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A DIGKST 


o? 

THE HIGH COURT REPORTS, 

1602-1000, 

A'VD or 

TEE PRIVY COUNCIL REPORTS OF APPEALS FROM INDIA. 

1830-1000. 


jAomn. 


J 


Sit CnoTA Kiarra Limtotio ats 
TrTAyr rnocioroB Act, 1870 

^ B., S6 Calc., 800. 800 

Stt OnATiriu Tsttcz. 

(I li. n., 6 Cal&. 880 
L I,. R , 0 Gala. 187 
Zi. R.. 0 L A , 104 
Se4 Onm— COTiTBrcrtox or Gbatt* 
ri, L. IL. 0 Bom, 601 
I.II.II.. 16 Rom. 223 
I*. R, 18 Z. A., 23 


Set GBAlfT— POTTm TO QBAXT 

ro "W, R., 121 

18 W. It, 321 


See BMPAimoT— SfiacBiXATTBors Casm 
03 B I*. R,, 120 
li. It, I. A., Sup VoL, 10 
See CBgnimoB— Rioirr to bbspub 

0 B. Im R., a. C, 170 

1. Nfltnro of Jaghir— 

lyfe—Uereditars grant — A jagLir mutt be Ulen, 
^riBvf/dcie, ,» 

jnAj possibly i 

bci^tATy 1 ■ • 

or spBAT . . r : , ; • 

2. Rights and Interest of Jaghlr* 

dar — Ltalditg of, to taU •» execulton of decree—^ 
JJom peg XII of 1S05. e Si —The rights snd 


jailor. 

See Cim rsoCEPPBB CooB, 1SS2, 9 87. 

[4 B It. R,, O. a, 61 

— ' . . In Native Btates. 

Set COTTEB9IOT— C0TrE9«ieK8 TOPOIICB* 
orrictBS 1. 1* R, SO Bozo., 786 

JAIn law. 

Set niTBP law— AtomoT— VTno mat 
OB MAT KOT APOPT . 10 Bom , 241 
p. L. a, 1 AU., 888 
L L. a, 10 Mod.. 183 
I a a. 23 Bom , 410 
Z. a a, 17 Cale , 618 
See Ilprpv I.Aw— A doption— W ao mat 
CD UiT HOT BB APOPTBO 

CL a a, 1 AR, 283 
See lIiRDU Law— Adoptiov— Sbcowd, 
BlMTlTABBOra, ASD COVDITIOVAL A»OP- 
TIOTS . L L. a. 8 AIL, 819 
See llrrov Law— Auitatiov— Alista- 
nOT BY WiPOW — A mbkatiot POB 
LEOAL KECUBItr OB WITH COTSEnr or 
IIBIB9, Bia L a R • 3 AIL, 66 
Bee llmv Law— Custom— Q sinrniitr 
PO Bom , 241 
I. a a, 10 AIL, 379 
See Casss uvueb Ilnrou Law— I iniEitrT* 
AircB— S pecial Laws— Jaws 
5e«Srccx9BionAcT, B 331 

[L L R , 3 AU , 65 


JAlKAR. 


See Caiii ukdbb Fiiiiibt, Kiont or 
See Fobbit Act, b 45 

[Lli R, 24 Cale, 604 
L a, 24 LA., 83 
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S-s ErxDrycr; Acx, iS72. s. 74. S 

p. L. E- 4 Calc., 76 . 

i 

1 

0 AAIASAITDI PATERS. j 

CiSES ryDss Ermrycz — Crm- Cs-srs | 

- -T iiri.-a ivr>7 »:53) J XSIi-’vTAStL-BiSl 5 

PiP-SS. j 

! 

JAaiA-PTASlIi-BAKI PAPERS. ■ 

Sii Cisrs r5i>i3 EnDrscp—Cmt. Cisps' I 

— JA3CABA53I i5X> JilPl.-— iSTL-SAPI j 


Ses SHTEPrTG Liir. 5 

[L L. E., 17 Calc.. S82 J 
1^B„16X A.,240 ^ 


JEWS. 


Sfi Esxiszors CcinrricxT. 

[L h. E,, E Bom., 185 

JHAWSI AST) aiOEAB ACT (XVXT OP 
1SS6). : 

S-'£ Hi5h Corsr, JraisoicnoK op— Is.-W. 
P.-Crrm . X B. E., 11 AIL, 480 | 

s, S. i 

S'i Exs JrBicj-Ti—CATSxs or Xcnos. ■ 

[X X. E., 10 AIL, 517 I 

JOIWDEE OP CAESES OP ACTIOFT. i 

See JcarsDicnop — Sxrcrs tob Xiy — ; 

X X. E., 16 AIL, 359 I 
See Cxsxs rm)23 lliSjojprDEs. i 

See Cisxs r53r3 lIrmPABiorspms. ' 

See Ezzm«irj3E2mm: op, 03 Omssiop xo • 

STP P03, PoHxiosr OP Ctirsr. 

(X L. E., 19 Calc., 615 | 
See SrECiPic Epxzep Act, s.'27. 

p. X. E., 1 AIL, 555 

The sections ci the old Cede of 1S59, ndstmr to 
joinder of canses of action ($3, S and 9), have Ect h-een 
re-enacted in the later Codes. 

X Watare and value of suit as 

afiectiiig joinder of causes of action — Cirff 
Prc-reccre Cede. 155?.- S. — Under s. S or the 
Code of iS.'9 it vas decided that the'vrcrds “coz- 
cirs’cl? by the same Cenrt referred to the nstme of 
the snit and not to its valne ; therefore a Piindpsl 
Sadder Ameen rras hdd to have jcrisdiction nader 
that section to try a snit for land and for insne 
profts, the entire claim cotenceedingids jnrisficUon, 


JOINBEE OP CAUSES OP ACTIOS' 

— cr'sft'aKef. 

aithengh the valve of the snit, so far as the claini 
■was for land, 'was oslcw the valne cognimhie hy Tii-i. 
LrcHawp PxssKm Dc-oarr r. KAziasoo 

EB. X. E., Siro. VdL, 620 
2 InX Jut., S'. S., S9: 7 W, E,, 175 

OvermPng DHxnmi Eawcox r. Evstvaxh 
Saeco ' .“ . . . 2 Hsy, 535 

See HAEO ChTvdSH TrHVOCSODSASroSPP r. 
liSPB OsvsDTz Bor . . .6 W. E., 293 

2. Instalments of rent — Dirffaif 

cntfff • cef ion. — ^Instalmens of rent were held to 
fem cirerent canses of action. Eat; Sc-05nr3 
Srrr r. Khiehso CE<r5i)33 Goosro 

[17 'W. E., 3S0 

Smo Csmr Geoaix c. Opeop Seed Doss 

[2W.E., Acts, 31 

in a case, however, where the plaindS was the 
lesser, and the defendant the lessee, of certain land 
nnder sn sgreement whereby the defendant agreed 
t'* otenpy t'ae land for two years, a'nd to dePver a 
certain cnantitv of paddy at fenr spscifed perfodst 
defendant faile’d to dddver the paddy. In a snE 
for rent . — Stic that, ahi-agh the plaintrS trdght 
have sned fer each instalment cf rei as it fcE dne, 
the aggregate of snch nnp^d instalments shonld he 
ceem^’ene canse of action. CHGCEASErSA Pnzii 
r. KmASA TmrTE.g.in . . 4 Slad., 834 

3, Suit for possession and for 

rent of a notls e. — A snit for ross snon of his hemse 
and for rent were hUa to be cans.es of aernon properly 
joined 'ey s plaintiS in one snit. JASC-noEAV Saee 
r. AIaeT Lae Ceowdhee , 3 B. X. E., Ap., 77 

S. C. Jeeo lloHEv Sasoo r. Hoa-ep Xaix Chow- 
DEsr E "W. E., 542 

A Claims for a Xunai and for 

money paid in excess of rent.— It was held 
that a claim fer a hnndi may "ne joined in one snit 
with 3 claim, for the retnm of money paid in excess 
ox rent one. Bsoeoeishosp CHOwnsnAry r. 
USSTWI. SOOEDEBPS Dossze , . 7 W. E., 409 

Eswyoo Eosps Dzbia c. SEOEoain Sssap 

[3W.E„128 

5, Separate suits relying on 

same title — Hsfrir.cez.enf of fifte . — It is not the 
title, bnt the infringemsit of it, which consdtnt« 
the cs'ose of acticn; and two snits are not neces- 
sarily hxcndbx ■upon the same canse of action merely 
becanse the title relied nptn inbcfth cases is one and 
the same^ Jasdesp, Ssxvspb & Co. c. Shaea 
:^ oo5DrBpp Dj3Ia . 13 W. E., 193 

6, Snit for rent of tvro different 

portions of land. — In a snit for rent as of a single 
howalah. where the defendants rlaaded, and the Conrt 
fennd. that the lands constimted two fco-walahs. it 
was hdd net to be necessary to dismiss the smt. if 
jnstiee conld be done between the parties on the ether 
issnes. sTPOor Chesdpb Chowdhst c. Am- 
CEAED CEECPPasmT . - 13 W. E., SS4 
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joutdeh op causes op action 

—fanltHufJ 

7 UllTorent snits brought 

against dirora persons— C»ri/ /’rwvrfuf^ Code, 
I‘'59. t 8 — S 8 of f hf olJ Crtle of ISS*' proW! 5t«l by 
ImpliciUon the Joinder of diver* catises of »ctf)n 
ftcnmst direr* pomn*. PaiUUD Sitr r Oopbb 
Dksbb .... 4N,W.,40 

TiBA Psosrrxo SniCAtt r Koouibeb Dtsca 

[23 W, R , 380 

8. Suit to set aside survey 

award— Dt^ermf I«(fe/e»rfe«f peopnetoredttpot- 
stiteJ tiuJer tame /rrrey araref— A vllhcO hail 
been ilirned Into foor tepante portion* with four 
different parties, vrbo were sfiemrird* di*t«»«e4<eit 
under oneandtUe tatnesttrrey awarvl which demar* 
rated the rlllaOT a* apprrtainins to the deftmUnt’a 
rsUte Held that the four parties conld tne Jointly. 
Astjtd Cnr^DEn Gnoss r Ko«nK*aAiH‘^i'»on 
[2 W. It. 210 

0 Suit for possession, for dam* 

ages for refusal to register, and to enforeo 
regtstratlon.— The owner of a iharr In a talohh 
granted a aepatnl thereof to the pUIatiff bnt before 
registration irtantr<l a aepattit to the Ilengat Coal 
C^pany In a mt against the omer and tho 
Company for pnaeti on of the *e{>atn! tatnih. for 


JOmUER OP CAUSES OP ACTION 

—eoHlinoed 

12 Eistlnct causes of action 

against distinct defendants — 3 applied to a 
•nit of the nature dcserii oil in s 8 and not to a amt 
in^wliieh distinct cansc* of action asnlnrt distinct 
ilefmilanit were improperly JolncA PaanLAD Ssk 
e GorzB Dedcb . . . 4 N. W., 40 

KosetLA Kosn r DenABT Pattcz 

[12W.R., 70 

13 Direction to file soparnte 



to land In two aeparstc silLihs and the Subordinate 
Jolte p^sifsl an onler purporting to be an order 
under * 0 of the Civil Procednre Cole, for the trial 
of the several eansei of action separately, and directed 



* • s • 
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10. ■ " ■ ' Suit for possession of per* 
tloR of property, and to set aside deeds rrla 
tingte ODOthor portion— J/ieyeia^er efettmtet 
ofaettoH — One of three widows of a Mahome^n towl 
theothertwo, together with Lerderrased hosbandV 
sons and other hein.for pMsrsiIon of IS ont ofOG 


theappnil Lay to the DiilnctJndne retnmei ineh 
appesU to tho appellant for prosentatton in the 
proper Court A direction In such a case to file 
separate plaints was not within the scope of s 9 of 


of u,i uus-ui, ui ^iib ill lieu ul u> ner. one 
dated SStli Jnly 1813, granted in favour of one widow 
over a part of .the property in suit and the other 


most bo remanded to the Jndgo for trial on the 
ment* Aaiihaw c Asinw 

[SB.L lU A.C,190 
S. C AMfBBrs c WnsBEiirw ISW, R.ll 


liEDirrE Koomioo c OotrcK CmrvDEB ^losnAKro 

11 W. B . 280 


a suit DrrxA Dzdze r Druse Lau 

[2 N. W., 163 

14. Boqulsltes to give right to 

join— Jacisdicfion of Court over 6otA eautet of 
aefiOB — ^Tlicnght to loin in onasuit two causes of 
action against a defendant cann t be exercised niilcss 
the Court to which tho plaint is prrseuted has 
jnnsdiction over both causes of action Kmuji 
JiTBAir SnziTP t PuBusnoTuu Jctani 

[I L B.7Mad,171 

suits for 

— Cscif Pr • I • 

(\)dcof Cl’ 
joinder of ■ 
plamtiff to 
bat a joint 

cansnof action of a different character except m the 
rases tiicfcin Bpociflcd Chidaubaba PulAI r 
lUuASAUi FlUAi I. Ii B., 6 Mad., 161 
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JOINDER OF CAUSES OF ACTION 

— fontinurd, 

10, Balt for npoolflc ijorform- 

(vnco and roturn of money advaneod oii 
nffreomont— (’ll I'i Vr^'^fthtre Cmlf, }^77, 
iUijy'oifit/cr.-'Tht’ Mini f> r tivrifir )urfi riii- 

ntico of (vn ncrritiTifut in writinj: which f't forth. 
fn.Vr o/irf, tlv.ll tho ihr(n(ln.ntilm(ln(.;ri.il tof'tU. tic., 
nnilcr " ctrlnln r<n(htw:!<i ni n'.-riT.i «j<f):i.” I’nrt of 
Ihf ])i!rchn‘<o*inO’icy hml he. u n'Unncnl hy the 
jilftintiffit to Ihoth fauhnt?. for which the A funlint^ 
Jwd piven tlnir jneininory the I'lnii.t 

contninril n J>roitr tint the th fimhnln he ofihr.d to 
pay over the nnw.iiit of the noti,-(. Jtrhi (e.tliniiiinr 
the tlerUion of Wjlioj;, ,/.) that tlnre iva« no 
niitjoimlcr of e-ai:'”! of nrtion nithin the nu'niiliiv' of 
p. •l-l,rule (fj). of till' C< do of Citil I'twediiri (Act X 
of 1877). Cerra V. Biiow-tr I.L.R„G Cfilc.,328 
[5 C. D. R, 487 : 7 C. L. R, 171 

17 ^ — Suit for ndmlniotration 

and nccoUnta of oeparato cntntos—rfn'/ 
rrcH'tdt.rf Codr, JS*??, *. ■Jd.— Tlic I'hintiiTt. v.hn 
iviTo the widow and danirhter of .t. Micd tin i urntur' 
of the will of d’s fnthf-r (71) for ndinir.irtration nnd 
nceonnt. There w<ti' fniir di«l:iirt .‘uhjtcto of cHini 
in the jdnint, n'r., (i) the < ‘tito of .l.i fircnt-.irand. 
fnthtr, (2) the estate of .d'a yrandfathT. fit) tin’ 
icwtlannd omannnt'i which funned the ftridh.in of 
yi’s inolhir nhich wire in .C'l iioitctiion nt th-' tiim 
of hia death, (d) n antn of 111,20, (K'O which it v,,ia 
nlleited tlvat JJ had fitUiil on A at tin’ tiine of Ida 
iimiriavrc. Suhafepimlly to the filin': of the anit. 
the first plaintilT nnumhd the jdaiiit and elaiund tin 
jeweU and omanimt*'. whidi fonn-’d the anhjrct- 
inattcr of the third claim, as Inr o’-vn ptojiirty, 
nllcpin!.' that they had Kin i-re’-rntul (m her on the 
occasion of hir marriaire, Tho plaint praiid (J) for 
the dcelaration that a certain jxirtion of the irtate in 
the hands of the first three difindnnt-. had him 
ancestral properly in Jl’s hands, (2) for an acc. nut 
and administration, (3) that the jewels and onvainents 
should be delivered up. Jlchl that there was a 
mLsjohulcr of cauBcs of acti-ni, having re,:aril to the 
piovisionsofmlc (/,), s. -l-V of tlic Civil Procedure Coile 
(Act X of 1877). Part of the claim in the ])laiiu was 
for a portion of A’s estate, and was founded upon the 
plaintiff’s alleged richt ns heir of A. The other 
portion of the claim in the plaint — rir„thal rclaliii" 
to tho ornaments— had no reference to A’s estate, and 
was personal to the first plaintiff herself. Ash.vdai 
o. TrEB.HAJi llAilntTtriiLA 

P.L.E., 0 Bom., 380 

18. Suit for moveable and 

immoveable property— Cin’l Proccdxire Code, 
1682, s. 44. — ^Tliero is nothing ii-rcgnlnr in seeking to 
recover moveable and immoveable property in the 
same suit if tho cause of action is tho same in respect 
of both. GITANA SAlIBAKUnA Pan-BAUA SAKXADni 
i’. Kaitdasahi TAmuBAi? I. L.R, 10 Mad., 376 

19. Suit for mortgage-debt 

with alternative prayer for sale — Civil 
Procedure Code, t. 44. — A suit for recovery of a 
mortgage-debt ivith an alternative prayer for s.ale of 
the motgaged property, is not a suit for recovery of 
immoveable property within the meaning of s. 44 of 


JOINDER OF CAUSES OF ACTION 

— C'ln •Ittdrd. 

the Civil Prcvfid'ire Cole. A claim for arrears of 
rmt thiri fore can bo jotwd with a claim for recovery 
of ft !t!',rtv’'ngi'-dibl wiili rach nn nlli rnatire jirayir 
withfi’it h -11 e of till* Court firrl fl'itainrd, 
r, Jl.MfA VlilK.tMAJ.'. r.lAN'A ViimAJlAIT r. GovIVDA 
[I. E, It., 11 Mad., C81 

20. Administration cuit--/jfr/* 

viiit’fde-.in'tlrii/fon ffytrdin;! iinie.uvt'iUe pro- 
I'rU) oo’xidf Jvrh’lieUon—Cirit Proredt re Code 
(16^2}. 3.44, rti’e an adminiitrati n action 

; the fact th’st firmjtsgrt other tilings bisisof itnmO’.c- 
I aide pMipi rty grant, d by {hr t ncntor’i to tlunifilvis 
r.r, r<iu,;l,l to hr id niide lai tile ground that furh 
j li-’.” o arc ftcti of nnlftdniinidration do s not mile 
th- .acliin rnc fr.r the r.cov.ry of inimoimiile pro- 
pi rty, and Iravcnndir «. 4-1. nth- (o). i« not nectMiry. 
Xisr.titiKi DAsti r. Fr^uo Lai.t, llosr. 

ri.E, R., 2G Cede., 891 
3 C, W. N., 670 

21. Misjoinder of ctiusog of ac- 
tion — TtriV Prij’f dt rf Cede r. 44 — Z-tr-.iu' 

thiri /it:4 r.'ppor.'en ml xir loud xetd hp tepTrole deedx 
~.''ui{ fi.r prr’Cnjdion oj hotK xoi-.ittdori (tod iir.— 
Will re n iimindari share nnd tlic fir land held with 
it wi re ru’d (o the :inn- vendee by two sipirale dud' 
of mIo I Vicntid on th- rinjc diy, it was held that a 
suit to pre-impt l-u’h the •/aniindari share and the 
e.'r land was not liahb to be deffatu! on the gronndof 
tnisjoindcr i.f ennsii of nction- AMHiK'.t 1).\T r. I’.tit 
UmxPAyim . . . I. E. R„ 17 AU„ 274 

22. CinV Procedure 

Code ( X, 44 — .Siiil hit nrsi^nec of iffo’ione- 
dm) t"{dn(~ for port of her doxetr and for part of 
the citofe of the i-!do\-’x drernstd hushond, — J£eld 
that R snit hy the n'dgiicc of r. Mnlioinedau widow 
for the reem i ry of jiari, of the ns-ignor's dower, and 
of part of the estate of the n‘'signor’s late husband, 
did'not contravine the pTOiiBiou3,'ir s. -It, nilc (4), of 
the Code of Civil Pk cedurc. Ashahni v, T(/eh Itaji 
lir.hixntxxUa, I. L. 11., C lio-rx,. 820, di'ionUd from. 
AiniAD-vn-DD." K^.v^• v. Socamiak Dkoasi 

[E L. R, 18 All., 256 

JOINDER OF CHARGES, 

iSce CnnII^•Atl PnocEEDiKOS. 

[B. E. R, Sup. VoL, 750 
L E. R, 6 Calc., 06 
E E. E., 5 Mad., 20 
E L, R., 14 Cfllc,, 128, 358, 396 
I, E R, 9 AIL, 452 
EE.E., 11 Mad., 441 
I, E. R; 12 Mad., 273 
I. E, R, 20 Calc., 637 
1 C. W. N., 35 

L Charges for distinct oiiences 

— Separate charges and trials — Several offences 
under one section of Penal Code. — In a case of 
several offences under one section of tho Penal Code, 
the proper way is to try the accused (under separate 
charges) for each of the several distinct offences 
under the section. QUEEif r. Sobbai Gowaieah 

[20 W. E., Cr., 70 
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2 - - I .■■■ — ■ Cnminnl Prcee^ 

ilure Co<Jf, P73, $ 4S5~J raehef —S 453 of the 
Cnmiiwl ProccJurc Ccxh iiiuply jlaecO ^ sUtutory 
limit oil Ills nnmUr of cLirvc* wUlsh tn^y Irpillj 
fonn part of a aiii).!*. tnaL There rrai nothinj; in Ihi. 
»cotlo% how^crer, to prerent an aeeoipd from bdPR 


roiiJmiTirtl A Tvt» n «*iiietnl of d-iroiU tjml r 
• 295, l\nal Cculo, caJm t be eo ivirtwl tl*o of di< 
ho-i«tly rfoiiln? ittlen projxrty tranifirn«l ly 
eommus on of lUroity noilcr i. il3 «lini there ti ■ o 
eviJenee of Ihc co iim Mion of more tl«n o le lAi-nn 
Qrtrsr siuiiiorr bntivn 13 W Jh, Cr,42 

4, Robbery on Bonio ntgbt In 

eororal different places— C dmiioiI /‘roee/are 
Cod/, JS?2 $ if55— ^e/sjr»/e aa<f dtihiift <»jf/*e<» 
ef $3a* Ii»/— ItJuTC pcrwiii are commiftel «o 
llirec separate and distinct clar.es for llin\ a paratc 
and ihftiiirt roMcies comtQilleil on (he avne ni,.ht In 
three diOirnit Iioqk*, they mutt (m: tri'd scpnntily 
0 1 ncL of tlx. three elivt^^ QrtCN r IrvaitEa 
DoJir , . OW R, Cr,83 

' 0 Theft and bouse breaking 

by night— CeimtHul Praee fore Cede, rffj 

— \ iHrsonaenscdof thift oi the lit August, am! 
of housc'hmiLiiig by night in order to steal on the 
find Augnd, l«th offenecs incoUing a itmlmg front 
the ttwe pmou, was elarj.ed and tnnl by a VaK's 
tntc of the firs* clasrat the nmo time for saeh 
otfenci-i, an 1 s*niteueed to nrOrous iBipnsjnmcnt for 
(wo jcari for each of such offi-neei llel t that the 
joinder of tlio eLar>.ei was regular under s 453 
of Act \ of 1S73, and tlic punhboicnt wai within the 
limits presenhod by s 311 Lmprtny tfoie/ir, nn 
reported, o* served on by Smaioni^ J lit rna 
viTTSKOrDiriam . L R R, 3 AIL ,905 


0, - 


OJTenitt of ik* 


JOINDER OF CHAIlGES-eoHf.aoei/ 
tlat accnietl persons arc not projndicfd by cliargea 
being Jennel ail the Court ihonM at all (iraot he 
auxiotu to I tul a wilting rnr to any application upon 
thtlf hthnlf for sci>nnvtloii of cLirges and for sc* 
psntti. trills npi n separate charges Emprett v. 
J/aron. I L 11 , 4 All, 117, dissented from 
Jlaw MtTA r r«rnsj3 

CLD R. 0 Cale. 371 :UC.L.R,e 2 

7. - 


— Theft, receiving stolen pro* 
porty, giving and receiving illegal gratis* 
c.itlon, and fatso evidence— Cnminol i’rocs* 
dnre Code, 1S72 i 457—ieporale eharget~Iht 
<ffe%/tt — Thi arcuicd iH-rsoni wrrt tried on 37 
ctiargis coniprumg the oITliios of theft abetment 
of (left and ncdiing stolen in>i>crty, in 167S 73, 
tiiniUr dTi.ncrs in 1873 72 simitar ofTcnces 1 1 
1S74 75 , thi giving and neiiiing of illegal gratifi* 
eations to and by pablie servants In 1874 7G, and 


sinuiirt , anil lut uuvtriiiiiint aj jicaua agaiiisi jus 
aceiRsttai on the othc* limdi as nell as against the 
ar'inittal of the rnt lUUl tluit the trial was irre* 
guhr on<hr i 4'3 of the Codi of Criminal rroee* 
dun. an i so wonl I U (he hearing of the appeal 


8 — Racotving, retaining, and 

cleallog In stclon property Cnmaal jfVocs* 
dore Co>le i*-73 r 453 1 /Ml Code, a 411, 413 
— Offen'e* oj dt^trenl k\ndf—Proetd%rt — A pn* 


sopava^o t 4\l tcralA t* vnailo vt inti 

by rcasmi of the pro\ Isioni of i 4S3 of the Criminal 
I'loccdore Code Is ras uattbb op ras pbtitioh 
or Unoa Koovnoo Eurssas r Urtou Kooirpoo 
C1 .Ij.B, 8 Calc, 034 10 O. L. R, 406 

0 Rioting and hurt—PcaoI Code, 

ss 147, 323 — OJenet made up of eeveral offeneea — 


10 

dur* Code, 


454—CommiUal 


^1. Jj. 1.V I ii Aa*.| lull 

CnmiMoI Proes* 
on tioo teparal* 
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JOrNT>3?E OF CHAEGES— rofli-uiKft?. 

BopnTatcly. Is the jjatier oe the tetitios or 
A^nEroBis. Asiirtodis r. Faeib Saekar ‘ 

[I. L. E., 8 Cnlc., 481 

11 , Abandonment of child and 

culpable homicide— Pfjia/ Code, ss. 304, 317 — 
JSi'posiire of child. — MTucro a mother abandoned her 
child, with the intention of wholly abandoning it and 
knowing that such abandonment was likely to cansc 
its death, and the child died in conscqncncc of the 
ab.andonmcnt, — Held that she could not be convicted 
and punished under s. 304 and also under s. 317 of 
the Venal Code, but s. 304 only. Eitratss or Ikdia 
r. Bassi . . . . 'EL. E., 2 All., 349 

12. Cheating different persons 

— Criminal Trocednre Code, 1S72, s. 453 — Joinder 
e>f charges — Ofl'ences of the same I'ind committed in 
respect of dijj'ereni persons. — AT was accused of 
cheating O- on two ASerent occasions, and also of 
cheating AT on .a thinl occasion. The three offences 
were committed within one year of each other, and 
31 was charged and tried at the same time for the 
three offences. Held that snch joinder of cliarges 
was irregular, inasmuch as the comhiuation of tlmce 
oScnccs of the same kind for the purpose of one 
trial can only he where such offences have been 
committed in respect of one and the same person, and 
not against different prosecutors, within the period of 
one year, ns provided in the Criminal Procedure 
Code. Empress op Iitdia r. Mxtrari 

[L L. E., 4 AIL, 147 

13 . . jAisappropriation of money 

at different times — Postmaster— Criminal Pro- 
cedure Code, ss. 233, 234— Offences of the same X-ind 
committed in respect of the same person. — Where a 
postmaster was accused of having, on three different 
occasions within a year, dishonestly misappropriated 
moneys paid to him by different persons for money 
orders, — Held that, the offences of which snch person 
was accused being the dishonest misappropriations 
by a public servant of public moneys (for, as som as 
they were paid, thev- ceased to be the property of the 
remitters), such offences were “of the same kind” 
within the meaning of s. 234 of the Criminal Pro- 
cedure Code, and such person might therefore, under 
that sectioujbe charged with and tried at one trial for 
all three o5ences. Empress v. Murari, J. L. i?., 

4 All; 147, observed on. Queett-Empbess r. Jttaea 
Pbasad . . . . L L. E., 7 AH., 174 

14 , Cliarge of three offences of 

the same Mud — Criminal Procedure Code fAcf 
X of 1SS2J, s. 234. — ^An accused was charged with 
criminal breach of trust as a public servant in respect 
of three separate sums of money dei>osited in the 
savings bank tmder three separate accounts. The j 
third of these charges related to the misappropriation 
of Rl95 composed of two separate sums of K150 and j 
E4o alleged to have been misappropriated on the 16th i 
and 25th Kovemher, respectively. These sums the , 
accused in his statement at the trial stated he had j 
paid over on those dates to the depositor, and produced | 
an account book showing entries of snch payments on ^ 

' these dates. This statement was proved to be untrue, ' 
and the accused was convicted. On an application to ' 
quash the conviction on the ground that the trial had 


JOUTIDEE OF CBCAEGES — continued. 

been held in coutravontion of s. 234 of the Code of 
Criminal Procedure,— jBre/d that the entries in the 
account hooks did not clearly show that the misappro- 
priation of the sum of B195 took place ou two dates, 
or consisted of two transactions, the entries havinsr 
been made for the purpose of concealing the criminal 
breach of trust; and that, under the circumstances, 
the criminal breach of trust with regard to theE195 
was really one offence and could be included in one 
charge. Ir the maxter oe LRcnMEKASAES' 

[L L. E., 14 Calc,, 128 

15 . Framing incorrect record, 

forgery and using forged document— jPeno/ 
Code (Act XLV oflSSOJ, ss. 167, 466, 471 — Sepa- 
rate trials — OfTences of the same kind — Amendment 
of charge. — The prisoner was committed for trial 
on fifty-five charges, including three charges under 
ss. 167, 466, and 471 of the Penal Code. At the trial 
before the District J udge sitting with assessor, the 
Court iuformed the prisoner that the trial would 
be confined to the three charges last mentioned. The 
prisoner was convicted on these, but the Court allowed 
cridcnce to be adduced by the prosecution on all the 
remaining charges, and in respect of these the prisoner 
was acquitted. On appeal to the High Court, — Held 
that the District Judge should have exercised the 
powers conferred on him by ss. ‘ 445 and 446 of 
the Code of Criminal Procedure, and then have 
proceeded to hold separate trials ; that he should not 
have tried together the charges under ss. 167 and 466 
of the Penal Code, as the offences were not of the 
Rime kind within the meaning of s. 453 of the Code of 
Criminal Procedure ; hut the convictions on these 
cLarges were upheld, as it did not appear that the 
prisoner had been prejudicc-d by the mode of trial 
adopted. Ik the matter or the petition or Sbee- 
KATH Ere. Empbess r. Sekekath Kue 

[I. L. E., 8 Calc., 450 : 10 C. L. E., 4S1 

16. Offences one of wMeli is a 

Bummons and tlie otlier a warrant case — 
Summons and warrant cases — Criminal Procedure 
Code, ss. 247 and 233 — Procedure. — In the investi- 
gation of a complaint, which forms the subject of two 
distinct charges arising out of the same transaction, 
one of which is a summons and the other a warrant 
case, the procedure should be that prescribed for 
warrant cases. Eajkaeais KooxavAE r. Laia 
Tamoh Eaet . . . I. L. E., U Calc,, 9l 

17. ^ Obtaining minor for prosti- 

tution — Criminal Procedure Code, ss. 2S4 and 537 
— Penal Code,ss. 372,378 — Hisjoinder of charges — 
Immaterial irregularity. — A woman, being a member 
of the dancing girl caste, obtained possession of a 
minor girl and employed her for the purpose of pro- 
stitution ; she subsequentli' obtained in adoption 
another minor girl from her parents who belonged to 
the same caste. She and the parents of the second 
girl were clwiged together under ss. 372, 373 of the 
Penal Code. The charges related to both girls. Held 
that the two charges should not have been tried 
together, hnt the irregularity committed in so trying 
them had caused no failure of justice. Qtfeek- 
Empbess r. Bamakka . L L. E,, 12 IHad., S7S 
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JOINDER OP CnAnGE8-<-0fi'tiii.»rf 

18. Rioting Biid criminal troB* 

pass— CnwiBn/ Prvctitiirt Cixli fAci jT ej 
It 233, 23J 537—^eparale chnrytt for duUnrt 
oftn #*— livr persrmn wito olisiv*^! '»ith liaving 
«n mittwlllK- offmcpcf riollngen llic 6Ui DcmnWri 
font mit of ttjMP pcTTom »n<l ono F were cli^rjrtd wllh 
lisrins fommitloti the ©ffiticc of enmlnal treiput 
on the SHli Ilmmher Thf»c two mr» were ttkm up 
and tried t< pether in one trial and were drclded bv 
one jniLnomt iU\d that the trial wat Ule^nl. and 
the defiet was net rnml by s. 637 of the Cnmlnal 
I’rocpiluTC Coih IH xnB Jiartru or xn* rrrmo's 
OP Ciuxri SiNon. QrBr's.FMrnrss r Cui’int 
Stvoit . L 1^ R.i 14 Cnie., 005 


10. Rocoltrlng Btolon property 

andthcft-rnm.an/ Froetd^rf C<dt, jSs^.s# 233. 
233—Jc>n‘ trta} li, M, K, and I! were jmntljr 
tried U for rcecirln^ stolen property under s. 411 of 
the Penal Cale and the others for theft under a 3*0, 
and were emmeted llthi tliat the jolnd.r of the 
aborc clainnt was itleml and was a irroun J for •ettinc 


SO. — — OfTonces committed by 
dlfloront accused against dlfToront persons 
fltcUffierent times Cdmoo/ Pfo-tdar* Code 
lBS2,it <iad 23 i—J fr*a/ — If. in any ease 
» .V , tV,« !• .A » ^ n .~l .1 1. 


aeromnlati n to tudnre an undoe snipicion acainst 
the aeeusid then the pn pnety of eombmiot; the 
charges may well be quiitlonrd The four acruKd, 
who w<n mimbers of the Dharwar police force, 
were elurgi 1 with ill treating, the coDijdaiuant Jl. 


and 3 for an offmee under s S49, Pinal Code, com* 
mitted agramst H on the 16tL January 1389 (4) 
Accused >a 3 for an offence under i 330, Penal 


JOINDER OP CIZARQE8— e nhnurd 
penonswere acensed in both esses and ' were charged 
witlidiffmnt offdiccs committed in what nas Mrtn> 
•lly one traniaction. namrh, a police inrcstignitlon 
into an allejrfti theft ” Tlie accusetl were conrictcd 
of the offences chargcsl and sentmeed to larious 


rassitig and confuting the acruseiL Held al»i that 
all the several acts of violence alleccd to have been 
committed against 11 dnnng hii ill gnl coiifineincnt 
couK be ri^hth rrgardid as eoniCitnting a tingU 
trantscti n Put tin aet of tioicnee slid to Imi e been 
committee! against Jl at a diffirent ptvci could not 
be rcgaithd as a part of that transirtioii Nor nns 
the wrongful e> ntlnrmcnt of I by acetisid Nos land 
3 on the 15lh January a part of the transnction con- 
stituted by the iinrt ranstd to her b} accused No 3 
on the pro ions day In the asme way all acts of hurt 
canard to 1 diinns his tint penod of wrongful con- 
fiacnient would with the ronfmement form a part of 
the tame transaction, but the sec nd pernd if con- 
Anmcnt, which was said to hate ommenred some 
timi after the t>nninati n of tin first pcrio<i of e n« 
finnoent, would he a separate tranairtion QursK 
Eurstss r liXiaiPA L L. R., 16 Domn 481 
81 Trial of soparato oATeneea 

and (vceiuod together Crminnl Proetdure 
Co<fe,ss 233 234 ond$37—Jrrtgalartl<i%»er>tmniil 
fno/.— M here fi ur accntcil were at one and the lamc 
trul trieil for offences of mnnkr and rubbery eoca> 
mitted in the course of one transac'ion and for 
another robbery eommittod two or three houra pro- 
vn ntly and at a ptsce time to the scene of the robWy 
and raurder,— i/rfd that the trial of these separate 
cifft-nccs together, though an error or irregularity 

r • r. . . 

• • whole 

L4. au, a4 Ail., 602 

22 Separate charges for dis 

tlnct offenceB — Primmol Proetdure Code (Aet A 
o/iSS2>, sj 235 234. 235, nnd&S?— U#rnj>ryed 
rfocBiacats— /or ii«»y thttn forged doeu 
menfe tn three eett on three eeparale ocentiom — 
lrrrg*l«nf^ » crimnal trial — The accused was 


under s. —*11 . , 

between * 

acensid were committed to th Court of ISssimi in 
tw separate eases The F ssions Jud^i triid loth 
casis t gither under es S3' and J39 of the Cmlc of 
Criminal Procedure (Act X of ISbS), as the same four 
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JOINDER OE CHARGES— coHcZ«(7crf. 

encb Bcfc of documents with tho respective written 
statements in the three suits, and ns there was notliinp 
to show that any of tho documents liad been used 
at any other time, there was only one using in respect 
of each set of documents, and that there was there- 
fore no valid ground for questioning the conviction. 
QxJBBN-EMPEESS'n. Eaghu Nath Das 

[L L. R., 20 Calc., 413 

23. Ofifences of same kind not 

within year — Failure of justice — Application of 
s, 537 of the Code of Criminal Procedure — Code of 
Criminal Procedure (Act V of 1898), ss, S33, 234, 
and 537. — Meld that s. 537 of tho Code of Criminal 
Procedure can bo applied to any case in which tho 
trial has been held on charges joined together contrary 
to s. 234 of that Code. In the matter of Luchtni- 
narain, I, L, R., 14 Calc., 128; Queen-Fmpress v. 
Chandi Singh, I. L. It., 14 Calc., 395; and Raj 
Chunder Moxumdar v. Gour Chundcr ATocumdar, 
I. L. R., 22 Calc., 176, overruled. Ih thb matter 
or Abdfe Kahmak . X L. R., 27 Calc., 839 

[4 C. W. N., 666 

JOINDER OF PARTIES. 

See Cases trraEE Misjoutoek, 

See Cases ukdee MraTirAEiousNESS. 

See Cases ttoter Parties— A n n i n a 
Parties to StriTs. 

See Seecieio EEiiBr Act, s. 9. 

[LL.R, 16 All.,384 

JOINT CONTRACTORS. 

See CoRTRAOT Act, s. 43, 26 'W, R., 418 
[I. L. R., 3 Calc., 353 
I, L. R., 6 Mad., 37, 133 
I. L, R., 24 Bom., 77 
X X. R., 22 AU., 307 

JOINT CREDITORS. 

See Debtor and Creditor. 

[I. X.R., 20 Mad,, 461 
See Cases itodeh Limitation Act, 1877, 
ART. 179 — Joint Decree — Joint De- 
obee-holdees. 

See Eight or Shit— Joint Eight. 

[X X. B., 7 AIL, 313 

JOINT DEBTORS. 

See Cases under Contribution, Suit 
roR— P axment or Joint Debt bx one 
Debtor. 

See Limitation Act, 1877, art. 13 (1871, 
ART. 14) . .X X, R„ 2 Calc., 88 

See Cases under Limitation Act, 1877, 
art. 179— Joint Degree — Joint Judg- 
ment Debtors. 


JOINT DECRFE, 

See Cases under Contribution, Suit 
roB— P ayment or Joint Debt bx one 
Debtor. 

See Cases under Execution or Decree 
— Joint Decree, Execution or and 
Liabibitx under. 

See Limitation Act, 1877, art. 99 (1871, 
s. 100) . .XX. R., 4 Calc., 629 
[3 C. X, R., 480 

Sec Cases under Lijotation Act, 1877, 
ART. 179 (1859, s. 20)— Joint Decree. 


JOINT DECBEE-HOXDEBS. 

See Cases under Limitation Act, 1877, 
ART, 179— Joint Decree— Joint De- 
OREE-HOBDERS. 

See Multitariousness. ' 

[X X. R., 1 All., 444 

✓ 

JOINT FAMIXY. 

See Arms Act, 1878, s. 19. 

[X X. B,, 16 AIL, 129 

See Enhancement or Rent— Notice or 
Enhancement— Service or Notice. 

[X X. B., 4 Calc., 592 
X X. R„ 10 Calc., 433 

See Guardun— A rroiNTMENT. 

[X X, R., 8 Calc., 666 
X. R., 9 1. A., 27 
X X. R., 19 Calc., 301 
X X, B., 18 Bom., 309 
X X. R., 17 AIL, 629 
X X. R., 20 All., 400 

See Cases under Hindu Law — Aeiena- 
TION— Aiibnation by Pather. 

See Hindu Law — Joint Pamidy. 

See Cases under IMababar Law— Joint 
PA illliY. 

See Parties— Parties to Suits— Joint 
Famiby. 

See Parties- Parties to Suits— Part- 
NERsmr, Suits concerning. 

[X X, B., 18 Calc,, 86 
X X. B., 18 Mad., 33 

business. 

See Hindu Law — Joint Family — Debts 
and Joint Family Business. 

Exclusion from — 

See Cases under Limitation Act, 1877, 
ART. 127 (1859, 3. 1, CB. 13). 

property. 

See Compromise— Construction, En- 
porcino, Eppeot op, and Setting abide 
Compromise . X X. R., 1 AIL, 661 
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JOINT rAMIIjYw<n.f/»* f 

See Cms rxTisn I SEccno'f o» Bscmb 
— M orB or ExBcmot — Joixr Pno 
rBBTT 

Set CAsBsrrprn JlrfurliAW— IvnEMT 
A5CE— JoixT Pnoprarr A’fD Scbti 
TOBS ntP 

Set Cases r^Dsn Iljvpr Law— Joi’tt 
lAUlLT— *'AIB or JorfT PlUrtT l*RO 
tEBTI IX FXECCTIOX op DECBEB ETC 

See Casts rxcEn llixoc IiAw— P abti 

TIOX 

See Cases rxpta ^xle rx Jxecttioxop 
P tCRES— JoixT \ aopxarr 

— Hopresontatlvo of, for voting 

purposes 

See Caicttta McxicrrAL Coxsolipatiox 
Act s 31 

[1. li. E., 10 Calc., 102, 105 noto. 108 

— Suit for share of— 

See Decbeb— P oBM op Ptcbee— P ossts 
aiox L 1a IU, 1 Botq , 05 

ri. L. XL, 6 Bom,, 403. 400, 400 
OMati.m 

Set CllM xrxDEB LnitTATJOX Act, 1677 
ABT i:7(l$o'' S 1 CL 13} 

Set GaSIS rXDEB I'AKnEi-l'ABrtEt TO 
SciTs— Jotn pAuar 

JOINT LANDLOUDS 

See Bbsoal Tbxaxct Acr, 8 C(X 

[L 1a R., 24 Calc., 100 
Pp# UrtOAL Ttxaxci Act, 8 189 

JOINT MOBTGAGOBS. 

LnilTATIOX ACT 1877. ABT IP* 

[L Ia R,, 8 AIL, 206 
1 1a R , 11 AIL. 423 
RIaR.HAU,! 

JOINT PROPEIITY 

Set CrBTiPicArE OP AiuijxwTnATrox— 
PlOBT TO SUE on EXECTTE PECBEE 

wirnocT CBBimcATE 

[I Ia R . 19 Bom., 338 
I Ia R , 17 AIL, 678 
1. 1. R., 23 Calc., 013 
I Ia n„ 20 Mad.. 232 
I Ia R., 23 Mad , 380 
1 C W. N , 93 
See Cases cxseb Co>snABEBS 
Bet Cases vpobb Execittiox op Dzcbeb 
— Mode op Lxecctioh— Joixt Pbo 
rEETT I 

Set Kepebbpces vtoee Jodtt Fauidt j 

PaorEETT I 

See Cases nroBB Saxe nr Execctiok op 
Dbobeb— Joist Peopbbtt 


JOINT TENANCY, 

See IlrxDv Law— T xnEBiTAxcE— JoixT 
PaOriRTT AXD SCRTITOBStllP 

[I, L 3 Bom , 161 
See lltXDV I AW— IpnEBtTABCE— SrECIAt 
llBIBS— FEUAIES— IDOW 

[1 Bom , GO 
3 Mad , 208, 424 
I I* R., 1 Mad., 200 
Ia R., 4 I. A,, 212 
L Ia R . 2 Mod , 104 
1 L. R , 7 All , U4 
See IIixDc Law— U ILL— CoxsTnrcTioH 

OP U tlLS— \ E3TED AXP COXTIXCIXT 
IXTEBESTS 

[I Ia R., 11 Bom-, GO, 673 
L L. It, 11 Mad., 258 
r Ia R., S3 Calc , 670 
L R,23LA.37 

Set SramoBsnir 

[2 Bom., 66 2nd Ed., 63 
Set W ni/— CoxsTurcTiox 

[L Ia R., 31 Calc , 488 
L L R , 23 Bom., 80 

JOINT WRONG-DOERS 

Set Cases cxpeb CoxTsiBrriov Spitpob 
— JOIXT \\ nOXO OOEBS 
Set LES JODtCATA— PABTIIS— SAUE 
Pasties os tiibib UErBssEKTATiTEs 

Cl Ia It, 14 Bom., 408 


JUDGE 

Col 

1 ArrolXTAlEXT OP JrDQB 4191 

2 DcTTOpJppaB 4191 

3 POWEB OP JtTJOB . 4193 

4 QrAiirrcAiioxs axd DrsQVAtrpiCATioxs 4103 

6 DEATR OP JCDOE BEFOBE JvDQUEXT 4198 

See DiSTBiCT Judge 
See Judge op Ilion Coub- 


See Uxdbb Laxd Ac^uisitios Act, 1870, 
BS IS APD 39 

See IlEPEBBXCES rxDEB SrECiAi, Judge 

5«eSuBOBDIXATB JUDGE 

See ^trTPESs— C ttil Cases— Psbsoks 

CGUTSTEPt OB SOT.TO HE WITNESSES 

ri Ia R., 10 Mad., 203 
See ^ViTKESs— CBiiuifAL Cases— Peesox 
COUPETBXT OB NOT TO DE W ITHBSS 

[7 W. R.IOO 
20 W B., Cr . 70 
LD It, 3 All, 673 
4B IaB,A Cr.l 
— Discretion of— 

£«• APiauATE CotBT— ExaacisB op 
PowBBS nr TABiouB Cases— Gbnebad 
Cases I D R., 6 Bom , 304 
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JUDGE — conUnued, 

See CEETIEIOA.TE OE ABMINISTEA.T10S — 
Canoeemeut oe Recaei. oe Ceetiei- 
OATE . 8 B. L. R., Ap., 14 note 

See Cektieicate oe Adjiinisteatioh — 
NATTOE and EOEM of CEEimOATE, 

[4 B. L. B., A. C., 149 

See Confession oe Jedgmeht. 

[3 B. L. B., A. C., 396 

See Hende Law— Cestom— Mahoaiedans. 

[I. L. B., 3 Calc,, 694 

See Local Investigation 12 W. B„ 76 

[1 W. B., 141 

See Cases endee Seecul oe Second 
Aeeeal— Othee Eheoes of Law oe 
Peocedeee — Disoeetion, Exeeoise oe, 
IN TAEiOES Cases. 

See Semsions . 15 B. L. B., Ap,, 12 
Disqualification of— 

See Magisteate, Jeeisdiction oe— 
Gbneea£ J eeisdiction. 

[I. L. B., 15 Mad., 83 

I. L. B., 18 Bom., 442 

Privilege of — 

See Deeamation I. L. B., 17 Mad., 87 
Prosecution of— 

See Sanction foe Peosecetion — Wheee 
Sanction is necessaev oe othee wise. 

[I, L. B,, 26 Calc., 869 

1. APPOINTMENT OP JUDGE. 

1. Consent of Governor Gene- 

ral— ^ci! XXIX of 18i5— Ratification.— Xhe 
consent of the Governor General in Council, as 
required by s. 5 of Act XXIX of 1845, to the 
appointment of a Joint Judge had to be_ given before 
the appointment was made. The doctrine of subse- 
quent ratification does not apply in a criminal casm 
Keg. c. Rama bin Goeal . • 1 Bom., 107 

2, DUTY OP JUDGE. 

2. Trial of question of fact — 

Grotind for decision — Private knoivledge or in- 
formation — Public rumour. — In trying a question 
of fact, no Judge is justified in acting principally on 
his own knowledge and belief, or public rumour, and 
without sufficient legal evidence. Meethun Bibee 
V. Besheee Khan 

[7 W. B., P. C., 27 : 11 Moore’s I. A., 213 

3. ^ Private knotvledge 

or information,— A. J udgo ought not to import his 
own private knowledge or opinion into a case, but 

• ought simply to decide the issues before him and on 
the evidence before him. MeheeoOHIssa v. 
Bhashate Meedha . . 2 W. E., Act X, 28 

Reg. r. Veahkateav Sheiniyas 

[7 Bom,, Cr., 50 

Lalla Mewa Lall r. Seee Mahato 

[25 W. B., 152 


JUDGE — continued. 

2. DUTY OP JUDGE— co»ic?«dc(f. 

4, i Kn 0 ml e d g e of 

facts — Judge as a icitnes.s. — A Judge cannot, with- 
out giving evidence as a witness, import into a case 
his own knowledge of particular facts. Huepde- 
SHAD V. Sheo Dxal. Ram Sahov r. Sheo Dyad. 
Balmokhnd V. Sheo Dxal. Ram Sahov d. Bal- 
MOKHND . L. B„ 3 I. A., 259 : 20 W. E,, 55 

5 ^ Judicial notice — Judgment, of 

proper Court. — It is within the province of a 
District Judge to know, and it is his business to 
declare if he knows, whether a decree, produced 
before him, of a Court within his district was ob- 
tained in a proper Court, and is such as he can take 
judicial notice of. Bhhshoollah Chowdey v. 
Hue Chundee Chund . . 16 W. B,, 248 

6, Opinion of asses- 

sor — Personal knowledge. — A Sessions Judge should 
not import into his judgment the opinion of an 
assesBor derived from personal knowledge and unsup- 
ported by evidence on the record. Queen v. Bam 
Chuen Kuemokae . . 24 W, E., Cr., 28 


3. POWER OP JUDGE. 

7 , Power of, to delegate to 

assessors examination of witnesses. — In a case 
of the assessors viewing the scene of the offence, the 
Judge cannot delegate to them his power of examining 
witnesses on the spot. Queen «, Chutteedhaeee 
Singh . . . . .5 'W. B,, Cr., 59 

S, Pronouncing judgment out 

of Court — Irregularity in criminal case. — Where 
a Magistrate conducted and closed the trial in the 
established Conrt-honso, but could not by reason of 
illness pronounce judgment which he did at his 
private house, — Held that the J udge was not compe- 
tent to quash the sentence on this ground and^ to 
order a new trial by the Magistrate, his power being 
limited to refer the case for consideration of the 
High Court under e. 434, Criminal Procedure Code, 
1861. Goteenment v. Holasee Singh 

[1 Agra, Cr„ 17 

9. Holding cuteherry in Mun- 

siPs Court — Irregularity in trial of civil case 
Consent of parties. — Where a District Judge took 
advantage of his presence in the locality, and heard 
and decided a suit in the Munsif’s Court, which had 
originally been instituted in that Court, hut sabse- 
quently transferred to the Judge’s Court fSr trial, 
and it appeared that the course taken was with the 
consent, implied, if not express, of both parties, who 
were represented at the hearing, — Held that the 
District Judge was justified in taking the course he 
had done. MiDHAEY v. Gobuedhun Hulwai 

[I. L. B., 7 Calc., 694 : 8 C. L. E., SOS 

10. Deciding case on evidence 

taken by his predecessor — Irregularity in 
criminal case. — In the case of several prisoners who 
were tried by a Sessions Court consisting of a J udge 
and assessors, the latter convicted them, which finding 
was recorded by the Judge. The Judge, however, 
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JUDOE — eonltnuei. 

3 POIVEU OF JUD01>-<''>ji/iiiu#rf 
pcatponwl kJtwe jucl^mt miul left the dutrict 
wltliout rrcorJinp h5s finding or IiUinctgmrnt, anti the 
jodge*! iucecMor, *ftfr c«in»ld<Ting the crWence 
i*Ueb had been taken before hii rnilecrfior, «» 
Tjctrd and p»i«l icntonee on the j riMncn Ittht 


3 rOUTn 01 JUDGl— esflJ.HBfif 
^fnvRCi. to the ground of appeal and under the 
clronmitance* of Ino enae, the ofhecr who passed the 
decree Ju ilw Court of first iriatanco had jurisdiction 
to deal mtli and determine the suit in the mode, 
lo which he did Jagram Das v i^orain Lai, 
/ L’ Jl ,7 All , 837, tiT\A Af.al an Segavtx 


Su TAikVX. Dmur r Qcier 

CL 1.. 0 U2 

Qrsr^ r Uronoo'riTii Doss 

t23W.Il., Cr.CO 


bem a waiter on the part of the appellant in 
feferrnee to the action of the Subonlinate Judge 


11 ,. Power of Judge to deal with 

evldonco taken b; tils prcdoecesor— Cinf 
rroeedan Code, » 19l—Ufarinj of A 


\u '•’fa kfot.wai wA Vunt- wnnft. kd i, Viwn-mg 



«tagc of the proceedings was remoreJ, and a new 
Subordinate Judge was appoioted Jltld that the 
trial. 10 far as it had gone before the first Subordinate 
Judge, was ahertire, and. as a trul. becnmeanullit; 
JTtld also that the duty of the tecon 1 ''ubordinatr 
Judge, when the ease was called on before him. was 
to fit a date for the entire htanns and trial of the 


onlinary way, eseeptthat the parties would be allowed 
under 0 . 191 of the Cinl Proeeduro Code, t» 
proro their allegations m aditfcrcnt manner Jagram 
Dai V .> jroia Lai, II R ,7 All , €37, rcfirml 
to Arzi£-rjr ^tssi Deoau e Ai. Au 

[L L. IL, 8 AIL, 35 
12. Cinf Droffdart 

Code, J5S2, s iOl^lltaring of tait—Tr*al^ 
2>eiit3 or rtmoral of Jadgt dartng saif — JVoeerfare 
to le /bf/oieed Ig aev Jadge ~-1hc trial of a suit 
before a Subordinate Judge was c«np1cted cicept for 
argument and judgment and a date was fixeti for 
heanug argument At this point a new Subordinate 
Judge was appointed, and he passed an order direct* 
log a luither adjournment and fixug a luirticular 
date for disposal of the case After some furtherad* 
jonmmcDts, the Subordmatc Judge dilncred judg 
ment, having heard argument on both sidea npen the 
evidence taken by bis predeccosor The District 
Judge having on appeal upheld the Subordinate 
Judge’s decision, a second appeal was preferred tothc 
High Court, and an objection was raised on the 


DO trial in the legal sente of thv won], and tho 
proceedings mnst be set aside Jagnm Dat V 
fioratn Lai 1 I R 7 All S57 ini AJial-un 
aissu fleyon V A! Alt I L R ,8 All 35 follourd. 
ptr Mattstoob, J , that, although It is tmo that 
trial must be one and must be hell before 
oge Court only,” the identity of the Court U not 


^jtics autbonxe a Jndge to take np a rase which 
j,^s bcco partly heard before Lis predecessor, and 
(g continue it from the point at which his predecessor 
left off } that where tho Judge who has partly heard 
I, case din or is removed, the trial, lo fur as it 
},aa gone before him is neither abortive nor becomes 
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JTIDG33 — coni ill ucd. 

3. POWER OP JUDGE— co)ic7ii*ff. 

witnesses wliicb, thougli taken by bis predecessor, 
arc already upon Ibo record; that sucb depositions 
must bo dealt witb ns materials ol evidence before the 
new J udge ; that a indgment and decree upon sneb 
ovidonce arc neitber illegal nor absolute nullities, 
there being no want of jurisdiction ; that when sucb 
judgment and decree are passed, tbc Court of first 
appeal is probibited by s, 5C1' of tbo Code to order a 
trial (1e novo, but is bound by s. 605 of tbc Code 
to' decide tbc appeal upon tbc ovideneo on tbo record; 
tbat where further issues are directed to bo tried, or 
additional evidence is to be taken, tbc Court of 
appeal is bound to act according to tlic provisions of 
S3. OGG, 508, and 609 of tbc Code, but cannot order a 
new trial ; that even when there lias been an irrepi- 
larity on tbo jiarl of tbc first Court in receiving 
or rejecting evidence, tbc provisions of s. 578 of 
tbo Civil Procedure Code and s. 107 of tbc 
Evidence Act prohibit tbo revereal of a decree and the 
remand of a case for new trial, unless tbo iiTCgularity 
affects tbo merits of tbc case or the jurisdiction of tbc 
Court. Jagram Das v. Karain Lai, I. L, Jl., 7 
AIL, 857, and A/zal-un-nissa Began v. Al All, 
I. L. IL, 8 AIL, 35, dissented from. .Tadtj Rai v. 
Eanizak Utibain . . I. L. B., 8 AIL, 676 

13. Bower of, to frg 

case irregularly hy consent of pariics—Dctcrmina- 
tion of ease hy Judge who has not ialcen evidence 
in it. — Ilio parties to,a suit wbicli is being tried in a 
Court of fii-st instance have a right to insist upon 
having all the advantages wliicb attach to a public 
be.ai'ing of tbo whole ease and tbo examination of all 
the witncsscss in open Court before tbo Judge who 
is judicially to determine tbo matter in dispute 
between them, nltbougb they may, either expressly 
or impliedly, consent to tbc suit being determined by 
a Judge who has not been present throughout tbc 
trial, and to bis taking into considcratiou evidence 
which has not been given before him. SooEENuno 
Pebshad Dobex V, Nundtjn IIissee 21 'W. E,, 198 

4. qualifications and DISQUALIFICA- 
TIONS. 

14 , Disqualification — Interest in 

case. — Judges should not try cases in which they 
have any personal interest. Caecutta Steam Tug 
C o. V, Hossein Ibeahim bin Johtte 

[Bourke, O, C,, 273 

Queen v. BomoNATit Singh . 3 W. B., Cr,, 29 

15. Form of memo- 

randum of appeal — Alleged bias of Judge, — Ber 
Shbeamania Axtae, J . — "It is open to an appel- 
lant to set up any circumstance showing tbat a Judge 
whose decision is appealed against was disqualified 
from trying and deciding the case . . . When 

a .fudge is shown ... to stand in such a position 
that he might be reasonably suspected of being biassed, 
ho must be held to have been disqualified .... 
In cases where any bias can be presumed, the party 
is entitled to show the grounds which raise the pre- 
sumption . . . But where there is no such presump- 
tion, the party must not be allowed to question the 


JUDGE — continued, 

4. QUALIFICATIONS AND DISQUALIFICA- 
TIONS — continued. 

impartiality of tbc Judge.” Zamindae of Tuni r. 
Bknnayxa . . . L L. B., 22 Ittad., 165 

16, — Interest in case 

— Municipal cases— Magistrate also Vice-Chair- 
man of Municipality, — AVbcro a Magistrate was also 
Vicc-Cbnirmnu of a hlunicipal Committee, it was 
licld be could impose fines under Bengal Act III of 
18frl. Anonymous . , . 3 W. B., Cr„ 33 

17, 

Interest in case 

—Judge as a witness . — The jailor of a distript jail 
being accused by one of tbc jail clerks of falsifying 
bis accounts and defrauding the Government, the 
matter was enquired into by tbo District Magistrate, 
and the jailor was, by tbc Magistnitc’s order, placed 
on trial before a Bcncli of Magistrates, consisting of 
the District .Magistrate himself, L, tlic Olliciating 
Superintendent of tbc Jail, and three other Honorary 
Magistnitcs. I'bc ])risoner and bis pleaders were al- 
leged to have stated before the commencement of tbo 
trial, on being questioned, tbat they bad no objection 
to tbo eomjwsition of tbc Bench, but after the charges 
Jiadbcen framed, the prisoner’s counsel objected to tbo 
Bench as fonned. Tbc District Magistrate directed 
tbc Government plcfidcr to jirosccute, and both 
tbo District Magistrate and L gave evidence for the 
prosecution. After tbc case for the prosecution 
was closed, two formal charges were drawn up, 
namely, that tbo prisoner bad debited Government 
witb the price of more oil-seed than ho actually pur- 
chased, aud tbat be bad received payment for certaiu 
oil at a higher rate than bo credited to Government. 
The moneys, tbc receipt of which were the subject of 
tbc first charge, were obtained by the prisoner on the 
strength of certain vouchers which bo had induced L 
to sign as correct, and L had sanctioned the sale at 
tbc rates credited to Government. Upon the prison- 
er’s giving tbc names of the witnesses ho intended to 
call in his defence, L was deputed by bis brother 
Magistrates to examine some of them who were con- 
nected witb tbo jail, in order "to guard against 
deviation,” and tbo depositions so taken were placed 
on the record, " to bo used by cither party, though 
not themselves as evidence.” The prisoner was con- 
victed. On a motion to quash the conviction, — Meld 
that L had a distinct and substantial interest which 
disqualified him from acting ns Judge. Meld, fur- 
ther, that although a Magistrate is not disqualified 
from dealing with a case judicially merely because 
in his character of Magistrate it may have been his 
duty to initiate the proceedings, yet a Magistrate 
ought not to act judicially in a case where there 
is no necessity for his doing so, and where he himself 
discovered the offence and initLated the prosecution, 
and where be is one of the principal witnesses for flie 
prosecution. Queen v. Bhobanath Sen 

[I. L. E., 2 Calc., 23 ; 26 W. E., Cr., 67 

18, — Disqualification 

of servant of Corporation of Calcutta to adjudicate 
on summons at instance of Corporation . — A, 
alleged to have carried on business in Calcutta with- 
out having taken out a license under Bengal Act IV 
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JUDOI!— 

4. QUALIFICATIO^S .\^*T) DI'^QUAI.IFICA. 

ef 167C, was lummnnnl at llie instance of the CorptK 
ration b; Jf, a scr^ant of the Corixiration and alto a 
Jnstlco of the r«ec The case was lubiCTiunttly 


inch an interest as ini^ht pUe bim a bia» ia the 


.! I <■ I- . ! 

See Qrirc r TinixtE Curntllosa 

[21 W. H , Cr, 31 


10 ■ Tra*tfer ef emtlt 

•— J«ief e«rei»»ay neeuttre fun^Uone—lie^i^t 
C,t^^ CowU Aei fUo/lS7t).i 23-Aet MV 
* W— An olTcer wlo cicrciscs eiccatire 
iind Judicial functioni Iiarln.; lumictf dealt with a 

a I I • ... 

' I ' • • S • 

Into Court and lui to bo dtalt with judicially 
1 ODWt Dover: c Aitiu RaitwaT AvoTBawao 
Co . . . . 1. L. IL, 10 Calc, 016 

20. Ttpretnon «f 

epiftion ly a J%d$e in o eoaa^er eate—CenpeUnre 
to try—UroMtideof fraas/cr— Cri«i"'>l Proredmre 
Cede, JSS2. t 655 —A Jud.rc It not^incomiKtent to 


ar CiSunrfcr J7A«yaj J L B,S0Cale, 


21 — J'aritifiertofi— 

Biat — J/ayufrore’ryuri/t/ic/loa tehere complainant 
t* Ai/ prttate tercanl—Bejaltly of eonaetion and 


JliitOE—eontinued 

4 QUALIFICATIONS AND DISQUALIFICA- 
TlONS—coflc/arferf 

22. - .1.. — - ■ Dttquahjication 

for irpinj cait— J/o*n7a/<far acting la t\e 
manaatmenl ^ vropertg wilder tit* ordert of 
Talmlkdart Setllemenl Oj/icer—Posteteory luil— 
Initrett ditqnahfymg Judge from trying can — 
No Judge can act in any matter in which ho Las 
any p«uniory interest, nor where he hai any interest, 
tliongli not a pecaninry one, snlTicient to create a real 
lias A Mamlabiar, who und.r the onhrs of the 
Tainkhdari *50111001001 offetT hwl acted In the manage* 


23 f rjoiiiMf Proee. 

dnre Cede ( Act X eflS92Jt t 555 — Jwri»d»e<ien of 
Appellate Court tnlereeled i» eaie to grant pemm 
tie* tea euKonhnale Courl to try a ease— The 
. . ..L • ' • I , ,i t . r * *. 


24. - QualiOcatlon aa witQ03S>- 

Judge Biting endence m mm —A Jndge cannot 
gno OTt lenco in a rase menly by making a state, 
raent of fact in bit judgment If be intends the 
Courts to act njoii bit itatctncnt. be is bound to 
make that statement in tlic tame manner as any 
otiirr witness noesazAU r PiSTO TW. 180 
KisnoBB Sijroa r QrirszaQ Moobeiusb 

[0 W. E., 252 

Am Iw Tnz uatibb o? tub rEimow op Ilrano 
CnuKcEBPAni . EOW.R, Cr,70 
Kauoetf f GtrroA Oow’td Ror Cnoiroirsr 

£25 W. E., 121 

26, ■ Competent taC- 

nett infnal of cate tnsfiriifed ly hxmtelf —A Judge 
is a competent witness and ean giio evidence in a 
cate ^ing tried before bimiclf, even though he laid 
the complaint acting os a public oiTicer, provided that 


6. DEATH OF JUDGE BEFORE JUDGMENT 

28 Ee.hearing of cnae — When 

a Judge dies after hearing and deciding a cud, the 
only record of his deciaionbeing on entrymthe Court 
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JUDGE — concluded. 

5. DEATH OP JUDGE BBPOKE JUDGMENT 

— concluded. 

order-book, it; is not competent to any co-ordinato 
Court to take up and rc-bear the case ; but the High 
Court will, on the ground of want of record of reasons 
for the decision, reverse the order and remand the 
case for re-hearing. Sxtkbam ®. Kala Kaiiae 

[3 B. L. E., A. G., 105 

See Nobo Cubnuee Banebjee Ishto Chboteb 


Mitibe ..... 12 "W. E.j 254 
27. — In a case where 


written opinions in a case had been sent to the Regis- 
trar by Judges who had heard the case and then died 
or resigned before judgment was pronounced in open 
Court, it was held by the Pull Bench that such opinions 
were not judgments, but merely memoranda of the 
opinions and arguments of such Judges in the case. 
Mahomed Aeie v, Asaddhnissa Bibee. Mvttt 
T 'at.t, Sen GhbJAB v. Desehai Boy 

[B. L. E., Sup. VoL, 774: 9 W. E., 1 

JUDGE OE HIGH COUET. 

See Pbactioe— C iviB Cases —Apemoa- 

TION APTER EEPESAIi. 

[L D. B., 16 Bom,, 611 

acting in English. Department 

' of High Court. 

See Teanspee of Cebunai Case— 
Geseeab Cases. 

[1. L. E„ 1 Calc,, 219 

Order of— 

See Cases dndee Lettbes Patent, High 
Copet, OB. 15. 

Power of— 

See Appeab in Ceiminab Cases— Peac- 
ticb and Peoceduee. 

[9 B, L. E,, Ap,, 6 

See Beng, Beg. V op 1812, s. 26. 

[B. L, E., Sup. VoL, 655 

See Ceetipioate op Administeation — 
Cancebment OE Eecaib op Ceetifi- 
OATE . . 5 B, L. E., Ap., 21 

See Ghaedian— Appointment. 

[I. L. E„ 26 Calc., 133 

See Lettees Patent, High Cohbt, 
OB. 15 . I. D. E., 20 Mad., 152 

See Bepeeence to Pdbb Bench. 

[B, D, E„ Sup. VoL, Ap., 43 

I. U. B„ 25 Calc,, 896 

See Eetibw -Power to Eetiew. 

P. L, E., 23 Calc,, 339 

See Cases dndee Sdpeeintendbnce op 
High Codet. 

L Appointment of Judge— Hiyft 

Covris’ Charter Act (24 4 " ^5 Viet., c. 104), 
ss.’J and 16-^Interpretation of staUtte — "On the 


JUDGE OE HIGH CODET — continued. 

happening of a vacancy ” — Nature of power con- 
ferred hy s. 7 discussed — Evidence — Presumption of 
lam arising from the exercise de facto of the func- 
tions of a Judge of a Nigh Court. — The word 
"upon the happening of a vacancy in the office of 
any other Judge” in s. 7 of the 24 & 26 Tict., 
c. 104, mean upon the happening of a vacancy in 
the office of a .T udgo appointed to his office by Her 
Majesty, They are not applicable to the case of a 
vacancy caused by a person appointed to act as a 
Judge, under the provisions of the second part of the 
abovemeutioned section, ceasing to perform the 
duties of such office. The words above quoted fur- 
their mean that the power confen-ed by s. 7 must 
be exorcised within a reasonable time, that is to say, 
a practicable time after the happening of a vacancy. 
It cannot be held that the power confen-ed by the 
abovementioned section can be hold in suspense for 
several years and then be legally exercised. Where 
a person had in fact for a period of more than a year 
been exercising all the functions of a Judge of the 
High Court, in virtue of an appointment pfirporting 
to be made by the Lieutenant-Governor of the North- 
Western Provinces and Chief Commissioner of Ondh, 
under sanction of Her Majesty’s Secretary of State 
for India, it was held that though, so far as the 
validity of the appointment depended upon the pro- 
visions of ss. 7 and 16 of the 24 & 25 Viet,, c. 104, 
the appointment was apparently ultra vires, it must 
nevertheless be presumed, in the absence of fuller 
information, that the appointment was legally made 
in the exorcise of some power, unknown to the Court, 
vested in the Secretai-y of Stare for India. Qdeen- 
Empebss V. Ganga Bam . I. D. E,, 16 ALL, 136 

2. 'Sigh C our is’ 

Charter Act (24 S( 25 Vici., c. 104), ss. 7 and 16— 
Unreasonable delay in making appointment, Nffect 
of. — Sold in reference to the High Court’s Act, 1861 
(24 & 25 Viet., c. 104), in which no time is mentioned 
for the appointment of an Acting Judge on the occur- 
rence of a vacancy, that such an appointment could 
not be questioned on the gi-onnd of its not hartng 
been made until aftei’ a period alleged to be unreason- 
able. Babwant Singh ®. Eamkishoee 

[I. D. E, 20 All,, 267 
L. E., 25 I. A„ 54 

Bag Babwant Singh v. Bameishoee. 

[2 C, W, H., 273 

3 . Judge sitting in ordinary 

original criminal jurisdiction of the HigE 
Court — Trial commenced and evidence partly gone 
into before one Judge —Retirement of Judge from 
the case under s. 555, Criminal Procedure Code, 
without discharging the jury— Replacement by new 
Judge appointed by the Chief Justice — Powers of 
Chief Justice over other Judges of the Sigh Court 
— Jurisdiction of the new Judge to try case pending 
before another properly constituted Court — Dis- 
charge of jury before verdict, hoio effected — Con- 
current trials on the same indictment and on the 
same facts — Nolle proseqtii — Criminal Procedure 
Code, 1882, ss. 282, 2SS, 323, 555.— At the Criminal 
Sessions of the High Court the trial of the accused 
bad commenced before Eampini, J,, and evidence 
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ruraE OP man 


fit profcfil with J ,«tnlUif jnrj 

mjvintMlkiH'cfort' Wm liil tliH the »ci»tn of the 
aw Tilt Advocate OttitTal yrtlrtred a *offe 
rofejM). an I the areuttd wu c1i»clur„od. Qcict* 
'urBBssr KniaE*rDBi y^Tn nixFRjEi 

la C. W. N„ 481 
4 ' Omni of opplf 

ahon for tear* lo inthlnft tn\l irlteA knd Ittn 
rfuttl by aan/tee Jodi* — Lrare to Inititate a anlt 
lUtmi; to property cnt of the junahrtion. ai «r<lt 
atopropertx within laeh jnneuetlon, wm refuted 
yone Ju];;e nn the SOth June 1871- The nme 
pplieattou. In the aame anit. between the tame 
<artiet, relatlnij to the tamo pr perty. and fonnteil 


JUDGES. DIFPEHENOE OP OnNION* 
BETWEBIT*-><o/ie7u^e(f 

Set I tTTBBv Patevt man Copbt, 
y.U'l'.cilO I Ii. R., 1 AU , 181 
p. L R , 0 AIL, 065 

Set LrTTBBs ratErT, Ilton CotrnT, 
^n'^,ct.27 ON. W, 117 

p. L. R.. 11 AIL, 170 

See ItErEBBNCB to Ttni. DBrcti 

p. L. R , 3 Calc., 20 
Set DaTBUErcB TO Ilion Copbt— C imi 
CiSM 4OW.N.,080 


JUDOMENT. 

Col 

1 ClTiL Cases . . , 4203 

{/t) WnaT auocTfs to . 4203 

(A) LaroraoB OT , . 420V 

(e) Fonu aro Covtbtts op JcooMBn J201 
(rf) JcDoiTEtT aorruxtro ornBB 

Casta .421V 

(0 CoxsTftrctiox OP JnjouBXT . 4214 
(/) Eioot to CoriBS OP 4216 

2 CsniLrab CaSBs . . . 4215 


rUDGE OP TUB SUPREME COURTS 
HI INDIA. 

———> Power of acting aa Jndgo and 
ary.— Dy the eonititntion of the Supreme Courti 
n India, (be Judaea for the nurpote of the trul of 
inactmn iitaaa jury as well as Jud.:et and the 



sEsantB r, Atx ManotfED SnoasoET 

[6 Moore’s t. A., 27 

JUD GES, DIFFERENCE OF OPINION 
BETWEEN— 

See AppsaL ix Cbcuixal CiSB— F bacticb 
axD FBocBnrBE 2 B D R, F. B., 26 
<See Cases trxDEB Cirn. Fbocbbubb Codb, 
lSi!2,i 676 


See CasBS cxbeb ronjiox ConiT, JCDO* 

UBXT OP 

See Casps uxbib Lbttbbs PaTEvr, a. 16 
See Littebs rarzxT, Ilian Corsr 
A.U F.ct 10 ID R..1A1I,8I 
rr. D R., 0 All, 066 
Z. L. R., U AU.. S76 
L D. R , 17 AU , 438 
See SrECiaL o& Secoxd APFSaL— OrnBB 
EBBOBS op Law OB Fbocsoitbe — 
JrrouBXTS 

— Copy of— 

See r.ETlEW— FOBU OP, axB PbocbdCbe 
ox, APFucanoH 

[1.L.R,17AU., 213 

Copy of, Deduction of time neces- 
sary for obtaining — 

FecCasBS unobb LnnraKoif Act, 1877, 
B IS (1871, B 13) 

See LiuiTariox Aer. 1877, ant. 177 

[L L B , 1 All, 044 
D L R., 10 Bom , SOI 

In civil suit. Admissibility in 

evidence of— 


See Lbttbbs PaTBur, llion Court, m 36 
[L D R.. 3 Bom , 204 
14 Moore's X A , 200 
ERR, 16 Bom, 462 


See Etibehcb— C atMuiai CasEs— Jimo- 
MZKT IK Cirn Smr 

fl I,.R.,eCale,247 
I. L, R , 23 Calc , 610 
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DIGEST OE CASES. 
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JUDGMENT — continued. 

in former suit, Admissibility in 

evidence of— 

See Cases tindee Evibenoe— Citie 
Cases — Deoeees, J togmekts, ajsd 

Peoobepings in eoemee Suits. 

See Cases undee Ees Judicata — Estop- 
PEi Bx Judgment. 

in rem. 

See Judgment in ehm. 

See Ees Judioata — Estopped by Judg- 
ment , . I. L. E., 6 Gale., 171 

[I. L. E., 16 Mad., 380 
L L. E., 20 Calc., 888 

I. L. E., 25 Calc., 522 

Notes of, to explain decree. 

See Deoeee — Consteuction op Deoeee 
— Geneead Cases. 

tl. Ii. E., 1 Bom., 158 

Eeversal of— 

See Cases undee Appeddate Couet — 

INTEEPEEENOE 171™, AND P OWEE TO 
TAEY, OEDEE op LoWEE CoUET. 

Variation of, or addition to — 

See Ceiminad Peooeduee Codes, s. 367 
(1872, s. 464) L Ii. E., 3 Mad., 48 
[23 W. E., Cr., 49 

1. CIVIL CASES. 

{a) What amounts to. 

1. Eecord of impression or 

opinion on partial evidence. — Where a District 
J udge ou appeal made an order of remand under Act 
VIII of 1859, s. 356, that evidence might be taken 
on one of the points "raised, and at the same time 
recorded the impression -which his mind had received 
on the other parts of the case, it -avs held that the 
opinion so recorded was not a judgment on appeal. 
Budoeam Baboo v. Issue Chundee Baboo 

[23 W. E., 77 

2. ; Memoranda of opinions — 

^Resignation or death of Judge before judgment . — 
Meld per totam curiam that written opinions 
sent to the Eegistrar by Judges who had retired 
or died before the judgment in the case was pro- 
nounced in open Court are not judgments, but merely 
memoranda of the opinions and arguments of such 
Judges. Mahomed Aeid v. Asadunnibsa Bidee. 
Mutty Ladd Sen v. Deskhae Boy 

[B. L. E., Sup. Vol., 774: 8 W. B., 1 

3. Judgment written by Judge, 

and pronounced in Court by his successor, 
— A Subordinate Judge wrote out his judgment in 
a case which had been heard before him after ho 
had been relieved from hie office, and left the judg- 
ment to his successor to be pronounced in open Court. 
The judgment was pronounced in Court by the 


JUD QMENT — continued. 

1. CIVIL CASES — continued. 

succeeding Subordinate Judge. An objection being 
taken in special appeal that the judgment read out 
by the succeeding Subordinate Judge was not a judg- 
ment according to Act VIII of 1859. — Meld that the 
judgment w'as valid. Paebutti v. Beukun 

[8 B. L. E., Ap., 88 

,S. C. Paedutty d. Higgin . 17 "W. E., 476 

4. Judgment given by succes- 

sor by Judge getting promotion. — ^Eemarks 
on the impropriety of a Principal Sudder Ameen, 
who, after hearing the evidence in a suit, was pro- 
moted in the same district from the second to the 
first gi-ade and refrained from giving judgment, but 
left it to his successor for decision. Queere per 
Maekdy, J. — Whether such decision is legal. BA- 
DHA Nath Baneejee v. Jodoo Nath Singh 

[7 W. E., 441 

5. Death of plaintiff after bear- 

ing, but before judgment — Judgment given bg 
Court in ignorance of plaintiff's death — Judgment 
and decree, Yalidity of — Doctrine of nunc pro tunc. 
— The successful plaintiff in a suit died a few days 
after the hearing of the suit had been concluded 
and judgment reserved. Una-n'are of the death of 
the plaintiff, the Conrt proceeded to deliver judgment 
and pass a decree in favour of the deceased plaintiff. 
Meld that nothing remaining to bo done by the parties 
on the day when judgment was reserved, the judgment 
should read as from that date, and the decree was 
a valid decree. Cumber \. Wane, Smith’s, 1,L. C., 10 
Md,, 825; Ramacharya v. Ananiaoharya, I. L. R., 
21 Bom., 814 ; and Surendro Meshub Roy y'Doorga- 
soondery Dossee, I. L. R,, 19 Calc,, 518, followed. 
Chetan Chaean Das v. Badbhadea Das 

[I. L. E., 21 All., 314 


(6) Language of. 

0. Proper language for judg; 

ment — Judge whose vernacular is Mnglish. — A 
Judge whose vernacular language is English ought 
to write his decision in his own language, though to 
do otherwise does not affect its validity. Hueo 
S ooNDUEY Dabeb V , Seeedhue Bhuttachaejee 

[17 W. E, 362 

(c) Poem and Contents of Judgment. 

7. Oral judgment — Oral statement 

of intended judgment. — A Judge may, at the close 
of the hearing of a suit, state at once orally the 
judgment whieh he intends to record and deliver. 
Anonymous .... 5 Mad., Ap., 8 

8. Materials on which judg- 

ment should be founded — Civil Procedure 
Code, 1859, ss, 172, 193 — Mxamination of witnesses 
in lower Court — Perusal of depositions. — The 
meaning of s. 183, Act VIII of 1859, taken in con- 
nection with B. 172, is that the judgment is to be 
given upon the examination of the witnesses by the 
Judge himself in the Court of first instance, and 
not upon a perusal of depositions except those taken 
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JUSQUdiT — re^nltniifd 

1 Ct\IL CA<^W'>-eon[intKt 
tiiiilcri 1T3 «rnl tlic »<cti »'», »Wl»*re 

exfffMly ttllonrtl (o bo road m f'H nrt nt t!io 
lioannKj and care «)oald If taken In tbo transfer 


11 A. U • t)b 
■ JDeo'i'on on f lofs 


— Jfeaioni —In deeidiTij; trv tbe fael* of n fnto» 
Jud^ not base Uiclr d claioii npon some 

iioUtcd ptrcc of crtdenco. Lot take into o> nsi lera* 
tion and r«coril tlinr opinion e*t tlie whole oTilcnco 
offered cu b.lU eilo*. Ttucrtinius* *“««« *• 
SiXiOOMA Si\on . « . OW. n., 0 


10 - 


- Ifccossityofdlatinctllndinea 


oa matorlnl Isauea —There inn't If a duttnet 
iiisdinp one way or otiirr on all the riAtrrvat Issne* In 
a case bur&Ka Mo\ts Possti c ^kifutn 
Hots . . . aw.R.dsi 

IL <•/ JpptU 

laU Cutft 0 < fa jtffsmtuft—Cteil /’rwerfore Cede, 
JSSff, I 35!f — U Is the dntj of AppcHstc JnUca to 
act 10 far in conferonty with tl c proiisiois of tl»o 
Code of Cml Prorednre as U suflicunt to alien tliat 
the Court has dialt with each pronnd of appeal ani 
more ripreully torcconlduttnet Unihnzs on <|n<stio»s 
offset. A'so>TUOC8 4Mad., Ap.OO 

13 , - — , - General aaaont to judgment 
of lower C0Urt->i^«/y o/ App*tl«f« <■ aart a$ la 

^Whne the Ciiil Jtid.e. conGrtntng a 
(imec of the District Munsif, stated ly «ay of 
jud.;mcnt that be nss of ojinion that tlie deeiiion 
of the Maniit was fair andcqniuUe.tbr lh,b Court 
on special appeal, sent 1>aek tho case * 111 ) directions 
to thr CiTil Judge to rwrii a Judgment In sub- 
stantial confo'mity with the provisions of the Coilc of 
Civil riwnhire KbisT'ta I.rpoy r FTor'etTASA 
ItECDT . 4 Alad., Ap., 60 note 

13 _ — Dufy aj .ipprU 

lai» Cc-urf at fo ja^iantnft —An AlptUate Court 
should take nrtleeof all the sjveillc objerti ns argued 
before it, and not eoitnt itself with recording a 
general assent to a first Courts finding SucU 
nnoo’fAta CuoTroniir e Pbokasb Cdcxpeb J»ctt 
t8\ir,Il.,272 

14, Judgment of Appellate 

Court— JlMseas/er the deemoa—Citil / n redure 
Code JS.92 » 674—^ 67lof fhe Cesle of ri*«» 


J US O IiIIIXfT— r on / 1 R H ed 

1 CIt IL CA‘:r''— eon/i««rif 

IB Judgment not in proper 

form— Cinf Tr<tidure C&de, 1559, t 359— •Illegal 
and rfr/ee/ire yurfemrn/ — A Judge's deeision not 
btlng la ciftfonuUy with the provlswu of t 3'9, 
Act \ III of ISt!). «ai hrid to be illegal anddcfcctivr 
nconoBCB ^rnit r CnArmATAT 1 Agra, 73 
iHBtTM'ranr KonAstiooKoED ll'W’.l{.,668 


10. 


• Cirif Froeedare 


Cefe, lS59 e 359— Judgment oj iovtr AppeUale 
Court— OmtitiPH fo rreorif drcisioa on material 
potnfe —The Jd Igc of the liwcr Appellate Court not 
Uaelng recorded Lu judgment as rcrjulrcd hr s 350 
of Act\llIof }S59, the case was sent Laclr to the 
Itfarr Court for the Judge to state tho pobli for 
decision and to glic his deeiiion upon those points 
fonsicntiuly Tatcb Kdawas c JAOitfNAnr 
Pbasad 7 B I., n, Ap , 14 ; 16 W. E., 131 

17 ' o/ 

Appetlafe Court —The juiLmcnt of an Appolbte 
Court I’oiill clearly and full) dispose of all the 
points m issue betaecn the pnrtirs by a distinct 
finding Ml each of thtm lUiAOBty KitAt r Vrsoo 
BIWA . . DW.IL.J03 

DutTH IlAf r IlASirntx KA8 . 2 IT, W , 100 
«ootn 11 w Si'fon r Trmroot JIoisit 

t2 \7. TL, 142 

18 — - ■- — Cirif Ttvetdnr* 

CodeflS^Oj. e 574-Ccnlentt ti/ appellee juh> 


,4 .Aliiiltl. r •‘larASAitAiiaA wiwrir 

tI.I..lL,22Ma{L, 12 
EMaenafor dcclafon— Cin/ 


, — - sicaaoua SI^I V.rii 

rroeeUre Code, 1559 * SJ?— " 5’'3, C«lr of Cirll 
Proceiliirr, made I* inccdibiTt open an App,llsti 
p- • s * ’ ■ ,• r joiiits Ml 

. a ■ rrron! its 

. • Sts irh and all 

' • » . I HiPiifXi 

CDr**rOu(MB . • low. E,, 130 

IIaj CncvMB DraicrT r I.'ova Kaxt Cue sea 
BCTrr . . • • 16 W E , 321 

20 “ “ ' Cirit J r rdnre 

Code.J5J9 t SSO-fthe Jsl.mmt « f an Aj,-IJ*tr 
O-urt sfcouM state eirarly tl r rra*' ns of th rcnrla- 
sons thereio eonUinfil CiiCBti/tt KAwrf iiowpfisr 
r.JIr»JsnCnr’»PnCno«D«tv l\v 11,214 

Coscarara r feAnxoo . 1W|1„244 

K4■^^fr^ANTr I'rBioxOMorar Csmsre 

(2 W JL. 77 

{i(ni.cB Carrp r Oomda Iltirw 

(18 W’.E,47J 

fcirmrBlIonrirOosni'r r linnm Carn-r* 
fiattr . . . . 3W.n,13? 

HiiiecnrK Derr r lints Cnrjrfta CronijJ 
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JUDGMENT—. •nutivufth 


JUDGACGN'T-ron^Viwr./, 


1. Civil. 


1- Civil. CASKS— 


IfossKiN JIiTKSii r. A>r!;i;.VA IChatoon 

CIO W. R., 280 

Koudan At,t V. Asuan Aw . 4 W. R,, 4 

SlIATUffC TAVti r. {iUOAtmCK Uqv 

[4W.Il., 100 

GANrATllAM ]iAKlIJtinA5t r. .TAICHAND T.VtAK* 

oitAKD .... 4 Bom., A. C'., 100 

IJlIAOYATSANOJI .1 aT,A>J.SAN(»J 1 r. r.>inTA«SANtWI 

Awa»i!AI ... 4 Bom,, A. C„ 105 

21. — - — TliP rcriFoAH for 

their ill ci.«io'.iH must in nil I'nscs iie rifordi'il hy the 
.ludKos of the lliiih C'nrls in Im'.in. K.ACUI’.KA- 
r.v'ANA Iti'NOArrA Kai.akka Tor,t Udiau r. Kachi- 
VtOAJAYA Ilr.VOAITA IvAt.AKKA Tot.A \'mA1l 

[2 B. L, R., P, C., 72: 11 W. R.. P. C., 33 
12 Mooro’s I. A., 405 

22. — — Apprllnfe Court. 

— An AjUK'llnte Conrt is not bonml to iliicufs scriatiui 
(he nrjrunionts n'Muceil hy a lonvr Court in sitinvjrt 
Ilf its judgment, hut need only j;ivo its oini rensons 
for its OK-n jndjjninit. I.vDnAHATi Ki^nwaui r. 
iilAiiAOEO Ciiow'inntv . I B. L. R., S. IST., 2 

23. Jterrr.fcil of J udif' 

ment of foicrr Court , — An Apiietinto Court is hmmd 

. to stfttc its roAFons for rovoi-hing the decision of u 
lower Court. MAUAnr.o Ojua c. i’AtiMr.swAu Pan- 
n.^Y . , . 2 B. L. R, Ap., 20 

Jlcrysoou llnicn r. .\r.t Mcaii . 17 W. R., 358 

Mahomed SaW/Eu v. Nussi-’KnooDDKi'.N lIossr.iN 

[21 W. R., 284 

24. -- — - — Ciri} I'rocedure 

Code, 18S9, s. SS9. — Held hy Maiikbt, .T., tlmt in 
saying that the “ reasons ” for the decision of an 
Appeilafo Court must ho stated, s. 3u0, Act VIII 
of 1850, meant not the reasons for coining to any 
conclusion of fact, but 'the reasons sliowing upon 
wliat points of fact or law the decision runs. The 
bare fact that a .Tudge had not given tlic reasons 
for his judgment is not in itself a ground of special 
appeal. Eamessue BmiiTAcnARjEE r. Bhanoo 

[12W.R.,272 


, of the evidence in the judgment laid down. NooR 
M.tifOMEH r. Ktrftoon Aw.y . IIW. R., 34 

1 27. finding of Ap- 

1 prUufe Court — Omif^ion /oyire rensoH*.— The fmd- 
I ingof an Apjiellati’ Court not accompanied hy reasons 
is 'not I'onclusive. (Jopaxrao Oant.sh r, Kibiior 
, Kaeipas , . , I. L. B., 9 Bom., 527 

I 

tree Kamat r. IvAJtAT . I. L. R., 8 Bom., 371 

28. Judgment iiniinp- 

ported 7,1/ rcfiron * — Defeefxrc fudgmcnf tii farts — 
flroiitidj of ■lei’f.tirf appeal . — Where no reasons are 
* given by a lower Appellate Court for (he eonelnJons 
•arrived at, surli conclusions cannot he aeeeptcsi ns 
legal findings of fart in second appeal. Kamat v. 
A'.tw ii’, I. L. A',. S Bom.. oGS (S7Q), and Raghu- 
uath V. (7 opal \ilti Kalhaji, I, A. Jt.i 9 Jlom,, 452 
(454 ), referred to. N'lNOAfi’A r. SuiVArra 

(I.L.R.,ieBom., 323 

20. — Otnissioii to gift 

. reasons for order holditxg app'al hurrrd . — ^Order 
; discharged nmler tlie eiretinistanees, tiio District 
.fudge having given no reas ms for making the order. 
, IlAOtnrNATlI (iORAI. r.'Siw XatiiAJI 

[L L. R, 8 Bom., 462 

, 30. Judgment of Af 

‘ peltate Court . — It is not obligatory on an Appellate 
Court to meet eategorically every one of the argn* 
meuls ndvnneed hy the lir.st Court in supjwrt of its 
decision. The uu-agreucss of the jndgmi'nt of a lower 
I Appellate Court can only warrant a remand wlicn 
' the judgment docs not show that the Court has consi- 
dered the cvidonec. Kuishendko Boy Ciioiypry r, 
DiouMunREE Dr.BiA Chowdrain . 16 W. B.,l5 

Sec SirUMsUHROODDY r. .T AK MAHOilEP SnCDAU 

[21 W. B., 260 

81. Appellate Court 

, eonfirnJng judgtnenl . — An Appellate Court is bound 
' to give reasons for deciding a specific point (in this 
* case limitation) raised licforc it on appeal, even if 
it confirm geiicnilly the order of the Court below. 
1 IlAPnA Gobikp Kcr c. Base Kiscork Dxjtt 

[SW- R, 340 


26, 


reasons in judgment — Civil Procedure Code (Art 
XIV of 18SSJ, ss. 574, 584 . — TIic fact that the 
judgment of an Appellate Court is not drawn up 
in the manner prescribed by s. 57*1 of the Civil 
Procedure Code is no ground for a second appeal under 
8. pS4, unless it can be shown that the judgment has 
failed to determine any material issue of law. Bisva- 
nath Maiti V . Baidyanath Mandhe 

[1. L. R, 12 Cnle., 199 

26. . Civil Procedure 

Code, 1859, s. 359 . — The judgment of an Appellate 
Court must contain tho points for determination, the 
decision thereupon, and the reasons therefor. It 
need not, under s. 359 of the Code, contain a review 
or setting forth of tho whole of the evidence. The 
propriety of giving an intelligent and clear account 


J < 

Omission to state i 32, Civil Procedure 

! Code (Act XIV of 1882) , s. 574~Judgmeid not 
5 containing the reasons for decision, Validitg 
of — Jxtdgtneiit of Appellate Court affirming judg- 


F ment of Jlrsf Court * — -"Whore a jndgmeut ot tlic 
I lower Appellate Court docs not go fully into the 
j reasons for nffirmanco and even does not so much 
ns state whether it accepts, as correct, reasons given by 
t the first Court, it is not a proper judgment -within the 
1 meaning of s. 574 of the Civil ProcodUTO Code. It J® 
very desirable tliat tho Appellate Court should state, 
i with ns much fullness as the nature of the case 
' may require, tho reasons for its affirming the decision 
of the first Court. Radii a Gobind Kttr v. Sam' 
kishore Putt, 8 IV. R., 240, referred to. HaMABATI 
0ASI ti, Gotinda Chakdra Ghosh 

[8 C. W. N., 695 
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JUDaMENT— 

1 CIVIL CASFS— ^en/.BKrd 

S3. Opi«*<io« to 

gtrt rrittoot—Appflhte Ccort—Cirtl rroetitort 
Codt, 1S77, ». 57/— IMiorc the jnil^rrocnt of the 
lower Ari^'lLito Court dumhim? an appeal wa* 
Dimly aa foltowi ** the apj'oal 1* dlmiuej with 
corta' —the lli^h Court let aside the ileme on the 
pround iLit the Conti lial noteowplieil with the pro- 
rmoni of i 571 of the Civil Proeeilurc Cole 
SniuvT Usr r Ilrnr Pas Fjj. 11 O li. IL, 131 

34. Affm%»nio3a 

meat of lortr Coarf — tVlierc the dceision of a ea*e 
Iniolrn Lijum of fart, atil the tint Court h\i pone 
fully Into the evidence and rceorvled Its flndinp 
and dcciiioo, if the Appellate Coart aprcci with the 
roncluiioni of the Court belovr, the Appellate Conrt 
la not oh1i..cd 1 y law to atate In detail the rcaMni | re- 
lioualy redted In which It eoneert. Laua Jro 
oEsnrB SiROY r Com Lau 16 W, E , 64 
85 — — Cin/ Proffitmn 

Coi/e, 1553, a S59— Omiaaioa to 9«re re^eoa* — In a 
rate decided on pare qneitioni of fact no poiot betnp 
Kft undetermined. In which the Jadpe In apptwl eo* 


i t 

the Conrt of flnt inatasee luart Lait. Tricoob 
r >rcxjnra Sciutf 10 TV. E., 100 

KnrucTiEz Koosb r Jowanrs Iull 

[U W It, 318 

30 ' ' ^ Ciri/ Proeedore 


JCma&lENT— conl'iM>e<f 

J CIVIL CA^ES—coa/iauei. 

39. - — ■ .7u(/j7niea/ ^oa 

AppfUtte Court rereriinj thejuJanfnt o/tht fr$t 
Court Pfijuiultt of —It la clearly the duty of an 
Appellate Conrt, rci cramp the judgment of the llrat 
CMri, to atate clmrly and fotlj the pronnda on which 
It don ao and the more capcrially when the flrat 
Court haa pone fully into the facta andthcrenaonsfor 
the conclnal n arrircvl at ItXU llanoi'n Cni'Oia 
CiuroarBiM r. Ciu'nma BreoDP Fii 

ClC.W.N.GOl 

40. — — Cicif i’rocefft'ce 

Codf, 1S53, a SSS—Oround for remond —It la the 


rrvinandevl the caae to be hranl in appral rfe nore 
1 KsHToCorxpEJi CiirestBOFTiT r Lam Brohro 
CnrcssBBrm 20 W. E , 408 

41. ' — Duly ofApptU 

tote Cencf— rritna/ec of Judlf — Irrt'jMlarilg m 
rteordiui judpmmt —The Civil Jadpe liiconfinnmp 
a drcition of the Diilnct Mnniif did not itato the 
tea«ona npon which hia jnd^ent nai founded, 
and the lliph Conrt rrmittnl the raao in order 
that the Civil Jndpe mipbt record a judjiiimt iu 


tisui.1. . . . . aa »v • aw, ««a.i 

37 • " — AJfrmonet of dt' 

ettton of loicerCovri-~Peenion on oral te/ltmony 


inrolvc the adoption by the lower Appellate Court 6f 
the firat Court’a view of the oral toatimony Rijoo 
r Baj Coomae hixan . 7 W. R , 137 

38 ... — , Om\uio» to ptre 


ceeded , but aueh an omiaaion mny form a pMid 
pronnd for an application to the IIi..h Court to 
require the lower Appclhtc Court to act forth the 
reaBona on which it* jndgment proceeded OoEAU 
HOSSEIW e Ram DotAD Onoas . 12 W E , 162 
TOE. DI 


43. - — Ooiirrion foyire 

reoeeii#— Eeafi of Judge Irfore judgment — A 


NOBO CniTRDEB IU5BBJBC t ISHDE CliriOIEE 
Muter 12 W. E., 264 

43 ' ■ — Judgtjient of Ap' 

peltate Court— OwiMion to gite reatoos — Hemand 
under ee BCG and SS7, Civil Procedure Code, 1S82 
—Where the lower Appellate Conrt oioits to pivc 
rcamu for its decision, the Iliph Conrt will retain 
the caae in locond appeal, and either require the 
Jndpe to state hia resaona or, m the event of hia 
ahamec. refer the caac to his aueccaaor for fresh trial 
AssAxEEun r Ham Marombd Alt 

[I I 1 .R..IO Calc, ©32 

44 — Judgment containing find* 

iDga unnecessary for disposal of case— 

6 u 2 
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JUDGUTENT-ccn ' H, 

t. CIVIK CASKS— 

AppfUalr Chiii-t — Dhvii.ixnl o/.iiil/ — J'itAinpf ««- 
jic'Yt.'ori/ ffv dhypml •<{ vnut — .Ippm! Aw .tit'Ycjt* 
yw/ pnrh/ — riiil /’rw/V'^ov f, — 

\V1iui !> -nit In-i I’ccii (li-ini-ii (I on llio In tlif 

Coxn t of lirf.1 in-'tniii i . ninl tli'it (IuImou if njOi- W 
li.V tlio fVistiiit o-> ripjMnl. tn-r. 1y on tin' 

frrinwd of i\rm-3<nni1> r. tin’ l)'i»’iirt ilioulil not 

irt'ioril nny rnnru'U'- in tin' njijnllntu’i fnv« ur on Iho 
nniit- of tin- rn--' ; rtnl. if In' do -s -o. Mirli fintlint.')* 
xvill, on fctonil ni'jnul to tlio lii.;li f'onrt.ln i \v"t>.;i it 
from tlif ncnnl, XaM'X I.AT, 1!.m r. Ho^OMAIt 
L.umtv , . . 1. 1.. r!..llCalc.,0'14 

46. - AcUIitiono to judgment aftor 

dolivory— .-Jdffi.-n; /< r iffi'if iVri.— It i- 

iiTifinViv to niUI to u jnt1.:in<nt onro dilivirul ninn 
tho ifTicl of (ho luhtitinn i-s to niter tiu' prontnl-i 
on xxliioli till' jntlctinnt Vft’-'i '■d’ d- -''Vmf/f — A 
.T mlno inny nppcnii told- judjim nt n-iiiit-o n-d nn-- 'tif. 
moi'ol} to fhow innro folly tho rornotniM of ttio 
ih'ci'-lon nt v.hloli ho lin-i nrriviil. tin n-jh .••ncli n 
conrso i-i nt>‘. ftrictlj' vnrrnntttl \iy tli- Cuil Vroor- 
ilnro Colo. Sy. Mint. It t'.'I'onn. riVi'l.AY A Co. 

[7 W. IL, 280 

40, Final dicposal on sottlo- 

inont -of iOBUCS — Oniiuion In tnhr rn'ilcitrr.— ' 
IVhrro tho .Tn(l'.;i finnlly ili^jo-cil of tho rn«o on tlio 
liny fi.\c<l for tho sitthincnt of i-sms with- nt ullow- 
in-p the J'nrlio-! the ojijKntnnity to inhhioe cvitlcnoo 
uml fully nFCortnininp the fnet ’, — Jlrhl tlmt hid 
judcincnl wn» ilhpnl nud ilofictiio. Gri.z.iiTi Siuit ^ 
r. itIriiTAii SixoH ... 2 Agrn, 30 . 

47. Form of judgment on np* ' 

peal — Jitdpmttif nof m oi nfo/’ini/i/ I'-ifIt In? — jAtt- 
vtissiil of opppitl — Civil Procedure Codr (AH 
XIV of JSS'IJ, AC. Sol, did. — The loxvtr AjipeUntc ■ 
Court, in disfo-inp of nn miiirnl from ii doeroo of the I 
Jlundf, rerorded the folloninn jud-jinent: “Suit [ 
Inid at K-ISO, vnlne of ImfrnioiF. Aiiiiriil rcjictcd i 
under f. cSl of the Cuil I'locednro Code." IIHtf ' 
that thii was not a jvulpnnnt in eonfonnity with law. ' 
Tho dismissal of an aiijieal under s . 551 i f the Ci\ il j 
Procedure Code liy a Court whose ikcision may ho the ' 
Buhject of an aiiveal dors not relieve the Court from ' 
the necessity of writing a jndpnu'ut which, according j 
to the piovisions of 6. 57-1 of the Code, should show the 
points raisul, (he deeisiou upon those points, and the 
rensons for deciding them, llAiil Deka- e. llnoJO 
Kath Saikia . . I. L. R., 26 Calc., 97 

[1 C. W. PT., 682 

• 48. Applicability of provisione 

as to first appeals — liemand — Hudgmeni of first 
Appellate Court — Civil Procedure Code, ssf 574, 
67S.— Tho jndgincnt of a lower Appellate CouiT, 
after setting forth the claim, the defence, the nature 
of the decree of the first Court, and tho effect of the 
pleas in appeal, concluded, with general observations, 
as follows : “ The point to bo determined on appeal 
is whether or not the decision is consistent with tho 
merits of the case. The Court, having considered the 
evidence on the record^ and the judgment of the 
Munsif, which is explicit enough, concurs with tho 
lower Court Tho finding arrived at by the 


JUDGAlENT-confinitci/. 

1. ClYTIi fiAKKS— coTi/invi’d. 

Mun-if. that the plaintiff’s claim is cstahlbhcd, is 
corn'ft and c.in-lstent with the riidcnce. Tlie plea- 
nrgi-d in appeal are (limforc niidf-icrvii!!; of ron- 
sidt tilt inn. ” Held tlmt this was inlaw no judgment 
at nil. iimsmui'h ns it did rot satisfy the nquircnitiits 
of s, 57-1 of the Civil I’rficnhire Code, and that the 
di'cr-v of the lower AppiUat-' Court tmist therefore 
he sit aside, and (he ricord retunidl to tlmt Court 
for a ]iriipir adjudicatitm, in areordnnee with the 
provisions of that siction. Jlahadco Prasad v. 
Parjti Prasad, ll'rAhi Xoles, All-, IS'iG, p. hi, 
reftrrid to. Ohservatoms hy Maiimood, njion 
the divtinction lutwitn the duties of tlir Courts if 
first nppial and those of the Courts if second 
appeal in connirtion with the provisions of sy. 57-1 
and 578 of th.c Civil Frft-'edure Code, and with the 
remand of c.asi s for trial rfe noro, A'rtiu A'oraiiir. 
JSoai-aniditi, i. L. Jl., 0 All., 23 note, and pl.eomn- 
har Piutjh V, Jjullu Ain,oA, /, X. Jl*, 0 Ail*, 30 uoie, 
referrui to. 8onAW.v.K’r. JJ.vnr Xam> 

[I, Ii, E,, 0 All., 20 

49, Judgment of High Coxtrt— 

Cin't Proredrrr Code, ss. STd, G33 — “ Suhstantial 
ijur'tion of lav ” — ContenU of judrinicnt — Hules 
meiitc A'/ jligh Courl under s, C33 for recording 
judgmeiih, — The intention of the Legislature is 
expressed in s. fid!! of the Civil Precedurc Cedi’ w.as 
that the lliirlv Court might frame rulr.s ns to how its 
judgments should he given, whethtr orally or in 
writing, or nccording to nny mode vtliieh misht 
apjicar to il host in the interests of jnslicc. The 
stelion does not merely give the High Court power to 
direct that jniigmint shall he recorded in a particular 
hook nr with n p.vrtienlnr seal, llulo 9 of the rules 
made under s. C33 iii March 1883 is thiveforc not 
ultra rircs of the Court, nud it modifies the pro- 
visions of 8. 57 1 in thilr npplic.ation to judgments of 
the High Court, IVith reference to the terms of 
llule 9, it is not necessary, in a case where the High 
Court suhstaiitially adopts the whole jndgraciit of the 
Court bi'lovv, to go through the formality of re- 
stating the jioints at i.ssuc, the decision upon each 
point, and the reasons for the decision. Per EnCJS, 
C..A. — Ajnvrt from llulcO, it never was intended that 
s 57-1 of the Code should apply to cases where the 
llich Court, Laving heard tho judgment of the Couit 
below ni.d arguments thereon, comes to the conclusion 
that both the judgment and the reasons which it gives 
nrc completely satisfactory, and such ns the High 
Court itself would have given. Assuming tho pro- 
visions of B. 57-1 to be applicable, a judgment of the 
High Court stating merely that the appeal must 
be dismissed with costs and the judgment of the 
fii-st Court aflinncd, and tlmt it was unncccssatv" 
to say more than that the Court agreed with the 
Judge’s reasons, is a substantial compliance with 
those provisions. 'The judgment of the High Convt 
in a first appeal was as follows : “ This appeal must, 
in ray opinion, be dismissed with costs, and the 
judgment of the first Court affirmed ; and I do not 
think it necessary to say move than that we agree 
with tho Judge’s reasons.” The appellant applied 
for leave to appeal to Her hfajesty in Council on the 
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DiaCST OP CASES 


( 4214 ) 


JUDQiniirT— coatmwiJ 


1 C1\IL tASFb-<'<!»'iint<rf 



Sryciii DiBi «■ HisnrauinxtTu 

[L li. n . 0 AU . 03 

60 Finding of lower Court 

based on miaconcoptlon ofevidonco-iv/ir- 

t»/a //— Grtioi f t/ iteonJ injeat 


JT. L. It, 20 Botn , 763 

6L Findings on issues on remand 

— CiTtl rriffdurtCvde S6if 5CJ,amt674 

—DmI</ ff .Iff-fllalf Cvarl to/vm*ttetrmojtnn,» 
f>» (Sf rritifnf* ani rrn-n} rritont fer — 

J’rtcc iurf — In certifying to Uic !li,.h Coart the 
liD<lin(.« on lent bsek O’! remind an i found 

by the O urt <f firit i.iit-iuee> the loner AipelUte 
O «rt ii, in the abimee of any a Iramun by tin 
rty ag«mt wlom the iunci hire Ken fomd 
miJto form iti o»«i opinion on the eiidenc *nd 
record itifindin^i «\th the resioni { t them Uau 
ciunosi OoTino Minit r '‘O'co biiiiSorTbaBstivT 

[I. L It . 10 Bom . 661 
62. — — — . Contents of appellate 

lnH«»Tr..ne«r . r ». ,j , . * 


luiiuir itidcoce to bo taken and a Ircib timling 
rw riled cn a ooeition of fact, u bound to examine 
the eerrertnr** of the Unling, and to itato lu hi* 
judgment the rcaiotii for whieh he other aceepti 
or reject! it Kcnui SIiuCkiD Halt r Krtri 
Umua . LI*.Il.,2OMad,4O0 

63 Date of opsratlon of Judg 

m(3ut~Adjovnimenl Jer mtl€n judgmtml — JJtath 
of parlg lefirtta jieiiriny and jadgtneal — C»rt/ 
Iroeelare Codt (JSSIJ, / 23J — Iradtce — An 
BppenIhaMug been aiyncd on the lllh hoicmbrr 
Ibji the caic iras adjourned fer judgment, which 
was dihvertd on the 30th ^oiember ISO', and 
was m faiour of the plamtiSi In the mranwhile, 
the defendant had died Un application for citcu* 
tion, it was contended that the decree was uoU and 
loid.astbo respoudeut was dead when itwat juisid 
Held that the judgment ihould be treated as opet* 
atmg Bi if It bad been dilircrcd ou tbe day when 
the argument was cloicd IsAnrir Auint 

[I.1j B., 10 Bom , 807 

64 Contents of judgment in 

appeal— C.cif Procedure Code (liiS2J, t 574— 
l>ulu of AooAlalf CnHrfin t,fnr r^n-nMnl ^ 


JUDCMENT— couf.asrrf 

1 CIV'IL C tbl &— coMfinuerf 
finding! after ciilncc lud been taken Ou the 


takinlo liAie CO IS iitcd to the luw fiiuhii..s winch 
were agaiiitt him Hill th t the Jul^c wai lot 
absolicti from hninng the apj'C'iI b\ reisoi <f the 
atscnct. of a miuioran him if ohjrcti ns Aunti 
MariUarJJjjix Aull> i fnr„j, I L L.JOJIal, 
4'>S ‘.rBUAXXA r l.aui I.edoi 

[L L B , 22 Mad , 341 
65 Judgment of Small Cause 

Court, tihat should be contained therein— 
(attf Iroeedur* i de i JOi~Aectaio » — Cttil 
Iroeedare Cole tt 5 2 CJ an I 6l7~Protin 
,al '-Hiill I lute < rl(d llXofl^-l) t 23 — 
b £03 of thetoic of ti'il I’fociduri dies notre 
lieti tbe Ju{r.c of a binill ( aitii' (.o irt from the 
n<cas<i(« of gi iiip ioiii. Ill cation in his judgment 
tliat Ik has aulirsloo I tbu faits of the msc in which 
locb jn^mciit u Uh n a juJ^ment in a 

bmill Cause Coirt snit itat I mrnly that the suit 
was dUmiistd for no on* the Jnd.c’s dcci 

Slot in an ti tr suit and the jml,.ineiit in the imt to 
nfcrrvd to wai in tin folio «ii» words Claim for 
rcconry 0 moir^ 1 nt with iiitircst llc]ly Dcfcti 


for n trial on (he iiiirits ui J r the analogy of i &C3 
of theCoih of Ciul I’roipduri read with i Cl7 
Mams UiuxiAT r ouiva I’Bagiu 

[LL. It, 13 All, 633 


(rf) JoPOMirr ooTEBvi\Q oTnsB Cases. 

60 Ono Judgment govornlng 

several ciises— AWiny y arf/went — U here a judg 
ment in one ciisi, pourncd ttlar cases —f/Wrf tbit 
the filing of that judgmait was a inbstautui cum 
jliancu with the rcquircmints of tbe )iw, and thit 
tho filiHn of a short judgment rcferniig to the 
other jnd^rut was merely formil and tbe dilay 
excusable Moiuoobxatu CuvckEBBimr r. Cis 
sev 3 fouirt UuosE W It , 1864 , Mia , 9 

DlTTBVIl'CATn SAVJJTAL r lICBE SooVDCIiEE 

Dossbs ^ B., 1864, Mia , 23 


(e) CoNSTurcnov or JroavB'tr 

67, Inconsistency in portions of 

judgment— Amiiyui/y —In coistrmng a judg. 
mint if a dilhcnlty is found in reconciling the con. 
duiion uKi I atcly arrive 1 at with the proviois put, 
anch pirt must bo rejected BtxvvT Cbvnpeb 
CEOOXEBBOTTrr Dnu’im SsiKOH ISW. E., 104 

68 ’Matter omitted in eonclu- 

sioa arrived at — Former decincnt of tame 



( 4216 ) 


llIGEST 01? CASES. 


( 4216 ) 


J UD Q-MISITT — conii h tied. 

1. CIVIL CASES— ooHcZtirfed!, 

Judge as guides. — Where the final sentence in a judg- 
nient of the High Comt made no mention of a mat- 
ter specified in the previons words, .and tho District 
Judge Imd the option of taking the latter to throw 
light on the former, or tho former to he controlled by 
tho latter, he was held to ho entitled to follow tho 
elTcct of previous .indgments delivered hy tho same 
.Tudge of tho Higli Court, Taha Citand Biswab v. 
Ham Jebdun IiIoosTAri:n . 22 W. B., 202 

(/) Bight to Coties of. 

59. Bight of jparties to copy 

of judgmont — Translation. — Barties to a suit are 
entitled to receive copies of tho original judgment, 
not merely a translation. Vahjivak Bangji v. Am 
Daji 1 Bom., 165 

60. Copies of Judg- 

tnsui of Courts of Small Cnitscs.— Judges of Courts 
of Small Causes were bound to give copies of their 
judgments to parties requiring them. InBAHHr 
Eatte Alt r. Cuahdra Bhah yahad Baphii 

[7 Bom., A. C., 130 

61. Bight of strangers to copy 

of judgment. — Strangers to a suit may obtain as of 
course copies of judgments, decrees, or orders at any 
time after they have been passed or made. See 
Circular Order, 2ud J uue 187 5. In re Baha Churn 
Ghosaii . . . . 2 0. 1/. B., 653 

62. Copies of. Delay in furnish- 

ing — Civil Procedure Code, s, 198 — Resolution of 
JELigh Court, Oih Jxdg IBi/S . — The plaintiff applied 
for the admission of a special appeal, and his applica- 
tion was refused on the ground that tho time for tho 
admission of tho appeal had expired. It appeared 
that ho had applied for a copy of the judgment and 
dfcreo, but had been refused, as he had not put in a 
ufficieut quantity of blank papers for copies. On 

cal to tho nigh Court, — JTcld tho judicial officer 
not justified iu delaying the giving of copies 

til blank papers were put in. Such copies, by 
s. 198 of Act VIII of 1859 aud a resolution of the 
Court of 6th July 1872, are to bo issued on produc- 
tion of the necessary stamps. NmiiONEr Singh v. 
Chinibas Mahanti" 

[12 B. Ii. E., Ap., 8 : 20 W. E., 405 ‘ 

2. CRIMINAL CASES. 

63 . Illegal judgment— yarfynieat | 

pronounced hg successor — Re-trial. — Until the find- | 
ing is recorded, the trial is incomplete. If before the ( 
finding is recorded the presiding officer of a Court is | 
removed, the successor cannot pass judgment upon i 
consideration of the evidence recorded by the prede- ( 
cessor. Anonyjious . . 4 Mad., Ap., 43 

64 . -^necessity of findings on j 

each charge — Ciiminal Coxirt — Sessions Jxidge. — I 
A Sessions Judge should record findings, whether of j 
conviction or acquittal, on all the charges under 
which prisoners are committed for trial. Queen v. / 
Mahomed AM . , , 13 W. B., Cr., 50 I 


JUDGMBIVT — continued. 

2. CBIMINAL CASTiS.— continued. 

65, ^To enter up find- 

ings on every head of charge is not only not illegal, 
but the Jiiost convenient course. ANONy.MOUs 

[6 Mad., Ap., 47 

66, Beasons for decision— Cr/- 

xninal Appellate Court — Judgment in affirming con- 
viction. — Although as a general rule it is not incum- 
bent on an Appellate Court when confirming a deci- 
sion to set forth its reasons in full, yet in the circum- 
stances of a case anything peculiar should be noticed.' 
Beg. V. Moroba Braskarji . 8 Bom,, Cr., 101 

67, —Sessions Judges. 

— Sessions Judges should record their reasons for 
confirming, reversing, or modifying tho sentences 
or ordcra of tho Magistrates. Anonymous 

[5 Mad., Ap., 12 

68 , — — — Omission io 

give reasons— Criminal Procedure Code (Act V of 
1882J, M. 367-424.— A Sessions Judge, after hearing 
an appc.al, gave the following jirdgment: "It is 
urged that tho evidence is quite untrustworthy, and 
that the decision should be reversed. The depositions 
have been gone througli, aud commented on at con- 
siderable length. The Court finds no ground for in- 
terference. The appeal is dismissed.” JTeld that 
this was not a sufiicient compliance with es. 367 and 
424 of Act X of 1882, and that the case should 
be re-tried. Kamruddin Dai v, Sonatun Mandab 

P. L. B., 11 Calc., 449 

69 , Judgment not in proper L 

form — Porm and contents of judgment — Criminal 
appeal io Magistrate — Criminal Procedure Code, 
1882, ss. 367, 424. — A Magistrate, hearing an ap- 
peal from the Deputy Magistrate, gave the following 
judgment : “ I sec no reason to distrust the finding 

of the lower Court. The sentence passed, however, 
appears harsh. 1 reduce the term of imprisonment 
to fifteen clays. The fines and terms of imprison- 
ment iu default will stand.” Meld, following the 
decision in Eamrnddin Dai v, Soxtatnn Maxidal, 

I. L, R., 11 Calc., 449, that it was not a judgment 
within the meaning of ss. 367 and 424 of the Criminal 
Procedure Code. In the matter of the petition 
OF Bam Das Maghi . I. L. E., 13 Oale„ 110 

70. Criminal Proce- 

dxtre Code, 1882, ss. 367 and 424 — Jxidginextt, Con- 
tents of— Omission to give reasons. — A District 
Magistrate, in disposing of an appeal, recorded the 
following judgment: "The affray was a faction 
fight between members of the two parties into which 
the society of Dhuushi seems to be split up. There 
is no good ground for doubting tlie justice of the 
Magistrate’s finding that the two appellants took 
part in tho affray, and that tho "party to which they 
belonged were the aggressors. The appeal is dis- 
missed, and the conviction aud sentence ai'o con- 
firmed.” Meld that this w.as not a judgment in 
accordance with ss, 367 and 424 of the Code of Cri- 
miaal Procedure (Act X of 1882). In be SAttappa 
bin Shidbingappa . . I. L. E., 16 Bom., H 
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JURtSDICTION--oo)i(f,Hi(«</. 

1. QUESTION OP JUIIISDICTION-<jo«//«h«/. 

triul Iw tho Asaiatimk on obji’cHoti 

taken ou appeal, that iliu bialrict Judge ought to 
have consider'd the oUjtctioii.as involving a questbu 
of jurisdiction, thonnii raised iieforo him for the first 
time during tho hearing, and not tak<in in tlio memo- 
randum of appeal against the decree of the Assistant 
Judge. Moiil.vi, U.uiuAa v. Ja.m.n-.vi).v3 Javkk- 
J>A3 . . . 2 Bom., <12 ; 2ncl Ed., 40 

21, ^ — Ohjection raised 

for Jlrsi time on appeal. — A sued II in a Court 
which had no juriadict'on to entertain the- claim. 
Tho suit was heard and determined in favour of U 
by tho Jfuusif, whosO decree was aUirmed on appeal 
liy tho District Court. Ile/d that A hud a right in 
special appeal to take the objection that the Courts 
below had proceeded without jurisdiction. Buai 
T uiiniAKJi V. Toito VAr.AD ICcTim 

[2 Bom., 200 : 2ud Ed„ 192 

22, Ohjeclioa raised 

Oit special appeal, — Where an objection to the juris- 
diction of tho Court of first instance was taken for 
the first" time in special appeal, being based on an 
illegal withdrawal of tho suit by tho District Judge 
from the Sudder Ameeu to tho Assistant Judge’s file, 
it was held that tho Fiigh Court was not bound to 
entertain tho objection unless it was patent on tho 
face of tho record. B.truJi AuniiBAii v. Ujied- 
HUAI Hatuesinc? . . 8 Bom., A. C„ 245 

23, ;; Ohjection raised 

after remand 'on special appeal. — A plaint pre- 
sented to a Court not being tho Court of tho lowest 
grade competent to try it, was returned to tho 
plaintill. It was subsequently registered by iho 
s.imo Court in obedience to au order of tho 
l.)istrict Judge, and a decree was passed in 
])laintiil’s favour. On appeal the dofondant 
pleaded want of jurisdiction in the Court below. 
Tho plea was overruled, and the case remanded for 
rc-trial on its merits. The Court of first instance 
again passed a decree in favour of tho plaintiff, and 
tho dofondant again urged his pica of jurisdiction 
in appeal, but tho Judge declined to go into it a 
second time. Reid tlmt, the suit not having been 
iuatituted in the Court of the lowest grafie competent 
to try it, tho District Judge had no power to direct 
tho Court of fh'st instance to hoar tho "case, and 
although no special appeal was preferred against the 
decree of tho District Judge in which ho remanded 
the case for re-trial, it was still open to tho defen- 
dant in special appeal to raise the plea of jurisdiction. 
Ganeutbat Ranohodji !•. Bai Sobaj 

[7 Bom., A. C., 79 

24, = Ohjection raised 

on special appeal — Swng without authority , — ^A 
widow, without auy written authority, sued ou behalf 
of her son, W'ho was absent on military service 
beyond the jurisdiction of the Court ; the defendant 
did not object to her want of authority in the Court 
of first instance, but did so in the Courts of appeal 
and special appeal, Reid that the objection was a 
valid one. ' Shitbak "FithaIi v. BiTAaiETHiBAi 

[6 Bom., A. O,, 20 


JURISDICTIOIT — continued, 

1. QUESTION OV JUBISDICTION-contimed. 

26. - — Objection raised 

on special appeal— Presumption of Jurisdiction.— 
Reid by JIabTwBT, that whenever au objection is 
made to the want of jurisdiction for the first time in 
the High Court on special appeal, every presumption 
should bo made in favour of the jurisdiction of the 
Courts beluW', Booke c. Peabi Lae 

[4 B, L. E., Ap., 43 -, 11 "W; E, 034 

_20. ^ — Ohjection to ju- 

risdiction lateen at late stage of suit — Procedure. 

When an objection to the jurisdiction is first taken 
at a late stage of the suit, instead of being brought 
forward as it should bo at tho first stage of tho suit 
when the plaint is presented for admission, tho pro-, 
per course is, oven if tho jurisdiction bo doubtful, to 
proceed to determine tho suit. BAGKAit r, IiIoaES 

[1 Hyde, 284 

27. — — - Procedure on al- 

lowance of . — Whore tho objection of jurisdiction had 
been i-aiscd and allowed at an early stage of the case, 
tlie plaint should have been returned to be presented 
in tbo proper Court, Khoosjuap Cicayv v. Palmsu 

- [1 Agra, 280 

KnA.vDr MoBEsnvAE v. Snivji Goskoji 

[6 Bom,, A. C,, 212 

28. Objection talcen 

on appeal — Costs , — Where the plea of want of 
jurisdiction was taken in_ special appeal, each party 
was made to bear his own costs. NoBEEie Kisbsit 
SIooKBBJBB V. Sum Pebsead PateXoe 

[7 "W, E., 490 

29. Application for' 

execution of decree — Objection apparent in record. 
— Quaire — Whether, upon an application for execu- 
tion of a decree, an objection, apparent on the face 
of tho record, to the jurisdiction of tho Court which 
made the decree, can be entertained. jMoitan Ishwae 
c. Hake Eepa . . I. L. E., 4 Bom,, 638 

30. — — — Objection to order 

made without jurisdiction — Objection on appeal' 
from subsequent order.— A Court has no jurisdiction, 
reading s. 372 of tho Civil Procedure Code with 
3. 647, to bring in a party after decree and make 
him a judgment-debtor for the purposes of e.vecation. 
Cfocoal Chunder Q-ossamee v. Administrator 
Oeneral of Bengal, I. L, B., 5 Calc,, 726, and 
Attorney General v. Corporation of Birmingham, 

L. B., 15 Ch, R„ 423, referred to. Where a Court 
had so acted, by an order which might have been, 
but was not, made the subject of appeal under 
8. 588 of tha Code, — Reid that, as there was no juris- 
diction to make such an order, the p.arty aggrieved 
was competent to object thereto ou appeal from a sub- 
sequent order enforcing execution against him 
as a judgment-debtor. » Goodabb v. Messoobie 
Bank . . . . , I. H E., 10 A.E, 97 , 

31. Objection that 

certjjicate had not been obtained for suit — Suit 
under Relckan Agriculturists’ Belief Act. — Reid 
that an objection to a suit under the Dekkan Agricul- 
turists’ Belief Act, on the ground that a proper 
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DIGEST OF CASES, 


( 421.0 ) 


JURlSDICTION-(jo/,;,-n.kn/. 

1. QUESTION OP JUIlISl)ICTION-co»)0-««e</. 
tml l)y the A^sibl’iut Jinluo, — llehl, on objection 
token ou aijpcivl, tliut tlio Diatvkt .rvut^je oujjht to 
liavo coiublend tlio objietion.o'i involeiin; a iiucatiui 
of jurisdiolio'i, tlio.U'li r.iised biforo him for tha tir^t 
time during tlia lio.irlng, and iiQt taken in thu memo- 
randum of ivpjie.il u^fainst tha dLcree of the Asiiativnt 
.fudge. AIoxiL.vi, il.vsiDAa v. J.\M.a,\n.v3 dwi-.u- 
i>.t3 . . . a Bom,, 42; 2iid. Ed., 40 

21. ■ Ol/jeclion ritised 

/of Jirit time on aiipenl. — sued IS in a Court 
which had no jurisdict on to entertain tlic claim. 
The suit was he.ird and determined in faeouroti/ 
by the Aluuaif, whosO decree was allirmed on nppe.il 
by thu District Conit. Jfehl that d liad a right in 
spceul apiKnl to taka the objection that tha Courts 
below had procccilcd without jurisdictiou. Dhai 
T rttjrij.t!tji a. To.ni; v.vi..u> Kurrn 

[2 Bom., 200 ; 2ud Ed., 102 

22. Objection raised 

on special appeal. —Where uu objection to the juris* 
diction of thu Court of lirst instaiico was tukeu for 
the llrat time in spfcial appeal, being based on an 
illegal withdrawal of the suit by the District Judge 
from the Sudder Ameun to the Assist, cut Judge’s Ule, 
it e. as held that the High Court was not bound to 
entertain the objection unless it was pitent on the 
faco of the record. Dai’OJI AUKliiiAii v. Ujjed* 
aiiiM IlATUEsisa . . 8 Bom., A. C., 245 

23. * Objection raised 

a/ter remand 'on sjtccial appeal. — A plaint pre- 
sented to a Court not being tlio Court of the lowest 
grade competent to try it, was returned to the 
plaintiff. It was subsequently registered by the 
s.imc Court in obedience to an order of the 
District Judge, and a decree was passed iu 
plaintiff’s faiour. Ou appeal the dafendaut 
pleaded want of jurisdictiou iu the Court below. 
The plea was overruled, and the case roniauded for 
rc-trial on its merits. The Court (£ first iustaiice 
again passed a decree in favour of the plaiutiff, aud 
the defendant again urged his pica of jurisdiction 
in appeal, but the Judge declined to go iut» it a 
second time. J/eld that, the suit not having been 
instituted in the Court of the lowest grade competent 
to try it, the District Judge bad no power to direct 
the Court of first iiistanco to hear the 'case, and 
although no special appeal was preferred against the 
decree of the District Judge in which ho remanded 
the case for rc-trial, it was still open to the defen- 
dant iu special appeal to raise the plea of jurisdiction, 
Gakputea'V' Banohodji Bai Sueaj 

[7 Bom., A. C., 78 

24. Objection raised 

on special appeal — Suinp without authority. — A 
widow, without any uwitten authority, sued ou behalf 
of her son, who was absent on military service 
beyond thp jurisdiction of the Court ; the defendant 
did not object to her want of authority iu the Court 
of first instance, but did so in the Courts of appeal 
and special appeal. Sold that the objection was a 
valid one. Shitbam Vithae v. Bhagiethibai 

[6 Bom., A, C., 20 


JURISDICTIOiN ' — conti II lied. 

1. (JUESTION OB JUlilUmCTION-conlifiued. 

25. ' . _ . . — Objection raised 

on special appeal — i’lesumptiun of jurisdiction.— 
Held by SIaekuy, J., that whenever an objection is 
made to the irant of jurisdiction for tlie first time in 
the High Court ou special appial, every presumption 
should bo made in favour of the jurisdiction of the 
Courts beloW, Booke r. I’yaui Lae 

[4 B. L. B., Ap., 43 : U W: E., 034 

20. Objection to ju- 

risdiction taken at late staye of suit — frocedure, 
— When an objection to the jurisdicliun is first taken 
I at a iatc stage of thu suit, instead of being brought 
fonv.ird us it should bo at the first stage of the suit 
when the plaint is presented for nelmission, the pro- 
per course is, even if the juriseliction ho doubtful, to 
proceed to detenniue the suit. B.vokam r. Ifoat's 

[1 Hydo, 284 

27. - — - — — Procedure on al- 

lou'unce of , — Wlure the objection of jurisdiction had 
been ruis,.d and allowed at an early stage of the case, 
the plaint should have been nturnod to be presouted 
ill the proper Court. KiiooauAi- Ciidnt) r, Paemee 

[1 Agra, 280 

KUA>DC MOEEaUVAE v. SUIVJI GOEKOJI 

[6 Bom., A. C„ 212 

28. Objection taken 

on appeal — Costs. — Where the pica of want of 
jurisdictiou was taken in special appeal, each parly 
was made to bear bis own costs. Noeeek KiaitBH 
ilOOKEEJBB ». Sum Peesiiad Patt.ack 

[7 "W. E., 490 

29. Application for' 

execution of decree — Objection apparent in record. 
— Quare — Whether, upon au application for excep- 
tion of a decree, au objection, apparent ou the face 
of the record, to the jurisdictiou of tho Court which 
made the decree, can be entertaiued. AIoiian Ishwae 
r. Baku Buea . . I. B. R., 4 Bom., 638 

30. — — Objection toorder 

made without jurisdiction — Objection on appeal' 
from subsequent order,— A Court has no jurisdiction, 
reading s. 372 of the Civil Procedure Code with 
8. 047, to bring iu a party after decree and make 
him a. judgment-debtor for tho purposes of eiccution, 
Gacool Chunder Gossamee v. Administrator 
General of Bengal, I. L, B., S Calc., 726, aud 
Attorney General v. Corporation of Birmingham, 
L, B.., IS Ch. B., 423, referred to. Wlicre a Court 
had so acted, by an order which might have been, 
but w.as not, made the subject of appeal under 
8. 688 of the Code, — Held that, as there was no juris- 
diction to make such an order, the party aggrieved 
was competent to object thereto on appeal from a sub- 
sequent order enforcing esecution against him 
ns a judgment-debtor.' Goodaee v. aiESsooEiB 
Bank I. !„ E., 10 AIL, 97 

31. — Objection that 

certijioate had not been obtained for suit — Suit 
under Bekkan Agriculturists’ Belief Act. — Held 
that an objection to a suit nnda’tho Dekkan Agricul- 
turists’ Belief Act, on the ground that a proper 
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tUGEST OV CASES. 


( 3.248 ) 


jr[miSDlCTION-co«i!iH«dt/. 

1. QUEbTlON OF JUIIISDICTION-iCom/ihiu,/. 

Imd jorisdictiou to uiako, it was not open to the jmlj'- 
mcut'ilobtor’s pleadtr to ur^e tlua it was not a 
mouoy-dccrco. Itjiou.v Gouiku GosSami i\ Coma 
SosBUitEE Dossia . . .24 "W. R., 303 

BO. ^ Owiiwiort to raiae 

otijeciion to excinclion of dectne . — Ctrtaiii propertv 
ha\iuij been sold in execution of a iKcrcu by u Court 
to which the decree had Ijccu transferred, a suit was 
biought to bet aside the s.vlo mi the ground that the 
Court fxom uhich the transfer had bcuti iiiado had no i 
jiurisdictioii to grant, ns it did, a ceitilicatc of non- i 
wtisfactiou. It appeared that on execution heiiip j 
applieel for in the Court to which tho decree liud | 
been transferred, no objection to the jurisdiction Imd 1 
been raised. Held that the objection, assuming it to 
be \ alid, was taken ti o late and the' sale could not be- 
set aside'. MoDtiti .Monxitt Guosi; Haaha r. IIouoda 
SoifCAiil P.t5U . . . 8C.I,. H., 201 

57.- Oviistion to rohe i 

plea till Itile da^c of casi!~Ili<ihl to raise, on , 
special appeal, — A Munsif having returned » plaint ' 
under Act XXIII of ISdl, s. 8, aiiel dismissed the suit 
as being in value beyond his jurisdiction, the plaiutift' 
appealed to the District J uelgc, wlm, on the 1-ltIi J utio 
1872, pruiiounceel the ekeision wrong, and orelcrcd the 
.Muusif to try the suit. Tho suit wus accordingly 
tried auel dismissed, but on appeal it was decreed,' by 
tho Suboreliuatc J udge'. Subsetiueutly a special ap- 
peal was prefcrreil in w hich objection was raised on the 
score of jurisdiction. ■ Held that the objection could 
not bo taken at this stage, as the defendant had nrt 
chosen to appeal agaiust the District Judge’s order 
of 14th Juno 1872. Koilasu CaxnJDEU Gnost r. 
Ashbcb ..ill . . . .22 "W. R,, 101 

Kaj Rakaik V. Kowbuak Mtii.1, 22 "W. R., 120 

68, A suit for rent 

having been brought in the Beerbboom Collectomtcaud 
decreed, the case was referred in execution to the 
Collector of Burdwan, within wheso jurisdiction the 
.property lay. Tho tenure was soUV by the Deputy 
Collector of the latter district aud purchased by the 
decree-holder. Appeals were made to tho Collector 
and the Commissioner by the judgment-debtor, aud 
were rejected by both officers. The judgment-debtor 
then brought a suit for possession in tho Civil Court, 
and obtained a decree reversing tho sale on the ground 
that tho decree for rent had been made by a Collector 
who had not jurisdiction. Held that, after all that 
had passed, it was too late to raise the question of 
. jurisdiction. . OonA Soohdubee Dosseb v. Bipih 
Behabee Eoe . . . . 13 W. R., 282 

69, Civil Procedure 

Coi‘e,'lSS2, s. 20 . — In 1876, K sued M ou a bond, 
dated 25tb December 1^6J, for R5,000, by which cer- 
tain laud in tho district of South Tanjore was hypo- 
thecated as security for the debt, and obtained a 
decree on the 6th of April 1876 for the sale of the 
lauds,- which he purchased on the 17th August 1876 
for S16,000. K then discovered that part of the land 
hypothecated, situated within tho. jurisdiction of' the 
subordinate Court at Kumhakonam, had been acquired 
by a railway' company under the Laud Acquisition 


JGRISDICTIOlSr ~con(inued. 

1. QUESTION OF JURl6DlCTIO^'■~concll,ded. 

Act in lS7-t, and that tho compensation, li-lO’O 
{claimed by Jf's mother, who sold tho land to tho 
company), was lodged in tho treasury of Kumba- 
konam m tho name of .U’s mothn-. K h wing applied 
to the subordinate Court for an order for payment 
out of this sum, ‘the Court, by order dated 28th 
February ISSO, directed that the question of title to 
thu money should be decided by suit. K then sued 
Jf as the sole heir of his deceased mother iu tho Dis- 
trict Muusif’s Court of Tintvadi (where M resided) 
for a ilcclaratiorr of right to aud to recover the said 
auui of li-lCO. On the 16th April 1880, .li assigned 
his interest itr tho uruuoy sued for to r, who was made 
deferidarrt lit the suit on his own application, and 
pleaded tkrt the Court had no jurisdiction, as both 
thu nroucyatrd tho laud which it represented wae, 
aud he ( P) resided, without tho llunsif’s Court’s 
jurisdietimr. Held that tho suit was for money, and 
that not having applied to stay proceedings under 
a. 20 of the Crvfl i’roccduro Code, must bo held to 
have acquiesced in the jurisdiction of tho Court. 
Ve.N'K.VTA VIBABAOAVA AVVABOAB C. KBISaNASAJII 

AVXASO.VB . . . I. L. E., 6 Mad., 344 

60, Subsequent plea 

of, by same party in another case . — The fact of a 
elefendant not subject (o tho jnrisdiction of a Court 
having waived his privilege iu previous suits brought 
against him docs not give tho Court jurisdretiou to 
entettuiu a suit against him ir\ which ho pleads that 
lie is not subject to such jurisdiction. Bbeb 
CJIUKDEE MAyilCKYA f. BAJ COOIIAB NOBODEBP 
CutJBDEU Deb Bubhoko 

[L L. E„ 9 Calc,, 636 : 12 C, L. R., 485 

01. Waiver of want 

of jurisdiction — Civil Procedure Cede, s. 25, Order 
made under, wUbont notice to the parly not apply- 
iny — Transfer of civil case.—rX suit for land was 
filed in 1883 in the subor-dinate Court of Cochin- In 
188-1, the Governmeut, by a notification under Act III 
of 1874, transferred the district where the land was 
situated from tho jurisdiction of that Court to that of 
the subordinate Court of Calicut, whereupon the 
plaintiff applied to the District Court to ti-ansfer the 
case to the ffie of the first-menrioned Court under s. 25 
of tho Code of Civil Procedure. Tho District Judge ■ 
gi-antcd the application without notice to the defen- 
dants. The defendants went to trial, and also pre- 
ferred an appeal agaiust the decree, which was passed 
in favour of the plaintiff, without objection to the 
jurisdiction of the Court. In e.xecution of the above , 
decree (which was affirmed on appeal), the plaintiff 
was obstructed. He therefore filed the present suit 
agaiust the obstructors under the provisions of s. 331 
of the Code of Civil Procedure, aud they pleaded that 
tho decree sought to bo executed had been passed 
without jurisdiction. Held (1) that the want of 
notice to the defendants of the application made 
under a, 25 of the Code of Civil Procedure was im- 
material ; (2) that the defect, if any, of the jurisdic- 
tion of the Court passing the decree had been waived 
by the defendants, and that the present defendants 
were precluded • from availing themselves of it. 
Sakkomani r. Ikoban. . I. L. E., 13 Mad., 211 
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DIGEST OE CASES. • 


( 4252 ) 


JURISDICTIOTr-coa/i-dfa’.?. 

2. CAUSE.S OP JUKLSDICTION— foix'uiiwrf. 
VuiahuHV coiUDVuuity ami the Jruhavaj Tikaifc o£ Shri 
K.itlijlat Natlidiviir.in tho tonitorks of the ]\[aharanu 
of Oodeyporo. In 1870, lie was doporttd from tho 
torritoru'sof Uis Highness, iiiid his son, tho dffeiid.iut, 
had over aiuce boon iu charge of tlio bhriiie. The plnin- 
tilf alK'god tlwt at tho time of his deiiortaliou he had 
money and valuahlea at Katlulwar wliieh ho had cu- 
truated to hia ton, the defendant, for safe custody. 
He now aued to recover this jiroperty from thd defen- 
dant. Tho defendant pleaded that tho Higli Court of 
Bombay laid no jurisdiction to try the suit. It ap- 
peared that tho defomlaiit’s permanent risiduico \v.is 
at Nathdwar, from ivhieli ho was absenlonly when on 
pilgrimage or on lour. He had in Bombay an ist.ab- 
ii.sbmeut called a pedi in which a biiaiidari or 
treasurer, a mmiim, and nn-htaa and servants were 
regularly employed. Into this pedi offerings made to 
the shrine ot bhri Kathjl by noiotces were paiel, ns 
aliO offerings to another shrino .at Iv’uthdwar of which 
the defendant claimed to be the oviner, and to a very 
small eevtcnt offerings, to the defendant personally us 
tho owner of such shrines. The defendant had .similar 
establkhmcuta in other jdncia in the Bombay Presi- 
dency. The offerings collected iu them were trans- 
mitted to tho Bombay peiii and dealt with there. 
Tho moneys from the Bombay pedi were transmitted 
to Katlulwur sometiraea by means of hnndls drawn at 
I Kathdwar on tho Bombay pedi and honoured by that 
pedi, and sometimes by article a being piu-chascd for tho 
defendant's use by tho sonants of the pedi in Bombay 
and sent to JvatUilwar. In ilay 1888, tho defendant 
agreed to purchase a honso iu Bombay for Ul,18,500. 
Earuest-monoy (UlO.OOO) was paid out of moneys iu 
the Bombay pedi, aucLthc employes of tho pedi after 
the purchase lived iu the house. Interest was paidou 
tlio unpaid purckise-money. In ISSO, when tho 
defendant visited Bombay, be lived iu this bouse, but 
he sold it in the same year shortly before ho returned 
to Kathdwar. The defendant had never been in 
Bombay until 1880. In that year, iu accordauco 
with tho practice, he obtained from tho British Resi- 
dent at ileywar a permit to travel with an armed 
following to tho places mentioned iu the permit, one 
of which was Bombay, The journey was supposed to 
last for six months. Tho defendant left Nathdwar in 
February 1889, and after various stoppages reached 
Bombay ou the 2nd April, and took up his quarters .at 
the house above mentioned. Tho reason assigned for 
his coming to Bombay was that his devotees bad asked 
him to come.’ When iu Bombay, his followers visited 
■him, and ho visited them houses ou iuvitatiou. Ou 
these occasions he received offerings which iu tho aggre- 
gate amouuted to about h75,000. These offerings 
were personal, and were not paid into the pedi. This 
suit was filed ou tho 3rd May 1SS9, while the defen- 
dant was in Bombay. Early iu August he left Bombay 
and retimed to Nathdwar. Tho plaintiff coutonded 
that the Court had jurisdiction under cl. 13 of the 
Letters Patent, 1865. Held that at the date of the 
institution of the suit the deteudant was neither 
dw oiling, nor carrying on busbiess, nor pcisonally 
working for gain, in Bombay, and that the Court had 
no jurisdiction, GosvAJii Shbi 108 v. Gotaedhan- 
tAiiji . , . 1. L. E., 14 Bom., 541' 


-continued. 

2, CAUSE.S OP .TURLSDICTION— coa/i'micfl. 

71- — — Residence for 

lem}>orary purpose— Jlcccipt of presents by hiyh 
priest of Icinple—OJJke for receiving presents— 
purchase of house— Letters Patent, high Court, 
cl- 13. — Thu word “dwell” must bo eomitmed with 
reference to tho particular object of tho enactment in 
whicli it occurs. Residence in Bombjiy merely for a 
temporary purpose is not to, “dwell” there so as to 
give jurisdiction to tho High Court under cl. 12 of 
the Lettcra Pateut, 1SG5. Jleld that the mere fact 
that tho defendant had purchased the house which 
he occupied diudiig a temporary visit to Bombay 
afforded no inference of iin-iiite'iition to dwell there. 
A defeml.int who w;is the acharya or high priest of 
tho Vaishnav community and the Mahanij Tikait of 
Shri 'Nathji at Rathdwara had a pedi, or place of 
business, in Bombay wbero devotees paid iu any 
presents they intended to offer him. Held that this 
dul not amount to “currying on business” so as to 
give the High Court jurisdiction under cl. 12 of the 
Letters Patent, 1SG5. The defendant, when in Bom- 
bay, lias invited by his devotees and pupils to their 
liouses, where ho was tregted as an incarnation of the 
deity with certain fonus and ceremonies, and received 
presents, and gave his blessing. Held that this did 
not amount to “ pcrson.ally working for gain” witliin 
the meaning of cl. 12 of the Letters Patent, I86S. 
GoswAJti Shbi 108 Snnr GiBDUABrji ». GorAji- 
DiiAJfiAiJi GiBPnABiJi I, I/, E., 18 Bom., 290 

Held, on appeal to the Privy Council, that He 
expression “carry on business” in cl. 12 of the 
Letters Patent, 1805, is intended to relate to busi- 
ness iu which a man may contract debts, and ought 
to bo liable to be sued by persons having business 
transactions with him. Tho defendant, who was an 
acharya of the Vaishnav community and was head 
of their institution at Jlathdwara in Udepur, where 
ho usually resided, was, when this suit was brought, 
in Bombay for a time. He had in the latter place a 
treasurer and other servants employed in an establish- 
ment for tho collection and entry of gifts made by' 
devotees; and there also donations, made iu like 
establishments elsewhere, were received for transmis- 
sion to Nathdwara. The defendant also, while in 
Bombay, accepted offerings on ceremonial visits made 
or received by him personally, but no bargain for 
tho amount was made beforehand..- Held by the 
Privy Council that in the above transactions there 
was no “ carrying on business ” within cl. 12 of the 
Letters Patent, 1865. QbswAJii Shbi 103 Shbi 
Qiedhaeiji V . Govaedhakbaiji Giedhaeiji 

ri. L. E„ 18 Bbm„ 294 
L. E., 21 1. A., 13 

72, ^ Suit for rent of 

land in O-walior, defendant being resident in 
British India — Place where defendant resides — 
Civil Procedure Code (1882), s. 17. — Held that a 
suit by a lessor against his lessee to recover rent 
which had accrued due in respect of agricultunil land 
situated in Gwalior, tlio plaintiff being a subject of 
the Gwalior State, but the defendant a British sub- 
ject resident iq the district of Jhansi, was properly 
brought in a Civil Court in the district of Jhausi. 
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1)IGEST OF CASES. 
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JUEISDICTION— 

2, CAUSES OF JUlUSDICTION-cowfniKecf. 

each particular cause of action. Rumdie v, Secbe- 
TAIIY OE State .... 1 Hyde, 37 

80. — — — Suit against 

Ooveniment — Civil Procedure Code, 1850, s. 3 . — 
Letters Patent, cl. 12. — Semhle — Tlio jurisdiction to 
entertain suits against tlic Govoniincnt under s. 6 of 
Act VIII of 1859 exists only where the cjuisc of 
action arose. Under cl. 12 of the Letters Patent 
(1862) constituting the High Court of ^Madras, the 
Government must be considered as carrying on busi- 
ness at the place where its members ex&ciso all the 
functions of Government. The words “carry on 
business” in that clause imply a personal and 
regular attendance to .. business within the local 
limits. A suit will not lie in the High Coui-t against 
the Collector of Madras residing and (Carrying on 
business at Sydapet in respect of matters arising in 
Chinglcput, though his Deputy Collector carried 
on business within the local limits, and the orders 
and proceedings in reference to the matters in ques- 
tion were in his name of office as Collector of Madras. , 
Subbaeata Mudabi V. Goteenmeut 1 Mad., 286 ' 

81. Letters Patent, 

el. 12 — Secretary of State for India in Council. 
-^The words “ cause of action ” in cl. 12 of the Letters 
Patent, 1885, mean all those things necessary to give 
a right of action ; and in a suit for breach of contract, 
where leave has not been obtained to sue under that 
section, it must bo established that the contract as 
well as the breach have taken place within the local 
limits of the Court. The work carried on by the 
Government of India in governing the country, in s.alt, ' 
opium, etc., although carried on by Government 
officers in charge of the several departments of j 
Government, is not, properly speaking, business 
carried on by Government, but work carried on 
for the benefit of the Indian Exchequer. The words 
of cl. 12 “ carry on business or personally ■work for 
gain” are, however-, inapplicable to the Secretary of 
State for India in Council. Dota Haeaie Tewaby 
V. Seobetaby oe State yob Ikbia 

[L L. R., 14 Calc., 256 

82. Civil Procedure 

Code, 1877, s. 17 — ^Residing — Onus probandi . — 
Where the cause of action arises in the jurisdiction 
of a Court other than that in which, the suit is 
brought, the plaintiff must, under the provisions 
of 6. 17 of Act X of 1877, show that the defendant at 
the time, of the commencement of the suit actually 
and voluntarily resided or carried on business, or 
personally worked for gain, within the jurisdiction of 
the Court in which the suit was brought. Modhu' 
S'oban Chowdhby V. CooHBANE . 6 C. L. R., 417 

83. Letters Patent, 

cl. 12 — Temporary stay and office in Calcutta . — 

A, who had no regular office, but came once or twice 
a week from the mofussU to a 'friend’s house in 
Calcutta, and saw people there on business, contracted 
with P in Calcutta for the hire of certain cargo-boats. 
IVhile being towed by a steamer, which A had 
chartered according to agreement, the boats, when 
beyond the jurisdiction of the Court, sustained great 
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damage by reason of gross uegligeuce on the part of 
C, whom A had placed m charge. Held (1) that the 
cause of action did not arise in Calcutta ; (2) that A 
“ carried on business ” in Calcutta within the meaning 
of cl. 12 of the Charter. Geeesh Chbbdee Bak- 
bebjee V. CoLBiBS . . . .2 Hyde, 79 

84, Letters Patent, 

cl. 12 — Temporary residence. — JLT, residing at 
Meerut, sued P in respect of a cause of action which 
did not arise in Calcutta, It appeared that P usually 
resided at Mussoorie from March to October, but 
attended races at Meerut, Calcutta, and elsewhere, at 
which races he ran horses, but not for gain. P had 
no pursuit or occupation other than that afforded by 
his horses. He had come to Calcutta to attend a race 
meeting, and had been living in Calcutta for some days 
previous to and on the day the plaint was filed. The 
Court decided that he was amenable to its jurisdiction. 
Held that such racing tmnsactious do not constitute a 
‘•carrying on business” or “ personally working for 
g.aiu” within the meaning of cl. 12 of the High 
Court Charter. Mobbis v. Batjaigaexeb 
I [Bourke, O. C., 127 : Cor., 152 

Mayhew V. Tubbooh . . . 4 H. W., 25 

85, Letters Patent, 

cl. 12. — A trader in the njofussil habitually sent grain 
to Madras for sale by a general agent for the sale 
of goods sent to him by different persons. On some 
cccasious the trader himself accompanied the loaded • 
b.indies. Since his death the first defendant, his 
widow, carried on his business. The grain so sent for 
sale was never stored, but remained in the bandies 
until sold by the agent, who acted himself as broker, 
the purchasers paying his brokerage commission, and 
the consignors of the grain paying nothing. Held 
that the ffist defendant did not “ carry ,^oa business ” 
within the jurisdiction of the High Court of Madras 
within the meaning of ck 12 of the Letters Patent. 
ChIBBAHAB V. TUBUBABBATAinLAB . 3 Mad., 146 

86. - — - — Letters Patent, 

cl, 12. — The defendant resided and carried on business 
in London, and employed C F ^ Co. as.their com- 
mission agent in Bombay. The plaintiffs 'at Bombay 
executed a power-of -attorney in favour of the defen- 
dants to enable him to sue in England for certain 
money due to the.plaintiffs, and handed thepower-of- 
attorney to C F ^ Co., who undertook to forward it- 
to the defendants in London, and that the defendants 
should endeavour to recover the money so due to the 
plaintiffs. The defendants recovered the money in 
England for the plaintiffs, but did not transmit it to 
the plaintiffs in Bombay. In a suit brought by the 
plaintiffs to recover the money so received by the 
defendants, it was held that the cause of action had 
not arisen wholly in Bombay, and that the High Court, , 
under cl. 12 of its Letters Patent, had no jurisdiction 
to entertain the claim, the leave of the Court to file 
the suit not having been obtained. IVhere an English 
firm, upon the usual terms, employs a Bombay firm 
to act as the English firm’s commission agents in 
Bombay, such English firm does not thereby render 
itself liable to be sued in the High Court of Bombay, 
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<’Ai>>r.s or jnaMju:nuN--<-r.;,,'iK«/i. 
l.lsii {’niirt at I’l r.iiifia tty, juhS ilitii fiH ttu’ viUl 
lit in .i Oi^triil I’liutl ii! iSrltuU Indu. Tht' 
lUts n^ ttv- fn,'sr-!> «-xt M-itrtt isri’>, 

Jial (Lit I i 5}.' slut ill il.ilin, t*th 

I'll'!!! int ill ti.i- -.(u.ati'rtliiii-. !U!i,iIy, cu rysh July 

lU !i i.iUtit iyil ti,!i ilii'Urisl ail iiifolvftit tti 
lifitv, r. ijiiiSii' li.nl luti ii{.{ntiik<l to 
i !,ir.vV if -iiii! ii.i-iir hij i>:i intly* 'n**' gmuuil 
t'f jt.r-.s'Ui 5li.!i siliiil ill (ly j'Utuli'f uai ilOv’ii* 
I’.-.ji’, itAMajriiiir; t iia I.iiuiujj uitliiu tin' jiiriiilif tio:i 
of {Lt lh3Sfi,.t f'oat!, til.' Mill l.ujiimi li'iii,; 

'..liiu'i il i>y I 113 11 ,-.! (lu ! aiul liijit, till' coiijtii ( 
till' if a Hiiulis f.iuiUy, tlu- j.ri iumjAloa 

v. IS llut til.' i uihu.M u.i* iMrf'tii! oii uith Shu cni.f<.iil 

of ih-.' ill ti ,- 5 > till! .-.s fir I, in i. Ill tit. i/ffi’ 

tl.-il the liotriil Coiitl li.ul t,i> juiiulsiSiuli to ititir-, 
t.iiil till' s'.tit. liustiusrli a.5 (il fii.ibut aSiii lil« nw.siu 
Kill, ii.t ii t4<t, Ki'i u.i' 1 .irtialli liiiii'.il jr:"f to 
(hr iv',.;u.i l.ritl.i !,t of thl' hlijisii}), lllill St t’ufC 
nat ; itiiitiKi- t! liia i siul.t, the fU'Utiij ti-!i 
• . !!t> ill.. tl fi r if'iihl !,<.l ariji'. ISilt < t* ii if the I.nr!» 
h.iil lull i-thirtihu, Hill! the thfitiitvif Lad hti.’t 
liitithil to c!.ii!!i all SutirnV iii the i.iitiufjt i.:i the 
p'u.ut.il tl^aS ii Was larriiJ ell hy i tie uho ua* the 
UJiiiihirof hi.* faiuiiy at thi'tiliu',i!rf«»ii-iut 
Mtiuhi i.i.t he "c.irrjiiu "ii htitiiiws" uithiu the 
UiKitiitijj; uf A. 17 of the Cede of Civ il I’rreniutv’. To 
i dii^ » 5 riiieii’al niihiu the o^Hialioit of n, 17» the 
lirjoJi (i<tiii„' .>■* the a.;iiil iiithiii the juriiilietlou 
'lid lilt! he uii ii^tiiit i:i tlio tlrict .liul comet »iu»e 
of till' tinii. .i'f( )i/e~'ll.At aiueliibiriif joint fiiuiily 
ivh." aitiuUy (oiisiiits to ii traile hviiii; e.irriial oit 
M'ithii) the iurisilielimi oti liiahilailf, erhy hUcciuiuel 
jiiita IiiiiisJf ill the jeiiitioii of ti joint ir.idir, eamia 
oa iiiisitUis witliiii, tlioiiitli ho iiiivy live oiitaiile. 
the juriiilietioa. Whithir «. 17 of the CchIc of Ciiil 
I’rocidiire rhoishl he coiistniiil so ii.i to eielude from 
its oivratioii iiosi-resiileut foniitiieri-, tviu though 
they eairy oa hiuiiiiii in llritiah Imlhi throu'isli 
ii^iiits; ai'.il, if aiseh eoiistnieliou he ii)iiJuus.sihle, 
vvinthir the a,iij Mitiosi of the luiluii Lcjjisl.ilure 
shoithi In' held liith ri firniee to siicli f< riigiurii to he 
ultra cirfs, — Quicre. JIvrucOitSA C'liirrri c. .VK>'A- 
ii.VLAi Citrxrt . . 1. 1., K., 23 Mad., 468 

93. Poraonally working for 
gulu — liiiif (a rt'cocer valu^ of tii.iicr, — A suit to 
ricovir tho mine of Umbtr alligiJ to have bicu 
forcibly carried off liy tlio defciubiuta from ii ghat iu 
tiic district of 'lirhoot laiviug been brouglit iu the 
Court of the fSiihorilimite Judge of the 2-H’crguniiahii, 
that Court iiiis lield to have jurisdictiou iu the 
case, oil its being shouu that one of the defendants, 
at the couiinencemeut of tlio suit, personally uorked 
for gain within the liniits of the 21-rergnun'Ahs. 
MOIEU UOSSEE f. BEETA lIUBOEilO' SUtOU 

[11 -W, K., 64 

94. — ' — - Cause of nc<»o» 

— Ch il Procedure Code, 1S50, s. 5 — Jtirisdicltan — 
tsuit for breach ofconlract . — When a pereoii residing 
at Benares made au agreement at .illlahabad with a 
barrister to conduct his case for him, which was then 
pending in the Court of.thc Judge of Benares, and it 
was alleged that uu advance of fees had been paid oa 
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2. CATSKri OF JUnibBItmuX-eea/inK-J. 

tho spicilh: fouditk,;! tiat such advance was to be 
fi.tuiiud i;i the eiiJit of the iuirijUr not apjira.ring' 
• n ! (h.iJf of tlu' p.vrty iiign.rin.; him, <.f of liis doisig 
iiii !ir,i*g for hill), of the CAie biing dceidid in luj 
aU.iu'i', at.d it was fnrtJur alhgid tint the barristir 
did i.ot ;i|ij-ar at thc hi-iiin,' of tlic cue, and that it 
«.'!» du'idtd in hit abiuiee. and that the a'jmnee of 
fi.u h-wt 11 t iitiu ritiiniid- J/r'il, In a suit lor the 
ritiiiiry of till, inout y .vdv.iiin diis nfi.nr.iid, that the 
caujc of act.'i;.'! aroie.at I'wiarn. if theaihgid (oii' 
dii.Vft iiA.« not roiupliid uith, and tho fiis tluxeby 
!-ic line ritumabJe to the cliild, it would ham hun 
the duly of til" F.i.’ri.dir to have ionglit out Ws 
iriditor .it I'en.ifia .-iiul to have paid him tin re, or 
hue riiiiittnl the money to iiin). At-oii/e— That a 
iiiiuitHrof tho h'.arof the High Court riiidiiig out of 
the st.ition in which the High Cmlit is loc.ilid, but 
who l,i)M* himieJf nut m n.idy to practise in the 
High Court, am! »ho gOvs to the High Court wlita- 
I >ir he il iiigagid to aj'jnar there, is ouu who “ per- 
il n.iliy iiorhi for gain" inside of the liniiLi of the 
sUtion ill which the Jli_'ii Court is hcatid within the 
nii.iniiig of s, Act VIII of ISath I!.tl XaIIAIA' 
U.\s3 c. Xtwro.v .... ON. "W.jdS 


(A) C-lCsE Of .VCTIO.V. 

05. aouoral cases as to arising 

ot'eaUsO of action— Ci 111 iVsei-Jiire Code, JSSV, 
s. li—.ld .X.VIJI of ISdl, s. d.— A Civil Court lia-s 
jurisdiction tii ditirmine a suit where tho defciiJauts 
dwili, or tlic cause of action iirisis within t!ie juris- 
iliclioii. The two (juulitic.itioiis lUi’d not exist to- 
githir. -Irt XXIJI of ISCl, s. 3. rujuircs the 
ahsiiiee of Loth to justify the dismissal of the suit 
for want of jiirisdicthm. AIouiiis r. AiiiAKcnt; 
j.irrciiMAXA Bow ... 6 Mad., 43 

-Vaoyr.vtocs Case . . .6 Mad., Ap., 4 

03. ^ Letters Patent, 

cl, J3— Cause of action partly arisiay — Leace of 
Coar/.— Under cl. 12 of the Charter of tho Fligh 
Court, 1805, when the cause of action arises 
only partly within the local limits, the have of the 
Court must be oht.amctl before the institution of thc- 
suitr AnnooL Hahed c. PitojiOTuo'A'rn Bose 

[1 Ind. Jur., N. S., 218 

07. — — ,Suit for sum made 

up of Hems as to tehxch cause of action arose 
in dljferenl jiliicei— “ M'hole cause ofaction.” — An 
axipdicutiou was refused for leave to commouco a suit 
iu tho original side of tho High Court, to recover a 
sum which was mailo upi of various items, with re- 
spect to some of which the cause of action arose in 
Aladras, hut as to tho great bulk of tho claim, tho 
cause of action arose elsewhere. Upon appeal tho 
decision was sustained. Per BliTEESloif. X— Tho 
High Court, especially when exercising its ordinary 
original jurisdictiou, is. bound to adopt the inter- 
pretation of tho words “ cause of action” and “part 
of the cause of action ’’ laid down with general, if 
not complete, uniformity under tho English County- 
Court Act. The cause of action -means the whole 
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JUrtlSDICTION “ ooii/ I’itUi’iK 
a, CAL'Si:S OK JUiU.'DlC'llUN-fwi/.Kai-,/. 

cr.ajuut'Ju > \ut!i ,l'rt i..ii ! A in,; i<' aiUaiu'c 
till' r..juu.ii i.it tlu‘ lon-li’Ji.u tliat tlto «iim 

aiUft’-.cul si,‘jvtld li- n sniii.him •.tUiiiii ft Ci r:\iu iUtc 
’i^ish No jiiu'i' V..H lliinl Ar Ti 

'U.t; Uft.-.i, V 0^4 .iih-jiH'iil jurSly at ^iromj.'ri* afol 
}ortIy ill C.i’fiil!,). // ;iOi f ‘V-uJit lit lo is'jii!.' nt 
. l:i ,ft anil i'y f«? rnim r.v uf tlu' 

J .ilftiii’c (jf !!ic tiau .uh.ui' '’1, ht‘ ti»:!i* ill 
{'<)!4i{, ii..‘ hi !(! tl'.ftt 111' hftil 11(1 juri3i!ii;tifi:i, 

iivriiU'.tich m the cft’i.i-' it' fti,5i'U ftn -.<• in Cftimtt.i. 
Z/f /./ i.'.i .ijijH U Out, Wit!' V (. o, A(v Vin of Ibo'J, 
tile Conil 1 i.kI jnxii'Hi lieu to try the viiit. 

!'tr M.viisi.v, J. — ,\n ftetiun nuy ! hrotuh*. litln r 
In ‘till' fr.nilU of tin; 1 !.tf \«l.i r*- til-' col.tr-.u't oai 
tiu io or in ihftt MhiJi' tin- jurfornu'lt'v visa to liaVo 
tikin ijUio, <,ii;,fi-r“- Will tin r thij ruio muuI-J 
iipiily if Sotii pirli. « mn-, at tin- timo tin- i<;,trntl 
n i-i n: I'ii.-, in .a duiru t uinro luitlnr of them hail 
any (IntHiiw . r of !.vs-.im >t. f’ei* ttiiiCK, J , — 
U'hus ti(5 jiiaci' for tin' i irfotiiuiiet' of a loutfuct i» 
t'ta -4.’ tti-ul iiy iho a , I till nt t (r ia,ii*iil i*y tho 
III Cii.itii » of t!,i> lase, ihl- i I n'o '<!u n* it i» intii.ilid 
i-y tlu- lailiii itstU contract daiulil h«; fultiHid 
to aiit'jily ill.- fcriuii. tuit'i'iiiijiin'-v (iuiij.vttt 
(. .Sit,KuUV£, U.fM.ujr.it 

(13 B. L. II., -1(31 : il2 W. R., 70 

102. ' J'lrio-unt I') 

I'.j/i/'i.'C ii'nich,— Wluro ii LahiitCi.- n.-i* struck, 

Iltlilnti w,;rti Unlit to fijay the (.fttaiici' «;v» drawn 
out ut C;uviil<.rc, ~ //cM tile C'ft'vuiori. Court h.id 
jurisdiction to lutirtaiii n mil on tlut iiitrumi-iit, 
null iti juriniii tion w.u luilr.ifutid liy llio factof tho 
traii.-actiii:i. in ri..jn.ct of which llic a,;rnuuut n.u 
irivoii, liftciiii* Lijiiiciud ilivwhirc. H.vtJt It.u c. 

Uau lU’X . . . -1 Agrtt, llG 

103. Vince (■/ 

tisciiliiA i^<'oi/iV<f.~i> .(• C-i., oarryiiig on huaiitoai : 
at C, shiiijiid ituKlt to luHiiiuii for ti.do on uccouiit of 
i’ D, ftud luicftuctd ir.oiuy to 1‘ D nciiinst the 
shipuitiitii. V U iirouiiatd to juy the dillirvilco if | 
the ftuiount iiftli/<.d lie the whs in Lciuioii fell oliort j 
of li .(• (V.’s adtalice, coiti, iiud l• 0 !nu^^^i:(J:l. Xo I 
place of jiajaiiuil was apicillul. Held, in a suit 
to rccovtr money due on iicci'iiut of ouch short falls, 
that tho whole cause of action urose at C, where IJ 
ij" Co. catTiid on busiuiss, where tho iiromiso was 
wade, and win re the motley must ho taken to have 
botn payable. DAitiiatm' A Co. r. I’uitsuorAM 
Devhji . . . . I, L. B., 4 Mad., 373 

lOdL — Jlesidence Ay 

ageitli — Joinder oj causes of action. — The right to 
join in one suit to causes of action apiiiist a defen- 
dant caiiuot bo exixeistd, unless tho Court to which 
tho plaint is prcsoiited has jurisdiction over both 
causes (f action. Tho dofemlants, who resided mid . 
carried oil business at Bombay, acted as the agents of 
tho phiiutilf for the sale, purchase, and despatch 
of goods to Tellicherry, wliiro the plaintiff resided. 
Tho plaintiff sued the defendants for money due 
on ftccouiit of the transactions in 'i'cllicherry. Held 
that np cause of action arose in TcIIielurry, Kiuaul 
JlVUAJtr SuETTU c. PliECSHOTAil .1 DTANI 

[I. Ij. E., 7 Mad., 171 


I JUBISDICT'ION-C., ii/iimri/. 

I U. C.Vi/'.'ihkS OK JUlilriDICTIOX-coiifiiiuri/, 

i JOG, — ~ — — I rarue~.ict X 

’ o/" HaO, s.'Jl — .^ut7 iy ;,'jiai,i(/iir against tnuna^jer 
; of tu'o rifn/cr, — 'llio lUfi n.Litit. was aplviiuted a 
I •nijieriuttiiih 111 of two i stales, one called Cbiiimaii, 
j Miflini tile silbiiivisliju of l)i Uiioud liariour, ami 
I tin- otinr .llijore, ukhiti tlic stib.ilvislon of .ilijsire. 

, liy his katiulut li-.- ftgri.d to maki'gtxid any ntn nch-' 
I imnts Ills itnpliwir, the e ituimUr, might iiiako in lit* 

I acumiits. yoiiio retn ncliuuiiia Were madi-, and to 
I ncoe.r the l,a!aiici> which appiared due the* ramiti- 
I dar 111, light thi-i suit. Held that, as tiie defendant 
I had agried by hi* kabulUt to make the jirincipal 
! kiitcherry liii place of imsim.io and a., loth the 
1 pliintiiY and (bfiiulaut agrud tlut the cause of 
j action arii.e in the priiicljal kutchirry, and as it was 
tic- i'laco to wliic!) all the mwnwa were nwitted, and 
win re all the accounts Wi re prepared, am! the ir.oncy 
lirjt came lUuUr the control of the defcmUrit and 
w»» hy hicordir dishiirsut, the cause of action arose 
in the district witliin which tin- princliial kutclnrry 
lay. 1'1USAN','.A CilAyDllA Bost; r. I'tiASANSA 

CitASiiiiA 1 :as . . . 7 B, Ifc E., a\p., 36 

(16 W. B,, 343 

JOJ, Agreomont— Piirf of cause 

of lu'/ioii i?< iii.iy in Jurisdiction — »Viii7 on ayree- 
uirnl eseetded rilMit juriidiclion ~ Vince f^r pay* 
i mint of i.ii.ticy under deed — Cxstsof yrepariny a 
deed — Stninji dnti/.— Ju Ucciuibir lS'e2, the jilaiii- 
tiiTs agreed to supply the defiiidants with niachitii.ry 
for their will mar Calcutta. The defcmlauts, being 
umable to jciy for it in ju'cerdaiice witli thatogree- 
liient, uitiTiil into a stiiipKnuntary auTecaunt with 
the plaint ills on the lOth .tugust 1S91, whereby it 
w.is amingid that tli-j plaintiffs' sitoulj accept jhares 
in tiie difmdants’ company and debentures charged 
on tho pn.pu-ty in satisfaction of their claim. The 
agrument provided -that the defendant, company 
sbould forthwith c-xecute an indenture of trust, in 
favour of tru-tcos to be named by tho plaintiffs, for 
the pnriosc of securing the said debentures, such 
indenture to be pruurid by the plaintiffs’ solicitors 
teg. tlicr with the ikbuiturcs at the expense of tho 
company ami to bo approved by the comixniy’s solici- 
tors. It was Lastly provided that this agreement 
should be treated us forming part of, ivnd supple- 
nrcntal to, the agreanicnt of December 1802. This 
agreement was signed in Bombay by J. Ararsh.all on 
behalf of tho plaintiffs. The indeutiire and deben- 
tures were duly prepared by the plaintiffs and 
approved liy the defendants’ solicitors in Bombay, 
The plaintiff's, having paid in Bombay the solicitor’s bill 
of ci'sts in re-spcct of tho in-eparation of the indenture 
and debentures, now sued to recover the amount from 
the defendants umier the te’nus of the above agree- 
ment of 1804. The defendants contended that the 
Court liad no jurisdiction, on the ground that they 
diel not reside or catTy eu business in Bomb.ay, and 
that no part of the cause of action arose in Bombay. 
Held that the Court bad jurisdiction. The agree- 
ment of August lb94 was signed in Bombay by the 
plaintiffs’ agent on their bcluili, and tlmrcforo part 
of the cause of action ai'oso w’ithiu tho jurisdiction. 
Further, it appeared that it was intended that the 
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JUBISDICTIOIT — continued. 

2. CAUSES OP .TURISDICTIOK— coii;;n«e(i. 

paid fov at the luavket rate at Piirola, • The goods 
were not delivered in purauauce of the agi-eement. 
Meld, in an action hi ought to recover their value a-t 
the market rate at Puiola, that the cause of action 
arose at Padshu, wliero the goods ought to have been 
delivered. ChumlaIi Mawklalbuai «. MahI* 
PATBAT VAiAD KntjNDTT . _ 6 Bom., A. C., 33 

114 Goods delivered 

through carrier — Deliverg at consignor’s risk. — A 
sued J} for goods sold in Madras and delivered to Jl 
pereonally outside the local limits of the HighCourps 
original jurisdiction, H dwelt outside those limits, 
the goods were sent to him at his request, sometimes 
by sea, sometimes thiough the post office, but always 
at A’s risk during the journey. Meld that thc.snit 
must be dismissed for want of jurisdiction. So long 
as goods, though delivered to a common carrier 
appointed by the cousiguce, remain at the risk of the 
consignor, they are not delivered to the cousignef- 
WiNTEB V. Way ' . . .1 Alad., 200 

116. Letters Patent, 

cl. 12 — Mon-deliverg of goods. — Plaintiffs contracted 
at Cawpore with the East Indian Railway Com- 
pany to deliver goods in Madras. The East Indian 
Railway does not nm into the jurisdiction of the 
Madras High Court. The Railway Company made 
default in delivery of the goods, and the -plaintiffs 
sued them in the Madras High Court for damages for 
the breach of contract. No leave to sue (under 
cl. 12 of the Letters Patent) was obtained. The Court 
of first instance dismissed the suit for want of juris- 
diction. Meld, on appeal, following Gopikrishna 
Gossami v. Nilkomul Panerjee, 13 B. L. li., 461, 
and Vaughan v. Weldon, L. B., 10 C. P., 47, that 
the breach of contract having taken place at Madras, 
the cause of action had wholly arisen within the 
jurisdiction of the High Court. Muhamitad Abduii 
HSJAAB, V. H. I. 'S.AVOTJiS Gaits I 

[I. L. B., 1 Mad., 375 

116. — Part of cause 

of action in Jurisdiction. — Where defendant, in an 
action for goods sold and delivered, pleaded want of 
jurisdiction, inasmuch as the whole cause of action- 
did not arise within the jurisdiction, the Court found 
that a material part of the cause of action ha'd arisen 
within the jurisdiction, and gave a decree for plaintiff, 
leaving it to defendant to dispute execution if so 
advised. Dooe&apeebab Bosk v. Waters 

[1 lud. CTur., ISr. S., 181 

117. Civil Procedure I 

Code, 1859, s. 5. — By a contract entered into at 
Beerpore, in the district of Nuddea, the plaintiff 
agreed to supply indigo seed to the defendant, the 
seed to be paid for on delivery by an order to bC sent 
to the plaintiff on receipt of the seed. The plaintiff 
resided at Berhampore, in the district of Mcorsheda- 
had, and the defendant carried on business at Beer- 
pore, in the district of Nuddea, where delivei-y was to 
be made. The seed was delivered by the plaintiff as 
agreed, but the defendant refused to pay for it. ,In 
an action brought in the Moorshedahad Court to 


JUBISDICTIOM— 

2. CAUSES OE JUPwlSDICTION— eontinuei. 
recover the price of the seed,— BeW that the Moor- 
shedabad Court bad jurisdiction to entertain the suit. 
Tho refusal of payment by the defendant, which was 
to have been madft in the district of Moorshedahad, 
was a sufficient cause, of action under s. 5, Act 
VIII o£.l859, to enable the plaintiff to sue in that 
Court. Semhie — The words “cause of action” in 
that section do not mean the whole cause of action. 
Hum r. CzABK 14 B. L, B,, 367 : 23 W, B:, 63 

118. — ; Place of perform’ 

ance of contract — Suit for price of seed. — Plaintiff' 
delivered to the defendant at the latter’s factory at 
Cossipore fifty maunds of indigo seed. It was agreed 
that payment shoul(l be made at plaintiff’s place of 
business within the limits of the Munsif’s Court at 
Krishuagur, ' Meld that the latter Court had juris- 
diction to entertaiu a suit for the price of the seed. 
Hebei Monira Muimoe v. Gobuedheit Dass 

[3 0. 1.. B., 469 

119, — — Whole cause of 

action — Contract — Place of performance of con- 
tract where no stipulation lin contract — Leave to 
sue under cl. 12 of Letters Patent. — By a contract 
executed in Bombay on the 39th December 188S, the 
defendant promised to pay the plaintiff S9,152, 
of rvhich amount the sum of R4,752 was to be paid 
by monthly instalments of R132 extending over a 
period of three years, and the remainder, viz., B4,400, 
in a lump sum at the end of the three years. It was 
provided that, in case of default being made in pay- 
ment of any of the instalments, the whole of the 
amount then due should he paid forthwith. The 
plaintiff, alleging that the defendant had only paid 
eight of the instalments, brought this suit ^r the 
balance. The defendant, who did not dwell or carry 
on business in Bombay, pleaded [inter alia) that the 
High Court of Bombay had no jurisdiction, as the 
wRoIe cause oi action hai not arisen in Bombay, 
and no leave to sue had been obtained by the plaintiff 
under cl. 32 of the Letters Patent. The written con- 
tract, which was admittedly executed in Bombay, 
contained no stipulation as to where the instalments 
or the final b.alance was to he paid. Beld that, in 
the absence of stipulation in the contract itself, the 
intention of the parties to it was to- guide the Court in ^ 
determining the place of its performance. From the 
facts and acts of the_ parties it appeared that their 
intention was that payments under the contract should 
be made at Surat. The breach of contract consequently 
tcok place at Surat and not in Bombay, and tbe 
High Court of Bombay had no jurisdiction to try the 
suit, the plaintiff having omitted to obtain leave to 
sue under cl. 12 of tbe Letters Patent. In the case 
of an action on a contract the “ cause of action ” within 
the meaning of cl. 1^ of the Letters Patent means' the 
whole cause of action, 'and consists of the making 
of the contract and of its breach in the place where it 
ought to be performed. To give jurisdiction to the 
High Court of Bombay, the plaintiff must show that 
the contract was to be performed, and that its breach 
took place there. Dhenjibha Nessebwajstji v. 
Feobde . . . I, Ii. B., U Bom., 649 
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Wl. ■ Miiiiitoit.'inC'', 8uit for— 

fifi't^rs i'.itrut, I*’'*.!# i'/. yi'i Till \ l.vilitisLs futlii r 
li'ft Sari .15 » [ir.*i-.r'in lar'ly ais'l J irtly 

osstii'!.' C.sli’iltu. 'll.c ji'.-ssiiliit iustitiitui tills 
ss« .Its it.iil.'i ill ii.:.!' '1 ttiiio.'.i'l r, 4„'si!;st tl..' 

s!i fsiiiLsJj’s firSL'' ti*- A,.';,' of ill r ii..\i!itis’.a5iii' osst 
of Sl'.i' »«lati’ iilhi ritiil os tl.issi froi.s lur f.ill.ir. -iiol 
J'ritsul thst 111 r sj,.ii!)!.;i.s5ni' i.iLltl 1 o iliol.srul is 
r’l-iriTi' sii' it till' JT' l'* rty ni'is.stn! ssltliiss the limits 
of C.ilftitta. 'f the (!i fisu! i!i! « lisul isithiis 

rsi;ii t- tiso ly.ttslilf (‘.ilfSilto. Li.usi' was oM.iinnI 
UiiiUr rl. i2 of tlio lo ttifis I’lSl. til. It <t;ts Is. hi fl-tt, 
mull*- the al*.ViSiiiiiti.i5Si.il i-irt-iimsl-ssiri a, tho llL'h 
C‘i nrt iss'l juriwlitliou to try tiii’ iniiusi. 2Iojcitot>A 
c. X.MfiiO L.iu* IlAHit:; 

[I. L. R., 27 Calc., 656 
4 C, W. N., 000 

132. -Mallcioua prosiocutioii. Suit 

for — I.tUrrt iMij. I'.L —Jurnilirtioi). — 

Wlioro till' )il.siiitifT, its list afli'Ui f.r tr.AiifS'iU<t Jirmi.- 
csstioii, «11( .itil tls.At till' liol'i'inhiiit Ii.itl iiistitiitnl cri- 
iiiiiml iirocmliii,;^ uAuiiijl him hi foro tins Mueistr.tto 
of Mo.'.iiIaI'.kI. ciuisitii: it is.irr.uiit to ho isiiicti hy the 
Alacii-trAti.', atnl hasiny him urrutnl imdiT that 
WitrrAiit itt C.ilcuttA, — lleli! tlie tvholo tMiiti' of 
action dill not arino at AIi radaUid ; that jiart of the 
castso of nctiim aroac in Calcult.i, ;a> aa to outitlo the 
philiitiff, ssith li-avi' of tiio Court, to hriiijr an actiim 

m the llicU Court. Linsov c. .Ioii>',o.v ' 

[6 B. L. R,, I'U 

133, Miaroproaontation— 

/I'oit us {o Carriage uf goods hg railuag . — Whore 
tho dofondaiita at C svori,' a.slccd to obtain inforiiin- 
tion from a railway cmtipany asi to the cost of 
carriage "f cial fmiii U to C tvliich tlioy svoro abait 
to soil to the jsiaintiif at C, and tliey did so comimini- 
caliiig in pi od faitli tito rc.sult to the jilaiiitill, and 
the islaintiff was ultimately compelled to pay to the 
railway company a much larger sum than the defen- 
dant had represented, — Held, assuming there was a 
right of suit, tho cause of action must he held to 


JURIHDIC'riON — CtrnliiiueJ, 

■J, CAU-iILS OF Jin'.I.-DIC'nOK--ci)af.-,iu<f/, 

Fi tt'i' arioii at C. '.viictK thuaihgid rt prt'iintattwi 
iiiust hi' d.i ill' d it) h.it 1' 1.1 1 n innilo, UnoiAt. Coai. 
COMi'Auv r. r.t'.j.'i Cono;.' CoJti’A.vv 

[3ir. W., 13 

— _ J.eUfrs J'aleiil, 

rl. I’J -ciuii (a tef .siidr drerre r.f l/lgf, Cotiri on 
gr O'l f ../ I ■,)irrj,reifu(a(if,.i,-~li i< not nict».^.tfy to 
ohltin till' I. av.' of the KLli C' urt iimhr rh 12of 
till' Fiitt.rt I'ati lit to util' to nt aniili' ailicrioof 
that ("i art mti!*' iifon a ••ompn iiili.' to which tlm 
pltiniiiT ha* bun iniltind iiy the ini.rcpruiinlatinns 
I'f t!.'! I'l f( (iiLtiit fo.agrii', I’Vtii w!ii.!I it iipjuars fnmi 
tiic piainl ll'.al till' ili'tciidaiit i arc rnilside the juris- 
difti'.n of tli'c Coiirf. yoLOito;.' c. .Vnuoot. Agr/. 

[4 O, If. R., 300 

138. Monoy Fiad and rocoived, 

Butt lor — I'larr ft/ nlatf it, Id mid place nf receipt 
if r\u.,fj.~~ll. Fining a right to an dtatetn P, then 
in till' l.ainUof 78 fold it to 6'. Conttmiiciraiuoiijly 
‘.vi‘.!i till’ fall'. It and .V tiy ilud loiinil thi'inul'is in 
fO'iiuii.'i t'! l.tl.ij all iuidful at.pt to ohf,ain j^'Cise.t- 
oiim 111 tlie 1 ditc from 71 It hy a .aiiit iii the Supnaic 
O urtagtiui-; /l.ruovir. d llie f stateand moaiic proilts 
oFiirh stir.* j tiil to him in Caleiitt.a. In a suit 
iiiAlliilid in P liy the riprisuitative of 5 agailiat 77 
f' r tl.c .n!.(!!iit to ri.-tliruF hy Fiim, it w.u FuFd tFiat 
the plainlilT uat uititiiJ to rcco'Cir, and tlut the 
c.ouo of A, tion ar.A'j in P. .‘^itAiiODArrns.Ut 
JfOtiKti’lJJi;!! f. ]li:.SuAI, iMUiiO Coui'A.vv 

[1 Ind. Jur., N. Si, 33 

130, — — Money in GoC’ 

crmn'ii.' Tretsury — .S‘«iV fur sum held in deposit hy 
Out rr.imenl far collerliniis iiuide hy il . — Ware a 
suit was bnni'ght for the aurplus collections of the 
ptopriitary p.o.iits of an edafe raide hy Ooveninunt 
during a j!i riod win it it was held as Koork taliail, 
niiil it appiarul tlwt tlie IVrat Riatrict, within which 
the fciid CHlatc was aitnaUd. had heen several timis 
iratufcrrcil fn.m the U.ircilly Divistnn, in which it 
orL'tnally l.iy. to that of Kumiion, and hack again, 
hut that at the time of the iiiatitutiou of tho suit it 
Was ineluiUd witliin the Kuiuaon Divioinii, and H 
ftirllur a])pi,vri.d that no portion of tho collections in 
(indtinu U’lre in deposit in tlie U:treilly Treasury, — 
Jleltl that the Pareilly Court liail no jurisdietinn to 
lutirt.iin tho suit. IlEAEsnv c. Sect!et,\bt op 
State roll IxpEA . ■ • BIT, W., 47 

137. Ncgotiablo instruinonta 

— tiuit on hill of efcchange . — Where a bill of cx- 
cluiiigo WAS drawn at Banda, and-niado pay.abie aud 
disiionoured at Benares, and tho defendant also had 
his dw.Uing at Banda, — IfeW.that the cause of 
action dill not arise at Agra, merely on account of 
tho hill of exchange having been sold at the latter 
plaec by a tliiitl party, purcluscr fioni defeniLint. 
JvisUEN CnuND V. KiaiiEN Laie . 2 Agra, 123 

138. - - Hundi — Whole 

cautte of aclion — Letters Patent, cl, 12, — Where 
plaintiff brought an action to recover monoy paid by 
him in Calcutta, on hundis drawn hy defendant 
beyond the local limits, but sent by him to Calcutbi, 
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JURISDIOTION —continued, 

2. CAUSES OF JUEISDICTION— ooH^iuiiei?. ' . 

samo I will pay you at the rate of Qi(;ht aunas in the 
nipco. Tills chitti is uTitten Slst December 188-1." 
The plaiutiffs’ uiuiiim handed the folloiriiig letter to 
tho defendant : “ To Shah Dowlahui Shriram at that 
auspicious place, Dollii. From tho se.aport (town) of 
Bombay, written by Gaueshdas Thalnirdas, whose 
galutatiousof victory etc. Do you bo pleased to 

read * * ♦. I have au account with Shah Fatechand 
Kanyalal Jugalkissan, wherein E. are claimable by 
me. On account of those rupees I will receive pay- 
ment from you at the rate of eight annas in the rupee. 

A chitti in respect thereof I have obtained in writing 
from you 21st December 1834." These letters were 
exchanged at Delhi, and tho plaintiffs’ munim then 
retuniwl to Bombay. Held that the Court had jurisdic- 
tion. If tho oral agreement between tho defendant 
and tho plaintiffs’ munim were taken as tho basis of 
tho plaintiffs’ claim, it was clc.or that part of tho 
cause of action arose in Bombay, as payment to tho 
plaintiffs was to bo made iu Bombay. Tho exchange 
of letters was a carrying out iu part of tho oml 
agreement. When that agroemout was made, tho 
defendant was under a legal obligation to pay tho 
plaintiffs’ claim upon tho insolvent Arm. The oval 
agreement varied tho time, place, and mode of pay- 
ment, as it was competent for tho parties to vary them 
(Contract Act IX of 1872, ss. 73, 7-1). If the letters 
had varied tho terms of tho oral agreement, tho latter 
would bo modiSed by tho later c-xpressions of the wdl 
of the contracting parties j but they did not do so, and 
the oral agi'eemcnt remained in foreo. and unvaried. 
If, on tho other hand, tho letters were regarded as con- 
taining the contract, they were not of such a charac- 
ter as to exclude tho proof, under s. 92 of tho Evidence 
Act (I of 1872), of a sepai-ato oval agreement com- 
pletely consistent with their terms, namely, that the 
payment they provided for sliouldbe made in Bombay. 
Held also that, hiiving regard to the circumstances 
under which they were written, that a promise to pay 
in Bombay might fairly be inf en-cd from tho terms of 
the letters thoraselvcs. Tho dofeudaut addressed the 
plaintiffs at Bombay from Delhi, and tho plamtiffs 
addressed the defendant at Delhi from Bombay, and it 
might bo concluded from this that the parties intended 
that tho letters should have the samo contractual 
effect ns if they had been respectively written to and 
from tho places to and fi-om which they purported to 
bo written. Held also that the fact that the debt due 
from the insolvent firm to tho plaintiffs, which the 
' defendant bad agreed to satisfy, had been contracted 
in Bombay would not give 'the Court 3 nrisdictiou 
independently of the stipulation, oral or documentary, 
by the defendants to pay in Bombay. It_ would be 
necessary for the plaintiffs to prove the existence of 
such debt as showing the nature and 
defendant’s promise, but the existence of the debt 
would not constitute a part of the plaintms cause o± 
action. PeaGdas Thakgedas i). ^weatbam 

Nanubaji . . • I. Ij. iE-j II Bom., 257 


1-45. 


Leave to sue 


under 'cl. 12 of the Letters Latent, 18^5 — Amend- 
ment of plaint in cases in lohioh leave to sue under 
cl, 12 is necessary — Lart of cause of action arising 


JUBISDIOTIOTT— oojff/iiKeif. 

2. CAUSES OP .TURISDICTION— confiHHfirf. ' 

outside the jurisdiction — Hundi, Suit on —Suit by 
drtttcce within the jurisdiction against the drawer 
outside the jurisdiction. — In suits for which leave to 
sue underrei. 12 of tho Letters Patent, 1865, is neces- 
sary, tho plaint cannot be afterwards amended. The 
grant of leave must be taken to relate to tho suit as 
put forward in the plaint on which leave is endorsed 
by the .Tudge accepting it. Tlio gr.ant of leave under 
cl. 13 of tho Letters Patent, 1805, is a judicial act 
which must bo held to relate only to the cause of ac- 
tion contained in the plaint, as presented to tho Court 
at tho time of the grant. Such leave, which affords 
the very foundation of the jurisdiction, is not avail- 
able to confer jurisdiction in respect of a different 
cause of action which was not judicially considered at 
the time it was gi-.antcd. . In respect of such a differ- 
ent cause of action, leave under cl. 12 cannot be 
P'auted after the institution of the suit ; and there- 
fore the Court cannot' try such different cause of 
action, except in another suit duly instituted. In 
salts upon hnndis drawn outside the jurisdiction upon 
drawees withiu tho jurisdiction, part of the c.ause of 
action arises outside the jurisdiction, and leave to sue 
under cl. 12 of the Letters Patent, 1865, is therefore 
necessary for such suits. Bambgrtab Sambtttheot 
t’, PBEMstTKn CnANDAJUE I. Ii. E., 15 Bom., 03 

In a later case tho plaint was amended by tho 
addition of another defendant after the leave to sue 
had been gi-autcd, aud an appeal by tho original 
defendant from that order was dismissed. FooMBAI 
V. RAilPBATAB SAITEATBAI 

[I, Ii. E,, 17 Bom., 466 

146. — — — Suit On hundi 

— indorsement by payee. — A hundi, drawn at 
Benares on the drawer-’ s firm at Bomh.ay iu favour of 
a firm at llirzapm- and Calcutta, was endorsed at 
Calcutta by the payee to a firm at Calcutta, and dis- 
lionoured by the drawer’s firm at Bombay. In a suit 
brought in Calcutta by the endorsee to recover the 
value of tho hundi, the defence was rirised that 
tho Court had no jurisdiction to entertain the [suit. 

j Held that, the endorsement having taken place in 
I Calcutta, part of the cause of action arose in Calcutta, 
so as to give the Court jurisdiction. Kellie v. Fraser, 
I. L. B., 2 Calc., 445, and Laija Narain Tewary 
V. Secretary of State, I. L, S.., 14 Calc., 256, 
approved. Eoghoobath Missbb v. Gobingkaeaw 

[I.Ii.E,22 Calc.-,451 

147. — Letters Latent, 

High Court, cl, 12 — Su ' ' ■ . . 

date — Dishonour by - - 

Instrwnents Act (XKVI of 1881 ). — On the 14rii 
April 1889, the defendant at Gwalior drew a hundi 
for R2,500 on his firm at Bombay in favour of D, 
payable forty-five days after date. It was subs^ 
quently endorsed at Gwalior by D to the plaintiff 
at Cavmpore, who sent it to the Bank of Bombay at 
Bombay for collection. It was to become payable on 
tbo Ist June 1889, but on tbe 23rd April 1889 the 
Bank presented it to the defendant’s firm at Bombay 
for acceptance, which was refused. The Bank there- 
upon returned it to the plaintiff at Cawnpore, and 



9*H jirrij osjB pi»ff Smjafto of 

imj wno^ om 'gggx jo W99?ai 

®'i5 SZ *p Jjpcrn psanjj'^o nwq Snucir jni* 
eq? Souq 0} qjtio^ Oqj lo oiBai anq •pu« •jjiim 


^ .} qjtio^ oqj JO oiBaj aqq ‘pu* •qjwM 

J® norjafjwfjitf piD ^utnSijo oqq aRip« 


t! m dtqsjaovuil o joj •mmjj,; oqq jo taijopxiaq aqj 
Bj ‘^qwapnnaasj q« »qtnqiaijop oqq pm ]i()int]<| 
oq? Xq panSts so^ Smpjw m qaamwiS* o* ainiA< 

—■tJ»vSi?Jo/ }v»ptt»j ueu itvtvep pns—tl '/» 

-ogx 

T6S "V *1 b.Qiook a : QC *’0 *3 ‘Ti i3 

'nupj ST41TS02 


tuoi)3wnw) oqj ij« ojiqM ‘tujjnjf }« ;C(fCi]iairrj>| 
00 patxna oq oj drqwintJTK] « jo iiuai<(ti|qn«i 
oqi wj mtunji oiot pcuaioi «« }atu)uoa v— v»j» 
’fo/i**S — tvntjsvtpKjl /u'tjnp 

•ve9 /if »ooi^^CnaioniXv^ ggx 


set “a ‘TO n J cot o ti] 

*.rTn»>; xsanrn 

•» 'iTT'i eariTT: twivopoj -if V O ot ‘tf *7 
•uapjio u ivtiCnet po* • gn 'rojici^S 7 7 
•eg APfljiojf T S ' /"f^r 

I J9P "S *7 'fl s: }*X •* •«*» 

•to^O paytuiy idog) ,/noiia« jo a«nva,. mw) 




02P ‘•pBTT \ • flTjt Tiers -j flTji TaoKinrji 
tniiinu t¥finti/jtfj;ve3 f» •'‘"J'QfZTn nneoia 

oqq no pynaajp ’»iupT]( /vi{ oq pximMiI 


GOS‘’P®JTT * osaon aaaiin.s\ •^qaidwtaq^ 

oqvui oq pjjintoji at oaintojil aqq oq ^mpicoov Xux 

•?»»«»>«<»— ,«qoixoiasniflr ao pasaTO « 
•fW""}/"®®— Koiioicieiaar 


TSOt! 


CC ‘O ’O '*U ''I 'tt I ■ sKaiafina *3 Airq; tt^oo 


to "e •£! '••rnr 'poi ti 

iniavoojx » twKoj oeienoTO jonaxi 

•Jnq9-Cnv q» qintpajjip oqi 'ejjnafc^ in 

a|q«iw }nq ’jnqS/np pa aptni ajon XifT^tintud o no 
qma • tneyjqoa oj tiottiipaunf ooi'ttj qinoo q^m aqj 
04 ‘in>ir,T ajoitJT ®'n '’pon aqtmn iiaoj oqq 
qjtjjti JO qino^ amijjns tjoq ’’[} Jo tioiqaipmnl otjq 
j»ii>j qoo pt|- 'cpgq q^ti/nv qi'C P’n* ‘|«'n>OD 
pjjiDti jotuato^ aq) to iioijemsj'wJ oijji— •'»;»»;> 
;*•} Jo too »ptfn 

»/»* - , , - 


ecc '-s 'W ‘-Jnr 13 , . 

7ana *3 Mis W3a«a«3 ita^si •wnqaq'mnC 


cct "“oa OG *Tn 7 • • KaTSHagBTCT 

UTnTTBj 4 nTTaiinnTf ifiTji KT'i •'P8I ’quJiaj 
tjJjqi'i oqi i<> ct (5 J»i'iin Dot]JH>tunr ptq qJto^ aqq 
qwqi te) iJJMwr oq» ?t«a » nj uotqav JO ainw 


aituxnq ao/CJ4VJt>4 jreq 5Uiq>tnj?p oqj *ji«a Jq} 

jo?ujig oqi OJ fprouaj.T •Xs'iinoji J<* »lSij[ 
»qq nj qina aiqq pajg i;ti'>l«l'l a'H 'fCSl 'POl 
jqi uQ *UoiiJrp»unt ou |«rtj ji jniij yuqqoq latioj 
oqt ‘ttiox oj p.imnqu taw qnirpi aqq posq 
HXgX oqq uo qwq Mjc»l«ni3 qn qu'-Tiiajai) aqj q«uir;ti 

Xpunqoqi wi»In qtna « pj[U iJtqujri'l °'n ‘It 81 ounp 

HJ^T oqi KQ •qtf’ro'f*! ^o} itmi anji qt 

Koiioiasiunr ao si^avo 'z 
•paB»;ji.oa— ilQllQiaSltUlt 


( fiict ) 


'sasra ^0 asaow 


( zzrt ) 


( -1279 ) 


DIGEST OP CASES. 


( '1280 ) 


JUHISDICTIOW— co;i/ inued, 

2. CAUSES OP JURISDICTIOK— 

jui'lsdictioii of tho Court was uot alfcctcci by the 
fircuuistauco that the dcfciuhints were uou-rcsidcnt 
foreigners, Bavaii ^Ieah Saib f. Khajke JlnAH 
Saab 4 Mtid., 218 

157. Letters Fatenf, 

Courii at. 12 — Fart of cause of action 
arising oti jurisdiction— Death of partner — Su5- 
se'iuent recovery of assets by surviving partner — 
Suit by arfiiiiiitsfmior of deceased partner against 
surviving partner for -recovered assets— Suit for 
partnership account.— In ISSO one If, a widow 
aud a partner iu a lirur carrying on busiucss in 
partnership with two persons”, vi:., O .and B 
(defendants Nos. 1 and 2), in Sind aud at Bchrin in the 
Persian Gulf, died, aud the partuorship was then 
dissolvctl, JET had no children, but it was alleged 
that she had adopted one P, tho brother of the 
second defendant. On tho 13th February 1890, 
tho guardian of one A', a minor (ITa husband’s 
nephew), applied to tho High Court of Bombay for 
letters of administmtion to her estate, alleging that 
K was her heir aud nest of kin. A caveat was 
filed by her father aud others, iu which they denied 
that K was her hch, aud alleged tliat P had per- 
formed her- fuueral ccremouies. Tho matter came 
on as a suit on the 19th February 189-1, when au 
order was made, without prejudice to any of the 
questions raised by the issues, dismissing the applica- 
tion aud ordering letters of admiuistration to AT’s 
estate to issue to the Administrator General of 
Bombay. Letta-s of administration were accordingly 
granted to him on the 30th March 1894. In tho 
meantime, bowerei-, viz., on the 12tli April 1893, 
B (defendant No. 3) had filed three suits in the 
High Court of Bombay, iu the name of himself and 
G (defendant No. 1), as surviving partneiu of JB7s 
firm, to recover certain debts due to that firm. Dis- 
putes subsequently arose between B aud G, and by 
a consent order of the 22nd July 1893 it was 
ordered that any moneys recovered iu the said three 
suits should be paid over to a receiver (defendaut 
No. 3), to be held by him until further' order. Ou 
tho 1st August 1893, consent decrees were passed 
in the above three suits for a tot.al sum of 828,335, 
which was forthwith handed over to tho receiver. 
On the 22ud April 1894, the suit w.as filed by the 
Administrator Genor-al of Bombay as administrator 
of S appointed as above stated. He claimed to 
recover the whole sum paid to the receiver, alleging 
that the first and second defendants as her partners 
were largely indebted to the firm, and that the 
money really belonged to her estate. He prayed 
that the receiver might be directed to pay over the 
money to him, aud that, if necessary, the partner- 
ship accounts should be taken. Tho second defend- 
ant {inter alia) pleaded that the suit was one for 
pai’tnership accounts, and was haired by limitation, 
and also that the High Court of Bombay had no 
jurisdiction to try it. Sold that the Court had 
jurisdiction to htiu' the suit. The cause of action 
alleged was that the second defendaut was 
endeavoming, under cloak of bis position as surviving 
partner, to get into his hands a sum of money 


JURISDICTION— 

2. CAUbES OF JURISDICTION — co 7 itinued. 

within the jurisdiction of the Court, with a view 
to deprive tho representatives of his deceased partner 
of it, aud to employ it for his own purposes. That 
was, at all events, part of the cause of -action, and 
leave to sue Iiad been obtained under cl. 12 of the 
Letters Patent, 1865. Riveti-CauSAO v. Gocee- 
DAS SoBHAbiiDDi, . X Jj. R., 20 Bom., 16 

Affirmed by the Privy Council in, Bhaqwaitdas 
Mithababt V. Bivem-Cabitao 

[I. D, R., 23 Bom., 544 
3 O. W. N., 188 

158, Principal and agent — 

Principal residing out of jurisdiction. — Seld that 
the Court at Furruckabad had no jurisdiction to 
entertaiu a suit agaiust principals residing elseu'here, 
brought by tho agents at Fm-ruckabad. Khooshaii 
C utfKD 0 . Pauiek , . . 1 Agra, 280 

159 , Registration— Aid'll fo compel' 

registration — Reiistration Act, 136-1, s. 21^ Civil 
Procedure Code, 1869, s. 5. — Defendant executed in 
favour of plaintifi at Combaconum, iu the zillah 
of Tanjore, a deed of mortgage of lauds situated 
at a place within the jurischetion of the District 
Muua'if of Perambalur, iu the Trichiuopoly zillah. 
Tho deed, to make it enforceable, required registra- 
tion, the place of registry (from the situation of 
tho lauds) being Perambalur. Plaintiff appeared 
at the registry office, but defendant did uot. In 
consequence, the Sub-Kegistrar refused to register 
tho deed. Tho present suit was brought to compel 
defendant to join iu registering it. The District 
Munsif of Perambalur dismissed the suit upou the 
ground that the cause of action did not arise within 
his jurisdiction, but at Combaconum. The Civil 
Judge coufinned this decisiuu, as he fouud that the 
defendant was a permanent resident of Combaconum. 
Upon special appeal, — Betd, reversing the decree of 
the Civil Judge, that as s. 31 of the Eegistra- 
tiou Act (XYI of 1864), which governed this case, 
rendered it necessary tliat the deed should be regis- 
tered in Perambalur, the defendant was under au 
obligatiou to plaintiff to got the document registered 
at that place ; that the breach of the obligation was 
the cause of action, and that consequently the Court 
at Perambalur had jurisdiction, as it was the place 
of the fulfilment of the obligation. Sahi AxvANaAE 
f. Gobad Aexasgae . . .7 Mad., 178' 

160, — Release— AKt^ to set aside 

release — Letters Patent, 186S,cl. 12. — The plaintiff, 
resident in Calcutta, sued if, resident in Bombay, 
but carrying on business by his gomastah in Calcutta, 
and others resident in Bombay, to set aside a release 
executed iu Calcutta of his interest in certain pro- 
perty situate in Bombay, on tbe allegation that it had 
been obtained from him by false representations made 
by if. Tbe plaint prayed that tbe release might be 
declared void and cancelled ; that a certain inven- 
tory and account relating to the said property, which 
the plaintiff alleged he had been induced to file in 
Bombay by the false representations of S, might be 
declared not binefing c-n theplaintiffi,; for an account ; 
and for tho appointment of a receiver. Meld that 
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DIGEST OP CASES, 
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JTJBISDICTIOIT— 

3. SUITS FOE LAND— ca»ii«Ke£Z. 

following oUeot : Tluit fclio defcudiint’s sliai’o iu fcho 
pavtncrship property should stand charged with the 
payment of a certaiu sum found to bo duo by him to 
the pluiutifE, and that tho defendant should execute a 
mortgage of hia share to tho plamtilf as security for 
such payment ; that tho partnership should be dis- 
solved on certaiu terms, and that tho tea garden at 
Darjeeling should bo sold in Calcutta. In an applica- 
tion under S..327, Act VIII of 1859, to file the 
award, — Held, aiiirming tho decision of tho Court 
below, that tho High Court at Calcutta had jurisdic- 
tion to tile the award. S. 327 gives jurisdiction to 
flic an award to any Court iu which a suit iu respect 
of tho subject-matter of tho award might be instituted. 
A suit iu respect of tho subject-matter of this award 
would not bo a suit for laud, but a suit iu which, by 
reason of tho oxeoutiou of tho deed of partnership in 
Calcutta, a part of the cause of action arose there ; 
such a suit could, with leave, have boon instituted iu 
tho High Court ; that Court, therefore, had jurisdic- 
tion to tile tho awai-d. KcLiiiE v. Feazed 

[I. L. R., 2 Calc., 445 

170. Claim to attached pro- 

perty — Claim under Civil Frocedura Code, 1859, 
s, 2-iG. — A claim to propoi-ty under s. 246, Act VIII 
of 1850, is virtually a suit for laud. Sagoee Dtrar 
1 ), BA^uonuKDEE JIiTTEE . . 1 Hyde, 136 

171. foreclosure— iea: loci rei 

aitas. — When laud forms tho subject-matter of the 
suit, tho leas loci rei siicB applies. A suit fo.r 
foreclosure is a suit for laud. Beaqoteee v, Eait- 
pnoNE Doss . , . Bourke, O. C., 319 

172. — Foreclosure of 

jsrojserty out of jurisdiction — Practice. — A suit for 
foreclosure of land out of the jurisdiction isa“ suit for 
laud,” and cannot bo brought iu the High Court at 
Calcutta on tho gi-ound that defendant is living iu 
Calcutta. In such cases the Court will return the 
plaint. Bibeb Jacn r. Mahomhdd Hapee 

[1 Ind. Jur., H. S,, 40 

173. — — — Cause of action 

— Property cut of jurisdiction. — A suit by a mort- 
gagee for foreclosure must be brought in the district 
where the land is. In like manner, a suit by a mort- 
gagee who is entitled, not to a foreclosure, but to a 
deci’ee to establish his charge and for the sale of the 
specific property charged, must be brought in tho 
Court within the legal limits of whose jurisdiction 
the property is. The remedy against the borrower 
pei'sonally under a mortgage-deed must be pursued 
in the district iu which tho cause of action arose. But 
when the object of tho lender is to proceed to enforce 
his charge against the property (such property hemg 
immoveable), his suit must he brought in the district 
where the property is situated. Btodeo DosS v. 
Mool Kooeb . . . . 2 H. W., 19 

174. — Portion of pro- 

perty in mofussil.—'Wheve a plaint prayed for fore- 
closure of a mortgage hi the English form of certain 
land situated partly in Calcutta and partly in the 
mofussil, and for an account, — Held that leave to sue 
having been obtained under cl. 12 of the Letters 


JTIRISDlCTION-oontmued. 

3. SUITS FOR LAND — continued. 

Patent, tho Court had power to make a decree with 
respect to the whole of the property. Bane oe 
Hindustan, China, and Japan o. Nundoeaetj 
Sen 11 B. L, R„ 301 

175. Letters Patent 

1865, el. 12 — Foreclosure, Suit for. — A suit for fore- 
closure is not a suit for land within the meaning of cl. 12 
of tho Letters Patent, 1865, and the High °Court of 
Bombay on its original side has jurisdiction to enter- 
tain such suits, although the property in question is 
situate outside the town and island of Bombay, 
Hollsar V. Padaihai C. Ashiurner, I. L. F., 14 
Bom., 353, followed, Sobabji Cuesetji Sett v. 
Rattonji DossABnor . I, L..R., 22 Bom., 701^ 

176. Injunction — Civil Procedure 

Code, s. 5 — Suit in personam — Suit for injunction: 
to restrain nuisance. — ^The plaintiffs, tho owners and 
occupiers of a house and premises in Howrah, sued for 
an injunction to restrain a nuisance caused by cert.aiii 
workshops, forges^ and furnaces erected by the 
defendants, and for damages for the injury done 
thereby. Tho defendants were a railway company 
incorporated under an Act ‘of Parliament 'for tho 
purpose of making and maintaining railways in India, 
and by an agreement (entered into under their Act 
of Incorporation) between them and the East India 
Comptiny, they were authorized and directed to make 
and maintain such railway stations, offices, machinery, 
and oher works (connected with making, maintaining, 
and working the railways) as the East India Company 
might deem necessary or expedient. The workshops 
complained of were erected in 1867, under the 
sanction of the Bengal Government, on land pur- 
chased by the Government in 1854 for tho purposes 
of the railway under Reg. I of 1822 and Act XLII 
of 1850, and which had been made over to the defen- 
dants. Held that the suit was in personam, and not 

a suit “for land or other immoveable property” 
within the meaning of cl. 12 of the Letters Patent, 
1865, or of B. 5 of Act VIII of 1859. Rajmohun 
Hose v. Bast Indian Raidwax Company 

. [10’B.I..R.,241 

177. — Letters Patent, 

cl. 12 — Suit to restrain ivorhing of mine. — In a 
suit brought against the owners of a mine adjacent to 
a mine belonging to the plaintiffs, the plaint alleged 
that a certain boundary line existed between the 
two mines, and prayed for a declaration that the 
boundary line was as alleged, and that the defendants 
might be restrained by injunction from working their 
mine within a certain distance from such boundary 
line. The defendants in their written statement 
disputed the plaintiffs’ allegation as to the course of 
the boundary lino. The mines - were situated out of 
the jurisdiction of the High Court, but both the 
plaintiffs and defendants were personally subject to 
the jurisdiction. Held that the suit was a suit for 
land within cl. 12 of tho Letters Patent, and 
therefore one which, the laud being in the mofussil, 
the Court had no jurisdiction to try. On the facts 
stated in the plaint and before the filing of' the 
defendants’ rvritten statement, the Court gi-anted an 
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irUEISDICTIOIM. OF CIVIL COURT 

— continued, 

25. RENT AND REVENUE SUITS— co>if;»«e«Z. 

246 . 1 1 — Questioa of title arising 

on an application for partition, how to be 
determined.— N.- W. £. Land Itevenue Act (XIX 
ofl873J, s, 113. — If a Revenue Court in disposing of 
an application for partition determines a question of 
title, it must, in so doing, act in conformity with the 
provisions of s. 113 of Act XIX of 1873. If it disposes 
of ihe application otheiavise than in the manner con- 
templated by s. 113, its proceedings are ultra vires, and 
will not debar the parties from suing in a Civil Court for 
a declaration of their right to partition. Nashat- 
TOXAH V. Mojus-umah . I. L. B., 13 All., 309 

247 . Suit after partitiou on 

reference to arbitration — Co-sharers in sir 
land — L) el ermi nation of rights. — An agreement to 
refer to arbitration the partition of a mchal provided 
that, if sir land belonging to one co-sharer were as- 
signed to another co—harer, the co-sharer to whom 
the same bel aiged should surrender it to the co- 
sharer to \Yhom it might be assigned. The arbi- 
trator assigned certain sir land belonging to the 
defendants in this suit to the plaintiffs. The parti- 
tion was concluded according to the terms of the 
award. The defendants refused to surrender such 
land to the plaintiffs. The plaintiffs distrained the 
produce of such land, alleging that it was held by 
certain persons as their tenants and arrears of rent 
were due. The defendants thereupon sued the 
plaintiffs’ and such persons in the Revenue Court, 
-claiming such produce as their own. The Revenue 
Court held that such distress was illegal, as such land • 
was in the possession and cultivation of the defen- 
dants as occupancy tenants under s. 125 of Act XIX 
of 1873. The plaintiffs subsequently sued the 
defendants in the Civil Court for p' ssession of. such 
land, basing such suit on the partition proceedings. 
Held that the decision of the Revenue Court did u' t 
debar the Civil Courts fr ira determining the rights 
of the parties under the partition, and such suit was 
cognizable in the Civil Courts. Abhai Pandex 
u. Bhagwan Pandex . I. L, R., 3 AIL, 818 

248. Suit for possession of land 

assigned on condition of service — Mesump- 
tion and assessment of rent — N.- W. P. Land 
Sevenue Act (XIX of 187-iJ, ss. 79 and 241. — The 
plaintiffs sued for possession of certain land in a 
village alleging that it had been assigned to a prede- 
cessor of the defendant to hold so long as he and his 
successors continued to perforin the duties of village 
watchmen, and that the defendant had ceased to per- 
form those duties and was holding as a trespasser. 
The defendant alleged that he and his predecessors 
had hold the land rent-free for 200 years, and that 
he held it as a proprietor. Held that the plaintiffs’ 
claim was not one to resume such a grant or to 
assess rent on the land of which a Revenue .Conit 
could take cognizauce under ss. 30 and 95, cl. (c), 
of Act XVIII of 1873, or ss. 79 and 211, cl, (A), 
of Act XIX of 1873, hut one which was cognizable 
by the Civil Courts. Puean Mab v. Padka 

[1. 1, B., 2 AIL, 732 1 


JDBISDICTIOIT OF CIVIL COUET 

— continued. 

25. RENT AND REVENUE SUITS-oontinued. 

249, _ — _ Resumption of 

1 ent-free grant — Act XII o fl881, ss. 30, 95, cl. (cj — 
Act XIX of 1873, s. 241, cl. (h). — A,zamindar brought 
a suit to recover possession of certain land-in the 
village which was held by the defendants rent-free, 
in consideration of rendering services as khcra- 
patis on the ground that he was entitled as zamin- 
dar to dispense with their services, and that there- 
fore they no longer possessed any right to hold the 
land. The claim was resisted by the khora-patis on 
the ground that for many years they had been in 
possession of the land as muafi-holders. Held that 
the dispute so raised was a matter which could form _ 
the subject of an application to resume a rent-free 
grant within the meaning of s. 30 of the N.-W. P. 
Rent Act (XII of 1881), and that the cognizance 
of the suit by the Ciiil Court was tburelore 
barred by cl. (e) of s. 95 of that Ait, and that 
for similar reasons the Ciiil Court under cl. (A) 
of s. 211 of the N.-W. P. Land Revenue Act 
{XIX of 1873) could not 'exercise jurisdiction 
over the matter of the suit. Tika Rasi v. 
Khuda Tab Khan . I. L. E., 3 AIL, 191 

250, Suit' for possession of 

rent-free and revenue-free tenures— Assess-' 
went and settlement ofretenue-free land — Act XIX 
of 1873 (N.- W. P. Land Reienue AofJ, s. 241 . — 
Certain land was settled with the defendants in this 
suit. The Settlement Officer having declared that 
the plaintiffs in this suit had acquired a proprietary 
right to such land under the piovisioas of s. 83 
of Act XIX of 1873 and were entitled to hold it 
r^nt-free, the^ defendants applied to the Settlement 
officer to assess such land and to settle it with the _ 
plaintiffs as the persons in actual possession as pro- 
prietors. This having been done by the settlement 
officer, the plaintiffs sued the defendants to be main- 
tained in possession of such land free of revenue, and 
for the cancelment of the Settlement officer’s order. 
Held that, under s. 211 of Act XIX of 1873, the 
suit was not cognizable in the Civil Courts. ZAinr 
•Singh v. Ujagab Singh . I. L. E,, 3 All,, 387 

251, Suit to set aside Collector’s 

order for contribution — Malikana — Cavern- 
ment revenue — P. Land Revenue Act (Act 
XIX of 1873 J, s. 241, cl. (b).—At ttxe acMcvacnt 
of a certain' village, a malikana alloivauca of 10 per 
cent, on the revenue was reserved for C, the talukh- 
dar to whom the village belonged. At the same 
settlement, the muafi-holding of A in the village 
was resumed, and assessed to revenue; but A re- 
fused to engage for it, and it was therefore merged 
for revenue purposes in the mehal of the village, 
though still held by A. In 1‘'72, A obtained in the 
Civil Court a decree by which ho was declared to bo 
the proprietor of his holding, and to be entitled 
to engage for it separately ; and thereupon the Col- 
lector constituted the holding a separate mehal 
by causing a kheivat to be prepared, and fixing 
the proportion of the revenue assessed upon the 
entire mehal which the muafi-holding should bear. 
Subsequently the zamindars of the village applied to 
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JTJEISpiCTIOir OS’ CIVIL COURT 

—continued, 

25. KENT AND EEfVENUE SmTS-co)i!;ij2«fi<7. 

inasmuch as that section refers to grants for holding 
laud exempt from the payment of rent alluded to in 
s. 10 of Eegulatiou XIX of 1793, and that Eegulatioii, 
assuming it to refer to grants free from payment 
of rent as well as of revenue, contemplated grants not 
only free from payment of rent in cash or kind, 
but free from payment of anything in lieu thereof. 
A tenure such as in the present case, where the laud 
was land originally paying rent in cash, and whore 
the cash rent was exchanged for rendition of services, 
is not a rent-free grant within the meaning of tlio 
Ecgulation, nor consequently of s. 30 of the Bent 
Act, 'Mutiy hall Sen Q-ywal v. Deshkar Roy, 
B.L,R.,Sup. VoL,774 : 9 W.R-,!, and P«ra» J/aZ 
V. Radma, L L, It., 2 AIL, 732, referred to. Per 
Mahmood, J, — ^The services connected with the 
grant in this case did nob constitute “ rent “ within 
the meaning either of the N.-W. P. Eent Act or 
of the N.-W. P. Land Eeveuue Act (XIX of 
1873), and the word “render” in s. 3 of the 
former Act does not include or imply the rendering of 
services or labour. The word “rent" is probably 
used as the equivalent of the Hindustani words lagan 
or poth representing the compensation receivable by 
the landlord for letting the land to a cultivator, and 
a. 3 of the Eent Act, where it uses the expressions 
“ paid, delivered, or rendered,” must be taken to refer 
respectively to rent paid in cash, to rent delivered 
in kind, and to rent rendered by appiuisement or 
valuation of the produce. The grant in the present 
case was a rent-free grant of the nature of chakran 
or chakri, i.e., service tenure, to which s, 41 of the 
Eegulatiou VIII of 1793 related. The incidents 
of the tenure would be governed by s, 30 of the Eent 
Act and ss. 79-84 of the Land Eevenue Act, being 
matters outside the jurisdiction of the Civil Court. 
The scope of s, 10 of Eegulatiou XIX of 1793 is not 
limited to permanent rent-free grants, and the present 
suit was in respect of a matter falling within s. 95, 
cl. (c), of the Eent Act, and "provided for in ss. 79 to 
89, both inclusive,” of the Land Eevenue Act, within , 
the meaning of a. 241, cl. (/I), of the latter Act. Puran 
AfoZ V. Padma, I. L. R., 2 All., 732 ; Pika Ram v. 
Khuda Yar Khan, J. L. R., 7 All., 191; and Porbes 
V. Meer Mahomed Tuquee, 18 Moore’s I. A,, 438, 
referred to. Wabis Ail v. Muhammad Ismaih 

[1. L. B., 8 AIL, 652 

(d) Otob. 

266. ^ Suit for partition and 

account of talukhdari estate — Oude Rent Act 
(XIX of 1888), s. 83, cl. 15, s. 106 . — In a suit com- 
menced in 1865 by a member of a joint family for the 
declaration of his rights in a talukhdari estate, parti- 
tion not being claimed, the order of Her Majesty in 
Council (1879) directed that the talukhdar should 
cause and allow the villages forming the talukhdari 
estate and the proceeds thereof to be managed and 
applied according to the trust declared in favour 
of the members of the family. The plaintiff in that 
suit afterwards obtained entry of his name as a 
co-sharer in the villages in the register kept under 


JURISpiCTIOIN OR CIVIL COUET 

— continued. 

25. EENT AND EEVENUE &mT8-concluded. 

Act XVII of 1876, 8. 56, and then broncht the first 
of the present suits for his share upon partition, both 
in that estate as it stood in 1865 and also with the 
addition of villages since acquired out of profits 
claiming an account against the talukhdar. The 
latter alleged, among other defences, that the talukh- 
dari estate was imp.artible, and brought a cross-suit 
to establish this, and also that it was held by him 
according to the rule of primogeniture, the right 
of other members of the family being only to the 
profits. Meld that the provisions of the Oudh Eent 
Act (XIX of 1868). s. 83, cl. 15, and s. 106, px’ecluding 
proceedings in the Civil Court, might be applicable to 
the proceeds of the villages forming the original 
estate, the claimant having been recorded in the 
revenue records as a shareholder therein, but could 
not be applied to the rest of the joint estate, and the 
Civil Court therefore had jurisdiction. Pibthi Pat, 
V. JowAHiR SmoK . I. L. E., 14 Calc., 493 

[L. E„ 14 I. A., 37 

26. EEVENUE. 

257. — Suit to try liability to 

public revenue on land — Wrongful nets hy 
exeeufire^ otRcer of Oorernmeni. — The Civil Courts 
have jurisdiction to entertain suits brought to try 
questions of liability to the public revenue assessed 
upon land. Where a suit is brought for alleged 
wi'ongful acts by an e.vecutive officer of Government, 
the circumstance that the acts complained of were 
done in enforcing payment of a revenue assessment 
sanctioned by Govei’nment does not, per se, preclude 
the jurisdiction of the Court to entertain the suit. 
But acta done by Government through its executive 
officers, not contrary to any existing right, according 
to the laws administered by the Municipal Courts, 
although they may amount to grievances, would 
afford no cause of ‘action cognizable by the Civil 
Courts, Ubph Laeshmi Bhayamma Garu d. Ppe- 
Tis 2 Mad., 167 

258. Suit against officers of 

sea customs for act done without jurisdic- 
tion — Revenue, Matter concerning — 53 Geo. Ill, 
c. 155, ss. 99 and 100 — Mad. Reg. IX of 1803, 
s. 55. — Per Innks and Kbbuan, JJ. {dissentient 
THB Chiep Justice) — The High Court of Madras 
has jurisdiction to try original suits asainst revenue 
officers fm- acts ultra vires done in their official capa- 
city, The provision of the Letters Patent of the late 
Supreme Court, whereby such suits were excepted 
fi’om the jurisdiction of the Supreme Coxirt, has 
not been continued by the Lettex-s Patent of the High 
Court 80 as to except such suits from the oiisinal 
jurisdiction of the High Court, bnt has been impliedly 
repealed by those Letters Patent.' Per Kernan, 

•7. — The said provision was repealed by 59 Geo. Ill, 
c. 155, 89. 99 and 100, except as to land revenue. 

Per Innes, P., contra. Per THE Chiee Justice and 
Inhes, j. — The District Court of Chingleput contin- 
ued down to the year 1876 to have jurisdiction 

1 under Madras Eegulation IX of 1803, s. 55, in suit 
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DIGEST OP CASES, 


( 4376 ) 


JUBlSpiCTIOlT OP CIVIL COURT 

— ooniinued, 

27. EEVBNUE COURTS— coniintte^. 
obtain a division of the lands of an estate paying re- 
venue to Government, the suit is not maintainable in 
a Civil Court. Dooega Keipa Rot v. Mohesh 
ChundeeRot . . . .ISW. R., 242 

268. Suits for partition of es- 

tates paying revenue to Governmenc— 
jSey. AiAT of 1814, s. 3 — Apportionment of revenue^ 
— ^Regulation XIX of 1814, s. 3, which requires that 
the partition of estates paying revenue to Government 
should be executed under the supervision of the 
Collector, applies only where there is a revenue 
payable to Government, which must be apportioned 
when a division of the estate is made. It does not 
apply where in making a division of the property it is 
unnecessary to apportion the revenue, it being al- 
ready apportioned and payable by each of the owners 
of each of the parts of the original estate. A suit 
for partition in such a case may be entertained by 
the Civil Courts. Shama Soondtjree Debia v. 
PuEBSH Nabain Rot . . .20 W.B., 182 

289. Suit to set aside partition 

Under Beng. Reg. XIX of 1814 and for re- 
distribution of shares in estate.— The plaintiffs 
and defendants were owners of an undivided estate. 
Besides their share as part-owners, the plaintiffs held 
some of the estate as tenants aud some as purchasers 
from some of their co-sharers in the estate. The 
whole estate was partitioned under Regulation XIX 
of 1814, aud on sueh partition the lands which the 
plaintiffs held as tenants and as purchasers were 
allotted to co-sharers other' than those under whom the 
plaintiffs held or from whom they purchased. In a 
suit by the plaintiffs for declaration of their title to 
those lands and for a re-distribution of the shares, — 
JELeld that the Court had no jurisdiction to entertain 
a suit to alter a partition effected by the Revenue 
authorities. Shabat Chundeb Bubmob v. Hdb- 
GOBiNDo BtTEMoir . . I, L. R„ 4 Calc., 510 

Radha BuiiiiBH Singh «. Dhbbaj Mahxa 
Chand . . . . 2 W. B., Mis,, 61 

270. Suit by allottee at private 

partition to stay proceedings and bave his 
possession confirmed — Satmara — Proceedings 
under Beng. Reg. XIX of 1814 — Partition hy 
private arrangement. — An allottee under a private 
partition sued tostay subsequentproceedings brought 
under Regulation XIX of 1814 and to have his posses- 
sion confirmed. The defendants objected to the suit 
being heard by the Civil Court, no proceedings having 
first been instituted before the revenue authorities. 
Meld that the question whether the Collector would 
have brought the lands to partition, depended upon 
whether they were held “ iu common tenancy j ” if they 
were not so held, the Collector would be only com- 
• petent to make an assignment of the revenue iu pro- 
portion to the several portions of the land held by the i 
shareholders, and the Civil Court was entitled to 
adjudicate on the plaintiff's claim to be iu possession , 
of lands as comprising his share in the estate, j 
and, on his succeeding in proving his claim7to declare j 


JURISDICTION OR CIVIL COURT 

— continued. 

27. REVENUE COURTS— confi'aitei. 

that those lands belonged to bis divided share. JoT- 
NATH Rov r. Lall Bahadttb Singh ' 

[Iv-L. R., 8 Calc., 123 : 10 C. L. R.,_146 

271. Suit to establish shares 

after rejection of portions.— Where the Collector 
directs that a separate account should be opened with 
the co-shaver of an estate on his application, and his 
share is found not to be such as he states it to be, the 

I co-sbarers are at liberty to bilng a suit in the Civil 
Court to establish the e.xtent of their shares, in the 
event of- the Collector under the batwara law reject- 
ing their applicatim for a division of their speeme 
shares. Khedoo Thakoob v. Bhogwht bABL 

[16 W. B., 9 

272. Suit for partition of lands 

excluded by Collector. — On partition of a certain 
mehal, lands belonging thereto were excluded by the 
Collectdr. It being aftenvards satisfactorily found 
that such lands really belonged to the mehal and 
ought not to have been so excluded,- it was held that 
a suit would lie iu a Civil Court for partition of the 
excluded lands on the basis of the former partition. 
Sree Misser v. CroxuHy, 15 W. R., 243, distinguished. 
Keishno Khmae Baisak i), Bhih Labi, Baisax 

[4 C. L. R., 38 

273. Suit for declaration of 

right to share.- There is nothing in the butwara 
haw or in any other regulation to prevent the Civil 
Court fiom entertaining a suit for a declaration of 
the plaintiff’s right to a larger share than that 
recorded in his name in the paper of partition. 
SPENCEE V. PtTHHL Chowdet.' Spenceb V. Kadib 
Bhksh . 6 B. L. E., 653; 15 W. E., 471 

See AHiiEDiniBA v. Asheuee Hossein 

[8 B. L, B., Ap., 73 note 

274. Suit for partition — Revenue- 

paying estate — Partition — Civil Procedure Code 
(Act X of 1877), ss. 11, 265.— Where one of several 
co-shavers, owners of a piece of land defined by metes 
aud bounds and forming part of a revenue-paying 
estate, brings a suit for partition, in which he does 
not seek to have his joint liability for the whole of 
the Government revenue anuulled, such suit is cog- 
nizable by the Civil Courts which have jurisdiction to 
determine the plaintiff’s right to have his share 
divided aud to make a decree accordingly. ChHndee- 
NATH Nunvi V. Hue Nabain Deb 

[I, L. E., 7 Calc., 163 

276. Suit to have possession on 

private partition confirmed — Declaration 
ayainst jurisdiction of Revenue Court to partition 
—Specific Relief Act, 1877, s. 42.— Certain proceed- 
ings having been instituted to obtain a batwara of 
an estate, the plaintiff, who was one of the co-sharers 
in the estate, filed a suit against the others for a 
declaratiou that certain plots, which were comprised 
in the estate, and which he alleged had-been allotted 
to him on a private partition, were not liable to p.arti- 
tion by the revenue authorities. The plaintiff also 
prayed for confirmation of his possession, and that 
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JURISpiCTION OF CIVIL COOBO? 

— continued. 

27. KEVENUE COURTS— coMi-.nHcrf. 

283. ■ Suit to sot aside order of 

Settlement Officer as to proportion of pro- 
fits -Banff. _ Iteff. VII of 1833, s. 10, cl. i.— Tlio 
pliiiiitiffs, biawjulai's, sued to set aside tiie order 
of a Bettleineut ( Ulcer, which deteniiiucd the propor- 
tion in wliich the ])iofitB nrisiii" out of the limitation 
of the Govermnent demand should bo divided betweeu 
them and the talukhdar. Held that, it beinj; under 
cl. 1, s. to, Regulation VII of 1822, the function of 
the Governor General in Council to determine such 
proportion, the suit was not cognizable by a Civil 
Coui't. Jooaii Kisuoub r. RAHrEBTAu Sinou 

[4 N. -W., 129 

284. Suit in Civil Court for 

ejectment — Xe/usal of tenant to accept settlement 
after enhancement, under Ben ff. lie/;. VII of 1822, 
s. 14, of rent of landsin a town. — Whercthe Collector 
has issued duo notice of ouhancement, under s. 1-4 
of Regulation VII of 1>‘22, of the junia of lauds, 
situate in a town and subject to that Regulation, aud, 
on failure by the tenant to accept a settlement at the 
revised rate, au action in ejectment has been brought, 
the Civil Court has uo j)ower to consider whether 
the now rate of assrssnieut is rcae'.uablo or In any 
way to interfere with the amount of the revised ; 
jama as fixed by the Collector. Ram CiUjxrEtt 
•Beba tj, GovEEKitENX . . 6 O. L. K., 365 

285. Suit to alter settlement— 

Be/iff. Reff. VII of 1^22, s. 15.— Lakhirajdars whose 
lands have been resumed have the right, under s- 15, • 
Regulation VII <f 1822 (if not barred by limitation), 
to bring a civil suit to revise, aunul, or alter a 
settlement made by the Collector, uot only ns against 
those who claimed the settlement before the revenue 
authorities, but against all who have claims. Bi3HO- 
EOOP Hazbah V. Ddsionoiee Deeia 

[16 W. B„ 637 

286. Partition of mehal — Ap- 

plication hy co-sharer for partition —Notice^ Iff 
Collector to other co-sharers to state objections 
upon a specif ed day — Objection raised after day 
specified by original applicant — Question of title — 
Distribution of land-N.-W. V. Land Revenue 
Act (XIX of 1S73J. ss. Ill, 112, 113, 131, 132, 
241 (f) — Civil Rrocedttre Code, s. 11. — So far as 
S 3 . Ill, 112, lln, 114, and 115 of Act XIX of 
1873 are concerned, a Civil Court is the Court_ which 
has jurisdiction to adjudicate upon a question of 
title or proprietary right, cither in an original 
suit in cases in which the Assistant Collector or 
Collector does uot pioceed to inquire into the merits 
of an objection raising such a question under s. 113 
or on appeal in those cases in which the Assistant 
Collector or Collector does decide upon such questions 
raised by an objection made under s. 112. The 
remaining sections relating to partition do not pro- 
vide for cr bar the jui’isdiction of the Civil Court 
to adjudicate upou questions of title which may arise 
in partition proceedings, or on the partition after the 
time specified in the notice published under s. 111. 

S. 132 is not to be read as making the Commissioner 
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— continued, 

27. REVENUE COURTS— eoaltuweif, 

the Court of Appeal from the Assistant Collector or 
the Collector upon such qucstlous, nor does s. 241 (/) 
bar tlie jurisdiction of the Civil Court to adjudicate 
upon them. Where, therefore, after the day specified in 
the notice published by the Assistant Collector under 
B.,1I1, and after an ameen had made an apportionment 
of lands among the co-sharers of the mehal, the 
original applicants for partition raised for the first 
time au objection involving a question of title or 
proprietary right, and this objection was disallowed 
by tho Assistant Collecti'r and the partition made 
and coufirmed hy the Collector under s. 131, — Held 
that the objection was not one withiu the meaning 
of B. 113, that tho remedy of tho objectors was not 
an appeal from the Collector's decision under s. 132, 
and that a suit by them in the Civil Court to estab- 
lish their title to tho laud allotted to other co-sharers 
was not barred by s. 241 (/), and with reference to 
8. 11 of the Civil Procedure Code was maintainable. 
Hoblbullah V. Kunji Mai, I. L. R., 7 All,, 447, 
distinguished. Sudar v. Khuman Singh, I. L, R., 1 
All., 313, lofeired to. MuHAiiirAD Abdci Kabiji 
t V. mpHAiiauD SnADi Khan I. L. B., 9 All,, 429 

287. Suit fox’ partition — Revenue- 

paying estate — Rroceedings under Beng. Act 
VIII^ of 1S76, s. 81, Rffeet of. — The jurisdictiou of 
the Civil Court in matters of partition of a revenue- 
paying estate is restricted only in questions affecting 
the right of Government to assess and collect in its . 
pwn way tho public revenue. Held, accordingly, 
that pendency of partition proceedings before the 
Collector under s. 31 of Bengal Act VIII of 1876 
was no bar to a suit for a declaration that under a 
partial partition effected between the co-sharers 
a portion of land had been sep.irately allotted to 
tho plaintifi. Zahbtjn v. Gowbi Shneab 

[1. L. E., 15 Calc., 198 

288. Sviit for partition, and poa- 

sesaion of a Bhare in. a particular plot in a 
pottah. — Jurisdiction of Reienue Court — X.-TV. 

B. Land Revenue Act (XIX of 1878), ss, 135, 
^41 (fJ.—A suit by a co-sbarer in a joint zamindari 
estate for partition and possession of his proportionate 
share of au isolated plot of land is not maintainable 
in a Civil Court with reference to ss. 135 and 240 
of the N.-W. P. Land Revenue Act (XIX of 1873). 
Ram Dayal v. Mega Lai, I. L. R; 6 All., 452, 
distinguished. Ijeaib v. Kanhai 

p. L. E, 10 AU., 5 

289. Partition by Civil Court 

of a portion of a revenue-paying eatate— 
Civil Rrocedure Code (Act XIV of 1882J, s. 265 
— Revenue-paying estate, Rai'tition of,^ into 
several revenue-paying estates. — The meaning of 
s. 265 of the Code of Civil Procedure is that, where a 
revenue-paying estate has to be partitioned into 
several revenue-paying estates, such partition must 
be Carried out by the Collector. Zahrun v. Oowri 
Sunkar,!. L. R., IS Calc., IPS,' approved. DbbI 
Singh e. Sbeo Lami Singh 

[L L. B., 16 CaIo„ 203 
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DIGEST Olf CASES, .( 488-4 ) 


^^URISpiCTION OP CrVEL COTJUT 

— cuntinucd. 

27. REVENUE COURTS~oon«tn«crf. 

Ijivacd ou a fraiululeut auil Uctitioua liiibiilint. The- 
suit, thovv’h ilisraih'.oil iu tlio tlrst Court, wu 3 dccrctd 
oii_ appeal. Held, ou apecuvl appeal, Iherobiin^Ko 
cvidenca of the fraud ou the record of tho caae, that 
the! pUuut'ilS was not entitled to a decree. Muuuiam 
lltUEE e. JI.VllOitED JAJfAI, . 12 W. B., 380 

301. Suit to sot ftsido order of 

Collector vefU3U\g to soli for arrears of rout. 
— A suit will not lio iu the Ci\il Court against an 
order of a Ca Hector refusing to hold a sale ot a tenuiv 
for arrears of rent. Ror IIoueekisuen r. 
Nal!SI^'a Naiuix . . G W. H., Act X, 63 

302. Suit to set aside order of 

Collector for registration of names.— A suit 
Mill not lie in the Ciwl Court to set aside an order by 
a Collector, made under s. z7. Act X of 1850, for tUu 
registr.ition of the .names of tliu defendants as 
ahikmi taluklulars in the plaiutiif’s scrisUta. Mauo- 
UED Nooit Ruksu e. Moiiua* Ciii'xdeu Poddau 

L6W,Il.,Aet X, 67 

303. Suit to cstublish claim to 

tenure not requiring registration— WwaVer 
of teaiire not reijiitnay j-eyistrofiou iu zamindari 
scrishla — A'uit to claim lu tenure . — the 

sub-lcttiug of a tenure docs not neccbsarily wake a 
raiyut a middlcuiun. A raiyat who holds laud under 
cullivatiou by bimaclf, or by others taking under 
him, is not a middleman. Hia bolding, therefore, 
was not ouo the transfer of which required registra- 
tiou under s. 27, Act X of 1859, and a suit will lie in 
the Civil Court in such a case by uu unsuccessful 
claimaut under s. lOG of that Act. Kaeoo Lale 
T nAKOOtt V. Luoujieei’ut Dooquu 7 W. B,, 16 

304. Suits to reverse summary 

awiirds for reut — Queitiou oj title . — Iu a suit 
brought by-raiyats to rovci-se summary awards for rent, 
tho Court, iuatcad of deciding the quesUou of title 
between tho co-defeudauts, should merely dcteriniuo 
to whom the plaintiffs have paid rent hi past years, 
and their liability for tho present year, in accordance 
with tlieii- past payments and tho possession of the 
property- evidenced thereby, leaving the contendiug 
eo-sharers to settle tho question of title in .a separate 
suit brought for that purpose. Moddoosoodun 
Aohaej V. Kishobe Hazbah "W. B., P. B., 38 

305. r — Suit to set aside order of 

Eevenue Court directing ejectment — Cause 
of action— Zes judicata . — A Revenue Court having 
ordered a tenant to be ejected under s. 10 of the 
Rent Recovery Act on the ground that he had 
refused to accept a pottah as directed by the Court, 
the tenant brought a suit in tho Civil Court to set aside 
tho order of the Revenue Court. Held that the suit 
would not lie. Raoava v. Raja&opaIi 

[I. L, E., 8 Mad., 39 

308. Order of ejectment— Suit ' 

to set aside sueh. order — Madras lient iie- 
oovery Act (Mad. Act VIII of I86SJ1 s. 10 , — 
Meld (Datibb, J., diss.) that a tenant who has been 


JUBISpiCTIOlsr OP CIVIL COtIBT 

— Continued. 

27. REVENUE COVUIS—cpniinued. 

ojected in pursuance of an order under Rent Be- 
cou'ry Act (5/adras), s. 10, cannot maintain a suit to 
question tho legality of that order. Itoyava v. 
Jl(tja<iopitl, I. L. It., 9 Mad., S'J, followed. ilAKlCKA 
GKA3I.t>-I V. Ramacuandba AvV’AB 

[L L. E., 21 Mad., 482 

307, — Suit for money paid as 

rent — Jieiit /mid lii-ioe. — The plaintiff sued to 
rtcovir money u-hicli she had paid as rent to tho za- 
iiiindar, undira decree of the Revenue Court, after 
she had already paid her rent toTiis gomastah. Meld 
that the suit was not lognizableby tho Civil Court. 
SAODAiUEI Dabi r. TnAKosrANi llEnt 

[3 B. L. E., Ap., 114 


308. Suit after decision of Eo- 

venue Court under Act X of 1859, s. 77— 

Quediun of title After a decision by a Revenue 

Court under s, 77, Act X of 1859, a Civil Court 
might determine the legal title to the rent ; and, when 
determining such title, the Civil Court might also 
determine whether any rent which may have 
been lo^t to a party by tho dcclsiou of tho Roveivuo 
Court might not bo recouped to him. Kebaet: 
Bossejn V. SuuitauAUB Alt . 13 W. E, 468 


309. Enquiry into legality of 

pi-ocecdings of Collector— /icny, VII of 
s668—Cerli/ieafe under s. 18. — In a suit for aircars 
of rent it appeared that tho plaintiff claimed under 
a pottah granted by the owner of land after a certifi- 
cate had been issued against him oat of a Collector’s 
ollicc under Bengal Act VII of 1868. Thedefendants 
had purchased the land iu question at a sale held 
under the Act. The plaintiff alleged that tho 
ce-rtificato bad not beou served, and that no notice 
before tho certificate was issued was served upon the 
grantor as required by s. IS of the Act; and he 
contended that, as tho Collector’s proceedings were 
irregular, the pottah was valid. The District J udge 
held that tho Civil Court had no power to enquire 
into the Collector’s proceeelings, and must, as nothing 
appcai-ed to the contrary, assume that they were 
regular, and dismissed the suit. Meldthat the Judge 
was bound to examine the proceedings of the Collector 
to see that they were legal and regular so as to con- 
stitute a legal bar to tho grant of tho pottah, and 
that the Judge was not at liberty to make any 
presumption iu favour of their legality or coiTCctness. 
Hejx Lotta V. Sbeedhone Bobooa 

[L L. E., 3 Calc., 771 


'310, Suit for executioa of de- 

iree iu summary suit for rent.— A regular 
uit to enforce a decree obtained in a summary suit 
or rent, which the Eevenue Court has refused to 
xccute upon tho ground that it has been satisfied, 
launot be maintained in the Civil Court (Steeb, J., 
lissenting). Anaeda Mati Dasi v. Patit PabuiU 
-lAST -R T. -R S.ITA Vnl.. 18 ; W. E., E. B., 118 


Sll. Suit to enforce decree of 

Eevenue Court. — As a general rule, a suit cannot 
be bi'OTttgbt io- a» Civil Cotixt to enforce Oi decree of 
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taoua^go Suiqxiand pBB SaiXjj t'D« 'aovatl :]oiQi*qomi 
JO auoiioanj ]Bua;i|9tm pa« eoi^od aqi taamiuaAOQ 
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louxjloo oqi Xq Xiuoqint PkiiBinSjj jo OftMaso 
uy ’ilioiitioo n* iwanag iooiatOQ oqi jo oaatoil 
etiii![iiSa{ {B43U39 aqi ‘JO okitniaia joupav N>f)33r 
-qn* 6q oj ja«3ta itm f>inog qStjj aqj Xq »»«3li44>j 
tiitipoj *,X)t3^ii;; 43JX JO tjcj Xqb ti] ooipiptunC 
JO 0113431a Oq> ’JOI *3 S' y fa >»V 
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VjtjjojoonBVQdinBaqoqinwtv jO43no«»iinai'>0jaiq0 

Bqi Xqpsonoquoi non^unos uomda puBDlSTludy 
o] jopanm 4nj P3T4J bjojv uinostjd ojiq aqi louittp 
qBqljoapnog BqqmajqBUi wms itoitous poB p«3 
Bqq U} vnoj “’ll J® «’» 0 d oqq 6»iM3ta Pinoqt 
mwtV JO 43uwimffiCO eq^ paqasiy puB 
nB3»twXr poB bbXii -0 aqi oq py aqj jo snottuojd 
^ —■ ."•.r, on, «.x5x wqopo 
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JimisDicTioiT 03? cmMnsrAi. court 

— cuiitinucd. 

Col. 

(i-) jrcKDEn .... -tua 
(0 KEciaviiJo Stow;:/ PnorEnTX . -lilG 
(m) TiiEVr -tiic 

5, OrvE.scus COMMITTED wntii.vo JoiruxEi* 4 417 


See Ai’I'Eal in CniMiNU, CAsr.d— A cts. 

(X L. R.. 4 Calc., 007 
I. ’Ll. R,, 16 IBoni,, 606 
Stf Commission— C imtis-Ai, C.isus. 

[I. L. R., 6 Bora., 333 
See C.\sr3 UNDEn II ton Couur, Juiusdic- 

TIO.V OE — CllIMIN.Ui. 

Sec ISSANITT . I. Ij. R., 2 Calc., 360 
Sec Oitenx'e committed o.v the IIiok 
•‘^ea 3 . .IB. Ii. R., O. Cr., 1 

[7 Bora., Cl*., 80 
8 Bom., Cr.. 03 
I. L. R.. 14 Bom., 227 
r. L. R„ 21 Calc., 782 
See SuTOKMi: CoouT. Cai.cctta. 

[1 Mooro's I. A., 07 


1, GENEUAli jmilSDICTIOK. 

Presumption of jurisdiction 

—Ohjection to Jurisdiction. — The nigh Cotirt bchi!? 
a Court of superior jurisdiction, the iv.int of juris. 
dictiou i<i not to bo prrsumeil, but the contrary. 
Where tbo II icb Court had jurisdiction to try a pri- 
soner for the offence conVuiitted. if a oharco bad been 
made asainst him by a person autliorircd to make 
that char'ic. and the pri'oncr pleaded ntd prnilty, — 
Seld that proof need not bo (liven that tlio olUcer bad 
.autlioritv to send up the oliarse. Objcctioua to tbc 
jurisdietien should he wade before pleadiu*; to the 
general iesue. Qdeen r. JTABAmnp Goswami 
li B. Ii. B., O. Cr., 16 : 15 W. R., Cr., 71 note 
17 "W. B., Cr., 30 note 

2. Kosiatance of process of Civil 

Court. — The resistance of process of a Civil Court 
is punishable, under tbc Code of Criminal Procedure, 
by a Court of criminal jurisdiction. In re Chunder 
Kant Churl-erluttu, 0 TV. if., Cr., 63, overruled. 
Queen i>. Bhagat Dapadau 

[2 B. li, B„ P. B„ 21 ; 10 'W, B, Cr., 43 

3 . Questions of title — Construc- 

tion of documents.— Ik is at all times desir.able th-' 
questions of title should not bo tried in Cr>’ 
Courts, and more especially whore such qn< 

pend on the conarruction of obscure (’ 
fall to be decided in reference tc 
which at the best but an inin 
served. Queen r. Kishpn 

4. Spec’ 

general jurisdiction— 

hy trustee of temple — 2Iad. Jto 
XX of 1863. — The ordinary crim. 
eluded by Eegulation VII of ' 817 m 
1863. Anontmous Cases . I. L. B., ! 


JURISDTCTI03J7 OP CRIIVTOSTAL COURT 

— COllilfiUGd, 

1* GL^ERAL jurisdiction — continued* 

6. - — Spoolttl law, .TuriscUotlon un* 

dor. Effect of Criminal Procedure Code on — 
Criminal Vroctdure Code f.lct X of 1882), 1 , — 
The jiirisilietimi eouferrtd iiy Ihe Cede of Criminal 
Proerdurii (.Set X 0118.82) dors not affect nnv spe- 
cial juris Hetion or power ronfrrred by any law in 
force at the time whin tlic Cole came into force. 
Quhen-Emi'uess r. Gusxajui B^ejouji 

[1. 1., B., 10 Bom., 181 

0. — Ord«r under Criminal Cede 

by executive Ofllcoi* — Poirer of .Tudiclat Courts 
to yecs'ion the le'ioUt;! of sa"h oiv/cr. —Where an 
cxccnMve ntJicer m ikcs an order or issues a notifica- 
fi"'!) under tlie provisions of the Colo of Criminal 
Piocfdnrc, it is not v\itl)in the proiinee of judici.al 
niitliority t'l iiu(stioi) flic propriety or legalltv of snch 
order or notilleatiou until an attempt is made to en- 
force the cxaetio'i of a penalty against a nerson com- , 
mittlinr a breach of such order or notification. It 
then becomes the duty of the jiidiciaronthority to 
consider whether the order is properly made or not. 
iNTHIMrATTER OP THE PETITION OP .^UEJANAEAIN 

Daes. Empeebs f. Scitj.VNAneiN Dass 

[I, L. E., 0 Calc,, 88 

7. , — Obsti’uction to rigbt of way 

— Preciion of iuUdln'’ on puhtic teny. — Whore a' 
party residtnu on one side of a public lane encroaches 
on the lane by building, and narrows the pasaiue 
at that particular spot. .'O far .as to cause the fcra/lic 
to pass over a portion of the land of the partv resid- 
iu'Ton the opposite side of the lane, the remedy ■ 
the latter is, bv recourse to the Criminal Com' 
prevent the o’'strncl!o'i of the public tboio”' ' 

If be does not do so. lie has no o.anse of actio 
the other, Audue Hye r. Eam Caunv St 

[IK 

8. Suit for cloaing r 

opening old one. — In a suit for 
opened by the defendants tbrr 
plaintiff, and for opening ^ 
been closed by the defend- 
that the question of on 
belongs to the Cr' 

Court. Hiua 
CHATTEKJn 
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DIGEST OE CASES, 


( 4404 ) 


JUEISpiCTIOlir OP CElMnSTAL COURT 

— continued. 

2. EUROPEAN BRITISH SUBJECTS— ccHnuerf. 

British-bom subjects, yet this power ceased in A.D. 
1709, when its Charters were sui'reudered to Queen 
Anne. From that date down to the passing of tho 
3 & 4 Will, IV, c. 123 (with tho exception of 
a limited power of legislating as regarded tire local 
limits of tho presidency town), no authority expressly 
granting power to the East India Company or tho 
Indian Government to legislate for British-bom sub- 
jects can be found. Semble — That neither the East 
India Company nor any Indian Government (with the 
like exception) possessed such power from the year 
1709 till the passing of the 3 & 4 Will. IV, 
c. 122. With the exception of offences made punish- 
able _ by the B3 Geo. Ill, c. 155, a. 105, by 
Justices of the Peace, tho Recorder's Court had, by 
virtue of the 37 Geo. Ill, c. 142, s. 10, exclu- 
sive criminal jurisdiction over British-born subjects 
throughout tho Bombay Presidency, and the same ex- 
clusive jurisdiction was continued to tho late Supreme 
Court, and is now exorcised by tho High Court, with 
tho like exception, and some further exceptions intro- 
duced by subsequent Acts of the Government of India. 
The Bombay District Police Act (VII of 1867), 
passed by the Govej'nor of Bombay in Council for 
making laws and regulations, is ultra vires in so far 
ns it confers criminal jurisdiction upon Magistrates in 
tho mofussil, being also Justices of the Peace, over 
British-born subjects, as it thei'eby affects the Acts of 
Parliament under which the High Court is constituted, 
and interferes with the criminal jurisdiction which 
that Com-t possesses over British -born subjects in the 
mofussil, which jurisdiction is exclusive except in so 
far as it is limited by Stat. 53 Geo. Ill, 
c. 155, s. 105, and certain subsequent Acts of the Go- 
vernment of India, Reg. a. Reav 7 Bom., Or., 6 

23. Power to try European 

British subject — Criminal Frocedure Code (Act 
Z of 1872), ss. 71-88 — Fower of Indian Legislature 
— 24: 4” •55 Viet., o. 67 (Indian Councils Act), 
ss. 22 and 42. — A European British subject in the 
mofussil was convicted by a Magistrate under the 
provisions of Ch. VII of Act X of 1872. He appealed 
to the High Court on the ground (inter alid) that the 
Magistrate had no jurisdiction to try the case, inas- 
much as the Governor General in Council had not the 
power, under 24 & 25 Viet., c. 67, to subject 
a European British subject to any jurisdiction other 
than that of the High Court, and therefore the pro- 
visions of Act X of 1872, under which the prisoner 
had been tried, were ultra vires aud illegal. Meld 
that the jurisdiction of the High Court as given by 
the Letters Patent in subject to the legislative powers 
of the Governor General in Council, and therefore 
I’c Magistrate had jurisdiction to try the case. 
ITIBEN V. MbABES 

[14 B. I,. E., 108 : 22 W. E., Cr„ 84 

24. — Criminal Fro- 

cedure Code, 1882, s. 4, cl. (i), and ss. 453 and 454 
— Frivilege — Waivet — Jurisdiction of High Court 
oner Muropean British subjects in Sind — Bom. 
Act XII of 1866. — Where a European British sub. 


JUBISpiCTIOJN OE CElMmAl, COURT 

— continued. 

2. EUROPEAN BRITISH SUBJECTS— 

ject waives his right to bo dealt with as such by the 
Magistrate before whom he is tried, he thereby loses 
all the benefits of the special procedure provided for 
him under Ch. XXXIII of tho Code of Criminal Pro- 
cedure (Act X of 1882), including the right to have 
the proceedings in his case reviewed by a Presidency 
High Court, if another Court exercises the highest 
rovisional jurisdiction under the Code in cases other 
than those against European British subjects iu the 
place where he is tried. The definition of “ High 
Court ” in s. 4, cl. (i), of the Code of Criminal Pro- 
cedure (Act X of 1882) must be read with reference 
to the “special proceedings” .against European British 
subjects contemplated in Ch. XXXIII, and not with 
reference to proceedings genemlly against Europeans, 
including proceedings in which they waive then- 
rights under that chapter. If therefore in any parti- 
cular case the special rules contaioed in Ch. XXXIII 
of the Code cease to have any application, the defini- 
tion of “High Court” in the former part of s. 4, 
cl. (i), ceases also to have any application to such a 
case. The definition in the latter part of the section 
then prevails, and the case falls within the category 
of “other cases” to which that part of the section ap- 
plies. The accused, a European British subject, was 
tried before the City Magistrate of Karachi and con- 
victed of criminal breach of trust under s, 409 of the 
Indian Penal Code, and sentenced to six months’ 
simple imprisonment. At the trial, he waived his 
right to be tried as a European British subject. M’eld 
that the accused was not subject to the revisional 
jurisdiction of the High Court. The accused not hav- 
ing been tried under the special procedure laid down 
for the trial of Em-opean British subjects, theSudder 
Court in Sind, which, under Bombay Act XII of 
1866, was the highest Court of Appeal in all civil 
and criminal matters in Sind, had the revisional 
powers of a High Court in the present case by virtue 
of the latter part of s. 4, cl. (i), of the Code of Cri- 
minal Procedure. Queen-Embeess v, Gbabt 

[I. L, E, 12 Bom., 561 

25. Jurisdiction of 

High Court — Foreign Jurisdiction Act, 1879, Ch. 

11 — Furopean British subjects in Bangalore — 
Justices of the Feace for Mysore.— The civil .and 
military station of Bangalore is not British territory, 
but a part of the Mysore State, and the Code of Cri- 
minal Procediu-e is in force therein by reason of decla- 
rations made by the Governor General in Council in 
exercise of powers conferred by the Foreign Jurisdic- 
tion and Extradition Act, 1879. Justices of tho 
Peace for the State of Mysore are also Justices of the 
Peace for Bangalore, and both the Civil and Sessions 
Judge and the District Magistrate of Bangalore, being 
such Justices of the Peace, are, by virtue of s. 6 of 
the said Act, subordinate to the High Court at 
Madras. Tho High Court has power, therefore, to 
transfer the trial of a European British subject from 
the Court of the District Magistrate of the civil and 
military stations of Bangalore to the Court of a Pre- 
sidency Magisti-ate at Madras. IN Bh Haves 

^ [I. L. E., 12 Mad., 39 
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DIGEST OP CASES, 


JUBISpiCTIOW OF CKIMrN'AL COURT 

— continued. 

4. OFFENCES COMMITTED ONLY PARTLY 
IN ONE DISTRICT— continued. 

s. 188 . — The accused were charged under s. 407 of the 
Indian Penal Code (Act XLV of 1860) 'with commit- 
ting criminal breach of trust in respect of certain 
property entrusted to them as carriei-a. They were all 
native Indian subjects of Her Majesty. The offence 
wa3_ alleged to have been committed in Portuguese 
territory^ and they were found in a place in British 
territory. Meld that under s. 188 of the Criminal 
Procedure Code (Act X of 1882) the accused could be 
tried in the place whei'e they were found. Queen- 
Emeeess V. Data Bhima . I. U. R., 13 Bom,, 147 

48. Place where consequence 

of act ensued — Criminal Procedure Code (1882J, 
ss. 179 and 185 — Penal Code ( Act XL V of 1860 J, 
s. 408 . — £, an employe of a company the olBce of 
which was at Cawnpore, was charged with the offence 
punishable under s. 408 of the Penal Code. The 
complainant alleged that P, being in charge, on behalf 
of the company at a place in Bengal, of certain goods 
belonging to the company, and being ordered to return 
the said goods to Cawnpore, never did so, and failed to 
account for the goods, or their value, to the loss of the 
company. Meld that, on the statement of the case by 
the complainant, the Courts at Cawnpore had juris- 
diction to inquire into the charge, inasmuch as the 
consequence of h’a acts, namely, loss to the company, 
occurred in CaTOpore. Quben-Eueress r. O’Beien 

[I, L, R„ 19 AIL, 111 


JURisDicTioisr OF cruhinal court 

— continued. 

4. OFFENCES COMMITTED ONLY PARTLY 
IN ONE DISTRICT — continued. 

of offences punishable under s. 412 of the Penal 
Code. Meld that no offence was proved to have been 
committed within the jurisdiction of a British Court. 
Queen-Empbess V. Kieeai Singh 

[L L, R., 9 AIL, 623 

(h) Euigeants, Reoehiting, 'hndee Faisb Pbh- 

TBNOES. 

51. Place wBere false pretences 

were Held out — Jurisdiction to try recruiters of 
emigrants under s. 71, Act XIII of 1864. — ^Recruit- 
ers of emigrants charged under s. 71, Act XIII 
of 1864, must be tried by the Magistrate within 
whose jurisdiction the holding out of false pretences r 
to the labourers took place. ANONrJioiJS 

[4 Mad., Ap., 4 

(«■) Escaeb ebom CcsiOD-r, 

52 . , Place of trial— District in 

which escape took place. — A convict escaping from 
custody must be tried for that offence in the district 
within which ho escaped i a Magistrate of another 
district has no jurisdiction to try him for the offence. 
Reg. V. Dossa Sbea . . .1 Bom., 139 

(J) KlDNAPriNG. 


(y) Dacoixy. 

49 , Dacoity committed out of 

British, territory — Concealment of property in 
Pritish territory — Criminal Procedure Code, 1872, 
s. 67 . — Where dacoity was committed at Velanpox-, a 
village in the territory of His Highness the Gayakw'ad, 
and a part of the stolen property found where it had 
been concealed by the accused in British territory, it 
was held that a conviction of dacoity could not be 
sustained, that being a substantive offence completed 
as soon as perpetrated at Velanpor; although, had 
Velanpor been ill British territory, the subsequent acts 
in the process of taking away the property might, in 
the legal (sense, have coalesced with the first and 
principal one so as to give jurisdiction under s. 67 of 
the Code of Criminal Procedure in each district into 
which the property was conveyed. But on a convic- 
tion of retaining stolen property, the sentences 
awarded could, it was held, be sustained, the retaining 
having taken place in British territory. Reg. v. 
Laxhxa Govihd . . I. Jj. B., 1 Bom., 50 

60. Dacoity committed iu 

British, territory — Criminal Procedure Code, 
s. 180 — Dishonest receipt of stolen property in 
foreign territory . — Certain persons, who were not 
proved to he British subjects, were found in posses- 
sion, in a native State, of property the subject of a 
dacoity committed in British India. They were not 
proved to have taken part in the dacoity, and there 
was no evidence that they had received or retained any 
stolen property in British India. They were convicted 


53. ^ Offences committed in 

different districts in the course of the same 
transaction — Criminal Procedure Code (1882J, 
s. ISO — Penal Code (Act XLV of 1860J, 
ss. 366 and 368 — Kidnapping — Commitment where 
to he made. — E, C, P, and K were committed by 
the Joint Magistrate of Muzaffarnagar to the Court 
of the Sessions Judge of Saharanpur. Upon the 
case which was before the Joint Magistrate, it 
appeared that E bad-committed the offence punish- 
able under s. 366 of the Indian Penal Code in the 
district of Bijnor, and possibly the other three per- 
sons bad committed the offence punishable under 
s. 368 of the Indian Penal Code iu the district of 


Muzaffarnagar ; C and P also possibly having com- 
mitted the offence punishable under that section in 
Bijnor. Under the above circumstances, the High 
Court, maiutaining the order of commitment made 
by the Joint Magistrate, directed the case to be 
transferred for trial to the Court for the trial of 
sessions cases arising in the Bijnor district, namely, 
that of the Sessions Judge of Moradabad. Eey.v. 
Sarnia Kaundan, I. L. E., 1 Mad., 173, and 
Queen-Kmpress v. Sutga, Weekly Xdtes, All. 
(18H3J, 164, not followed. Queen-Empress v. Jnyle, 
I. L. E., 16 Pom., 200, and Queen-Empress v. 
AhU Eeddi, I. L. E., 17 Mad., 402, refeired to. 
Queen-Empress v. Thaku, I. L. E„ 8 Pom., 312, 
followed. Qubbn-Eueeesb v. BAit Dei 

IT. L. R.. 18 AIL. 350 


Offence committed outside 

British, territory — Criminal Procedure Code 
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DIGEST OP CASES. 


( 4420 ) 


JUBlSpiCTIOTT OP KEVEITUP COUHT 

— continued. 

1. BOMBAY EEGULATIONS AND ACTS 
— concluded. 

relates to immediate possessions and under s. 15, 
the party to whom such immediate possession is 
given by the Mamlatdar, or whose possession he 
shall maintain, shall continue in possession until 
ejected by a decree of a Civil Court. The power 
reserved to the Eevenue Courts by s. 1, cl. 2, of 
Act XVI of 1838, to determine the facta of posses- 
sion and dispossession, was so reserved merely for 
the temporai-y purpose of enabling those Courts 
to dispose of the immediate possession, which was 
to continue until the Civil Court ejected the party 
put into such immediate possession. The purpose of 
Act XVI of 1838, as that of Bombay Act V of 1864, 
was temporary only, and chiefly to provide for the 
cultivation of the land and to prevent breaches of 
the peace until the Civil Courts should determine the 
rights of disputants. ’ The decisions of the Eevenue 
and the Mamlatdars’ Courts as to possession and 
dispossession do not bind the Civil Courts, the pro- 
ceedings in the former Courts being of a summary 
character. The Civil Courts alone can entertain the 
question of title. Basapa bin Mubtiapa v. Laksh- 
iiAPA BIN Maeitaalapa . I. L. B., 1 Bom., 642 

2. MADEAS EEGULATIONS AND ACTS. 

5 . Suit for rent of land — ITad. 

Act VIII of 1865 — Power of Mead Assistant Col- 
lector — Act HI 0 ^ 1865. — At the date of the enact- 
ment of Act XI of 1865, suits for rent of land could 
not be entertained by the Eevenue officers of this 
presidency, so as to bar the cognizance of suits by 
the Small Cause Court. Madi’as Act VIII of 1865, 
equally with the prior enactments, abstains from 
authorizing the cognizance by the Eevenue authori- 
ties of suits for arrears of rent. The cognizance of 
such a suit by a Head Assistant Collector is a pro- 
ceeding coram non judice. Gauei Anokiha Paba- 
THESB alias Satthappaiyan v. Kaiiappa Setti 

[3 Mad., 213 

6. Suit for possession of land 

after wrongful ejectment— Mad. Act VIII 
of 1865, s. 12. — Plaintiffs sued under s. 12 of 
Madras Act VlII of 1865, to be reinstated in the 
possession of certain lands from which they alleged 
they had been wrongfully ejected by the defendant, 
a zamindar. Defendant pleaded that the suit was 
not maintainable as the lands in question formed 
part of his “panai” lands and were not a part of his 
zamindari. Meld that the suit was maintainable 
before the revenue authorities under a. 12, Madras 
Act VIII of 1865. Nagaxasami Eamata Naik 
V. Pandya Tetab . . .7 Mad., 53 

7. . Suit for a pottah — Madras 

Vent Mecovery Act (Mad. Act VIII of 1865), 
ss. 8, 9, 10 — Penial of tenancy hy landlord — 
Question of title, — In a summary suit brought 
under the Madras Eent Eecovery Act to compel 
the defendant to give a pottah to the plaintiff for 
certain land which plaintiff claimed to hold from ! 


I JUEISpiCTIOBT OB EEVEWUB COUET 
— continued. 

2. MADEAS EEGULATIONS AND ACTS 
— concluded. 

him, the defendant denied that the plaintiff was 
his tenant. Meld that the Collector was bound 
to try the question so raised, and not to refer the 
parties to a regular suit for its determination. 
Naeayana Chaeiab V. Eanga Ayyangab 

[I. L. B., 15 Mad., 223 

8" ■ Suit to enforce acceptance of 

pottah. — MadraSi Vent Recovery Act (Mad. 
Act VIII of 1865), ss. 9 and 10 — Rond fide denial 
by defendant of plaintiff’s title — Question of title. 
— The plaintiff obtained a permanent lease of inam 
lands attached to a mosque from the four owners 
thereof. The defendant was a cultivating tenant 
on the lands, and the plaintiff duly offered the defen- 
dant a pottah. The defendant refused to execute 
a corresponding muchilika on the ground that the 
plaintiff was not his landlord, since the first of the 
aforesaid owners had granted a lease for 35 years to a 
person who had sublet the land to the defendant. 
The plaintiff thereupon brought a suit to enforce 
acceptance of a pottah under s. 9 of Madras Act 
VIII of 1865. The Deputy Collector having decided 
the case in the plaintiff’s favour, the defendant 
appealed, and the District Judge ffismissed the suit 
on the ground that the defendant’s contention raised 
a iond fide question of title which ousted the jmis- 
diction of the Deputy Collector. Meld that there is 
no provision in Madras Act VIII of 1865 that a 
bond fide denial of the relationship of landloi'd and 
tenant ousts the jm’isdiction of the Eevenue Courts ; 
and, with regard to s. 10 of the Act, whenever a 
Court is invested with jurisdiction to determine the 
existence of a particular legal relation, the intention 
must be taken to be to authorize it to adjudicate on 
every matter of fact or of law incidental to such 
adjudication. Narayana Chariar v. Ranya Ayyan- 
gar, I. L. R., 15 Mad., 223, and Ayappa v. Venkata 
Mrishnamarazu, I. L. R., 15 Mad,, 485, cited and 
followed. Abdub Eahuxan Sahib v. Annabibbai 
[I.L.E.,17Mad.,140 

3. N.-W. P.-EENT AND EEVENUE CASES. 

9. — Nature of defence— Pffect of, 

on jurisdiction of Court. — The jurisdictioa of a 
Eevenue Court under the Eent Act, 1859, was not 
affected by the nature of the defence set up. Doyab 
Chundeb Ghose V. Dwabeanath Mitteb 

[W, B., B. B., 47 : Marsh., 148 
1 Ind. Jur., O. S., 41: 1 Hay, 347 

Chundeb Koomab Mundub v. Bakeb Abi Khan 

[9 W. E., 608 

10. Denial of relation of land- 

lord and tenant — Issue as to relationship of 
landlord and tenant existing or not. — If in a suit 
brought in the Eevenue Court on an allegation of the 
existence of the relation of landlord and tenant that 
relation is denied by the defendant, the Court (instcjid 
of declining jurisffiction by reason of that denial) 
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DIGEST OP CASES. 


( <U24 ) 


JUHISpiCTIOHr 03? EJEVENtTB COUBT 

— ooiitijiued. 

3. N.-W. r. KENT AND REVENUE CASES 

— conlimicd. 

but aa appHcatioa oaly. PiiuiAnnA v. Jeoiai 

.... I. li. E.. G All., 62 

22. Suit for ax’roara of rout for 

poriod prior to ordor — Dcfermxnation of rent by 
Settlement ojjicei — Jurisdiction in sueb suit to 
determine rent for suck pcriod~N.~iF. P. Land 
Iteeenue Act (XIX oflS73J, ss. 72, 77— ^.-W. P. 
Pent Act (XII of 1S8IJ, s, 05 (IJ. — Tlio juriaiiictioii 
to dotenaiao or lis rout payable by a tenant is given 
exclusively to the Keveimo Court, either by order of 
the Settlemeut olHcer or by application under s. 05 
(i) of the N.-W. P. Rent Act (XII of 1881) ; and 
such rent cannot bo deternnued in a suit by a land- 
holder for arrears of rent in the Revenue Court in 
which the appeal lies to the District J udge or High 
Court. In March 1881, the rent payable by an occu- 
pancy-tenant was fixed by the Settlement officer 
under s. 72 of Act XIX of 1373 (N.-W. P. Land 
Revenue Act). In 1SS5, the laudlioldcr brought a 
suit to recover from the tenant arrears of rent at the 
rate so fixed for a period antecedent to the Settlement 
officer’s order, as well as for the period subsequent 
thereto. The lower Appellate Court dismissed the 
claim for rent, prior to the 1st July 188-1, and decreed 
such as was duo subsequently to that date, but 
without interest. Held that the rent could not bo 
fixed in the present suit, neither the Court of first in- 
stance nor the High Court having jurisdiction to fix 
it, and that the claim for rent for the period in ques- 
tion must therefore bo dismissed. Jtam Prasad v. 
Lina Kuar, I. L. R,, 4 AIL, old ! Special Appeal 
No. 914 of 1879 ; and Phula/ira v. Jeolal Sinyh, 
I. L, R,, 6 AIL, 52, referred to. Eaejia Puasad 
S iNOH V. J nOAL Das . X L, E., 9 All., 185 

23. Suit for arrears of rent in 

kind— i7.- IF. P. Rent Act (XVIII of 1873J, s. 93 
—Bhouli. — Meld (PnansoN, J., dissenting) that a 
suit for the money equivalent of arrears of rent pay- 
able in kind is a suit for arrears of rout within the 
meaning of a. 93 of Act XVIII of 1873, and therefore 
cognizable by a Koveuuo Court. Per Peahsok, J, — 
Such a suit, being a suit for damages for breach of 
contract, is cognizable by a Civil Court, TAJ-UD-Din" 
Khau i>. Eau Pabshah Bhagat 

[I. L. K., 1 AIL, 217 

24. Suit partly cognizable in 

Revenue Court and partly in Civil Court — 
N.-W. P. Rent Act (XII of 1881 J, ss. 206, 207.— 

A CQ-sharer sued in a Court of Revenue (i) for his 
share of the profits of a mehal, and (ii) for money pay- 
able to him for money paid for the defendant on 
account of Government revenue. An objection was 
taken in the Court of first instance that the suit, as 
regards the second claim, was not cognizable in a 
Court of revenue. The lower Appellate Court 
allowed the objectiou, and dismissed the suit as regards 
such claim on the ground that the Court of first in- 
stance had no jurisdiction to try it. Held that the 
objection being in efiect “ an objection that the suit 
was instituted in the wrong Court,” within the mean- 
ing of B8. 206 and 207 of Act XII of 1881, the defect 


JUEISpiCTI03!I Ol? EEVEinJE COUET 

' — continued. 

3. N.-W. P. RENT AND REVENUE CASES 

— continued. 

of jurisdiction was cured by those sections, and the 
procedure prescribed in s. 207 should have been fol- 
lowed. Laouui Naeaik 0. Bhawani Din 

[X X, R„ 4 AIL, 379 

25. - - Aet XJIofiaSl 

(N.-W. P. Rent Aet), ss. 206, 207 . — A suit was in- 
stituted in a Courtof Revenue which was partly cog- 
nizable in the Civil Courts. Held on the question 
raised on appeal, whether tbo Revenue Court had ju- 
risdictiou to cutertaiu the suit, that the provisions of 
ss. 206 and 207 of the Rent Act (NL-IV. P.), 1881, 
rendered the plea in respect of jurisdiction ineffec- 
tive. Badhinatu 0. Bitajan Lah 

[X X. E„ 6 AH., 191 

26. Suit for arrears of maHkana 

— Jurisdiction of Civil Court. — Suits for arrears of 
malikaua are cognizable by Revenue not by Civil 
Courts. Eaji CuaitN ». Gunga Pebshad 

[2 3Sr. W., 228 

27. Suit by mortgagor for pro- 

fits— Act XlVof 1863.— Vf here a mortgagor obtain- 
ing possession of the mortgaged property by redemp- 
tion sued the mortgagee for the profits of certain 
years as duo to him by the latter, — Held that the 
question, being not between co-sharers, but between 
mortgagor and mortgagee, was not cognizable by the 
Revenue Court under Act XIV of 1863. Peaui 
SooKu V. Adbas Any . . 2 Agra, Eev., 4 

28. Suit by lambardar for share 

of profits — Suit against lambardar. — A suit by a 
lambardar for his share of the profits against another 
lambardar is cognizable by the Revenue Courts. 
Mohasied Qaoos e. Kvnnsnsioomasx 

[1 Agra, Eev., 52 

29. Suit for profits taken by 

lambardar as movtsagee— Jurisdiction of Civil 
Court.— Whore profits received by a lambardar are 
not taken by him as lambardar, but in his individual 
character under a supposed mortgage title, such pro- 
fits are not recoverable by a suit for profits in the 
Reveuuc Court. Khoob Singh v. Rhlwant Singh 

[2 Agra, 302 

SO. Suit against lambardar for 

profits — Jurisdiction of Civil Court. — A lambar- 
dar is not chargeable in the Revenue Court in respect - 
of profits payable at a time prior to his appointment, 
although he succeeded his father in the office. His 
liability in such a case, if any exists, arises not by rea- 
son of his official character, but as one of his father’s 
heirs and representing his estate, and tho suit must be 
brought in the Civil and not in the Revenue Court. 
Mata Been v, Chhndee Ueen . 2 NT. W,, 54 
See iuata Deen Doobex v. Chhndee Been Doo- 
BEX 6 IN. W„ 118 

31 . Act XIV of 

1863, s, 1, cl. 2.— A suit lies in the Revenue Court 
under cl. 2 of s, 1 of Act XIV of 1863 for a share of 
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»*(, .1 fu iiiiiUi-;.'. for :rUl ,v..to'.!.--,',* siA.^bl 5!.'ri vfi.-r 
V.- »i'.!tiU;ly ••r.;u;.A’.’.- A bi vv-'ir.clCi '.s tti.r, jiUh. li... 
li Fifnitr lii 1 <f!1i;c! 1. wUii U14 . |fkW-.j-u 4V!i{8!.;:i of 
tlirt ('iaViruoJ ti.'inra! iii CViuci!. liir.vliJ, liii.Kr 
.i»» 'AifJ of till’ Co.!.' of Crimiral I'lvvnUuo’, fiat tl.^r 
iii.l jFrv'4!0’i4 or.i.ri U- rcsu!.'..! x> rfymii* t!,o f>.ji.cru 
r.'UrrvA to. aud titat aijch I'cro sia »!.va!il tc {rlttl 
lyijii lhi> ai'l of ajis».04jr4 aiul soA by jujy. C(-r;ait> 
jnrio:i*!i-VviOA ..oui »» tritd furoiliiici* uial.ru, 119, 
-151, S'I3, .TJjil S'l-i of the InJUu K mI Co.li», ouo 
asin'avCir i-'avo it aj hii opiuloti Uiat none of ttian wctu 
■,;tiilty 1 tho o'.iicr :iiuic<iOr liiniinj^ wsiiio of thiia iiol 
jjuUty, The AJiliUonal Stsjioiu Jud^e coiivictnl 
mill wutfnciil all the .acciueJ, whi;ri.u|>o!i the ohjee* 
tioa \V4U take!, c:i apiical, iu the Hijjii Court, that 


is;si! ■-■/ I'a uf.'iV r.;j^f—Jury np- 

ii.itit-S l-j e ;jtt\ itm uniiiilfr.iii n/cr-Ur—Mil^ii' 
'.fits .itirijia f .ffr-'irf ?o cifiUcl o/Jt.ri — Criiaf. 

at! in'<f C-.'it f lfi'iJJ, sr, 133, 133, tSS, naj 
0,'..4 K ff, liaiiu* t* - u OAhrf.l by a 
t).,.h r t. 193 ..f tl;.;- tVle of Crirnhiil I’lxetdure 
to r. ;v.O'.'.' ail aih,.Cc<S o; elraction, appi;....! fur a jury. 
Viie iuMia n.re etjua who, biviit,; exauiincJ the 
plic.j i.'t tilijiiite. p-TAV.-dn! nitho-jt coiiiuitalioa to 
.IiSiv. r ii..para:.! ->r..I i:.d. p,.!!!!, ;;i „pitii »,», The Vir* 
(h.-t of th.' iiiij- rity wail tji favour of iipholFliu^r the 
.3f,i.,'ijtraJ.,’a o.whr. 't!i<; .Ifaeutrat.', iioivever, clLt* 
ciavrvis.l !(!> uuhr. Oil reference by the Hesaiona 
Ju'lpif mull r t. -hlS of the Ct'.h'. it vra* AeW that the 
Jait.rihrof the Afantit.'ute jJiouM he mt aaide, and 
tliecaae reiiusutcd f< r fo:i»iJ...-.vtion by a freah jury. 
Qusa.v.KJii’aeJi r. HufaUALt llait 

[L I4. E., 18 AU„ 158 

22, Criminal JCro- 

etJum Code f-lel 1" af JSSSJ, t, 133 — f/je 0 / dif 
cretion in aoinin.ilion 0 / Jurors bf/ Jfaiyislrale . — In 
[lointuatiiig the foreman and one lulf of the remaia- 
iii,j iiicmbcra of the jury lu requirt-d by g. 13S of the 
Criminal Procedure Code the Ala^utrate must citrcUo 
hi* oivti independent dlscreb'oa ami not oppoiut tie 
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rCRV UNDER NDISANOE SECyilONS OF 
JtjCRIMlNAL PROCEDDRE CODE-cona/tirforf. 

$2. Report ofmajorlty of jury— 

tmjHal :proe«dnn Code, 1S72, t. 523-tIhtig of 
tgittra(e.—\'f\m<!, uiulcr ». 623 of tlio Criminal 
■jcwluro Code, a MaiiUtrato receives tUo report of a 
he i* bound to act aceortUng to the recommonda- 
Pn“ of tho majority. tVlicu a number of juror# do 
'■ agree with ono another in every reapoct, but 


I 


j i^co that a certain order passed by a Magistrate, 
‘ ten as a whole, is not necessary, such jurors should 
' counted together as objecting to the order- 


e. Nakoei Pakoeb 

be?3. 


‘^4 


26'W.R,.Cr..31 

Criminal Vroce- 
tool/ — iVid'saaos — die- 
of minorilif of 


Qir« Code, /, 133 — JPublio 
leal of ohetruction — Xeftttal 
ry lo ac (, — PTlien a minority of a jury appoiuti^ 
cr the provisious of s. 133 of tho Criminal Proco* 
Code do not act, tho Magistrate cannot proceed 
•' "idcr that section upon a rejwrt submitted by the 
“"kjority. Ilf in* itattkr o? Duboa CiiAuAif Dab 


du’i' 

un, 

nn' 


Sasui Bhusax Ouno 

34. 


L la H., 13 Calc., 276 
Ferdicl oa intpec- 


fa of locality without taking eeidence, — A jury 
‘ pnot decide a matter referred to them merely on 
ipection of tho locality wilbout taking any evidence, 
'’Aieash Cotsdee Sex r. Ram Lale Miwra 

CL I*. R., 26 Calc., 860 

KjS TERTH.! 

See CoxxBACx— B reach ob Coxtract, 

Jl [8B.Ii.R., 681 

See Escheat . 1 B. li. B., F. C., 44 

CTBTICE, EQUITY, AND GOOD CON- 
BCIElfCE, DOCTRINE OP— 

See Bhbila Cocbxs Act, 1889, fl. 4. 

CL L. B„ 26 Calo., 1 

See Cini, Peoobdtob Code, s. 102. 

CL L. R, 22 Calc., 8 
See CoMTAXT— WixniKCi- or— C osts aot 
Chaims ox Assets I Ii. B., 16 All,, S3 
See HiXDtr Law—Ixhebitaxoe— Ieeeox- 
IOUlTS CHrSBEEX. 

[I L. B., 13 All, 673 

r BTICE OP THE PEACE. 

See High Court, Jubisdiotiox ob — 
MADRAS— Ceimixah. 

[I. L.E.,12Mad.,39 

See JUDiotUi Notiob. 

[1 B, D, Bt, O, Or,, 16 

See JUEISDIOTIOK OB CBIMEXAIi COURT — 
Europeax British Subieotb, 

[7 Bom., Or., 1 
I.L.B., 5M;ad.,33 


fUBTICEB. BUIT AGAINST— 

See CaiouttaMuxioibai Act, 1863, B. 226, 

' [8 B. D. B., 266 


K 

KABUIiIAT. 

Cd. 

" 1. Pork op Kabuxut . . . 4436 

2. Ix RESPECT OP what SUIT MBS . 4486 

3. Right to sub , , . , 4438 

4 . Requisite Prbmmixaries to Suit , 4439 

' 5. Pboop xboessabp IX Suit . . 4440 

C. Decree bob Kabumat . , . 4443 

See Cases uxdeb Lease, , 

See Speoitio Pebpobmaxce— Spboiah 
Cases . I. It. B., 3 Cala, 464 

Suit for- 
ces Casks under Co-sharers— Suits bx 
Co-sharers with respect to Joint 
Phopebtt— Kaeuuats. 


1. FORM OP KABCLIAT. 


1 . 


Date for commencement- of 


kabuliat — Discretion of Court — Suit for kalu- 
Hat icithont specifying date. — ^Whcrc a plaint aaka 
for a kabuliat for a given term, without specifying 
tho date from which the term is to commence, it 
is in tho discretion of tho Coiut to fix tho proper 
term. Poobno Chuxdeb Eox v. Stahkart 

[10 W. B., 362 

See QeoIiAM Mahomeu r. Abmut Am Rhax 
C nowDHRX . . B. L. B., Sup. VoL, 974 

2 , — Omission of specification of 

boundaries in kabuliat — Act X 0 / 1859, s. 3. — 
The want of specification of boundaries in a i^buliat 
is no ground for dismissing a suit for a kabuliat, 
when all tho particulars of area aro given as required 
by 8 . 2 of Act X of 1859. Ramxath Bakhit 
V. Chand Haei Bhuta 

[8 B. I. R., 356 ; 14 W. E,. 432 

2. IN RESPECT OP WHAT SUIT LIES,^ . 

3 , — - Suit for kabuliat for portion 

of land. — Land included in an entire holding . — 
A suit for a kabuliat will not lie for a portion only 
of tho land included in an entire holding. Bam Doss 
Bhuttaohaboeb V. Eamjeebux Poddab 

[6 W. B., Act X, 103 

Arduh Am e. Yar Adi Khast Chowdhrx 

[8 W, E., 467 

--- .. Land held under 

istemrari tenures.—^ landlord cannot sue for a 
kabuliat in respect of a portion of the land held un- 
der an istemrari pottah. Doorgakaxt MozooMDAR 
V. Bisheshub Dutt Chowbbbt 

[W. B., 18647 Act X, 44 

5 ^ — 1 -Froprietorof frac^ 

tional share in estate.— The question was referred, to 
a Full Bench “whether a suit by the owner of a 
fractional share of an undivided estate for a kabuliat 
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KABtJljlAT — coniittued, 

0. UIGIIT I’OJSUK— conc/i(rf<./, 

10 . Proof of rijAt lo 

fittl — 'I’mpiUtir — Pt'oiie i;t JUKimar^ luit for jiot^ 

tenion. — A zauiiuilur cui\iiol cotm>ol a tn -tp-iwcr on 
hislmii! to bcajino his miynt and oxccuti* a kiilmlmtiii 
hU favour, oud llio fact tint the /nminiUr Ins oh- 
■tuliatl 11 sumuwry dicriij uuitcr s. 15, Act XIV of 
ISoQ. against u person, do. « not entitk' him to trf-it 
such ptroon either as a tnspisjcr or a niUattii his 
land. llnu.\i.uii c, Kuuia IC.vsrll.vxKiuiru 

[10 R., 133 

4. REQUISITE i'RELnfhVAUIES TO SUIT. 

20. TTotico of onhuucomont. — 

A suit for .a kahnliat at lui cidiancid rate, to take 
cfl'ict prospu'tivily from the dati- of suit, way ho 
inititutcd without any pnltwhiary' notice of euhaiicc- 
iiicnt, ami at any thiio during; the tenancy. llu,VB 
c. Kcitcr, SuAiu . . d W. R,, Act X, 6 

21 . faiullord mi'i 

ienaiif . — ifcM ptr Srnim, Knuv, and Sr.To.v-K.tnu, 
JJ",, that, nndir Act X of 18511, a kinlJonl {■.!« suo 
his tenant for a kabuliat tixiii}; the amount of rent, 
without having served upon him notice of ciiluincc- 
ment, P<r Koiiit.vK, J , — Such notice 'raH luctswiry, 
and hy e. 0 of Act X of 1659 the landlord must, 
beforo suing for a kabuliat, tender .a pott.vii to tiio 
tenant. Per Ihi.icoc!:, C.J.—'l'lw qiiestion did not 
arise in the ca.se. Thu relationship of LemUord and 
tenant elid not exist between the' parties. U.ui 
Kaxtit CnowDKux r. RnoutJ.v Sloirux’ Riswas 

[B. I,. R., Sup. Vol., 25 : W. R,, R. B„ 183 

AVooiXDT llossBCf r. JtriiooxA Dass 

[W. B., 18Qd, Act X, 00 

Doohoa PsnauAD Dosa r. Kaiee Kixuck Roy 
[6 W. R,. Act X, 88 

22. "" Ac( .1' of 1S59, 

//. 9 and 13. — Held, by tho majority of a Full Bench, 
a landlord can suo for a kabuliat at an enhanced ratu 
without first having given notice of cnbaucunicnt 
under s. 13, Act X of 1859. Ho can also sue without 
having first tendered a pottali. Per Peacock, C.J. — 
lie con sue if he has given notice of enhancement. 
Per KoejiAK, J. — A suit for a kabulLat is not main- 
tainable except in cases provided for by s. 9, Act 
X of 1859. Tuakoobaxes Dasseb r. Bisueshto 
Mookebjee 

[B. Ii. B., Sup. Vol., 202 : 3 W. R,, Act X, 29 

SOFBEB All r. FuxTEH jlll 

[W, B., 1884, Act X, 2 

Tabikbb Crnnirt Bose v. KAsniNATn Sinoh 

[W. B., 1864, Act X, 37 

23 . — Tender of pottah— Hscree 

eontingeni on offer of pottah. — The previous tender 
of a pottah is not absolutely necessary to entitle a 
landlord to a decree for a kabuliat. The decree may 
make the obtaining of the kabuliat contingent on the 
oflering of a corresponding pottah. Munsooe Ah 
e. Bongo Singh . . . 7 "W. B., 282 

Nityanond GaosB u. Kibsbn Kishoeb 

[W. B., 1864, Act X, 82 


KABUXiIAT— confiV) ued, 

•1, REQUISITE PREI,I.MIX,1RIES TO SUIT 

— concluiled, 

JlAltOHBD i'ACOOll IIOSSEIN r. ChOTOHET 

Wahei) Au 

[4 W. R„ Act X, 23: 1 Ind, Jur., IvT. S., 29 

fJoriND CitC'SOEE Addy V. Acxoo Beeueb 

[1 W. E., 49 

.Mohjioohoodon CiioinnKY r. Bait IIoiipn 

fRitnt 8 "W. E., 473 

24. — — — Landlord and 

ienjnl. — In order to entitle a laniPord to suo for a 
kabuliat, ho must tender a i)ottah. Akhoy Sonkoe 
C’ jinCKBEJjurry v. hiDiio Ihn-'SAS Dee Roy 

[4 B. L. R., F. B., 68 
12 W. E., R. B., 27 

Peutae Cuc:a)i:ii Basebjbb r. PiniiirPE 

[2 W. R., Act X, 58 

'fnoTLtrcKiiOhMru C'howduby r. Kaiee ha 
I lruBK . . , .2 "W. E,, Act X, 90 

Uiiuic.v CncE.v PoxTEO r. Boibanatk Potxeo 

p W. R., 82 

25. Act A of 1S39, 

s. 9 , — A landlord is not entitled, under Act X of 
18,59, 9, to nquire his tenant to give him a kabulwt 
nnkss the tenant holds under a pottah, or tho land- 
lord lias tendered a pottah. OouiNiAii Seai r. 
Ki.s'oo KoY.li .... MttrsA, 400 

DoonoA Kant Mozooicdae r. BiauEancE Duxr 
C'HowDiiiiY . . W. H„ 1804, Act X, 44 

20, — Issues — Inter- 

renors. — Where a suit is brought for a kabuliat 
after service of tho proper notice, tho first and main 
question is whether, os a matter of fact, tho plaintiff 
can establish tliat ho or some person from whom he 
derives title, put tho defendant into possession of all 
the lands in respect of which tho kabuliat is demanded ; 
and the second question is whether he has tendered a 
proper pottah, and is therefore entitled to the corre- 
sponding kabuliat. For tho decision of such a suit it 
is immaterial whether the land for which the kabu- 
liat is demanded belongs in reality to tho plaintiff or 
to thii'd parties, and the Court should not allow the 
latter to como in as intervenors against tho will of 
tho pkiiutiff. Bad HA Nath Choitohey v. Joy 
S ooNiEE Moitba . . . 2 C. li. B., 302 

5. PROOF KECESS^lBY IK SUIT- 

27. Evidence of quantity of 

land — Failure to prone quantity. — In a suit for 
obtaining a kabuliat, failure to prove the exact quan- 
tity of land for which the kabuliat is sought to be 
obtained renders the suit liable to dismissal. Shib 
Ram Ghose v. Pban Pieia 

[4 B. L. E., Ap., 89 : 13 W. E., 280 

28. Proof of reasonable rent— 

Proof of holding land in suit — Onus of proof . — A 
landlord suing a raiyat for a kabuliat is bound to make 
out the reasonableness of the rent which ho demands, 
and a fortiori that the defendant is holding the 
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DIGEST OF CASES. 


( 4444 ) 


KABULIAT — concluded. 

5. PEOOP NECESSARY IN SUIT—conoluded. 
diaaeuted from. Gogon Manji u. Kashishwaby 
Debi .... I. li. K., 3 Calc., 488 
S. C. QoGoN Manji it. Gobind Chtjhbeb Khan 

[1 C. li. K., 241 

Enhancement of 

rent—Eottah, Tender of— Form of decree. — If a 
plaintiff brings a suit for a kabuliat at an euhancad 
rate againat a tenant holding a niouzah under him at 
a wholly iusuffioieut rent, and the tenant sets up a 
wholly false and fraudulent defence, — e,y., that the 
rent he pays is not liable to enhancement, as ho holds 
under a pottah which entitles him to hold so long as 
ho pays a certain fixed rent quite irrespective of the 
value of his holding ; and if on enquiry it is found 
that the defendant's plea is entirely false, and that 
ho is not entitled to hold at any fixed rent, but ouly 
on payment of a fair rent with reference to the value 
of his holding, still if it be found that the plaintiff 
has at all overestimated the amount of rent to which 
ho is entitled, his suit must bo dismissed with costs. 
Bkojo Kishoee Singh v. Bhaeeht Singh Moha- 
PHTXHE . . . . I. Ii. E., 4 Calc., 863 

Mahohed Asshe V. POGOSE . . 2 C. Ii. E., 8 

6. DECREE FOB KABULIAT. 

38, — . Form of decree — Specification 

of duration of hahuliat — Decree in suit for kabu- 
liat. — In a decree for a kabuliat the term for which 
it is to remain in force should not be fixed. Swaena- 
MANI V. GaHBI PeASAB DA3 

[3 B. L. E., A. C., 270 

39. — Kabuliat, Decree 

for, without fixing term. Effect of. — Where a suit 
for a kabuliat at an enhanced rent is decreed mthout ! 
any term being fixed by the Court, the kabuliat exe- 
cuted is inoperative beyond the year of demand. 
KBISTO ChHNDBB MUEDBAJ r. POOEOSHTTHII Dass 

[15 W. E., 424 

Modhoo Bam Dbt v. Bondonath Dass) 

[8 W. E., 592 

eaeitam:. 

See HHBBDITABX OpWOBS EaGHBATIONfl. 

[5 Mad., 300 

See Hindu Law — Inhebitanob — Spbciad 
Hbies— Mades— Dahghteb's Son. 

[I. L. E., 18 Mad., 420 

St* Madbab Rbqtoation XXIX or 1803. 

[4 Mad., 234 
I. Ii. E., 9 Mad., 214, 283 
I. Ii. E., 10 Mad., 226 
I. Ii. E., 11 Mad., 196 
I. Ii. E., 18 Mad., 420 

See MadbAS Bbten™ Bbcovben Act, 
a. 62 . . 1. 1>. E., 15 Mad., 35 

Sea Phbmo Sbbtant. 

[I. Ii. E., 16 Mad., 127 


KAEWAM — concluded. 

See Right ob Suit— Optiob ob Emoiit- 
ment . 1. L. E., 10 Mad., 226 

[I. Ii. E., 15 Mad., 284 

1. Ii. E., 21 Mad., 47 
I. Ii. E., 23 Mad., 47 
See SMAHi Cause Couet, MoBussin — 
JUBISDIOTION— GotBENMENT, SUITS 
AGAINST . I. Ii. E., 18 Mad., 396 

!• ; — Eight of women to hold office 

of karnam.^ — Women are incapacitated from hold- 
ing the office of karnam, Alymalammal v. 
Venhataramagyan, S. D. A., Mad., 1844,, p. 85, 
followed. Venkataeatnamma v. Eamanujasami 
[I. Ii. E., 2 Mad., 312 

2. — Office of karnam in zamin* 

dari village — Eight of woman to succeed — Mad. 
Eeg. XKIX of 1802, s. 7 . — A woman cannot hold 
the office of karnam. Chandeamma «. Veneata- 
eaju . . . I. Ii. E., 10 Mad., 226 

3. Eights of de facto karnam — 

Fresumpiion of appointment from long tenure — 
Limitation. — A filed a plaint on 28th June 1882 for 
a declaration of his title as karnam of a village and 
for arrears of dues payable to him as such, including 
those for Fasli 1288, which accrued due on Ist July 
1879. His family had held the office and discharged 
its duties for three generations, but there was no 
evidence of any formal appointment of A or his 
ancestors. Seld that the plaintiff was entitled to 
the dues as de facto kornam, and his claim was not 
barred in reaped oi any of the arrears claimed. 
GANAPATHI V. SiTHAEAMA 

[I. Ii. E., 10 Mad., 292 

4. Karnam in permanently- 

settled estate — Mad. Eeg. XXXV of 1802, 
ss. 8 and 11— Mad. Eeg. XXIX of 1802, s. 5— 
Eight to sue for removal of karnam — Delega- 
tion of such right to lessees of zamindari — 
Damages accrued by a karnam' s neglect of a 
statutory duty. — The lessees of a zamindari are not 
entitled to sue for the removal of a karnam from 
office, though their lease contains a provision purport- 
ing to authorize them to appoint and remove karuams, 
but if they suffer any loss from the karnam’s neglect 
of his statutory duty, they are entitled to bring an 
action for damages against him. Kumaeasami 
Ptt.t.at o. Osb . . I. Ii. E., 20 Mad., 146 

KAENAVAN. 

See Cases undee BIaiabab Law — J oint 
Famht. 

See Cases undbb Maeabab Law — Main- 
tenance, 

KATTUBADI, 

Sea Bent . I. E, E„ 22 Mad,, 12 

KAZI. 

Sea CoiMOTOB I. Ii.'E., 18 Bom,, lOS 

See HaniDjTABE Oppiobs Aot, b. 13, 

H. Ii, E., 18 Bom., 108 

I. Ii. E, 19 Bom.. 260 
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DlOKS'f OP CASKS. 


( ^ ) 


KHOTI SETTLEMENT ACT (BOMBAY 
ACT I OE 1880) — coniiiiueil 

contcmlid tlmt .-I’a interest lermin.'jtcd iit his dratli, 
and that A' ana tliureforu not entitled to iioasiaaion. 
Jlehl that 6' was iiititied to voaaesbioii. Tho fact 
tliut ,1 luul paid rent to the khots allowed tliat ho 
was tlu'lr tenant. In the absence of all evidence on 
tho hiibject, the pi-iaumiition aaa that teiuincy uaa 
an ordinary leuauey from year to year coiitiiiiiablc 
iiutii legally terminated. There was notliing to show 
that the khota had ever terminated it, A’a heir 
could not surrendir it to the prejudice of the mort- 
gagee. S therefore had purchased a tenancy wliich 
had never been legally put an end to, and was 
entitled to i>OsSCbsion. Under the Khoti Scttleiiunt 
Act (lloinbay Act I of ISSO), occupancy tenancies are 
not transfiralile except under certain cireunistanccB, 
but there is no iirohibillon to tlie transfir of an ordi- 
nary tenancy. Soh-aiiET Astosuet Teli r, Visitso 
Bauaji Jouaki . . L L. B., 20 Bom,, 78 

S. 10 — J/or/ynyfC o/ a co-thorer in 

ilte telllemciit rcjuier, I'reparaiion cf — 

Suriei/ ojjiccr's authority to determine the title of 
jpcwoiij ctaiiiiiiiy as mortyayees only from a oo- 
sharer. — The wonl "khot” as used in tlie Bombay 
Khoti Act (Bombay Act I of ISSO) does not include 
a mortgagee of a co-sharcr in the khotki, Tho .Vet 
docs not give tho Surrey ollicer, when preparing tho 
settlement register, any authority to investigate and 
determine tho title of lursena wlio claim as ineitgagces 
only of a share in the khotki, still less to determine 
whether an alltgid mortgage of a share has been 
redeemed or is still subsisting. Dattathava Goi’ai, 
f. Eaiicua>dba Visiiyu I. L. B., 24 Bom., 633 

S3. 10 and 17 — JHiitry in tho Survey 

Settlement ojjicet^s record, Finality of — Land Jfe- 
lenue Code ('Mom, Act V of 1S79J, s. 103 . — ^The 
Settlement ollicer’s record fixing the amount of rent 
payable to a khot in respect of lands in tho khoti 
village, though prepared in the form of the statement 
published at p. 5S4 of the “ General Rules of the 
Revenue Department,’' edition of 1693, and labelled 
“bot-khat,” eannot bo treated either os a survey 
register under s. lOS of the Land Revenue Code 
(Bombay Act V of 1879) or a settlement register as 
it is called in a. 16 of Bombay Act I of 1860; it is 
one of the “ other records ” prepared under s. 17 of the 
latter Act. Vaidkuak RosuANKDAif Saugueo v. 
Sakhta . . . I, L. E., 20 Bom., 729 

1, s. 17 — Entry in Survey ojficer’s 

record — Land Eevenue Code CFom, Act V of 
1879J, s. 103 — Evidence Act (I of lS72J,s^40 — Ees 
judicata,— An entry of a record prepared under s. lOS 
of the Laud Revenue Code (Bombay Act V of 1879), 
by the Survey officer, describing ccitain lands as 
khoti, is by force of s. 17 of tho Khoti Act (Bombay 
Act I of 1880) conclusivo and final evidence of the 
liability thereby established, and shuts out the evi- 
dence of a prior decision othtnvise relevant under 
b.' 40 of the Evidence Act as proof of res judicata 
whereby a Civil Court adjudged the laud to be dhara. 
Copal Krishna Parachure v, Sakhojirav, I. L. 72., 

18 Mom., 133, referred to and followed. Bam- 
OHAKDEA BhASEAB NaMAE V. EAQHTOATH 

Bachasbbx Soeas . I. L. E, 20 Bom., 475 


KHOTI SETTLEMENT ACT (BOMBAY 
• ACT I OF 1880) — continued, 

2 , and gg. 20 and21— Entry 

in the Settlement officer's record— Evidence as to 
amount of rent due,— An entry in the Settlement 
oilicer’s record referred to in s. 17 of the Khoti Act 
(Bombay Act I of 1880) is conclusive us to the 
nature and amount of rent. The words “ conclusive 
and final evidence of tho liability ” in s, 17 liave the 
effect of shutting out any other evidence on tho sub- 
ject which miglit be adduced before the Civil (lourt. 
The words “ when not final ” in a. 21 of tho Act refer 
to tlio finality ascribed in a. 17 to tho entries of the 
iiaturo therein uieutioned, and which follow Jls con- 
templated in s. 20 on tho Survey ollicor arriving at 
his deciaiou. Goi'Aii Keisuxa PAHAOinraB c. 
SAKHOJiiiAT , , L L. E., 18 Bom., 133 

3. and as, 10 and 33 — 

Entries made hy Settlement offiicer in a form 
headed as issued under Mombay Survey and Settle- 
ment (KholiJ Act (Mom, Act I of 1865) when 
Mom. Act I of ISSO was in force — Finality of 
the entry as to the liability of the tenant— Occu- 
pancy-tenant — Jurisdiction of Civil Court. — At a 
time when tlie Khoti Act (Bombay Act I of 1865) 
had been rejicalcU and the Khoti Settlement Act 
(Bombay Act I of ISSO) had come into operation, tho 
Survey oliiccr made, in a form which was headed as 
being iBSued under Act I of 1665, entries of rent 
payable by the cciupancv -tenant to tho khot with 
regard to some survey numbers of a fi.ved amount 
of grain, and with respect to one survey number as 
held rent-free, instead of a fixed share of tho gross 
annual produce of tho laud as directed in tho second 
paragraph of cl. (e) of s. 33 of the Khoti Settlement 
Act, without recording that the rent had been so fixed 
by agreement, — Eeld that the entries of the rent pay- 
able by tho occupancy-tcnants were duly made under 
8. 17 of the Khoti Settlement Act according to the 
provisions of s. 33 so as to make them conclusive and 
final evidence of the tenant’s liability, which it was 
not open to a Civil Court to question. Baeaji 
Eaouonatii c. Bal uta Baghoji 

[L L. E, 21 Bom., 235 

4, and ss. 20, 21,^Aid,33 — 

Entry in the Settlement officer' sirecord. Effect of . — 

An entry by a survey officer that an occupancy 
tenant holds the land rent-free is not an entry under 
s. 17 of the Khoti Act (Bombay Act I of 1880), and 
not being final, it can under s. 21 be reversed or 
modified % a decree of a Civil Court. Malaji Eaghu- 
noth V. Mai bin Eayhoji, J. L. E„ SI Mom., S35, 
distinguished. Vithae Atiiabaai v. Yesa 

(L Tt. E., 22 Bom., 05 

5 , and bs. 21 and 33— 

Mombay Land Eevenue Code (Mom. Act F of 
1879), ss. 108 and 110— Entry made by Survey 
officer — Conclusive and final evidence — Entry 
specifying the amount and nature of rent , — Under 
the Khoti Act (Bombay Act I of 1880), it is only an 
entry of the Survey officer specifying the nature and 
amount of rent payable to the khot by a privileged 
occupant, according to the provisions of s. 33, in a 
record made under s. 17, that is declared to he final 
and conclusive evidence. An entry of a Survey 
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DIGtIST OP OASES. 


( 4452 ) 


KHOTl TENDBE. 

See Co-SHABEES— G enebai. Eights in 
Joint PEOTBETy . 8 Bom., A. C,, 1 

See PoBEST Act, S3. 7o and 76. 

[1. Ii. B., 18 Bom., 670 

See Landeoed and Tenant— L iABUiTy 
TOE Bent . 1. L. B., 18 Bom,, 528 

See Eight op OcooPANoy— Loss oe Poe- 
eeithee op Eight. 

Cl. L. E., 17 Bom., 677 
1* Proprietary rights— O «)««»•- 

ship of wood on village lands — Forest rights - — ^Tho 
plaiutiff sougM to raise the question whether in 
virtue of his being izafadar and hhot of three-fourths 
of a viliage. he was or was not proprietor of three- 
fourths thereof and entitled, as such proprietor, to 
three-fourths of the wood, including teak as well as 
izaili wood, growing ou the village lauds. His rights 
under the izafati title depended on two documents : 
one, an imperial _ sanad, dated in A.D. 1653; the 
other, a Marathi document, dated in A.D. 1722. 
ojhe first was construed to confer upon the grantee, 
as collector of the revenue, certain perquisites, and 
to make hereditary a right which before had been 
only a personal right, with reversion to the sovereign, 
but not to confer any proprietary right in the village 
lauds. By the second, all that was granted was a 
right to babatas or cesses, the grantee being the 
dosai, or collector of the revenue, on behalf of the 
Government, Therefore it was held that the izafati 
title did not carry with it the proprietary right. On 
the question as to the khoti, it was held, without the 
expression of any opinion, that no khot is or can bo 
the proprietor of the soil ; that such a right is not 
vested in every khot. This khot of three-fourths of 
a village had been authorized by the Government to 
carry on the management as khot of the remaining 
fourth, and had agreed, at the time of entering into 
this arrangement, that he would preserve for the 
Government all the trees in reserves marked by 
survey numbers, and all the teak trees in the village. 
He had admitted that the Government had the power 
to make such reserves. It was not shown that the 
Government had cut down any izaili wood in the 
village ; only that it had recovered the value of some 
izaili wood cut in the reserves without them leave. 

It was decided that the khot had not made out a 
title to any teak wood as against the Government, 
nor a claim against it in respect of the izaili wood. 
Nagaedas V, Conseetaiob oe Foeests, Bombat 

[L Ii. B., 4 Bom., 264 
Ii, E., 7 I. A., 55 

2 . — — - Biglit to restoration of ten- 

Tire after resumption by Government— 
Conditional restoration — In a suit brought by a 
khot iul862 to recover an hereditary share in a khoti 
village, which had been mortgaged by her husband 
in 1845, and taken directly under Government man- 
a<»cment by the Sufa-Coilector of Kolaba on failure 
by the mortgagee to pass the customary agreement 
(kabuliat) for the security of the revenue for the 
year 1851-52, the Court of first instance decreed the 
restoi-ation of the khoti estate on payment by the 
plaintiS of any loss which may have been sustained 


TEH" n^Fl— continued- 

by Government during its entire management, but 
the District Judge in appeal modified that decree by 
annexing a condition that the plaintiff was to observe 
the engagements which had been entered into between 
Government and the snb-tenanta of the estate through 
the revenue survey which had been introduced during 
the direct management of the village by Governmen|. 
whether as regards the rates of assessment or the 
right of tenancy. Seld by Abnotod and Newton, 
jy. (ThCkeb, J,, dissentiente), that plaintiff had no 
right to object to the condition subject to which the 
District Judge had allowed her claim to resume the 
khotship. Tajubai r. Sub-Coedectob oe Koeaba 

[3 Bom., A, 0., 132 

3, Liability to assessment for 

lands wMle khoti village is under attach- 
ment by Government-Mom- Act I of 1865, 
s. 11, cl, 1, and s. 38. — A khot is liable to be assessed 
for kboti profits in respect of land in his private occu- 
pation during the time that the khoti village is under 
attachment by Government. Quisre — Whether a 
khot in respect of such lands is a tenant within the 
meaning of s. 11, cl. 1, of Bombay Act I of 1865, 
and whether the powers in s. 38 of that Act 
apply to such lands. Bamohandba Naesinha 
V , CoiiiECTOB OF Katnagiei . 7 Bom., A. C., 41 

-Khot’s right to profits for 

one year when khoti village under Govern- 
ment attachment— EoOTioy Khoti ActloflSSO 
— hand Mevenue Code (Bom. Act V of 1879J, 
s. 162 — Bight to levg profits fromlihoti co-sharer — 
Limitation. — The position of a khot, in the villages 
to which the Bombay Khoti Act I of 1880 has been 
extended, is that of a superior holder, and in the 
event of attachment of his village his rights in 
respect of khoti profits, on his resuming the manage- 
ment of the village, would be regulat^ed by s. 162 
of the Eevenue Code (Bombay Act V of 1879). 
But this rule does not hold good where the village 
attached is one in the Kolaha district to which the 
Khoti Settlement Act (I of 1880) has not been e.x- 
tended, unless the kbots therein are sanadi or vat- 
audar khots. Where plaintiff sued the defendant, 
bis khoti co-sharer, to recover from him the khoti 
profits for the year during which the village was 
under Government attachment, and it was found 
that the Kboti Act I of 1880 was not extended to 
the village and that the plaintiff was not a sanadi 
or vatandar khot, — JSeld that the plaintiff was not 
entitled to recover the profits from the defendant, 
nor could ho do so from Government under the 
Eevenue Code, even if it had colleoted them for the 
year of attachment. The Government could not be 
said to have been trustee for tho khots of the village. 
Bhikaiji Bamohandba Oke r, Nuamah Khan 

[L L, E., 8 Bom., 625 

5 , Belations of inamdars with - 

khots — Status of hhot in the Batnagiri district — 
Ownership not an essential incident of khotship — 

Onus — Thai-— The plaintiffs were tho inamdars of a 
certain village in the Batnagiri district, which was 
granted to their ancestors by tho Peshwa under a 
sanad, dated 3rd September 1878. Tha defendanh 
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DIQKST OF CASES, 


( UCO ) 


KIDNAPPING — cunlinueil, 

minor within the luroniii;; of Iho legal accol>tatiou of 
the word. Em*iii;sj v. 

tI.D.Il.,8 Calo„071 

7, Punal Coile,s.3(}l 

— 7\i, kiiuj by father of minor wifu from her hat' 
baoil •Ouitnliaiishi}) of wife . — The liiialmiKl of n 
liimlu girl of fifteen is her lawful giianliuii: and 
if tlie father of the minor t.ikea away the girl from 
her Intabauil without the lattii-’a consent, such taking 
away amounts to kiilnapjiing from lawful guardian- 
ship, even though tho father may have had no 
criminal intcutiiiu in w doing. In tui: jiati'iiu ov 
Tun I’CTmoN ov DiiuuoNtnunu Guo.ni 

[I, L. B., 17 Calc,, 208 

8. - Eitdcioj away 

ehilJ playiny on public road — Takiny fromlanful 
guardianship.— \\\ entieing away of a child playing 
on a public rawl is kidnapping from lawful guarilian- 
ship. Qo'Kf.v r. Oor.i:KiiD.v . 7 W, R, Or., 08 

0. Venal Code, 

t, 333 — lietrothed girl after marriage it broken of. 
— A person whocarrie.soiY, without tho consent of her 
guardian, a girl to whom ho had been bitmthcd by 
her father after tho fatlier laul changed his mind and 
broken off tho marriage, is guilty of kidnapping, 
punish.rblo under s. fiOb of the Penal Code. QCKii.v 

r. GooiiOOD.vaa U.uuo>ai;u . VT. B., Or., 7 

10. Kidnappingfrom 

lawful guardianship — Completion of such offence — 
Whether a continuous ojf'ence — Cunslructire posseS' 
sion — Venal Code ("Act XL I’ of 1S30), ss. 360, 
361, and 363.~J, a minor girl, was taken away 
from her husband’s house to the house of li, and 
there kept for two days. Then one Jf came ami took 
iier away to his own house and kept her there for 
twenty days, mid subscijucntly claudestuiely removexl 
her to the house of the petitioner, and from that house 
tho petitioner and .1/ took her through differcut places 
to Calcutta. The petitioner was convicted mider 

s. .303 of the Penal Code for kidnapping a girl under 
1C years of age from tho lawful guardianship of her 
husband. Veld (by tho majority of the Full 
Pencil) tliat the taking away out of the guardiauship 
of tho husband was complete beforo the petitioner 
joined the principal offenders in taking the girl to 
Cvdcutta, and that tho petitioner therefore could not 
be convicted under s. 303 of the Penal Code. Veld 
further that tho offonco of kidnapping from lawful 
guardiauship is complete when the minor is actually 
taken from lawful guardianship ; it is not an offence 
continuing so long as she is kept out of such guardian- 
ship. Per Eampini, J . — ^Tho offence of kiduaiiping 
under s. 363 is not necessarily or in all cases complete 
as soon as the minor is removed from the house of the 
guardian; when tho act of kidnapping is complete 
is a question of fact to be determined according to the 
circiunstauces of each case. Neuai Chattoeaj e. 
Queen-Eupbess . I. L. B., 27 Calc., 1041 

[4 C. W. N., 645 

U. Husband taMng away wife 

— Abettors in taking away wife. — A husband cannot 
b« convicted of kidnapping for taking away his own 


KIDNAPPING — continued. 

wife, not can those wlio aid him in doing so. Qubex 
f. ABKUn . , , "W, E., 1804, Cr„ 12 

12, Consent — Taking by force or 

fraud — Venal Code, s. 361. — Tho consent of a kid- 
naiiped person is immaterial, and it is not necessary 
for a conviction, imdor s. 3G1, Penal Ckidc, that 
tho taking or enticing should bo shown to have been 
by means of forco or fraud. Qpbb.v v. DuvuObs 
Aiir.KU 2 W. E., Cr., 5 

QncB.'f f. Amo.ad BDQii.ui . 2 W. E„ Cr., 01 

Qsbe.yc. JfoDitooPACi . SW.E., Cr„0 

Qiibb.v c. Koobda.v Slyoh . . 3 "W, E., Cr., 15 

Qubk.s' c. Sooicun . . . 7 W.B., Cr., 30 

13, Abetment of kidnapping — 

Venal Code, ss. 116 and 363, — Accused was convicted 
bv the Jfagistr.vte of abetting the kidnapping of a 
minor. .Veensed, knowing that tho minor had left 
home without the consent of his parents, and at the 
instigation of one Koinarcn, tlio actual kidnapper, 
umlertook to convey tho minor to Kaudy in Ceylon 
and was arrested on tho way thither. The Sessions 
Judge revcrseil the convietiou on the ground that 
there was no concert between tho accusccl aud Koma- 
reu previous to tho completion of the kidnapping by 
the latter. i/cW by the High Court that, so long as 
tho process of taking the minor out of tho keeping 
of his lawful guardian coutiuucd, tho offence of kid- 
napping juiglit be abetted, and that in tho present 
case the conviction should bo of an offonco punishable 
under ss. 3C3 aud 116 of the,Peual Code. Reo. r. 
Sasiu . . I. L. E„ 1 Mad., 173 

14, ■ • Venal Code ( Act 

XLV of 1S60J, ss, 109, 363 — Right to custody of 
children. — mother cannot have a right to tho 
custody of her legitimate children adversely to tho 
father. Orifinarily tho custody o£,the mother is the 
custody of the father, andauy removal of the children 
from place to place by the mother ought to bo taken 
to bo cousistcut with the right of tho father as guar- 
dian, and not as a taking out of his keeping. But 
where a Hindu woman left her husband’s house, 
taking with her her infant daughter, and went to the 
house of A, and on tho same day the daughter was 
married to V, the brother of A, without the father’s 
consent, it was held that A was rightly convicted 
under ss. 109 aud 363 of the Penal Code of abetting 
the offence of kidnapping. IN the itattee op the 
PB imoK OP Peah Keishka Suesia. Escpeess c. 
PEANKEISHNA SOEITA 

[I. L. E„ 8 Gale,, 989: 11 C. L. E., 0 

15. Concealment of kidnapped 

person — Venal Code, s. 368 — Concealment of kid- 
napper.— 368 of the Penal Code refers to some other 
party who assists in concealing any ■ person who has 
been kidnapped, and not to the kidnappers. Queen 
V, OojEEE . . . .6 W. B., Cr., 17 

16. — Venal Code, 

s. 868. — ^The mere fact of a girl being received into a 
house and retained there by the owner, even after he 
may have become aware or found reason to believe 
that she had been kidnapped, does not amount to - 
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DIOKaT OV CASKS. 


( i ) 


LACHES —tOlilflltliJ, 

I- - - • Doctrhio of laohoj, z\ppU- 

CatioU 01“ /s r k-.Mi’.'i irrhil of n it 

prot t ftj, ■■ 'i'Ji,' lijn:; i}!!!’ liiAirii*.' of 
nr.jDii a i,(,; .ajij.iy to siniu for fahl.-h .1 

jitriifl Ilf lituiUS:' a It iitfuMu! bt lhi> l.imUili'd 
AtS. Uvw lt\r n.UA U.VI! ' 2 Mad., IM 

Hr.'ista .S,',.s;»r.u, 


I 


i'frtt! i'f 


Sutli Joe 


ti <» je .11 Uc.'iij, <ir 

nilirnl ^Uufl vf Iho (i.'tja'd!.!.! 

Sty Xl.e tl.ituSi i>{ it !io ! .tr In tii,- 

t'Uli.'ti'i SV.* ul Ilf a »! ttAltd ill Uk- Jilaiu- 

tilT ftV ;!u' si.'i'..' of .''Vi.S'f/ — Tlii! <f 

-Itfijus. |„- KirJji J 5 . ill alljily oiiiv t*> *'- 11 . 4 . if 

Stull Il.t.'a’ .uf, ia iihii'li ll.i-y nn i,>' ft„' -»» a 
1 (it of ?(.; 1 |I. Wf,i)i tiny i,,; 

Siitfily l« tliv ria-«ilt. Slut l‘yu?U l.iif ).« jv.ttr 
arbiU-itilv tn sul stilut-) .t!i ( ti vriii- 

lion li.iTi Tit, t la tbit lUSttuiliutl by llu' ln.,'is!4iittv, 
I'ctiOA'iCruCt-tTV r. 'IJ'JJSA 

[2 Mad., 270 

y,. ... — — tpor-'/.iiotl- 

.fcf, /t.'iy, 1. l, et, Jo -Kt'uj i '’’ — 1 !•(' taflus 
itf 3 in ‘aS.iii,; jm sli i>» for iii.tny tt.irs|)> 

I (ifttri;!.' liisnlli „'t«l rl,;l.'» may alTonl ftiiiiiin- o^'niiut 
tlu' txisUlU'i-’oi il.tvir ri.jlit'i. but iMiii.t.1 nloj* liini 


“.Ml 


I!m:ra.t<‘UA(iir,;: e. Urea 
. 22 W. IC, 2u7 


fiuai a.stt nil)..' llum. if liii-y lio ixist, nl any tiiii«’ 
of lUty yixits dl'u.tiil by s. 1, rl. 13, 


williin till" jiirital of 
Act .XIV of l^v.* 


rai.a .a a f v. 4. Oil llCt'lllKit mI tlllj lli.lllltltT^S 
lilt-llis, till’ Jiuliv'i.ll Culjiuiittii; iliwlloivi'il lIliiiUi; pto- 
fils prior to tiai (Lite of the iiislltiiti .11 of the suit, 
which lud lit 11 allomil hv the Jlieh Court 
JtiGocit.N'.tnr y.ttioo r. m(\ii .Maiio.vi:i> Ilojdia:.- 


LACITES—cuofidu^ J, 

trhifi' till' pl.iiiitiiT 1 *ta!i!iah>''.s a rljtht not affected by 
Iiij)'it4li<):i. !l,t)iwjL'r, .•j.moa r. K.u.f, 

[2dW.Il., 07 

7, - - fJetop 111 esfeulion 

of life fee — [ nicrett, lUq'.t /</.— As loa;,' as a tbcrce- 
holihr i!(«s nut incur tin; h.ss of ri^ht hy rnult.itioii, 
ht'c.iiii,u‘. he ill jtriVul uflhe inti rest idiich his decree, 
eave him, I It tic .troiiini of ids dtl.i’oritiiss in t.ikiiiif 
uiit 1 xi ciillnii. JfotJiico .Sooiir'.v I!ov CiJOtruriiis' 
C. llltlKAJiU:; HoV CHU.VDIHiV 

[6 W. E., Mis,. 11 

9i ' — — Uetny in execution 

of deene — {Jell I,, tree I h;/ limit, ilioit — .hlmistiun 
of>ir>.lor , — i lieihcidiiilof the Cull Honcli, JJittetsur 
dfiiltu'k V. iJ'tiroJ Mnhuliilt CA'iitil JloAntlnor, IJ, 
/.. //., Sup. ;v/., po7.- JO ir. II., F. n., S, that a 
dicr. e oace iarrid is .ilivays harnd, for tho ruatoii 
that i;o jiriKc) din.'S in ct, ciitioil r.iii la* valid if liiati- 
tiiteil .alter tlirec ye.iri from flu date of the hist pro- 
cie.liny. Was hi Id t.i applji in a case vvlicre the adiuis- 
sitjfis I f a jiidf^iiKiit-.hl.ter wire phadal in con- 
diii-vliot of the litiTie-holdir’# laclus in e.xeciitin(; 
his decree. IJUuOt'L trV l,AI.t TKWAISBE r. SOOCHKK 

.Siiir-sUffit MOokkiui’.e . . 12W. E., 236 

0. Delop in tiiliip — 

Where a plaintil? sued to reiovcr cert.ain property as 
vv.i<(f «i the j;ruiinil tli.it tlic iiliitw.ili and his uiices* 
feu- (a forimr imit»ali_i hid miscoiiducUd themselves 
by si’lliiiit to lonie’ of the defendants tbo property 
which was the- subject of the* e'lldowilletlt, aiid W'llert! 
It appeartel thit the pbeititilf lay by for nearly 
twelve years from tile' time when the vtnelecs purchased 
.ami vv. re put into iksscssIi.h, it wiw helel that he was 
not entitled to the assistance of the Court, lliici:- 
ntxK Cuu.N'unA ^\noo c. CiotAit SucrnnFi' 


[1-i T3. Jj. K., yao : L. E., 2 L A., 40 
23W.E.,00 

4 .——— — Suit for declitrj’ 

ieiep ileeree — Spectjie JCelief Act, a, I'd — L‘iehet xwl 
tieli)'/ on ptoinli’Ji' purl. — Inasmuch us in this 
country a pewicul of liiiiitatimi is (irtscribiil even for 
suits where- the uraiil of relief soupht b within the- dis- 
cretion of the Court, mere' lapse of time short e f the 
periodof Hmitatiim should not ordinarily be held a ^ooi 
ttround for refusing relic f to a plaintiff. Atiukakatii 
XtNU ilUA'O.V c. Elt.VXHA:iIK.Vr Komd ^'AV.^U 


i [10 W. E., 45S 

I 10. liipht of person 

I puiltp ofluehes apainst subtequenl puralxuer loVl- 
out a .iter. -~A loupht htld from M iu !S13, etiU'iviI 
into iKhieseioa. iiiid ill 18.>2 went abioad. In 1853 C 
bought the same land from It without notice of A'i 
purchase, the land heiiif; then registered in it’s name. 
Held, ilia suit hrought iu 1850, A could not eject C, 
having forfeited hia right by hb own laches. 
ClllD.VMUAUA XAVUiAX r. .V>X.V 1 ‘.V X.AA'KKAIf 

[1 MttA, 02 


[I. I,. E., 21 MiiA. 42 

6.— llcetrsioncrs suinp 

teithin period of limitulion hut after itrtuy in 
knoirinp their riphts . — When rcversioiiera bring 
tbeir suit within tlie pe'riod of limitation allowed by 
law, delay in asserting tbeir rights b not by itaelf 
aullicicut to justify a fimling tliat tlmy have asseiited 
to the inv.asiou of the riglit which ueeesaitute's their 
.applying for relief. Doaleei* Si.vgu r. Suek- 
KISKOON IhaSDAV . . . 4 W, 'W., 83 

J)elap in suixp — 

Suit nut barred bp limitation . — A suit iu 'A'liich 
plaintiff claimed to have a drain closed on the ground 
that it passed through, his laud, having beeu dismissed 
because the delay iu bringiug it amounted to cou- 
aout , — Meld that the Courts of this couutry have uo 
power to refuse relief ou the ground of mere delay 


But jee Vlll-UiltADKA PltLil p. HakI Baiu 

I'lUiAi 3 Mad., 38 

U. — — Contract Act, 

IS73, ss. 13, 30 — Hilt of exehaitpe — Jlistaka — 
Void apreemeat . — On the 3rd March 1881 N drew 
a bill ill English at Cawnpore in favour of F on a 
Calcutta linii and gave it to F’a agent, who did not 
understiuiJ English. F’s agent kept the bill till the 
• Oth March 1881 without asccrtaiaiiig its nature. 
Ou that date the Calcutta tirm on which the bill was 
drawn became insolvent. F subsequeutly sued aV for 
the mo iey he h id p.tid for the bill ou the ground that 
his agent h-ad asked if for a bill diuwu ou himself 
and not one dniwu on tlie Calcutta firm. A' asserted 
ill defence to the suit that P’s agent had not asked 
for a hill drawn on himself, but merely for a hill on 
Calcutta, Meld that, ussumiug that the sale of the 
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DIGEST OP CASES. 


( -tics ) 


I1A.OHSS — conolU'leti. 

tbdt tho plaintiff wight register it, the plaintiff 
liavlng already lost, by hia own lacbca, tlio right to 
register tlio original ecrtllleate, L.tiimiAt LAKiim- 
».t3 C. IvAJUtlTDI.V IIUSH.V IvJrA.V . 13 Boiu., 2'17 

31. P r a j> um }i t io n 

against persons ifho do not en/oree their rights — 
Unexplained de'ag — Disturhiin''e oflouij possession 
— Dispute as to char lands, — ^Tlie iirisuuiptiou that 
usually ariaea agaiuat thoao who Hlniuher on thuir 
rights is the stronger when apidiod to rights, the 
suhiect-mattcr of whieh (as in tlio case of chars) is 
in n constant slate of change, uml the proof of which 
is rendered more than usually <li(1lcuit by lapse of 
time. In this ease plaintiff .sought to oust from 
pos-sesslou persons who hud enjoyed the property in 
question from 1833 to the present time 1 and as he 
Was respon-siblo for marly twenty ytars of tluvt 
delay, the Privy Council rn|uired to bo satisfied liy 
clear proof of tho grounds which ho alleged for dis- 
turbing a iK)sses,ion of aueli long continuance, and 
wore of opinion that plaintiff had failesl to prove bis 
Case, inasmuch ns ho had not proved the lands which 
had rO'fonncd (if lauds had ro-fonued in tho heel of 
tho river) to havo been the same as tho,o which 
belonged to his predecessors ami had been diluvLited, 
nor had he proved hia title upon tho ground of the 
loeus in quo being uu aecroliun to any lauds of which 
ho was posses.siid .Sita'i Cuaxd Bvsaok c. Kwiui.v 

PBOiAtrO SOUMA 

[18 W. B,, 4 : 14 Mooro’a I. A., 695 
“LAITD.” 

See JmiiSDioTioif op Cmr, Coutti — 
MouiorPAi, Bodies. 

CL Ir. E.. 34 Bom,, 600 

See Pbesobiptiox— EASK iriJATS— LAm 

[I. L. K., 10 AU., 178 
I. L. K., 17 AU„ 87 

Acquiaition of— 

See Bengal Tenancy Act, s. 8-1. 

[Tli.K., 18 Calc., 371 
See Land Acquisition Acts. 

See Eailway Cosipany 10 B. L. E., 341 

See Statutes, Cosstbuction op. 

[12 Bom., 260 

belonging to Government. 

See Bombay Subvey and Settlement 
Act, 1865, 83. 35, <1S. 

[X. It. E, 1 Bom., 352 

covered witb buildings. Suit for 

rent of — 

See Cases undeb Enbanoeubnt op Bent 
— Liability to Enhancement — ^Lands 
oocojpiBD BY Buildings and Gabdens. 
See Cases undeb Rent, Suit poe. 

Exchange of— 

See Moetqaqk — ^Eedemetion— Eight op ! 
Bbdemption. I. L. E., 21 Bom., 398 I 


•‘hANB”-coneluded. 

Sea S.VLE pou Annn.An3 op Rent— In- 
CUMUBANCES I. L. E., 23 Calc,, 264 

for building purposes. 

See Cases undue E.viivNonMiiNT op Rent 
— Liadilitv to ILsiiaxchment—Lands 
OCCUPIED BY Buildings and Gabdens. 

roclairaod from tho sea. 

Dock, Consirueliun oj, 
— ^Tho plaintiff demised to tho dcfeiuLants for a term of 
909 years certain lands a iwrtion of which, A, was liable 
to an annnal rent of UTiOO per acre. For tho other 
])ortion, B, which was dcacnhed in the le.iseas “being 
at time.s covered by the se.a,” a nominal rent of HI 
per aero per annum was reserved. The lease con- 
iainitl a power to the lessees “ to reclaim from tho 
sea” the svholc or any iiortion of B,and provided 
tliat u])on biich reclamation tho k-ssees should pay 
for any portion of B which they might “ reclaim 
from the sea” nii enhanced rent at tho rate of HSOO 
per acre per annum. Tho lessees also had power 
under their lease to dig or excavate any portion 
of the demised land-s, and to remove the soil therefrom. 
Tho lessees thiTcupon excavated a portion of B, and 
thus turned it into a doel:, at tho entrance of which 
they eonstructed gates, by means of which they 
could in a measure, but not entirely, control the flow 
of sea water into tho’ dock. The defendants charged 
nothing for tho use of tho dock, bnt for the use of 
tho wliarvcs round it they charged a fee. Seld that 
the o.xpression “to reclaim from the sea” signifying, 
in its primary and ordinary sense, tho conversion of 
tho reclaimed laud into dry land, by rendering it 
secure from tbo ingress of tbo sea, witb tbe view 
to its being used as such, the constnictiou of the dock 
Was not such reclamation as was contemplated in 
the Ic.ase, and therefore tho enhanced rent of E500 
per acre could not bo charged for tho water area 
of tho dock. Seceetaby op State pob India r. 
Sassoon . . . I. L. E.’, 1 Bom., 513 

Ee.foi'mation of— 

See Cases undeb Acceeiion. 

Suit for— 

See Cases undeb Xueisdiotion— Suits 
poe Land. 

LAND ACQUISITION ACT (VI OE 1857). 

See Appeal — ^A ois — L and Acquisition 
Act. 

See Cases undeb Abbithation — Abbi- 
teation undeb Special Acts and Re- 
gulations — Act VI OP 1857. 

See Damages — Mbasuee and Assessment 
OP Dam:ages -Toets. 

[6 Bom., A. C., 116 
See Damages—Sutts pob Damages — 
Beeaoh op Conteaot , 8 ’W. E., 327 
See Cases undeb Land Acquisition 
Aot (X OP 1870). 

See Limitation Act, 1877, s. 19 (1859, 

S. 4) — Aonnowlbdgment op Debts. 

[11 W. E., 1 
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digest of cases. 


LAND ACQUISITION ACT {X Off 1870) 

— oontinued. 

tho time o£ the right therein attaching to the Govern- 
ment for a public purpose ; therefore' compensation 
had been rightly disallowed. Manuatha Kath 
MITIEE V. SEOEETAEy OB STATE BOR INDIA 

[I, L. 5,, 25 Calc., 194 
L. E., 24 I. A., 177 
1 O. W. N., 693 

s. 15. 

See Apteae — Acts — Land Acqeisition 
Act . . I. L. E., 16 Bom., 525 

See Speciad oe Second Appead— Oedbes 

SUBJECT OB NOT TO ApPEAE. 

[I. L. E„ 9 Calc., 838 

1. Heference iy Collector to 

JOistrict Court — Land claimed by Collector on 
behalf of Government or Municipality. — The scope 
and object of the Land Acquisition Act (X of 1870) 
is to provide a speedy method for decidina the amount 
of the compensation payable by the Collector, when 
such amount is disputed, and the person or persons to 
whom it is payable. S. 15 of the Land Acquisition 
Act contemplates a reference when the question of 

. the title to thedand arises between the claimants who 
appear in response to the notice issued under s. 9, 
and who set up conflicting claims one against another 
as to the land requh-ed, which the District Judge 
as between such persons can determine. The Collector 
has no power to make a reference to the District 
J udge under s. 15 in cases in which he claims the land 
in question on behalf of Government or the Muni- 
cipality, and denies the title of other claimants, and 
the District Judge has no jurisdiction to entertain or 
determine such reference. larDAD Ani Khan r. 
CoiDECTOB os Faeakhabad I. L. K., 7 AIL, 817 

2. Heference by Collector to 

Judge Land in respect of which reference is made 
claimed by Collector on behalf of Government . — 
The Collector has no power to make a reference to the 
District Judge under s, 15 of Act X of 1870 in cases 
in which he claims the land, in respect of which such 
reference is made, on behalf of Government, and 
denies the title of other claimants, and the District 
Judge has no jurisdiction to entertain or determine 
such reference. Imdad Ali Khan v. Collector of 
Kiirakhabad, I. L. H,, 7 AIL, 817, followed. Ceown 
BeEWEBY, MUSSOOEIB V. COLLEOTOE OB l)EHBi 

Dun . . . . I. L. E., 19 AIL, 339 

3. — and ss. 38 and 55— Dis- 

trict Court, Powers of — Compensation, Us principle 
and measure— Lands severed from a factory. — The 
Land Acquisit.on Act provides for two classes of 
reference to the Judge, one to assess compensation 
under s. 15 and the other to apportion compensation 
under s. 38. The power of the District Court islimi- 

, ted to the determinationof these ques' ions .and ques- 
tions of title incidental thereto. There is no power in 
the J udge or the High Court in appeal to decide on any 
such reference a question arising under s. :.5. Land 
taken under the Act is taken discharged of all case- 
ments, and the loss of casements must be taken into 


( -1472 ) ,, 

I LAND ACQUISITION ACT (X OF 1870) 

— continued. 

account in assessing compensation for injurious 
affection. Taylob v. Coldeotob ob Pusnea 

[I. L. E.. 14 Calc., 423 

TTT” SB. 16 aad 11 -Act VI of 1857, 

s. 8 — Acquisition of land by Government — Light of 
way, — When land is taken by the Government under 
Act VI of 1857, the land is absolutely vested in the 
Government under s. 8, free from any right of way 
previously enjoyed by the public over such land. In 

THE JIATTEB ob THE BETITION OB FbnwIOK 

[6 B. L.'E„ Ap., 47: 14 W, E., Cr., 72 

2. — j,ct VI of 1857, S..8— 

Light of way, — A right of way cannot by the pro- 
visions of Act VI of 1867 continue to exist over laud 
acquired by a railway company under that Act with 
the aid of Government. If, however, the railway 
company by their representations and conduct lay 
themselves under legal obligation to provide a way, such 
obligation may be enforced, Cobbectob op the 
24-PBaQUNNAH3 V. NOBIN ChUNDBB GHOSB 

[3 W. B., 27 

1. s. 19 — Assessor ..-Qualijiei asses- 

sor — Lias. — The Municipality of Poona wishing to 
take up the applicant’s laud, the Collector of Poona 
determined the amount of compensation, and tendered 
it to the applicant, who declined to accept it. 
The Collector thereupon referred the matter to 
the District Judge. Two assessors were appointed 
to aid him, one by the applicant and another by the 
Collector. The nominee of the Collector was the 
Mamlatdar of Poona, a rate-payer and ex-offleio 
member of the Municipality, who, whilst a member of 
the managing committee, had unsuccessfully negotia- 
ted with the applicant for the purchase of the ground. 
The District Judge made an award upholding the 
Collector’s valuation. Held that the awai’d was" 
bad and must be set aside, as the Collector’s nominee 
had, under the circumstances, a real bias, and was 
not a qualifled assessor within the meaning of s. 19 
of the Land Acquisition Act (X of 1870). Kashi- 
NATH KhAEGITAIA V. COLIECTOB ,OB POONA 

[I. L. K., 8 Bom., 563 

2. Assessor, Appointment of 

— Lisqualijications in an assessor — Lias —Objec- 
tions to assessors appointment not raised in tii!}e 
— Waives — JSJfect on minor q . 

■ Court. — Certain iand 
belonging to the applicant, a minor, was taken by the 
Municii-ality of Hubli under the Land Acquisition 
Act (X of 1870). The Mamlatdw of Hubli, who was 
an ex-officio member of the Municipal Committee, took 
part in the negotiations for the purchase of the land. 
He also gave evidence as to its value in the inquiry 
before the Collector. As the price offered by the 
Collector was not accepted by tlie applicant, the 
matter was referred to the District Judge, under s. 15 
of the Act, for the purpose of determining tiie 
amount of compensation. On this reference the 
Mamlatdar acted as an assessor appointed by the 
Collector, and was also e-vamined as a witness as to 
the value of the land. But no objection was taken 
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DIG-EST OB’ CASES. 


( 4rl76 ) 


LAND ACQUISITION ACT (X OF 1870) 

— continued. 

5. — and e. 25 — Compensation ~ 

Mode of diderminitiff the avioant of compensation to 
be piven — Lund in viuinitp of foicn where'btiildini/ 
ij yoinp on — Jdarkel-vulue at lime of awarding 
compensiUion, Meaning of. — Tho n'CO’^'iiucdmodM.of 
ivsceituiuuig tlio viihio of liind for Uio lmrl)o^o of 
dctoruiiiiiii;^ tlio nmoiiiit of coiiipetmtion to beiillott'cd 
tmder tho L.vud Aciiuisitioii Aot (X of 1870) arc— (1) 
If a part or parta of tho laud taken up has or havo 
hoeu previously told, such sales aro taken as a 
fair hasis upon which inakiuij all proper allow- 
ances for situation, etc., to detcniiiuo tho value of 
that taken. (2) To ascertain tho net annual in- 
conio of tho land, and to deduce its value by al- 
lowing a certain number of years’ purchase of 
such income according to the nature of tho pro- 
perty. (3) To find out the prices at rvhieh lands 
in the vicinity havo been sold and purchased, and 
making all duo allowance for situation, to deduce 
from such sales tho price which tho land in ques- 
tion will probably fetch if offered to the public. 
In tho ease of land in tho vicinity of a town 
where building is going on, it would bo unjust 
to adopt tho second of the above methods if there 
is a fair probability of tho owner being able, 
owing to its situation, to sell or lease his land for 
building purposes. Tho value of laud should be 
determined, not necessarily according to its present 
disposition, but laid out in the most hicnitivo and 
advantageous way in which the owner can dis- 
pose of it. Tho market value “ at tho time of 
awarding compensation" may fairly bo taken to 
mean “at the time when proceedings under tho 
Act arc taken." In tub iiATTBB op tub Land 
Acquisition Act (X ot 1870), In the iiATTEtt on 
Munji Khetsey . I. L. E., 16 Bom., 279 

6. — - and. ss, 25, 15, 42 — 

Compensation — Mode of assessment — Antiquities 
not proved to have ang market-value — Quarries 
—Persons interested in the land acquired. -Tho 
Government having, under the Land Acquisition Act 
(X of 1870), commenced proceedings to acquire a 
plot of land containing granite quarries besides an- 
cient temples and sculpture, a reference wa3_ made 
to tho District J udgo (ss. 15, 18) as to the amount 
of the compensation to persons interested in the 
land. Meld (1) svith regard to tho nature of tho 
property that only the value of the stone quarries 
as yielding profit could form the subject of assess- 
ment, and the value of the antiquities could not; 
for, under tho circumBtances, no market value 
could be assigned to the antiquities ; (2) the right, 
if not the only, course of proceeding was to esti- 
mate the rent at which possibly the whole plot 
might be leased, on the basis of how much rent a 
portion of the plot when leased for quan-ies had 
in fact obtained for the zamindar,- (3) to calculate 
the purchase-money, as the first Court had done, 
at twenty-five years of such rent was pioper, and 
no reason appeared for reducing this number of 
years to fifteen; (4i) though quarrymen had been 
employed, and had earned money, on tho plot, they 
were not interested therein, in the sense intended 
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by the Act; and their caniings, in which the 
zainindar was not interested, could not enter into 
the question of compensation and increase the 
award ; (5) under a. 43, fifteen per cent, was to be 
I).iid on the sum awarded. Seobetaby on State 
I'OB iNDU f. SirANiroaABAYA JIndaeiab 

[1. L. E., 16 Mad., 369 
L. E., 20 1. A., 80 

1, S. 36 — Appeal — Difference of 

opinion between Judge and assessors — “Amount of 
compensation.” — Tho “amount of compensation" in 
3. 21., Act X of 1870, must be taken to mean 
the whole liinonnt of the award, and not tho, amount 
of the different items to be taken into consideration 
separately under that section ; therefore, where the 
.ludgo differed wholly from one assessor, and differed 
from the other assessor in the amounts awarded for 
the different items, but agreed with him in the total 
amount awaided, — Meld there was not such a differ- 
ence of opinion bctivccu the J udgo and both asses- 
sors as to give a right of appeal from the Judge's 
decision under s. 35. Anandakeisuna Bose v. 
Vbbneb . 13 B. L. K., 300 : 22 W. E., 305 

2. — ' Appeal — Appeal from de- 

cision of Judge and assessors — Collection charges, 

I Amount of, to be deducted in cases of mokurari 
I lease. — In a case under the Land Acquisition Act, if 
there be a difference of opinion between the Judge 
and tho assessors, or any of them, upon a question 
of law or practice or usage having the force of law, 
but ultimately they agree upon the amount of com- 
pensation, 3. 28 must be taken to apply, and no 
appeal will lie against tho decision of the Court with 
rofereuco to the point upon which the Court and tho 
assessors differed. If, however, in addition to differ- 
ing upon any question of law, etc., they ultimately 
differ also as to the amount of compensation to' be 
awarded, s. 28 does not apply, but uudw s. 35, 
coupled with s. 30, in such a case an appeal 
will lie, and in such appeal all questions decided by 
the lower Court, whether tho opinion of the asses- 
sors coincided with that of the Judge or not upon - 
these questions, arc open to the parties in the Appel- 
late Court. Seoeetaby on State nob India v. 
Sham Bahadoob . L'L. E., 10 Gale,, 769 

3, . — — — Appeal — Difference of 

opinion between Judge and assessors — Oompensa- 

Under s. 30, Act X of 1870, an appeal lies 
from the decision of the Judge where he differs 
from the assessors, whether the assessors agree 
with one another or not. In the xiatteb on the 
Land Acquisition Act (X on 1870). Heysham: v. 
Bhodanath JIumiok. Bhodanath Mueiiok V. 
Heysham . 11 B. L. E., 230: 17 W. E., 221 

4, Appeal — “District 

Judge ” — Officer speciallg appointed under Act M 
of 1870 — Costs. — An appeal from the decision of a 
judicial officer appointed to e.vorcise the functions of 
a Judge under Act X of 1870 within the town of 
Calcutta lies to tho High Court sitting to hear 
appeals from decisions by the Court in its original 
civil jm-isdiction. The words “District Judge" in 
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DIQEST OE OASES. 


IiiUSTD ACQUISITION ACT (X OP 1870) 

— cuntiiiticd, 

l.iiul Inki'U liy (iovvrnmuit uiulcr tlu« fiuuti Acqtiigi- 
tion Act will di-jii 11(1 p.irily on lliu gtim juia as lioiiits 
fur till' p.itni, uiul thu' rcluliuu tlinl it limrH to the 
proliuhlu Niilno of till! prolicrty, anil partly on the 
unionnt of rent payahle to the Aiinimtar, ami uigutho 
actual proocuh l"r. in the culth ating tcimuti or umliT- 
tenanlg. lU';;\v.uu l..\l. Ciioivimv r. llousoMOYi 
. . . . I. L. K., 14 Culc., 740 

13, C<.iii}jftiMltci>,.ippurlton‘ 

iiient that the priiiriplo laid doivn in thu 

caac publialuil at page ll-B of thu Suddur DLclsiuni) 
tor foot-iiijtu) to rugulatu ct mpuiigatiun for 

Uml taken for public pnrjiosu.s w not applicable to 
the diviainn of comiicnsutinn in every caac. It u'utihl 
ni;t pnoide for thu cagu of several patnis where the 
laud ia lakm from the holder c£ the loat (enure, ami 
where th u gran tor. g of the.suvi ral interim diatc tenures 
have receive el a sum of money ins a bonus for thu 
grant. AI.viiat.vu Cn.vxo ll.vu.viiooii r. llitxa.vi. 
COAI, Co.m>,v.vi- . . . . 10 "W. li., 301 

13. ———-——————— Ccmpeninlion, .tpporlion- 

mciii <>/' — Coiiipeiua/uia for hind hiticn for puhlie 
pitrpiiscs~J)utribtihuii of cuinpciuadoit . — Where 
laud held in putrii is t.ikeu hy (jovernmeiit for public 
purposes, the proper mode of setlliug the rights of i 
the parties interested is to give the patuidar au 
abatement of his rout in proi>orlion to thoquantity of 
land which has been take'ii from liiiu, ami to loiu* ) 
ponsate the iaiuhidar for the loss of rent which he 
sustains. Accordingly the conipmsation awarded was ' 
held to have been >cry fairly distributed where the , 
zauiindar received a little more than sivteeu years’ , 
purchase of the rent abated, aaelthupaluielar received I 
the remainder. When thu compeiisatioa-uioney wa.s I 
in deposit with the Collector without speclficatiou of ' 
shares, tho paluidar's c.iusu of action against the I 
zamiuilar uus held to have arisen when the former ' 
sought to obtain his share and was prevented by tlie 
latter’s not joining him or ciiabliiig him to get it. 
l{.u’u Kiasoiiv Dossei; r. XiEC.vxr Hev 

[20 W. E„ 370 

14, — ApporHonmcnt of com- < 

peniaiion-money — Zamindar—JPatnidar — Dar-pal- 
nidar — Conslruction of document. — Wliero a li.atni 
ami n dar-patui has been given of land which 
is afterwards acquired by the Govcrimicnt for imblic 
purposes under the provisions of the Land Acquisi- 
tion Act, the zamiudur is, generally speaking, entitled 
toaamuchof thocompensation-mouey as the patuidar 
is. As a rule, raiyats having a right of occupancy in 
such land and the holders of the jierinanent interest 
next above tho occupancy raiyats are the persons . 
entitled to the larger portion of the compensation- I 
money. Tho principles on which compensation-money ' 
should be apportioned among the different holders ^ 
discussed and explained. Construction of dar-patni 
lease. Godadhai! Dass r. Dhunpui Sissh I 

[L L. B., 7 Calc., 585 : 9 C. L, E., 327 j 

IB. Act VI of l'^o7 — Compett- 

sationfor land taken. — A portion of tho area of two , 
villages having been taken under Act VI of 1857, and j 
compensation deposited in the Colleotorate, the dar- 
patnidai* sued' for the' same, ■ contending ' that the' j 
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•/amindar was entitled to twenty times the renta 
piyable by the clar.patnidar, icas expenses of col 
lection, 'rho zamimlar claimed twenty times thi 
profits lie derived from thu p.ituidar, less revenue 
paid to Ooveriimciit. Held that, as the plaintiff’s 
c.ilculatiou secured to tho zainluelar a more favour- 
able result than tliut for vvhich tho latter himself 
c'onteuded, it was suiiiciciit to decree the suit without 
determining tho proper pniicipdo on which compensa- 
tion aliouhl be allowed. Bkng.u. Coae Company r. 
Mautaii CuuNi) HAu.U30on . 12 W. E,, 340 

_ 16- Distribution of compensa- 

tion alloieed — Ilirasidar — Allowance for expenses 
of culticalion. — Jvo general rule can bo laid down as 
to the tenure and rights of persons called “ Ulkudi 
tsukliavasis ” or “ I’ayakaris,” but, where land is 
t.ikeu imder the Land Acquisition Act, they are 
cle-.irly entitled to a proportion of the compensation 
granted.^ In asecrialuing tho proportionate interest 
of the mirivsiilar and ulkudi tenant, allowance must 
be made fur the minisiJar’s reversionary right j and 
when tho rights of the parties arc calculated on tho 
basis of the value of the produce, allowance must be 
made for tho e.vpeiiscs of ciiltivatiou. Appasami 
M tJu.Uit f. Kangappa N.vtpan 

[L L. E., 4 Mad., 387 

17. Apportionment of com- 

pensation — Landlord, and tenant. — 'The mode of 
apportionment of compensation between landlord and 
tenant considered. Ditn.vb r. Nouo Keisuna 
dfooKCBJEE . . . L L, E,, 17 Calc., 144 

18. — Land Acquisition Act (1' 

of iSOl) — Superior samindar and talukhdar — 
Apportionment of compensation-money — Landlord 
and tenant. — Ko fixed principle can be laid down 
regarding the apportionaicnt of compensation allowed 
by Government under Act I of 189-1 between the 
superior zamiudar and the talukhdar. Where the 
tahiivhdar’s interest is of a permanent cbarscter only 
regarding the duration aud not regarding the rent 
payable, tho zamiudar has a much larger interest than 
to rcccivo the capitalized value upon tho rent reserved. 
In this particular case, tho compensation-money was 
equally divided between the zamiudar and the 
talukhdar. Dunne v-. AToio Krishna Mooherjee, 

I. L. E., 17 Calc., Ill, and Q-odadhar Das v. 
Dhnnput Sinyh, I. L. It., 7 Calc., 583, referred to. 
Blit CUUSVER MAXIKUVA V. NoniS CflUNPBB Luit 

[2 C, "VV. N;, 453 

19. The mode of apportionment 

of compensation between landlord aud tenant conei- 
dcred. A. dl. Dunne v. Kobo Krishna Mookerjee, 

I. L. E., 17 Calc., Ill, and dodadhar Dass v. 
Dhunpiit Singh, I. L. E., 7 Calc., 585, followed. 
Kheptee Keisio Mitieb V. Dihenbea Naeain 
EOY . . « , -3 C, W • N., 202 

20. Accretion to parent tenure 

— Beng. Eeg. KI of 1825, s. 4, cl, 1 — Mate of rent 
— Apportionment of compensation awarded . — ^'Jhe 
words “increase of rent to which he may be justly 
liable” contained in cl. 1, s. 4 EegulationXI of 1825, 
were* not intended to lay down an inflexible rule 



•res r 




7'"^ It ' y 

•^r- ■» 

* r yv--iie j. 

■>^;*; yv' *.T3w r-^ |» 

*■” *-? '^-•Z SfniVT 
rr^ r <n r :* «;'S' 

c- y «/sR rqj 10 

, ’xi’i%arti tr'. 45; er-fi w tQ— j»ft*C*A 
»» *•</*« /» •9i;^y>»^— ^ ^tiru/fo 

/ /» »^t.*s;i»t;»^_j- -t — 

C^a -3**'3 e **tz Til 


^«T«rjQ— tim 

i« i.j>‘t,i nxj TW»aiJia-ntix •^S 

Ci'S'^I^Ofi'TTTI ■ 

fill j, I to tjriaua— KOiftaiJoj riy 

CSC * 5r»o e 'in *i3 

aTzy. «iC>o*j 

<1^ X0ttlIII9J~-<M((I tJXO •*£ 

•(OiQt ilOIIA.10r 

ivoKsca) iov iiou-vuiiBiosra emva 

•t •* '«iiiO "v 

X8ii03>u xfsu 

'siiaa'ionoKV'i 

wc ‘iiv tc “n "1 1] 

laiiOK * »»J( fcVXiTji 03ns 

050 ' oifO CC ‘ ir a I ' tacaanYv 

waoKUs nTHv *•* iTH «yi»iitjvToiiji ntiniTji 

•juio^ 'l'‘jll »ni »■’!! V''3«>l''!0ililo j'> ijji* 


.Mi/o rJV3,f-oc B puu VO *8 — 

OCQ'oino tC“u 'll! 

iS8T0 itoafcao— "S’ 

C9 “ 

COQ'N’Al'DT * aaiiUfi <0 sjkOJ8SH<«oD 
jzfljaa » vnnVR n«ax»ii3iiiaT*J vt'Wf^HMS 
IMiunMv ?ut wuv I j>wijui 0(tJ JO “‘P ymtni»i3 

uioJj Jl •o'l'l ®nP” *‘P 5°'* J'l’ Jjouoj o«l3 ICVi 


(f09i SO 1) iov HoiiiieiQtoov aHvi 


*♦ do uotf 

w-y>j %ot%t>n»d 

* ■^'^'^0— aa *8 

^2sxT<;Tmo ■*aaoaaoTsia 

* «n JO tsoj aqi joj «oi}«809cl 

"srsT^ ^ pori uqi tJpuQ pojmnj 

*<-M. ^ , ».p y 0ip ^sej; fpji ^iia 

y> tfflipansuoo sq^ loj 

T~^ r~- ■p xKLoo »qj o«]« iv« oq* ‘oiodaSroiQ^ jo 
aqlXqpaiuio eSpuq aqj joi^iqno oq-j 
n* iXMj « qaiqii jo uotioaio eq^ 

r* woretwoJ Bt ‘irjnx Joau oq^ mao aSpuq % 
p>>WModj^aiQ ji> {UYOQ pujgiQ aqj, "Oi psuajai 
(SI "1*3 iiF ft • II 1 ‘f-t^on jvtoj bopr A 
x/«^ JAdMoj V'i^' £il T I ^ s B‘ IT 7 

*«»oj/i>jr/.ra-*p/i;oiw;»jf A}f:i3tg ‘£9^ CabJ 
“t 7 9f fSS‘7 S bS S 7 ‘ABorfwoj Aom/jcgr 
fM>£) A mi^rfoTT Cf ipj) ddy n 


t(UOA rqt puy 2«q«3 pnjTt sq^ i« >« noq«^ 
*j pnrj »q) qaiqn joj „McdiBd„8q3 Npnpin '^y 
noiimatjV ptrt'I oq; p CS** 'np9»ni« „‘noj]{unl»ii„ 
pio* Aqj.— c9 » ‘(Bl / • Pli S) py *ot}op\ioiMOQ 
;•«»</'*' Jo ■o«;i»i»6ot» jo 
uatBt4tqSA4>/ fjo *ioj.M/a>ot;Mif»ifiuoA ett\dtg 

^SptJOAi tiylO (•'ptffp ([tBOPitC**,, pVDi fo 

”• 

CSQ^TJtBO ysHTll 

♦K<o *9 xouaiuwi— iJOTi«o3 ffg 

01 *6 


CO0 ‘•“Off ETC ’ a Til 

Turnx *0 S013Z310D •» aiTK nia 
•fcTO i*TS7l«{ t5uqv»»Jd uotjnooxo Aq jov^lW 
oqi Yfurt-r p/jjojtw »q tw 5CS1 Jo I py P »•*<>'» 
l»oid o»p jjputt op”® P««“« «< 

«SHl P MX V >\ ' ^P'O oaupsWJX \tAi3 oq^ jo SW * 


®'li oym ifiiJUwilmi »YAi tuoij pMjwililY jjiuo 
t^iqnf oqx— /• aaTATi[ •>*d ?^V ?'q? 


, p»flKI7«00 — 

(feei AO I) lov Komsmoov cucti 


OWf ) 


•sasvo io leaoia 


( sen ) 



( 4483,) 


DIGEST OP CASES. 


( 4484 ) 


LAND ACQUISITION ACT (X OF 1870) 

— continued. 

high-water mark j but they should have determined 
what was a proper compensation for each description 
of land. In the matter oe the eetition oe 
Abbooit Am . . . . 15 B. L. E., 197 

S. C. Abboob Am v, Vbbneb. -Vebneb v. Ab- 
BOOB Anr' ... 23 W. JR., 73, 239 

25. Award of compensation — 

Question of title. — Where, in a suit for tho recovery 
of the money awarded by Government for some land 
acquu’ed for public purposes, the Judge, instead of 
deciding as between the parties in possession the 
money value of their respective rights, determined 
as between the persons in possession and others whoso 
claims had remained dormant until the acquisition 
of the land the relative strength of their titles, — 
Held that the order of the Judge was ultra vires, 
his duty under tho Land Acquisition Act being to 
determine the money value of ascertained interests, j 
and not to try questions of title. Goub Ram Cmcn- j 
BEE V. SONATUN Doss . . 25 W. E., 320 

28. ■ Apportionment of compen- 

sation — Question of title. — Under a. 39 of the 
Land Acquisition Act, it is the duty of the Judge in 
apportioning tho compensation-money which he is 
directed to apportion to decide the question of title 
between all persons claiming a share of the money. 
Semhle—'SQ decision under the Land Acquisition 
Act should be treated as res judicata with re- 
spect to the title to the other parts of tho property 
belonging to persons who may come before the J udge 
under s. 39. Nobodeeb Chunbeb Chowbhbv v. 
Boopbnbbo Labb Boy 

[L L. E„ 7 Calc., 406: 9 C. L. E,, 117 

27. Judge appointed under 

s. 3 — Power of Judge to give costs. — A Judge ap- 
pointed under s. 3 of Act X of 1 870 to perform the 
functions of a Judge under the said Act generally 
•within the local limits of the ordinary original juris- 
diction of the High Court has no power to award 
costs in respect of proceedings under s. 39, Part 
IV of the Act, Bamanjbm Eaiboo v. Bungiaii 
Naiboo 8 Mad,, 192 

a. 55 (Act VI of 1857, a. 32). 

See Abbiteation — Abbitbation unbeb 
Speoiab Acts and Beguiations — Act 
VI OB 1857. 

See CoiiBECTOB . I. Ii. E., 16 Mad., 321 

Part of propertg acquired for 

public purposes — Ozvner desiring that the whole 
shall he acquired — Sight of otvner nqt confined to 
small or confined areas — Convenience of owner not 
the test. — The Local Government having appropriated 
for public purposes under the Land Acquisition 'Act 
(X of 1870) some of the out-houses attached to a 
dwelling-house, and part of the compound in which 
they were situate, without taking the house with 
its other out-houses or appurtenances, or the rest 
of the compound, the owner objected, under s. 55 
of tho Act, that the Government should take the 
whole of such property or none. Held applying 
to s. 55 the interpretation placed by the Courts in 


LAND ACQUISITION ACT (X OF 1870) 

— concluded. 

England upon the corresponding s. 92 of the Land 
Clauses Consolidation Act (8 & 9 Viet., c..l8), that 
tho section was applicable, and the objection must 
be allowed. Qrosvenor v. Hampstead Junc- 
tion Bail way Company, 26 L. J., N. S., Oh., 731; 
Cole V. West London and Crystal Palace 
Railway Company, 28 L. J., Oh., 767, and King v. 
Wycombe Railway Company, 29 L. J. Oh., 462, 
referred to. Held also that the rule was not in 
England restricted to small or confined areas, and 
that the test was not whether the part appropriated 
could be severed from the rest of the property 
without inconvenience to the owner. Khaieati 
Lab V . Seceetaby ob State bob Inbia 

[I. L, E., 11 AIL, 378 

S. 58 — Award of compensation — Rffect 

on award of suit to recover compensation from 
person to whom it has been awarded . — An award 
under the Laud Acquisition Act cannot be affected by 
a suit to recover from the party to whom compensa- 
tion has been awarded and to have plaintiff’s title 
declared to tho land concerned. Kaminbe Debia v. 
Peotap Chbnbbb Sanbyab , 25 W. B., 103 


LAND ACQUISITION ACT (I OF 1894)- 

See MvmiF, JvRiamoiioN or. 

[I. L. E., 20 Mad., 155 

1, g. 2, sub-s. 2 — Land Acquisi- 

tion Act (X of 1870) — Act I of 1894, S.2, sub-s. (2) 
— Contest before the Collector — Admission before 
the Judge — Increased Value, s. 25, Act I of 1894 . — 
Whilst proceedings under Act X of 1 870 were pending, 
the new Act 1 of 1894 came into operation. Held 
th.at having regard to s. 2, sub-s. (2), Act I of 1894, 
the case must be governed by the new Act. Bala- 
ram Bhramaratar Ray v. Sham Sunder Narendra, 
I. L. R., 23 Calc., 526, followed. EoBiN Chbnbeb 
Saema V. Deputy Commissionee op Sybhet 

[1 C, W. N„ 662 

2, — Award of compensation — 

Payment of compensation awarded how enforced 
against the Collector — Appeal from an order 
irregularly 'made — Practice — Procedure . — On the 
J6th Pebraary 1894, under the Land Acquisition Act 
(X of 1870), an award of compensation to tho claimant 
for land acquired under that Act was made by tho 
■Assistant Judge of Thana, and be subsequently made 
an order directing the Collector to pay tho amount 
with interest and costs, without, however, fi.ving a 
date for payment. Ou the-lst jrarch 1894, the now 
Laud Acquisition Act (I of 1894) came unto force. 
On the 2(3th Pebruary 1895, the claimant applied to 
enforce payment of the amount awarded, and the 
then Assistant Judge (Mr. Knight) re-aflirmod the 
previous order and dh-ectod tho Collector to pay it ou 
or before the 20th May 1896. No payment, however, • 
was made, and the matter came before tho new Jtidgo 
(Mr. PitzMaurice) for final order. He held that 
neither under Act X of 1870 nor the new Act I 
of 1894 had he any power to enforce payment agaius 
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I. AND DEaiSTEATION ACT (BENGAL 
ACT VTI OE 1870) -'cndr/,,*,/. 

*‘rjrftntr(! nq n jii'i-'-on wlio wiin ’'roiiuifrd" (olic 
^tred wUUiii tlir mnvin'np of (lie (irriiou, ntj lie tould 
not liort'^Wfiri <l lillu i'iii fort'Oruft-'r llicili.itit oftlin 
tr*iUtor, for thi' lofator \v(\>( llio rof.-i-itcri'd propriolor 
«li(!i tl\i» ntTonr!! nronud nud tiu' Imd hi'iii wild 

tu'fori' lii< di':dll, Iffld yfr JrAfVlIKUHON, .1 , — Tliftf 
OioiirovMniK oftlii' Ac! n'lntiii;: !o roL'istnilioit do not 
aj'jdy to tlu'cnvof n p(r^o!^ wlm (tcrKin;: to rtrovtr 
rent ns tlio r.'iimnit'itivo of ii di’ronsi'd pioprit tor wIiOiO 
Tifttni''vnp i-x'-p'iHtf rod, tI\o md lin\ isij: tjri'omrdncdurin'; 
tliii llfi tinu' of tint proprirlor. Willi ropord to (lio 
Miliinpinit rents for thr ymrs 16911 mid IS9I. it wns 
contendrd tint, ns plaint iff Xo. 21wd not in on ro.;i“t('rod 
nt till’ tinio will'll till' suit was institiitid, lie coiild 
not iinintniii llio unit. Uftd tint tliis fiiniisln-d no j 
proiiiid for till’ dismi’-'i’il of llio unit. Alimwidin | 
Khnn V. //iVd J.nll AVn, J. It. Jl-, 2^ f'alc., S7, 
niid /rori’/ilm'ui'i J)iisi v. //ri'ndntiin A/, aha, 

J C. ir. ,V.. 7/2, followed. Hr.r.f’iiA'Miir.Jia r. 

■ llASSAN At.m JfiTsr.A . . 2 C. "W. N., 493 

B. 89. 

Srr I.toit.vtios Act, 1S77. Ant. 14. 

[I, L. E, 10 CnlQ,, 626 

' Srr RiiMCi’ . I. L. R., 10 Cnlc,, 626 

LAND EEVBNDE. 

See Casks rKiir.nX.-W.P. LA>T)llr.vr.KnE 
ACT (XIX or 167.9). 

See SETTJjrMrj’T— CoysrnrrcTiOK. 

[I. D E, 17 Bom., 407 

L" .Liability of lands in Kanara 

district to rovenuo — dfinri’ni, “A'lif/iim iemptis 
occurrit rep!" — JJoin. Art VIJ of JS63, t. 2 / — 
Bom. Bep' XV'II of /S27, s!, 4 and?— Bom. Ad 
I of J865, ss. 23 and 4.4.— Die imilftvarpd.nr, n bolder 
of iniid on iinili teiiiire in Knnani, enjoys tin heredi- 
tary and transferable property in the soil and cannot 
be onsted so lonp ns lie pays the land revenue assessed 
npon bis land. In the nbsenee of special terms to the 
contrary, Govcmraciit inaj' cnliancc the land reveiinc 
payable in respect of land so held. The history of 
the land revenue in ICaiiava narrated. The question 
of the cultivating raiyat’s property in the soil consi- 
dered bath with reference to the Hindu and the 
Mahomedan law. Similarity of the mirasi, kani 
yatchi, the janinalcari, the swasthyan, and the mnli 
tenures mentioned. Die rule of the Hindu and 
Mahomedan ns well as of the English law is_ nullum 
iempus occurrit regi. The extent to which that 
maxim has been restrained by legislation in tho 
Presidency of Bombay considered. Construction of 
Bombay Act VII of 18G3, s. 21, and Bombay Act I of 
1865, BS. 25 and 49 . The revenue system of Akbar 
under Todar Mul and of Aurangzcb discussed. If 
there bo no specific limit, either by grant, contract, or 
law’, to tho right of Government to assess land for the 
purpose of land revenue, the Civil Courts liave no 
jurisdiction under Bombay Regulation XVII of 1827,- 
SB. 4 and 7, to entertain a suit to rectify tho assess- 
ment made by the Collector or other competent 
Revenue authority. Vyakthta Bapttji r. Govebh 
STENT OP Bombay . . 12 Bom., Ap., 3 


j LAND EEVENDE-eoHfiVf/i’^. 

2. ... Liability to land revonna oi 

vlllngo of Kabllpur in dletrict of Surat— 
3/ariiii “ Xiilhim Iempus oeeurrifreoV’—Bom. Act 

TIJ of /Son, ». 21— Bom. Act I of 18(75, ss. 25 
and 45 -Bom. Vr^. XT'l 7 of 1827, ts. 2 nndS.— 
—The jnriFdictio'i of (he Civil Courts, in the Presi- 
di’iicy of Botnln.v, in m.aHera of rcvctme and land 
! nosMMiient ronsidcr.'d and defined. The enactments 
limiting the oitf ration, in the Presiilency of Bombay, 
ofithe maxim nuUum tempuf occurrit re’oi considered. 
Die kiul t(iiiire.s of the district of .Surat described,' 
The villas.'' of Ivahilpnr in tho district of Surat is nn 
iidh.ad biidhi.iamii villnce Fettled for hereditarily 
and of richt hy the en-slmren! in it in the gross at 
.a tired imnmt.ahle rent, independent of the quantity 
of land nniW rnltivatim, payable to Government, 
and as .sneh falls, in respect of tho joint liability of 
the liolilers fur the rrvenne in gross, within s. 8 of 
BiiUilalion .WIT of 1827. The village of ICabilpur 
island situated in a dis’rict reded hy the Pcishwa in 
1802 to the British, held hy the ro-slmrers in it and 
tlieir prodiH'iss irs in title partially exempt from p.ay- 
ment of land revenue, nmler a tenure recognized by 
the enstom of the country, for more than thirty yeans, 
and therefore falls' within the claims for exemption 
mentionnl in Bombay Act VII of 1SG3, s. 21. Whe- 
ther F. 2, cl. 1, and s. S of Regulation XITI of 1827, 
and F. 21 of Romb.ay Act VII of 18G3 arc or are not 
eoafronrd hy Bomlny Act I of- 1805, the village of 
Kalnlpnr is liable to assessment to the extent of 
ni,0S9-13-l only, innsmncli ns it falls within, the 
concluding proviso in Bombay Act I of 18G5, saving 
from further assessment a village entered in the land - 
register ns partially exempt from 'payment of land 
revenne. Comparison of tins (the Knbtlpur) case 
with that of Kanara — Vgal-unfa Baluji v. Govern- 
ment of Bomhng, 12 Bom,, Ap„ 1. QoVEaNMENX 
OF BOSTBAY r, HAUtlinAI JIOKBUAI 

[12 Bom., Ap., 225 

3. Exemption from assessment 

— TFnnto or rent-free lands — Summarg settlement — 
Bom. Act Vir of 1SG3 — Talulchdari settlement — 
Bom. Act VI of 1832 — Bight to hold manta lands 
free. — Tlic lands in dispute, now forming part of the 
hamlets of Hirapur or Rasnlpur, originally formed 
part of tho talukhilari village of Knwnr. About the 
year 1843 the tnlukhdar mortgaged the lands to.P, 
and two yenra afterwards, in order to pay off P, 
the talukbdar mortgaged the same lands to -the 
plaintiff’s father, and in or about 1858 gave him a 
deed of sale. On tho passing of the Tolukhdari 
Settlement Act (Bombay Act VI of 1862), the village 
of Kuwar was brought under its operation, and 
placed under Government management. While the 
village was under Government management, the 
Summary Settlement Act (Bombay Act VII of 1863) 
was passed, and tho Talukhdari Settlement officer, 
acting apparently under s. 3 of the Act, made an 
order dh-ecling the plaintiff to pay assessment to the 
extent of R 2,000. Part of the lands held by the 
plaintiff were entered in the Government khardas as 
wanta. In a suit brought by the plaintiff to establish 
his right to hold all the lands rent-free, the District 
Judge held that the plaintiff had failed to prove that 
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— ./Mn/nT-KTftAT I.AND JtEOISTBATIOI?’ ACT(UEN0A1/ 
BEJJISraATIOTT ACT (BEKOAL ^ qF 1870)-^ci'.»*r/ 

0 . — .. ' "■'■ JJttf tl ‘ifl flJJI 

ef I ef 


^A^ 'TO'oF 1870 )-< 9 »J»»*^<* 

certifioatt of ^fur the */ 

th« .u.t «o«ia tbcrtfor. .0 

iitlag tte ran litrJsU 

propnctof Amoww? tlut » .8 «f tjie Art wm 

applical)!* io lU ««•, tbf OJ.^. I ^fTTl-Tt" 

n,s$4 Mahon *»u.i tU »Y*Te >W cf t»tUr 

nshtly dcc;J«L by I’rrnrBiW. CJ, mI 

Ebixsbp and Piaor JJ- n rrfcmnp the «m to 
Ihc Foil D<ncL tbit the EepitratiOfi Art . ■ 

(Benpal Art t II of 1«7C) le iprtirt>l# to pra- 
ties la Calcutta. Atittmiy hiiix r llwi Lilt 
Srf . . . t L. B, S3 Calc, 87 

3 — fnti Jut rtnt ly ■•reyu ; 

lertd proprtthr—TranJtr «/ prof-nttarf nfU 
if tueftitton ~S <3 of Uie 1 and EepUtratm Art 


I nft3»tf*rid yrt>/ne/cr— Tbrft I* tirtbia/ in • 0^ 
of tlic Bct<p«t Tenancy Art lormlrra ani* 

oa tuirr.Utmil pronri tertnsna otaltj* Ic.ltbch/ 
ratfcLrt If dttmjr the p<->.lercir of the an't »nj 


Ib'C preclude a p<r»<n eUiming ai proprietor fn»m 
luiBg a tenant !or rrnt OTAtai h'»l taioe haa \>»fsi 
TCpitcreJ ai laeh under the Act, II U Iminatc* 
nal bow the tranifer of proprhtonbip le effected, 
whether !t li a eaao of traaifer by ptirehaie or a 
ea»eoItrajiifeTbyincce**ion 'aryd hant Atiarya 
Ua^ainr t Utmanl Knmart, I L. Jl^ tS Calf, 
706, applied. PewTX L*u Mresi* r T«icra 
Pbq(U> Suioa L L. XL, SS Calc, 717 

4 . Sfsulrafion >» rejard to a 
Miart^Siyil h rcroira era/— It lien Moie out of 
loreral propnetori of aa eetite. who collect tbe f*nt 
loiotly, ban rcgiitcrtd tbeir namca andcr the I.an I 
Itcgiitratioa Act. all tbo propnetonare cnialcil Io 
join la an action for tbo whole rent, bnt a decree will 
be made only la rnpcct of tbe rent prercrtionate to 
the ihsre rejriitcrrd Un Icr i 78 of tie I an I 
Prsiitntton Act, tbe penalty of con«r(^nntion U 
tbe forfeitare not of the wbrie rent, but of iKe ^flt 
of the abare in regard to which the landlord U 
unregirtcred. htuiisnni PiTSAc.IameCnixua 
I- 1*, n, S& Calc, 787 
OoHiBui Cni’TOBi PitBi f laiTiw cmxpna 
SC. W.K.OOO 

6 . 


ABorLKnifAe MziieR tit 3C. W. N, 3B1 
7.-*——— tiTit/ur ceaf— /ccrt/ rtprt* 

t/nUti’* of rfjitftrtd yreynetor— 


(ttbc LanI i.tpiitra'brt Art fefore Ibc >i •I'lu} of 
the i"t| I" •• * * 1 * ** r' • » r ai 8 • , ■ ' 


a d i te 1 I S4« cri v il»inn A /• 

yittta 3C f< fe>]low^!. {‘■tviM f-py* 

pan Dili r htxi) Lth^nani 

ft L. n, 27 CaJa, J 78 

0 ' ' ■ i J T ccaf>'Jt«e r'e»» 

f.oaaef tftfUi «f f«w« at ie»t-#'»;'«racy e/ 
ttjniraUon of a»«e UJ n if/erec — \ n* f c 
arreara <( nnt eaniut he i!«-il»wd ihejrly m t’e 
ftoond of the jlal-'jffe Baffier.rt W-j rr.y/^l 


on let the Und l.rvw'ntbn Art at Ibr \ ce lU 
roll wae Ircn.Lt. and It le •-‘'n*-: If Ibe Brer tt 
retirtcrrd htiure Ge dfrree ]• rat* .f •oJ/ n 
Aa«« T Jlirt LsH ^ca /. L A*, Z5 O'c- 
cipUloed luiimaiinya Dif r. 

• . . Jc:B'..v,n 5 

Sn i fur T*nt,v\lhtntTt 3 \» j 0 


ne, tchilhtr vtaiiilaiiiaile 4jt ft# Iryal 
if— A anil for rent, aceraln!; da» 


traltoH oft 

ecprcientaticcf— A anil for rent, aecniln! 
partly dj^e the hfttjme of a regiatcicd proi-rittor 
and partly after IJj death, wm brought by Lla 
repreientatirci , tbe defence wai lUt ibe auit wtt 
not maintainable, maemneh ai tbe pUintiffa wert not 
registered propnetori and had no certificate nudir 
the Sncceision Certificate Act. ITtlJ that a. Jg of 
^i'lR'Birtnition Act i. not a b« t«“ . •-? f 


' ^eirytr/cf/— f«#/J f tT 
ntmr u “erj* e»/’ /. tr 
nftirfitT/U 

«i»-7V f"» 


furraf-ririon wt, 

fejitlrftd—jrant of rrj 

lail M trd nnf ; 

prIiforoflaofi*at<».Baa»^roffV., , 
-fitrober Da U» fri T* r-»7 f ‘ t 
tiff A*. 1 wu ijpr J,vJ rftun t> t- • 

po*rrtO|rrt iaamanl«ti/rf*t(> fj i'«* }’~ 
|her*Uf».\a, Mr » I jx-' 

^ljlrl.lf Aa JL ^ II vul 


E~;.w:,-S=g£ 

Ili.R,28Ca2c,Ma 

S<. fimn, . JoOEUr, Diif 
J a , ^ 27 Gale B35 / ■ 
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LAWD TElSruIlE UST BOMBAY 

— concluded. 

enter into possession. Afterwards, in 1861, jy alone 
entered into an agreement with the plaintiffs to give 
them a lease of that property for five years, the 
plaintiffs being willing to accept that lease with such 
title as JSl could confer. Reid that it was unneces- 
sary, under such circumstances, to consider whether 
the estate of N and his wife in the property was 
chattel real or real estate ; for if it were chattel real, 
N by his marital right, according to English law 
(which in this case applied), might dispose, either 
wholly or in part, of her interest ; and if the property 
were realty, the lease by N would at all events bind 
her for the term of five years, if N should so long 
live. Assuming the property to be realty, semble — 
that on N’b death before the expiration of the term of 
five years, the lease would, as against the wife surviv- 
ing, be voidable only, and not void. The proposition 
laid down by the Judge of the Division Court, that 
all immoveable property iu Bombay was of the nature 
of chattel real, and that there was not any property 
of the nature of freehold of inheritance in that island, | 
disapproved of and denied as being in-econcileablc j 
with Royal Charters, Acta of Parliament, and of the 
Legislative Council of India, dicisions of the Courts, 
both in India and England, and the tenures of land 
and practice of conveyancers in Bombay, The nature 
and results of Governor''Aungiers’ convention stated, 
and the origin of ‘■‘'pension and tax-’-' in Bombay 
traced. The tenure of land in Bombay under the 
Portuguese was of a feudal character. Creation and 
tenure of the ancient manor of Mazagou described. 
Doctrine that the fief of the Middle Ages has sprung 
fi'om the Roman tenure in emph 3 ‘teusis mentioned. 
Ceremonies of enfeoffment and livery of seisin in 
Bombay. Statement of the circumstances which led 
to the passing of Stat. 9 Geo. IV, c. 33 (Fergusson’s 
Act), and also of those which led to the passing 
of Act IX of 1837 (relating to the immoveable pro- 
perty of Parsis). IIaoeoji BEKAarjx v. Rogers 

[4 Bom., O. C., 1 

LAM'D TEMURS IM CALCUTTA. 

L Lands held in fee-simple — 

Unaitested will. Devise Jy. — Lands in the East 
Indies held by a tenure of the nature of fee-simple do 
not pass by an unattested will, but descend to the 
person who would bo heir-at-law in England, A by 
an unattested will devised lands to B. B received 
the rents, and by a will, also unattested, gave the lands 
together with a legacy to the heir-at-law of A. Held 
that the heir might receive the legacy and also call 
for an account of the rents received by B. Gardi- 
NEtt ti, FEun . . .1 Moore’s I. A., 283 

2 . Freehold land — Unaitested 

will. Devise by .' — The tenure of land in Calcutta 
was of the nature of freehold, and real estate wonld 
not therefore pass by an unattested will. Fkeeiian 
1 % Paieiie . . .1 Moore’s I. A., 305 

LAMD TEMUBE IM KAMAEA. 

1 , Liability to land revenue— 

Maxim “Riillnm iemjius occurrit reyi’’ considered. 

— ^Tbe mulavargdar, a holder of land on muli tenure 


LAMD TEMUBE IM KRIS KRK~continued. 
in Kanara, enjoys' an hereditary and transferable pro- 
perty in the soil, and cannot be ousted so long as he 
pays the land revenue assessed upon his land. The 
question of the cultivating raiyat’s property in the soil 
considered both with reference to the Hindu and 
Mahomedan laws. Similarity of the mirasi, kaniyat- 
chi, the janmabari, the^swasthyan, and the muli 
tenures mentioned. The rule of Hindu and Maho- 
medan as well as of the English law is nullum tempus 
occtirrit reyi. The extent to which that maxim has 
been restrained by legislation in the Presidency of 
Bombay consida-ed. Vtaktota Baptjji v. Goteen- 
MENT OE Bombax . . .12 Bom., Ap., 1 , 

2. Nature of Tewnri 

cultivation — -Kumri assessment— lliyhts of varydars 
— Korlat/a . — The plaintiff sued to recover possession 
of four specified tracts of forest land situated in the 
district of Rorth Kanara from which he alleged he 
had been wrongfully ejected under an order made by 
the Collector in 1861, and to recover certain sums of 
money exacted from him between 1849 and 1861 by 
the revenue authorities as a tax or rent for the exer- 
I cise by him of his proprietary rights 'by way of 
kumri cultivation. As to three of the tracts of the 
laud in question, the plaintiff based his claim on 
certain sanads alleged to have been granted by the 
officers of Tippu Sultan to his ancestors; and as to 
the fourth, he claimed a title by prescription, alleg- 
ing that the land had been in the possession of his 
family for forty years prior to 1870, the date of the 
institution of the suit. The plaint contained no indi- 
cation of a claim which was put forward during the 
argument of the appeal, that the payment to the 
Government of assessment in respect of kumri, 
pepper, and farmaish, or in particularof kumri assess- 
ment, and the entry of such charge in the chitta of 
a vargdar muli or geni, gives to such vargdar, or at 
least is a recognition by Government that such varg- 
dav has a right of ownership in the forests in respect 
of which it was contended such assessment was im- 
posed. The plaintiff admitted a right on the part of 
Government to take certain kinds of timber from 
the forests ; but, subject to this, he contended that 
the timber, as the soil and produce of the forests 
generally, belonged to him, subject also to the 
right of Govei-nment to levy an increased assessment 
thereon. Subject to these rights on the part of Gov- 
ernment, the plaintiil claimed an absolute right to 
have kumri cultivation carried on within tlic limits 
specified ; that ho and no other had a right to cul- 
tivate and give in cultivation as rice laiid jungle. land 
within those limits, and an o.vciusiyc right to cut 
down and dispose of timber witliin those limits. 
Held by Geeex, J., on the evidence, that the sanads 
put forward were not proved to have ^ been in fact 
e.xecuted by any person liaving antliority to execute 
such docuipcnts, nud that, even if uemiine, they had 
never becii recognized by tlic British Government 
ns valid and binding or been made the foundation of 
the revenue relations between the British Govern- 
ment and the plaintifPs family or those under whom 
they claimed. Tlio fact, however, that the plaintiff 
put forward those sanads ns the root of his title, so 
far at least as concerned the greater portion of the 
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must be regarded as mcomng rent free or tax free 
land, and that it la/ upon Govcniinent to prorethat 
land »o denominated was assemble, whieli it hod 
failed to do, the plaintiff therefore, sas loioiimth 
of the land M^as esilertduithoGoYcnimcntkhanU* 


e rate of asseumcot fixed nnewi 


t,ui .uuui., Ap , ttVO 
S«« al»0 OOTHS’OXB’eT 0? UoitBlS C SoKBAItn 
Satbau • • . IG Bom., Ap , 

4. ■ -Mode of realization -ifo0i Xef 
Xril <(f 1BS7, < S-Sonhag Surttg Att Cl of 
186BJ M "Oeeapaat”— RegulationiVIl 

of 1827, f 5, enables the OoTcrainent, and therefore 
the hol^T ot the rights of Goremmeut, on failure of 
the npenor holder to pay the land rerenue.to reatixe 
It from the inferior holder The Uwi for realising 
the land rerenoe eitabhih a kud of print; of estate 
betfreca the luperior and infenor holders b; which 
the latter, taking the profits o! the land nin«»«*' '* 


u..» 1 k lu vue occupatwa and enjejment, 
cana^ he got nd of, except through its resignatioa 
by the Sorereigu or the SoTereicn’s rerir**'^*' 


! • ' dt, aaiuiu., eO 

5 -'‘Farmerg”— Jew Bey XVli 

df 18Z7 —Die nord " farmer,” asuied loBegulitiOD 
XTII of 1837, IS used not as a cultiTstor of the 
ground, but as a farmer of public reveaue, a persou 
who would stand between the Government audibe 
raijsts as possessors of the ground CnroimE 
Edcxjie Sjibt e Coisbctob orTiainfi 

[10W.R.,p.c,J3 
1\ HoorVe J A , — 


IjAITD BEVENtJE— eonefiKfed 

oalleil foras or foras toka land Ho and hu nre- 


vut assessmtut payable in respect of the 
•aid lands was enhanced Ho elaimcd the increase I 
rent not merely for the future, hut also for two 
prcrl ns years {IS'D SO and 1830 81) iibieoncnt 
to the date of the Qorenimenl Itesoiulion of the 
idth August 1870 Tlie plaintiff paid under mrtest 


ofreveniie— ^«ip. 

Beg XVJI oj 182}, t, 3— Bight of Ooeem 
nent to tnha*ee—Forat orforat ioka land—Trooi 
of right to iofd rate^The plaintiff W-- '• 
holder of certom land in the Island of Bo 


.a..uS 4U1.SI1OU a 
ngut to a hxed and permanent rate of asiHsmeat, 
the assessment on these lands was liable to enhance* 
mrot BeW alsi'"'at ‘ » 


IiAZrD.BEVEirUE ACT (BOMBAY).*, 

See Boheat Lak 7 Bsrzirus Acr CY or 
1879) ‘ 

LAini TEKDKE DT BOMBAY. 

■ Beal and eiallel froper/g ^oe‘ 

band end tetfe— Agreement bg iueiand alone for 

reMwsl dj Bentitm and tag" Xalnre of 

Boming land lennree-'Fergnston't Aet IX Ota. 

iiiaated m the Island of Bombay, oonreveil m in'o 
to .V sad h.s wife (Par,,,) their heim exeentom 
adm^^ters, and migns, was subsequently mort. 
gaged by h lad bis wife, but the icortgageo did cut 
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liAOT) TENUBE lET KAEABA— oon/i««erf. 

cxcvciBP, on behalf of the Govcniincnt, of its pro- 
prietary right over the timber and even the firewood 
in the forests in dispute from the time that the asser- 
tion of the right became a matter of appreciable 
ronsegncnce, and that the plaintiff’s family knew 
this, and submitted to it, and themselves applied 
repeatedly for timber to the Bevenuo officers.^ Prom 
the year 1842 domiwards there was no instance 
which effectively disproved the acquiescence of the 
plaintiff’s family in the ownership of Government. 
That ownership had not been parted with at all in 
the opinion of the parties most interested. If it had 
been parted with and become vested in the plaintiff’s 
ancestors as an integral portion of the estate in the 
land which the plaintiff claimed was theirs, then the 
assumption and the exercise of omrci'ship bj the 
Government over the trees from 1841 doun to the 
filing of the suit was itself a perpetual ouster of the 
family from a portion of their estate, and would con- 
stitutc a complete eviction of the ouncr as s"‘'h- I* 
there was such an ouster proved as to the whole by a 
multiplicity of acts bearing on the several parts of 
the estate, but all rcfeiTiblo to the same principle or 
purpose, then the plaintiff had a cause of action m 
the nature of oicctment so soon as ho was disturbed 
in his posBCssion by any of tbeso actsj in tbeir 
nature such as to contradict and nnnibilato his ngUt 
thronghont the estate, oven though their immediate 
physical incidence was on but particular parts ot it 
a cause of action extending, ns to its physical object, 
to the whole property, because his power oyer the 
whole was invaded and overthrown, Eegarding the 
plaintiff’s right, therefore, to land, to timber, to 
kumri cultivation, and to reclamation and disposal at 
his own mere will, ns parts, so far as the right was 
concerned, of a single legal unit, the cause of action 
had arisen more than twelve years before the institu- 
tion of the suit. The plaintiff s right, so far as it 
rested on the sanads, was not supported, but contra- 
dicted by the active enjoyment assumed, on behalf of 
the Government thirty years almost before the insti- 
tution of the suit, of an important part of the ad- 
vantages conferred by the grants, and on an assertion 
of rights which, if the grants were to be constiued as 
the plaintiff desired, called for immediate action in 
the Court on his part. The claim was aho contra- 
dicted by a series of transactions _m which the Go\- 
ernment officers disposed, from tme to time, of por- 
tions of land included within the confines of the 
estate which the plaintiff claimed. His claim, there- 
fore, on the sanads was untenable. Sotting aside the 
•anads, then, the mere payment of kumri tax, how'- 
ever it may have indicated that Bre land was bene- 
Lially occupied by tbe vargdar, afforded by itelf no 
certain evidence either of tbe place of that occupa- 
tion or of its nature as temporary or permanent, as 
held on proprietary right, or as merely casual and 
Xcarionl It is the possibility of referring the 
faction levied to some particular si*®""” ^ 

have been actually and exclusively held by the Jiax- 
naver. either by extrinsic evidence, or by that of 
^e Government accounts themselves, that makes he 
payS and receipt of a tax a practical assertion 
and admission of private ownership of the space 
thus rendered diptinguishable, Bnt private owner- 


LAISTD TEiniEE KAETAEA— cojiimwi?. 

ship being established, it still remains true that a 
property in the soil must not be understood to convey 
the same rights in India as in England. It may he 
subject to restrictions and qualifications varying 
according to the peculiar laws of each country ; and 
those acts which under one system would he neces- 
sarily regarded as contradictions of any owmership 
over the object on which they were exercised except 
ttiat from which they spring may, under another 
system, bo quite compatible with an ownership 
aubsisiting unimpaired side by side with the limited 
right to which they would be attributed. The 
reserve of timber generally, as of particular kinds 
of timber, may be referred to as an instance of this 
divided dominion. What the Government intend 
and practically intimated through its officers, con- 
stituted the bounds which it set to the plaintiff’s 
acquisition thiough its acquiescence, both as to the 
extent of the rights to bo exercited and the local 
limits within which they were to be exercised.' As 
to the former point, whether the plaintiff’s predeces- 
sors gained a general ownership of the soil or not, 
they cither did not gain an ownership of the timber 
or wore wholly onrted from the exercise of that 
ownership from 1842 domiwnrds. As to the latter 
point, the evidence showed that the plaintiff's family 
as vargdars exercised rights over forest tracts in all 
the estates to which the present claim extended, 
though as to some of these tracts these rights could 
not be referred to any particular space. But, even 
though there had been no interference on the part 
of the Berenne officers with tlie plaintiff's free 
use of the forest, that free use without an exclusive 
appropriation would not in itself constitute an 
exclusive right against the State. The right arising 
from the State’s eminent domain is not extinguished 
by its mere non-exercise, and its exercise was not 
called for until some public injury or inconvenience 
arose. The exercise of the plaintiff’s dominion had 
been prevented, except within such limits as the 
executive officers prescribed, at any rate from 1842 ; 
while the ownership of the Government over the 
forest trees and its proprietary right in the soil had 
been during the same time at least uniformly as- 
serted, and the plaintiff’s suit was therefore barred 
by limitation. Bhaskaba.'ppa r. CoMiEcioe ob 
Noeth Kanaea . . I. L. E., 3 Bom., 452 

3. Ilula-varff dars, 

Power of, to raise rent of mul-g ainidar — Unhance- 
meiit of assessment hy Government — Power of 
State , — The plaintiff, who was a mula-vargdar (supe- 
rior holder) of certain land situated in a village in 
the district of Kanara, sued to recover from the 
defendant, his mul-gainidar (permanent tenant), the 
enhanced assessment levied on the land by Govern- 
ment, and the local cess. Plaintiff also claimed rent 
for one year. The plaint alleged that the assess- 
ment had been enhanced, because of the defendant’s 
encioaehment on the adjoining land. The defendant 
denied hie liability for the enhanced assessment, as 
he was a mul-gainidar, and only liable to pay tbe 
fixed annual rent reserved in the lease. He also 
denied having made any encroachment, and con- 
tended that the land, alleged to have been acquired 
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LAND TJJN tmfi IN’ KANABA— 

property rhimfl. vm »i) t(!taifiion t)iiit tb^ date 
of those lanad* the then Ooremment had the power 


IiAjro TEmrnS in KANAllA—conA««»rf 

mWd That wst the ease he pnt forward to the 


Unda V»f1oo(' to the State The mere fael that a v*rs* 


Msessment In the pUin*ifI t rartrs and tt« payment 
for • loo{! tenca of yean did not ehow or manifest 
any estate or rertnanent nght at all in the forests 
• « r>e>i «■ ha A *>>« «,t.i t m • 


hariOR had tnay hase tensed to ha\e any rlsht to 
collect lorlsya (tax on hill btoki) direct from the 
cnttcri M Ions os knmri raltiration at all it or sns 
earned on , yet it has a n-^ht <o stop the cnUiration 
*lto‘'ether (remittms the knnm ossesfinent entered 
(a the rar^t) in all the forrsts of jsorth Kanara 
Incladms those in question la the prtsent ease o^t 
shown to he prlrale p^ pertx > on tome <Aher pronnd 
than the mere entry of knmn assi'i mrnt I a parti 
enUr varg or tinmbcr of raris Th' plaintiff a salt 
thmforei which was to recneer post silm of paiii 
enlar tracts of forest on the RTOind of ownership 
shown or eMdenced only fspart from the qnrAion of 
the sanads) by such entry m hU rsrgs of kumn 


the Ooyernnjcnt ought to bare asicrted tt by 


plemenUry to it. that the farther rule !■ accepted, 
that the possession snd the ownenWji springing Ircan 

K session of a ftrm or rargssawhoio, and within the 
its as to which certainty Is attainahlc. are Dot pre* 


Ship, or a grant irom him. do not suffice to create an 
Ownership against him and the mere non Interfer* 


u- — t>4 oue vaimj’due 

anthonty or else fortified by an eouivalent law of 
prescription Under these conditions & true owner 
■hip event of the forests might arise but the mere 
pa ment of the kuuin assessment would not create 
itintbo case of a varpdar Upon the evidence held 
that the sanads were not proied, nc* had the plain* 
tiff rstablished any eiclusiie possession of, or pro. 
pnetarv nglt In, any part of the forest claimed, 
while tho evidence showed a continued and consistent 
7 y 2 
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liAlTDLOKP AND TENANT— con^miierf. 


Col. 


19. Right to Chops . ^ 

20. Pnoi’EBTi' IN Thbes and Wood 

Land 

21. Fohfcitpee .... 

(a) Bheach op Conditions 
(5) Denial of 'fmE 


. 4576 
ON 

. 4576 
. 45S1 
. 4581 
. 4591 


22. Abandonment, RELiNQtJismiBVT, 

Schhendeb op Tendbe . 

23. Ejectment .... 

(n) Geneeally 
(i) Notice to quit 


on 

. 4698 
. 4G09 
. 4G09 
. 4C13 


24. BiftLDiNGS ON Land, Eight to be- 
motb and Compensation foe Im- 
teoyements 4G30 

26. Mihasidaes 4640 


See Account, Suit fob. 

[T, L, K., 27 Calc., 663 

See Acquiescence . 7 B. L, R., 162 
£8 B, D. B.., Ap.j 61 
10 B. D, B., Ap., 6 
I. L. B-., 9 Calc,, 609 
I. L R., 14 AIL, 362 
1 D, R., 25 Calc., 896 
3 C, W. N,, 265, 502 
I. L. B., 21 AIL, 488 : L. B., 26 1. A„ 58 
L D. R,, 27 Oalo„ 670; 4 O. W. N., 210 

See Cases hndee Bengal Tenancy Act* 
See Cases under Co-shaeees. 

• See Cases undee Estoppel— Landloed 
. AND Tenant— Denial op Title. 

See Cases undee Kabuliat. 

See Cases undee Lease, Coksteuotion 

OP, 

See Limitation— Question op Limita- 
tion . . .7 W. a., 396 

[ISW. B, 443 
6 B, L. B., Ap., 130 
7 B. L. B., Ap., 17 
l2 B. L. B., 274, 282 note, 283 note 
1. L. B., 7 BoDii., 96 

See Limitation Act, 1877, s. 18. 

[1, L, 3B., 12 Bom., 601 

See Cases undee Limitation Aoi, 1877, 
aet. 139. 

See Cases undee Madsas Rent Ee- 
cotbby Act (VIII op 1865), 

See Cases [-ndeb Onus op Pboof — Land- 

LOED AND UeNANT. 

See Parties — Pasties to Suits— Land 
LOBD AND Tenant. 

See Cases undeb Relinquishment op 
Tenuee. 

See Cases undEe EeB Judicata— Com- 
petent COUET— Beyenue Couexs, 


i LANDLOBD ABTD 

See Small Cause Couet, Pbebidency 
Towns — Jubisdioiion — Moveable 
PBOFDnrr . I. L. r., 4 Calc., 946 
[10 B. L, B., 448 
See Small Cause Couet — Peesidenoy 
Towns — J ueisdiction — Immoveable 
Peopeety, Eecoveby op. 

LI. L. R., 10 Bom., So 

I. L. B., 17 Mad,, 2ld 
See Tbkbpass— Geneeal Cases. 

[23 W. R„ Or., 40 
L L. R., 2 Mad., 232 

1, COBTBACT OF TENANCY, LAW 
GOVERNING. 

1, Rules applicable to relation 

of landlord and teaant. -'Ibe rules applicable 
to the relation of landlord and tetiant in England arc 
applicable to India, whenever no precise rule regai'd- 
ing the subject ia to be found in Hindu or other 
laws. Taeachand Biswas c. Ram Gobind Chow- 
DHBY . . . . I. L. R., 4 Calc., 781 

2, Contracts of tenancy between 

Hindus in Calcutta— S(at. 2J Geo. Ill, c. 70, 
e. 17. — A. tenancy created by express contract between 
Hindus in Calcutta is within the words “matters 
of contract and dealing between party and party ” in 
21 Geo. Ill, c. 70, s. 17, and the right of the 
parties and the incidents of the tenancy must be 
governed by Hindu law. Eussiokloll Mudduok 
V , Lokenath Kuemokae 

[I. L, B., 6 Calc,, 688: 6 C. L. B., 492 


i 2. CONSTITUTION OP RELATION. 

(o) Genekally. 

3, Contract to pay rent — Omis- 

sion to oiiain Tcahnliat, — Where two parties bind 
themselves under an indenture drawn up in the 
Euglish form, the one to lease and the other to 
pay rent for certain land, the contract is complete, 
and a suit for arrears of rent due under it will lie 
under Act X of 1859, although no separate kabuliat 
is executed. Kishen Doss v. Hubby Jbbbun Doss 

[10 W, B„ 324 

4. Implied relationsbip of land- 

lord and tenant — Absence of express condition . — 
Where A avowedly holds and cultivates S’a land, 
A is, by the universal custom of this country, S’s 
tenant (even without express permission to cultii ate on 
Jd’a part, or express condition to pay rent on A’a part), 
and nhile so holding and cultivating is bound to pay 
B a fair rent and to gi'e him a kabuliat. Nii'YA- 
NUND Ghose V . Kissen Kishoee 

[W. E., 1864, Act X, 82 

6, Grant of pottab by zamindar 

to BUb-tenant — Non-assignment of rights to in- 
termediate tenant — Suit for kabuliat'. — ^The defen- 
dant Was 'ubder-teutuit iS respect of lands which his 
lessor held under a modafut from the zamindar. 
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LAND TENtTKE IN KANABA— cOHeI«rf«f 
by eneroaelimciit, Lad been locluded >n tbe Imsc 
D oth the lower Court* allowed tbc plaiutilf*® claim 
with respect to the enhanced assessniciit and local 
cesa, toRctherwith relit for one year On an issue 
being aent to the District Ju Igc by the Hitth Court 
on aecoud appeal, it was found that defendant nas in 
possession of land other than tint which he IifM 
under the lease , that he had acquired this other land 
by cncrttichincnt »iibacqocntly to the date of the 
lease , tlint both the landa nere entered in the 


acquired Oy Uctenoaui. wai ssiisaeu at it.> Jitia 
that the pUmtill could not recover from the dcfcn> 


tracts originally made between the mula-'argdars 
(sopenor holders } and their mul gaunUrs (per* 
maiient tenants!, to rctie>e the former from the 
hardship caused to them by reason of the enhance 
ment, bi Ooremment, of tbe assessment on their 
lands to an amiunt eieeediiig or equal to the rent 
rceened by them (mula isi^irs) from the mul* 
gauidars. It is doubtful whether Ooicmmont in 
its execiitiie capacity, has any more power than 
Conrts ol bw to interfere mtb contracts made 
between priiate persons. The remedy lies ntbr 
in the bands of the Legislature Ib’ioa c Mma 
Hb»s« , , . I. L H., 4 Bom , 473 

£'<e alsoBisinziTiv VBMaTARAUiHa 

[1. L. B , 3 Bom , 154 
and r.au Eftian'ca Em e ^ACSa^rA Suavnoa 

[I. Xi. R., 4 Bom., 478 note 
See Bau TtTKOJl e OoriL Dnofoi 

[I. L. R., 17 Bom., 54 

LAND TENURE IN ORISSA. 

Maurasi earvarakarl tennre. 

The mode of BUCcesaion to— Censeaf of Ike 
samindar to the tramfer o/ ienure~T^e tenure 
known in Onsaa a* manrasi ssrrarakari, although 
recorded in the name of a single member, is descen* 
dible to all the heirs as joiut heritable propt^y, and 
cannot be trauBferred withnut the consent of the 
zamiudar DnuBaK PabI e Shauawaicd Psr 

[L L R , U Calc , 658 

LAND TENURE IN SURAT 

Village of Rabilpur— jVafffli 

“Nullum tempus cccumt e«yi ”—qiia enactments 


LAND TENURE IN SURAT— co»er«<f«i. 


Q irenimcnt, and as such falls in rcipccf of the 


exempt from pijment of laud revenue, under a 
tenure recognized by the custom of the country for 
more than thirty yrars. and therefore falls within 
the claims for exemption mentioned in Bombay 
Act t'll of 16G3, S 21 QOVBBKJfETE OJ SOJIRAT 
r llAUBOAi MovDiLAi . 12 Bom., Ap., 225 


LANDLORD AND TENANT, 

Col 

1 CoyraACT 0? Tzxufrr, Law oorziur 


XHO .... 4504 

2 CovsrrroTiov or Hklatiov . . 4S01 

(ffl) OzNiBAXiT .... 45at 

(5) AOoO'VlBPCHrzVT OT Tkitihct 

ST Bsezirr or Bzvr . 4508 


3 Obajoatiov or Lakhiobd to oitb 

Ayi> uaivtai^ Tz'sa^t ik F038Bssio< 4517 

4 OouoATio'r or Te'taitt to tzir Qols> 


LVO DISTL'lOr , . , 4520 

8 LiABltlTy rOB B8VT . . , 4520 

C RevT & Kivd , . , , 4523 

7 Tivajict roB Imuobai, PimPOSB . , 4523 

8 PATMtvr OP r.BKX ; , . 4628 

(<») Oe’SBBAir.Y .... 4528 
(5) hot TAniE’ST . . , , 4530 

0. Katpze op TB^rA^0T .... 4534 

10 IIOtDISO OTZE APIES TssAiTcr , 4540 

11 DaVAOE to PBEUlSBa AET , . . 4544 

12 Dsduotiobs pbou liEtT . , , 4548 

13 Rsfaibe 4545 

14 TAX 4547 

16 AtTEBATIOt OP COKDlTIOIfg OP TeK- 

ASCT ..... 4547 


(«) rOWBB TO AITEB . . . 4517 - 

(6) DlVISIOt OP I’EKniB AW) Distei- 

B17TIOV OP Kent . . , 4547 


(c) Coanqb of CmiTivAiiot and Na* 


TOBB OP Land . 4549 

(d) Diooino Wbils oe Tanks . . 4549 

(e) Eeection of Buhdinos . . 4552 

16 Tbanspee bt LiW)loed . . 4555 

17. Teanspeb bt Tenant . , 455g 

18 AccBEiroN TO Tbnoee , , . 4569 


V 



( 4S0? ) 


DKiESi? OF CASHS. 


( 4B08 ) 


LANDLORD AND TENANT— coniiimed. 

2. CONSTITUTION OP RELATION— coniiM^rf. 
dQtQvm.ias.ti'OVi-OrderofSeUlemeni officer under 
N.-W. P. Land Revenue Act (XIX of 1873), s. 77, 
determining rent. — An order of a Settlement officer 
under s. 77 of Act XIX of 1873 detemuning rent is a 
purely prospective order and will not entitle the 
landlord to sue his tenant for rent at the rate fixed 
thereby for any period antecedent to the lat of July 
next following the date of such order. Mahadeo 
Prasad v. Mathura, I. L. B,., 8 All., 189, distin- 
guished. Debi Sin an v. Jhano Kbae 

[I. L. R., 16 All., 209 

14 . Position of occupiers in 

village granted to inamdar — Suti tenure. — An 
inamdar to whom a village has been granted by Gov- 
ernment, though bound to respect all existing tenant- 
rights, is under no obligation to grant unoccupied 
lands in "suti” or other permanent tenure, or to 
re-grant on the same tenure lapsed suti lauds ; nor 
does the mere taking up of lands in such a village 
constitute the ocoupiers suti tenants, Nasaevanji 
Hoemasji V, Naeatan Teiiibae Patel 

[4 Bom., A. C., 125 

15 . Relationship depending on 

validity of adoption — Status pending appeal to 
Frivg Council. — In a suit for rent the plaintiff sued 
as the adopted son of the deceased landlord, and the 
defendant (who was the adopted son of the deceased 
tenant and in possession) denied the relationship of 
landlord and tenant between them. It appeared that 
the defendant disputed the validity of the plaintiff’s 
adoption and had brought a suit to set it aside in 
which he had failed, but had appealed to the Privy 
Council 5 that the plaintiff had not received rent for 
many years, and had brought a suit to eject the 
defendant and recover mesne profits which was 
dismissed, it being found that the defendant was 
entitled to retain possession. 3 eld that, so long as 
the decision that the plaintiff was the adopted son of 
the deceased landlord held good, the relationship of 

' landlord and tenant existed between the parties, and 
the plaintiff was therefore entitled to recover rent 
from the defendant, Hveonath Eoy Chowdhet v. 
Qoeboenath Chowehey . . 19 W. R., 18 

16, Assignment by tenant of 

goodwill, stock-in-trade, fixtures, furniture, 
and chattels — Xotice hg landlord to lessee and 
to assignee to deliver up possession on expiration 
of lease or to pay rent — Molding over — Use and 
occupation — Liahilitg of assignee for compensation 
for use and occupation. — L assigned to P the stock- 
in-trade, goodwill, fixtures, chattels, and premises in 
connection with a certain business oanied on by 
him at the said premises which he held on lease from 
the plaintiff. The deed of assignment contained 
(inter alid) a provision empowering the assignee, 
in the event of any breach by L of the covenants 
'contained in the said deed, to let the premises for any 
term or terms of ye.ars for such rent and under such 
covenants and conditions as D might think fit ; and 
there was a further provision that L should not 
remove any of the stock-in-trade, chattels, etc., 
without the permission of Z). Shortly before the 


LANDLORD AND TENANT — continued. 

2. CONSTITUTION OP RELATION— contiauei. 

expiration of the lease, the plaintiff served a notice 
on L to deliver up possession of the premises on the 
expiry of the lease or to pay an enhanced rent there- 
for, and a notice on D requiring D to deliver up 
possession and stating that in default he would hold 
D jointly liable with L for the enhanced rent. P 
had durwans and a clerk on the premises to see that 
nothing was removed therefrom without his per- 
mission. P and P continued to keep the stock-in- 
trade on the premises after the determination of the 
lease, and the business was carried on as before. The 
plaintiff subsequently brought an action against P 
and L for compensation for use and occupation of the 
premises for four months. Meld (reversing the 
decision of Ameee Aw, J.) that the lease did not 
pass under the terms of the assignment to P, and 
that P was not liable to the plaintiff for Compensa- 
tion for the use and occupation of the premises. 
Mabhubaionet Dasskh V. Nendo Ladd Qtjbta 

[L L. R., 26 Calc,, 838 

(b) Aoknowdedguient oe Tenanc® by Reobiet oe 
Rent. 

17. Right to recover rent. Estab- 

lishment of — Assessment — Agreement to _ pay 
rent. — To establish a right to recover rent, a zamindar 
must show that either by assessment in due course of 
law or by agreement the tenant is liable to pay it. 
Gayasoodben V. Khdda Buksh 

[1 N. W., 87 : Ed, 1873, 139 

Keishna Ghose V. Ram Nabain MonArATTUE 

[25 W. R., 214 

t 

18. Right to recover rent— 

Sharer in undivided taluhh — Agreement to pay rent. 
— A sharer of an undivided talukh may be entitled to 
recover his share of the rent duo from the talukli 
generally, but it does not follow that he is entitled to 
recover from the jotedar of a particular jote in the 
talukh unless there is an agreement to that effect. 
Shama Soondubee Dbbia V. Keibto Chundee Roy 

[13 W. B., 316 

19 . Purchase of land 

— Contract, express or implied, for payment of rent. 
—Meld that the plaintiff, not having been put into 
the possession of land purchased by him, and holding 
on contract, express or implied, from the holder 
of the land for payment of rent, was not competent 
to sue the defendant (occupant of the land) for rent 
thereof. Ram Labs Singh v. Raai Naeain 

[2 Agra, Eev„ 9 

20. — Liability to pay rent— Oo- 

cupaiion after deprivation under decree. — A party 
stripped by a dccrea or order of proprietary interest 
ill land docs not by mere subsequent occupation of it 
become vested with the cliaractcr of a tenant, and 
therefore ho is not liable to distraint for rent. Ho 
must have become a tenant by agreement or act of 
law to render him liable for rent. MuKtrEDHOOJ 
SiNOir i'. Ram Chuen 

[1 N. W., 14; Ed. 1873, 12 
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IiAirDLORD AND TENANT— 

2 CONSTITUTION OF KELATION-<et«<cinM<f 
Saberqnrattv tbe Irasor Irft, and the zaramdargarato 
thcditindautapotUh f< r part of the Und« roMrrd b; 
the modafut, ami to the plaintdl a pottah fo* the 


and tenant to as to cnahlo the plamtilF to maintaio 
lui lait Kauu Sheies V PAicau ilAyvAi, 

[Q S li. It , A. C , Q62 
S C KaujlU Sheikh r Pxschoo McKDri 

til •W. n , 128 

0 Oront retaining portion of 

land rent free, but subject to Iiouse<tax— 
if Idert under tanaJ under Mum Act Vll o/ 


• • • > ’. * * 

7 ■ .—I— Instrument not flzing per 
manent rent Ithero a written iDstrumcut par 
ported to create the relation of landlord and tenant 
for flee years, the lessor s tennro being that of a 
uurasidar t e , a hereditary tenancy nader Qorem* 


[4 Mad., 163 


Chosdeb Kok V JoaOEBNiurs 1 or citowiihbt 
[Marsh , 14d W R , p B , 47 
1 Hay, 346 

8 — Decree for kabuUat— P i trfrnw 

■of rilitmnthip of landlord attd tenant— X decree 


DANDLOHD AND TENANT— continued 
2 CONSTITUTION OP KELATION— continued 
vl ich direct! that s kabnliat ihall be giren by the 
defindatit at a certain rent amounts toan adjudication 
that there is between the oartirs the relation of land 
lonl and tenant, and is Important cridenco on that 
point in any subsequent suit apiiast the same dcfen< 
dant gHHBrr Jan r. Irrrzu Au 

(23 W. R, 880 

10, — Assessment after resump 

tlon — PottUon of lakfurajdar after resumyiiofi — 


Brns nm uTiT, f JoTXlsHB'e Mooeeiues 

(6 -W B , 02 

Bsojonarn Dun c JerKiSHB's Mooesh/ib 

C4W.B., 69 

BBoorai. CiirnDSB Diswis c SlanoHKo Moiuq 
[0 W R., 280 

11. Decree declaring right to 

assessment Pt$umj>t\on of mrofid 
lieng Reg JIofl$19,i SO—Beng Reg XJX of 
1793 t lO—Derre* of Ctttl Cour/ —A decree of a 
Cttil Conrt in a smt (the pKlnt of which referred to 
s 30 of ItCEUlation II of iSl'i aod s 10 < f IteguU* 
iion XII of I'OJ) which declared the right of the 
tammdar to assess rent on Liod not pruicd to hare 
been held under a grant prior to 1st December 1790, 
was suificunt to establish the relationship of 
Ian llord and tenant between the zamindar and the 
party against whom the right of aiscsst&ent was 
dectared. Satmaui'n Dzst r Sasttp Chavosa 
B or 8 B L R , Ap., 83 17 W. E , 883 
SiiAaiAScwpAiu Debi r SitAL Khab 
[8 B. D. R, Ap , 85 nots 16 W. B , 474 
hfAUnrSHHAB Saoobt t Nipal Ehab 

(8 B L. R, Ap , 87 note ; 16 W. R, 440 

ItOHUn NATOAIi GOSSAIB r BAXBBSWAJt Kwot 

[8 B Ii. R, Ap , 88 note 16 W. R, 846 
J2 Decree for resumption— 

SetMinpltonofiniahdlakhtrai—Beng Reg II of 
.o< f \.i , s ‘ V TTien . n-i » ; 


uihwu.li lue (uauiiixi auu uiieuuani so as to ecanie 
the plautiS to sae for a kabuhat under cl 1, 
• 23 Act X of 1859 That relationship could not 
come into^^utence until the lakbirajdai had agreed 
to pay the rerenue assessed by the Collector JIa- 
DKAB CnAimsA Bhadoby * ilAHisiA CsatoSa 
Uazithdab 

[8 B L E , Ap , 83 note ■ 12 W. B , 442 

13 Suit for arrears of rent as 

so determined for a period prior to such 


A 


( v.n ) 


DIGEST OF C^SKS. 


( <fSl2 ) 


liANDLOKD AND TENANT-<n,.f,-n«,A 
J. COJ\Sl n U'J ION or KKIiATION—fon/inucrf. 

niort^'fijziv, ntitl (incli iiiortvngor mtiiit Mfnhlijtli Jiij 
riglit to l ollcrt n lit lu'fori’ lu' rnn mir to hove On* 
oniount f 111 n.if jmrirt.viuui. AiuoonnvA Sison r, 

tUfiuiiAji)); .... SAT. W., 207 

Gl* I’tirchattr nj 

rfnf'jJfij/iBg /VirtV;/ sutin'hdor, -Tlurr 

is siillidinl liri^ity of fsfnio Ijctv.frn llu' purcims.'r 
of n riiit-jinylng holding nnd tin' yatnlinhr to Mititlr 
the Inttir to cl.iim rtiil. Koi,oo Jltsn f, Itnyno 
KmvAU .... SN-W., 2C8 

02 l^lrthHUy of heir 

of drC’rtsrc! Irsiee Ji.r mil — Moliimtn hme— 
Kah\'lia{.-~'}i\w Inir of iv hssoo islitildo to tlio Irssor 
fi r rent piytibh' hy vinnr of n hotuilhit, no-svith- 
slnndiiip !i.- is not in jv ss^fsinnof tlio Iittid 'i'AKi.vrn- 
ri;i;EAi> Gtiosi: i-, StincnorAi. I’avi. (’iiowniinv 

£AI»i i-Bh., 470 : 2 Hny, 593 

33. Jifyis/rretl 
o.'rfior, S'niV ly, t'-hrre ihe rflnlirnnhip of J/rntllonl 
flhrf /ffi'iti/ it r.of >hoi''it (o exit! ■ Jleny, Art T'JI 
of JS7(i) i. 7S.--'r)n‘ inert' fact of n pirson hriiig 
registered under tie- jirovisinns of Uengal Act Vll of 
ISr<5 fts proprietor of (lie land in respect of which 
lie reclsB to recover rent is not snilicicnt to entitle 
him tti »nn for it. Wlicre ii Iniullord who was regis- 
tered n» owner of the land iji resjiect of which he 
chiinu'd rent med tlic occnjiicr for such rent, lint 
was only able to prove the fact that he Was the regie- 
tcred o'vncr nnd was nimble to ehow that the rdn- 
tionship of landlord and tenant cxistcsl, or that ho 
Lad 11 good title to the estate of ivliich he was the 
registered omier, — 2£eld that the suit was rightly 
disroisBcd. IIamkhisto Dasb c. IIahaj^’ 

£1. L. B., 0 Calc., 617 : 12 C. L. E., 141 

34. — — I’resumplion of 

relalioiiship of landlord ond lenaiil, — Wicro a 
defendant in a suit for enhancement of rent admits 
that he has paid for many years and is still pa.ving a 
snm of money to the holders of the pntui ui plnin- 
tifTs possession, without being able to show it was 
paid ns anything but rent, there is sudicient to raise 
the presumption that the parties stand to each other 
in tile relation of landlord ond tenant. IJeiiabee 
Laii. Mookeejeb c. AIoDnoo Sooduk Chowbiiet 

[8 W. U., 4JI4= 

35. JBeny. Segs. V of 

1799, s. 5, and V of 1627, s. 3 — Sub-lenurc taken 
charge ofhy Colteclor.— Vndcr the provisions of Kc- 
guktion V of 1799, s. 3. and Ecgulation V of 1827, 

B. 3, the Collector took charge of a snb-tennre as ad- 
ministrator of a deceased person to svhom tho sub- 
tenure belonged. Held the Collector was in no sense 
tho tenant of tho superior landlord, nnd consequently 
no suit would lie against him under Act X of 1859 
for rent alleged to be due in respect of the sub-tenure. 
CormciOB or Bogeak r. Dwaekanath Biswas 

[4 B, L. B., Ap., 80 ; 13 W, B., 104 

3g_ — Occiipat i o n by 

trespasser.— Occupation by n trespasser docs not 
create a claim to rent, though it may give grounds 
for an action for damages. BiOHDoi Bakdet n. 
KAEAKf Dull' . 1 N. W., 26 : Ed, 1878, 24 


LANDLOBD AND TENANT-eoaffawerf. = 
■J. CONSTITUTION OF llEUATION-conUmied. 

37, ~ — Jtighf of persons 

trt p'ltiettion under decree nyoinH person tvilh sub' 
sei/iieni decree for possession.—Attorninent, Absence 
of. -BTnre A nnd li were in po.session of lands by 
rirliic of a deeree of Court, Ibeir tenants could not be 
calb d upon to pay rent to C, to whom they had not 
atlorncd, but wbo subsequently obtained a decree for 
the lands in suit, so long as no decree of Court had 
<iecIorcd the title of C to bo superior to (hat of A 
nnd il. C'e remedy in such case is nu action against 
the jursons who were wrongfully in possession for 
incMie profits, and not in a suit for rent against 
tlu'ir tenants, who had in good faith dealt with 
the pirsoiis who were the ostensible proprietors in 
pojsfs-ioii tinder a decree. Lands may bo cultivated 
by a nu re trespasser, and in that case tho cultivator 
would not be liable to a suit for rent, but to a suit tor 
inesnc profits. Owners of laud may take advances for 
(be culliiation of indigo, and tho persons by whom 
the ndvniices were given may find it necessary to 
enter on the laud and look after the cultivation 
and harve.sting of the crop, but if they did so, they 
could not be sued ns li'nants for jrent. To render 
a person liable to pa.v as a tenant, it must be proved 
that he Im.s l>y an cypress or implied agreement 
]ironused to pay rent, or that he has been assessed 
with rent in due eourso of law, MtJKOHrii Doss 
r. Deem Dvae . . . . 3 N. W,, 170 

38. 1 — LiabiUty for rent 

from use and ocetipation leithont registration . — 
Parties in possession make thenisclvcs tenants by use 
nnd occujration, and may be sued for rent, even though 
not registered by tho zamindar. Laettn JIonee 
c. SoA'A Moatie Dabee , . 22 "W. B., 334 

30. Suit far rent — 

Tenant settled on the land Ig a trespasser, Position 
of~Bengal Tenancg det, s. 167. — A suit was 
brought by the plaintiffs against a tenant for the 
entire rent, making the co-sharer landlords also 
defendants to the suit. The defence of the tenant, 
defendant No. 1, was denial of relationship of 
laniord and tenant, and payment to the co-sharer 
landlords. The co-sharer landlords inter alid pleaded 
that, as the tenant-defendant was settled on the 
land by them at a time when they wore claiming to 
be entitled e.tclusively to tho possession thereof, 
under a title derived from their auction purchase, 
they must bo taken to have been trespassers on the 
land so fai' as tho plaintiff’s share was concerned, and 
that consequently defendant No. 1, who was settled 
on the land by them, must also be treated as a tres- 
passer as against tho plaintiffs. Held that the defen- 
dant No. 1 could not be treated as a trespasser as against 
the plaintiffs, and that the plaintiffs were entitled 
to claim rent for use and occupation from the de- 
fendant No. 1. HHgaUund (Those v. Kissen Kishore, 

W. R. (1664J, Act X, S2s Baiun Monee v, Sana- 
monee Habee, 22 IV. B., 334; LuTchee Kanto Doss 
Chotedhry v. Sumeeniddin Busker, 13 B. B, 

R., 243 21 TV. R; 20S ; Surhomogee v, Dino Bath 
Gir, I. B. R., 9 Calc., 908 j Rinad Bal Pakrasi r. 
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IiANDLOIO) Aim •rEK'ANO'— eOn/tuMrf 
2 CONSTITUTION OF EELATIOK— 

21. Implied contract to pay 

rent.— Under certain circwnstancei, a contract to pay 
rest to tbo utnlndar os tbo ^ort of tlte iraont 


jBBsiuD Rot CnowruBT 


7W.IL.lSe 


22 .- 


— Transferee of landlord — Al^ 


fornment, IteeetiUy of —In a amt for rent where tl»e 
defendant held nndcr a lenic from a party who 
lubteqacntly gave a leaie to pUmtiff which gate bhn 
the right to collect rente from tho defendant la 


Rent Act Sbzx Cnum t Rronoo SiBos 

pa W. R. 301 


23 Ez*proprietai7 tenant— 

for arrtart of rtnt~D«l«minat*on of real— 
Aot^ XII of df.'ff' I Sent AetJ.to 14. M 


f 190 of Act XIX of 1S73 Pstrunai t Jeoloi. 
SnroB . . . . 1. 1, B , e AIL. 02 

24 Suit fQf arrears of rent 


BAWDIiOKD Aim TENAKT— co«fin«#rf. 

2 CONSTITUTION OF RELATION— eoa/maecf 
diimisieth Zlahadto Tratad v Mathura. I L. R, 
8 Alt 1S9, dutinsuishod. I’hula^ra v. J$olal 
Stmfh. 1 L 6 All, 62, referred to BinnA 
F&tsin Sdioq V JcouDeb 

[1. L. IL. 8 AU . 186 
25 —Extinguishment of proprie- 

tary right by partition— Con/raei/or payment 
of rent — UTicre a partition was mdo and the pro- 
pneUry right of one of the co-ibarm in a portion 
which fell to another wni conicquently extinguished 
and he became a mere tenant , — Ileld that, though the 
rent wai exigible, the claim for arrears of rent could 
not he decreed in the abaenco of expreea or implieil 
contract for the lame ZoUU Rii r Doouoi Rat 
[1 Agra, Ber, 80 


20. - 


- Claim to nnt—Arrean of 


Tt»t-—Fg>luf 0 to proof liobtltlf to pay rent —A 


&» QiTUijn Exei e UPBarnrs Mooxs&nz 

[B. L B., Bap Vol.. 16 
Or prom » wntraet to pay rent LvonuEEPri 
Dobs r Ebaet AU . . 22 W, B,, s4e 

27 ■ — A/eetenent and 

determinihon of nte of rent— Rent fret tandt —A 
mt for arrears of rent cannot be mabtained tn 
reipert to rent free land notil tho land hu been 
asseiied and the rate of rent determined. NooB 
« lUTBAZooBZSH Ebak 8 Agfo. Be7„ 2 

28. I iSutf jCoearreare 

of rent— Non payment of rent for lon^ period-.- 


tho annual papers contain entries, is tuA srtiSsHaS ts^ 
justify a decree for arrears of rent CH&cjxnuii "• 
CuiTowLA . . . 2 Apr*. 137 


Suit /or arrearx rf r 

kahtdiat —Where a party, aflir nrnsiEmr * diies>« 
estabhshing his title to land, sis ^ xiA a 
decree for a kabali»t ocsmsi ieii- 

iDg the land odrerwdr ttirs-naisairsrwcectracS, 
express or implied, for sjs nr-iKs re -msT he 
mmataia a suit lit l c a — e £s « 

nous to tb» tansljai t-ejs. aa-re 
tmeSect. yArx=:t-».s!S33 2.7T ~ ' 

fSW s, SSS 

- 

*»Mi^u=is^ats-s:3:.es, tsd. 
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LAlSTDliOED AUD TEWAITT— conj-tBuei?. 

3. OBLIGATION OF LANDLOED TO GIVE 
AND MAINTAIN TENANT IN POSSESSION 
— concluded, 

for rent after dispossession. — Where a lease was 
granted by a Deputy Collector without authority, 
and his act set aside by the Collector, the tenant, 
who was turned out of possession without any 
beneficial occupation for the short period of his lease, 
was held not to be liable for rent. Kalee Doss 
Baneejee V. Ntobebn Chtjndee Chatteejee 

[24 W. E,„ 91 

71. — ; Dispossession by stranger 

— Liability for rent. — A tenant dispossessed by any 
person not claiming under the landlord is still liable 
for the rent ; his remedy is against the wrong-doer 
for damages. Gaee «. Chem Jha . 2 Hay, 591 

72. Failure of lessor to protect 

possession of lessee — LiahilHy for rent— Dis- 
possession. — If a lessor fails by remissness to do that 
which he alone can do to protect his lessee in posses- 
sion, even independently of any protective provision 
in the lease, he cannot claim rent from the leasee in 
respect of the portion of the property from which the 
latter has been evicted. Wajed Am r. Chtindea- 
BUTXT Kooeeee . . .22 W. R., 642 

73. Disturbance by landlord of 

peaceable possession — Suspension and appor- 
tionment of rent. — Where the act of a landlord is not 
a mere trespass, but something of a graver character’, 
interfering substantially with the enjoyment, by the 
tenant, of the demised property, the tenant is entitled 
to a suspension of rent during such interference, even 
though there may not be actual eviction. If such 
interference be committed in respect of even of a 
portion of the property, there should be no apportion- 
ment of rent where the whole rent is equally charge- 
able upon every part of the laud demised. But if the 
interference is in respect of only a certain portion of 
the demised property, the rent for which is separately 
assessed, there should be apportionment. Dhonput 
Singh a. Mahomed Kazim Ispahain 

[I, L. R., 24 Calc., 296 

74. Failure to keep tenant in 

entire possession— Surrender by tenant on beiny 
partly dispossessed — Liability for rent. — Where a 
plaintiff brought a suit to recover the rents of some 
lands w’hich ho had leased out to defendant, but 
defendant pleaded that he had relinquished the lauds 
because, in a suit brought against him by a third 
party, who claimed a portion of the lands, a decree 
had given the said party possession of the portion 
claimed by him j and the question arose whether de- 
fendant was justified in relinquishing the lands, see- 
ing that this decree had been reversed on appeal, and 
that defendant, if ho had waited, would have been 
put in possession of all the land covered by his lease, 

— Held that defendant was right in Bubmilling to the 
decree of a Court of competent jurisdiction ; that he 
could not be expected to content himself with the 
residue of the land left untouched by the decree, or 
to wait for a decree which might restore the portion 
taken away from him ; and that, havinir given up his 
lease to the plaintiff, he was not liable for any rents. 
Lui Kokwae r. Cambb . . 26 W. R., 492 


LANDLORD AND 'UBIUKST— continued. 

4. OBLIGATION OP TENANT TO KEEP 
holding DISTINCT. 


75. 


- Confusion of boundaries 


Personlwldiny land onlease and land of his oren . — 
A tenant is bound to keep distinct from his own land 
during the tenancy, and to leave clearly distinct at 
the end of it, the land of his landlord. Where, owing 
to the negligence of the tenant, the land demised 
becomes confounded with his own, the tenant, unless 
he can ascertain the former, is bound to deliver to the 
landlord a portion of the lands of which the boundaries 
have been confounded equal in value to the land 
demised. Dugappa Chetti v. Vidhia Ptona Tie- 
THASAMi . . . I. L. R., 6 Mad., 263 

Dooeqa Kant Mozoosidae v. Bisheshhb Dhtt 
Chowdhev . . W, B., 1864, Act X, 44 

-76. Interference of 

Civil Court to fix them. — In equity, if through 
the default of a tenant or a copy-holder, who is 
under an implied obligation to preserve the bound- 
aries of separate estates which he holds, there arises a 
confusion of boundaries, the Court will interfere ns 
against such tenant or copy-holder to ascertain and 
fix them. In a case in which the boundaries of three 
talnkhs had been found to be nnascertainablo, it was 
decreed that they should be defined and fixed in such 
a manner that the produce of the total land in each 
talukh should bear the same proportion to the jama 
payable by such talukh as the produce of the whole of 
the said lands bore to the total of the jamas pay- 
able on account of the three talnkhs. Khemamoyee 
alias Khemesshbee Debia V. Shosheb Bbooshn 
GangooIiT 9 W. R., 96 


77. 


Obliteration of boundary- 


marks by cultivation— N//>c< of, on claim to 
rent. — A claim to rent for certain land must not be 
dismissed merely because the defendant, by planting 
indigo, has obliterated the boundary-mark of tliat 
land. It must be ascw-taincd wlio, by previous en- 
joyment, is entitled to receive the rents of the land, if 
the plaintiff is not so entitled. Bkojonath Bor r. 
Gimioee . . . .2 "W. R., Act X, 48 


78.. 


Tenant allowing encroach- 
ment on tenure — Obliyation of lessee to avoid 
dispossession or encroachment on lessor’s property. 
— It is a general principle of law that it is incum- 
bent uixin every lessee to protect his lessor's property 
from cncro.achmcnt or unlawful eviction, and that, if 
he fails to do so, he exposes himself to an action for 
damages by bis landlord. Peospnno Movi DASt r. 
Kaei Das Bor . . . 9 C. L. R., 347 


79. 


5. LIABILITr POB BENT, 

. Proof of liability — Produc- 


tion and proof of A’niiriin/.— The production of a 
kabnliat and proof of its execution by the tenant is 
Miflieicnt to charge him with rent without the pro- 
duction of the pottab. M.uioun) IIvDEn Hoobeik 
f. .Teeawxtn . . 1 N. W., Ed. 1873, 48 

80, — Non-completion of contract 

-hlad. Pegs. XA-t of JS03, s. 6, and V ef Ji‘23, 
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LANDIiOBT AND TENANT— 

2. CO^STITUTION OF RELATION— 

Salu Pramamk, I L H, SO Cale , 708, referred to. 
AZIU SlBCAB t SDADA 

[L Ij. D , 25 Calc., S24 

40. Fenon in pot 


ehcosti to rctnam in foiecnioni lie must be taken to 
have assented to become & tenant and is liable to pay 
rent bBBBOorArL Mqluce c Dwabei Natu 
S w'e ... 16 W R., 620 


41.- 


• Receipt of rent— Jlatidcdtion 


of leate —If a person being awaro that aootnr 
possession claiming tu bold under a lease accepts r<.iit 
fioai him, be thereby mlifiei the 1 aso so far as he 
has the poirer to do so{ and if be wishes to protect 
bimself from the ordinary luference that he rccog 
Dizes the lease, he is bound to giro distinct notice to 
the tenant that he intends to dispute its ralidKy, so aa 
to leave the tenant an opportunity of refusing pay* 
ment JcoobshcbEcttobval r Doocbo Naraim 
Rot . 12 W. R , 299 

Sm ^^B0 Euaew UootBBtsB r Rau Comn 

UoosBBJBB . 16 W. B , 438 

Bill Oosixs Bor e Dpssoooqooja Dbdbe 

[18 W. R , 195 

42. " ■ ’ Tront/tro* of tn 

fsffBsiiiots <«!««— Where rent is recovered with 
out objection by loceestire landlords from the trans* 
feree of an intermediate tenure from the date of 
transfer, such receipt acts as a full and compltte ac 
knowledgment by the proprietor that he accepts the 
new tenant in the place of the old one- Atuvnzr r 
Dwabeabaib Boy . 16 W. R, 320 

43 Ltaie granted 

ig treipaite' -o , o , / , 

Iran^Jtr of • • 

Detiaimit v 

them by P . .t 

brought agamst F by the vendor of the plaintiff, it 
was held that Phad no title The plaintiff f vendor 
had accepted rent from the defendants and showed 
by bis conduct that he intended to consider bnnself 
bound by the terms of the lease and no new lease 
granted Held that the lease was not binding on 
the plaintiff, and the question of ratification d d 
not arise, inasmuch as neither the plaintiff hot bis ' 
vendor was in an\ way pniy to the lease whiih I 
was given by P his adversary who was keeping him 
out of p ssrssion Held also that by acteptance 


LANDLORD AND TENANT— centiniied 
2 CONsTirUTlON OF RELATION— eoin'inaed 

44 Bengal Tenancy 

Act (rill ofFiSS), t 157~Bitmittal of former 
met f r rent — Flaintiff brought this suit to obtain 


made a deuiuians tn tins suit, was ms real lanuiurj | 
the rent suit has ing been dismissed plaintiff brought 
the prcscot suit, and in the course of the suit plaintiff 
withdrew the claim for ejectment and sought for a 
dccLiratio i of his title to the Und and for recovery 
cf rent fom defendant No 1 Held by Pbivsep, 


45. - 


Creating 


lenaneg.—Tbe receipt of rest for 1265 by the land 
lord bars bis right to eject the tenant for no^ pay* 
ment of rest due up to the end of 1267, the receipt 
for rest being an alHrmisg of tenancy for that 
period. The receipt of rent for 1203 b-vi the eame 


47. ■■ Acknotiledgment 

of nature of tenancy— Beeexpi of rent aa from 
/w.**ins’ V.- Ji# sstaie' osP a Araantf-h 

tenancy and the nght of his lessor to create it are lu 
questuw, the genuineness of a pottah does not settle 


teoant'a tenancy BnoiAHAiu Mitjzb r EaIoo 

[25 W. R , 223 


48 


— ' — Fermiitxng oc* 

oupation of land and iiKxng rent— Right to resume 
land to talen By pennittiug a patuidar to take 
alrealy 
nts from 

* ■ years a 

■ . kabnliat 
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liAJSTDl.OnD AND TENANT I, 

r.. j.iAisiLiry rou 

Jtf'iK (ti-s'iUn Uip li-'fi-s-.h’-.l'd m tn 

rtrrop'ioi fni n )nyv ,1 .if t!i.> ttiV. Uir 
cif'iS t>y tSi- 'tir til )fc rr < SnT Mm 

n'lcw*" ritnr jrt nh Uii’ of tit.- 

of fr 1 srtj'Mfi > l-V t!i- tlf. TH{,. 

MuAtttsiistr f. ViinvjLSVTi! Ktiiiivv Jo> 
[I. li. n.. 10 Bom.. 523 

105. • '• • Muit for arrr'irti of root — 

tinttir’'! • I.ir-.if litnn—f'nnif nf 

o'fi' n - .tfrfir (.'•'/u’ii <’f, - .1.^, Itivi'i.; 

!>/ I’.i h't-il *>U fm-H n rAiViti It Mn^ 
joiroliinA l-y l.'tii!. It a *li‘. r-i n n-nl o’-Siiitr'l 
ft f r J> «i n ft-i 1 tart-tc 1/ 

r' '.A ti.il tt !ivi-ry of jt -I'n i in . i.-.'n'.i .-i i-f 

i-t .f-M. ft't.* in IS.*,* ftr fill f -r Mi” voirn 

12?.'. lo Ml.- iJinl'ii ......Oft of 

(J<S il.fljl -.’rt?. li lii'n. .\‘ t'l” Mmi- cf tl-.?. 

Rif r'.i tiitma! of tb* in-i I'.of.i" rtii-uM 

ti o'T t*( ' ri-.t ft-i'.'-.**, yi ir’* j* n'i; », l.-it 

thfi w. <■ r.-fiTfr.-! tn n « juntr s-.i'.. n-i ! « t.>.fr mi 
t-fit oil.) 1 . ’Itmj'ff* nt >” 1 !*. f. r r- fif.il t.f 
cr r.-!’. { r V.it' jt-.-iol afor.-nil »rn liro!,*!i‘ in 
Aii.;ui’, is *2. no*l 0*0 of tin ..i-j.-v rii*t .1 
till’. Uv' i-I .iin lo Un' r.ftti of 12?r. o-it ISOOio.!*! 
lirfi'! . y ii'iiit it o-t, 'Jh, jiiVitit nlt.v.il lint tlio 
c.ltH' of ftfrf.inl nl. ;t tli.Mlit-- of rt* •>■.'£ il'i* 

moot of pin"',’.! ft’iil Mto roj.f'.l 'll of thi- rUiui t 1 « 
cfT in Ifr.C. rtnii it v.'i! tirvi.i Uii*. nt ni! cviiiIa it iVrl 
n 't .ftfr.'iip iirfov (l.llicrv of po»'*i'’<ioi in ISfU. 
/fr/.f ti’.it itn- o’.ij*o‘!'n wn*) 'ali't on 1 tlo' ciiim to 
tho nn!* (!> rjimti.in n"n« barr.-.l by limitali ).|. 
.Stpormt-s tyi v. .i/ttbii /l.jrrn .'ftt. 3 

n. L. 3 !., /■'. f ’.,60 • 11 ir. n., r. c.. r, .- /s 

I. A., 31-i, nnil I>in Ihtyo’ Pitr,ii<uin<i: v. llnrl’>,t 
^ 3}, A. A'., : IT 11' /.*.. -l/.v, 

iVitilinjinl.^liPil, A'lidun’infi- l>o*jn'.-j V. K-is’Ar.nth 
lliirnj, 1." H' II., .'t’.iS, follmvi-,1. flth'in f.’.tnn frr 
Ilcy A'." •I'urt'jffi.i i. 16 If', 73, nn*! 
ifoVo I'rrsh vl /.'f’.v r,fo.',ff,ry v, ({opt! D\t Duff. 
A. A’., 0 3. A., 1. A. A’., 3 Coir.. Sjr>, rcfcrrrl 

to, AfAisOMim MA3ir> r. M.MtoMKii ,\sii.ts 

[1. I*, n., 23 C.nlc., 206 

100. Lin unity oi* reproBonta- 

tlVCB — A’tiil fo rf 'ntrr nrrr.'iri cf rr»i frovt rr- 
prfifnltttim 0 / Ifn.in! iif Jixnl rafrt, — Jfrhl tint 
till' Icpvl ri-prfSi nt.ntivi 1 of u ilccoiv'oil tcn.nnt at fiaoil 
rater, ivi.o InJ ilii'il Iftivi'ju the rmt jt.iyabli' by him 
in arri'iir, ivcrc iiiib!*. for i<aytmiit of tlii' nrronM 
to the (Xt iit of fin’ a'iiifr of tho tcn.nnt ivliich li.nil 
come into Unir kiniis. nml tint this liability w.\s not 
nffeelrd by the inuhtim v.hcthcr nr mt they t- ok 
over the tenancy of the deceased tlieiiiS' Ive;.. 
Ijekhrifj Sinj'' v. Aoi .SVeiyi,/. A. /!., 33 A//., 3‘il, 
referred t ’. ' MAiiAn.'tJA or IIenabi;-; e. Daijit 
tiiKOxi , . .X. Xi. Xt., 10 All.y 352 

107, Suit for rent Uy unvegis- 

torod proprietor— A’ceiy. -4e/ PIl 0 / lh76, .t.7S 
— Apphenth n for reiialrolicn os proprietor.— 

S. 78 nf the Land KepHtmtion Art, !87p, prerlndes 
•a pcrg n e-lain.ing ns proprietor from Buinp a ton.iut 
for rent until his name has been actually resintercd 
•as Biicb under the Act. A mere application to be 


I I.ANDIeORD AND TENANT-ron/fnHrA 

I 8. LIAIllLl’fi Fflll ICHNT— rnnefiiefcA 

reyitfe red is rr t snlbrienf J'or the purjio'e. SimTA 

Kast Aritsv.TA liAiiAinJit llnuAar KrMAiii Ditri 

[1. L. E., 10 C.-ilc., 700 

llill'llO'emni’K 3ni r. V.'A3J!ir,V.«.-I.‘i3\ IClIATOO.y 

[I, E 11., 10 Calc., 708 note 

6, IlKNT IN' KIND. 

103. ' Suit for nliaro of rent or 

tnojioy-cquivnlA-nt • I'n/u ifi'.oi tfernp.—A land- 

lord jT.-.l bin tina'it, payiii.rr 'nlin kin 1. for ihesli.are 
of the crop line tei him, . r r. -it, nr for its i!io-icy-r.jni- 

l, abait. ^ Ilf! I t'.iit the prie.s at ivhirh the l.-imllnrd 
sv.as entitl'd to Un *- tin- or. p 1 .aim- 5 iCi re those which 
pr, viaiie.l at tie’ time tin- .crop w.is cut, and ivlmn it 
fh ni l liave [ reri nn le Ovi r to liiin. LACriStAK 
FuASAU llotAB MsilTOO'i 

{2 B. la. R., Ap., 27 : 11 W. E., 161 

100. Eont in kind, Eomand for 

— l.-ir.dlori! eiti’l Iciirii', — Ae.piieiCimcc in a mode of 
p\sm.‘nt different from thit n-^reed on eannot niter 
Mo’ < ripinal roatr.iet. .1 landlord mt.v demand pay- 

m. -nt of r. nt in kind in aeeord inee arith the eiriptiial 
to'itraet, alliiourh the t "nant has pdd rent in mmicy 
for ».anie years, SonoDcr Am r, AnnOOU Abl 

[3 C. W. N., 161 

7. I'L’NANCr 3’OIt nmOllAL PimVOSK. 

110, Lodgings lot to pro.Btituto— 

.'’inVy.jr rent of. ~.V landlord cannot recorcr the rent 
of Im^inys kno’.vinilly let 1 1 a prostitute avho carries 
on li.-r lo-atio-i tliTo (ixiinis.ATn MooKr.njr.i: r. 
iiADricJtAjri I’r.iiiKAn , 8 B. L. R., Ap., 87 

8. C. fionnrr.VATn Moot:r.uJr.E e. MonnooMOsr.n 
I’esn.Mtrn .... ISW. XL, 445 

8. PAYJtKNT or llENX. 

(a) Gr.yr.r.Atzr. 

111. ' Pftyntont to co-lcssors after 
elistrosB— f,r rmf—S Ann', c. 14—J)iS' 
Irfss — Co’hjndtrrds. — X’wo dauiihterE. ns co-partners, 
were oumerf of certain property, each having an eight 
nunas ahare therein. Oei June 30th. ISCS, they c-ve- 
enteJ a Ira'e of thepr perty, in whieh it wn.s provided 
that a monthly rent (hould' he p.aul in sciiaratc pay- 
ments to each of the two ownem rcBpcctivoIy, they 
giving pepanile rceeijits for the B.ame. Em tenant 
having failisl to pay rent, one of the owners brought 
a suit for her Bhare in Iwr own imnit only, and ob- 
tained a decree. In e.vecntion of thisdcerce, she seized 
and sold jiropirtv hclo'iging to tho tciiaut. The s.alc 
took I'l.aee on the 12th <f rebrnary 1869. On the . 
Lath of rcbmary tho other owme.r brought arv inter-, 
pleader Buil, the tenant having likewise failed to pay 
rent to her. She elaimod to have what was due 
to her paid out of the jnocccds realized by the sale 
under tho decree. T£el<t that she was net entitled to 
have it Eo paid. Mrtd also per Pbacodk, C,J. — 
The Stat. 8 Anne, c. l-l, does not apply to this 
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LAirDLORD AITD TENANT— <-oji/i»u/rf 
6 LI\B1LITY FOB BFNT— 



^1. ij. l^uui I !>4 

09 Occupancy-rnlyat dying 

intestate— X»a?i?i?y c/ htir$ ej a ittfoitA 
octuvaney raiyal to par rfut—^vnyii^fr «f ^«W- 
tug-JlnyoX Tnnnto Ati Olli #/ ISSSJ, .» S. 
SB, and fiC— Tbc l(ir» of *n opnjpaney.raijat. 


iL Ik U Caie , Vdu 

100. Occut»aney-totiant—A««t«- 

UlyofholdirofrigltoftteKpti^tilfor arrtnr$ of 
p<a< «AtpA aren-td in l>ftl\nt<‘fh\tfTt4tetubr 
—An ceenpancy trnant In pocsciiioii who liat ec* 
etptod tbe occupancy 1 oldini; i« liable to be tned for 
armrt of rent, not batted by limiUtion whteh 
aecnicd m tbo hfctine of the perron /rom « bom the 
nght of occupaiiey bar derolted on him Bceovaj 
S crOB e }Ui Smii L 1*. R., 14 All , 381 

101 — Lease to one partner on 

behalf of himself and hie «o*partner8— <9Btr 
for rtnl— 2 Iaking eo p<iri» 4 rt poHiei—l/u and 
oceepatiM — When one pertner A tak<e elensoet 
premuei m bn own oame, tbousb ou behalf of tbo 
portacrebjp, and with the aiicnt of hir partner* JJ 
nnS C, 8 and C arc not liable to be eued by the 
leinr for the rent reicrred by the Iraae A leaao u 



r luu, anu uiKa 101 ronaicier that other per on at the 
leatee, imee there is no diiniae or conteyaace to him 
The rop*’"-!"* - - ' 


IjANDLORD and TENANT— 

6 LIADILITY FOB RE^T— eofi/iBBerf 
J*o written saaignment waa ever executed, Lht the 
Odici^ Lt-iUKlahr liand<.d i\cr the lease to the 
pnrcliaser, who entered into possiea on In a auit 


as Bsslgnco 

• . M for the 

• ■ • amatanccs 

• . basla for 

the afmmnt to be decreed OATa rnasAii r Bau 
Kaxd . . I Ii.3L,14 AU,176 

103 Liability of agent for 

rent— Jfoaorary tterefary to a tchpol maiH* 
lamtd Ig o forttgn eectrfy.— The plaintiff lued the, 
defendant to reeOTir pottesuon oi a certain bonae 
in Itomhay and for armn of rent The defendant 


tdiueu that ho naa not liable to be lued pcrsODally 
Utld that Ihc defendant was liable for tlio rent 
Thrrc waa nc^hisg to show that the rontnaet loftbe 
lionao ana made en the persenal credit of any one 
except tb« defendant nnOJunAt AuaOABinAr 
JfATSU SiMni . I. L. B , 22 Bom , 764 
104. ■ Llablhty of purchaser of 

kbOBgl (prlTSte or porsonal) land of a 
kboti abater— dfoefynye of <Aa kheU taliAm 
CtkaraJ—Belt laerrevtien of « decree on lh$ mort* 
gage-^Fartition among fht ihot* eWere— fntrreif 
oegatred ly ikt pvrthatrr at tha txeeution 
Agntmtntly ih* mortgagor to be reeyenei&fe ybr 
Me rerfnnt'~Agrtemenl coming to on enif tciM 
Me exlinehon of the tguity of redtnpUon^^rnmd 
faeit aP land not thown to be alicnatid la liable to 
assrsaiscnt, and the mere fact that no rcrenue waa 
paid by a kboti osbartt in respect of khasgi 
(prmte or nersnnan - t 


jLibio to be sued by the ha<or as for use and ocenpa* 
tioa of the premises occupied by then IIsTing 
demised the property to A the Its or bu) nn pimer 
to suffer or p rmit any one to oicupy tl e prciAisca 
duneg the continuance of t] i lease, ami thenf ro 
the foundation of a claim f r use and otenj-itwi 
waa necessarily wanting RAGoonTifPis Uofax 
HAS* MoUAUJiIrTEA LL B,ieEom,688 
102 I.ea»e— Aealwmrient bw 

T a *. 


VUU Oil 


u . « suiiie ill till khcti to tbc 
plaintiff and undertook to pay the Goicmroent dues 
on it Plaintiff got a denee on his mortgage, and in 
execution the land naa soil and purchased ly 
defendant m the ytur 1878 In tbc jear 1881, the 
kboti sharers tffected partition. In 1883 defcndint 
took posacasiou of the laud In 1884 and again in 
1885, S haring niortgastd L s takshim (share) 
inctnduig the kha«gi land to plaintiff the latter as 
mortgagee brought a suit to rteoMr uiakta (fixed) 
rent in Lind pajable for the kbiSptlaiii purchased 
hy the defendant Jlild that as the partition 
between the khoti sharers took i Hce after the ciecu* 
tiun sale, only the occupancy of the land was sold to 
the defendant and that tbc plaintiff was entitled 
omdec the circumataucea to teco-rei a fair aascssment 
7 « 
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LANDLORD ANJJ TJ-INANT- 

8. I’AV.MKNT (•!’ UKKT-- r^fifuiwf,/, 

S( fjvnl |1!(5 I'tit lit (!t fi imHiiI’h mn\ tlint 
lir «nii ♦tilt IhMr fni- nity "('J' in itif' rent tiffir 
till' rollt-' lid'll w i IV i ri ilHi d. rAKiiirnms 

MAllOVSKti Arhak r. Piiit.ttt'a 

[3 B. L. n.. Ap., 53: 11 \V. II., 401 
OnntTNArit TinvAiiiif v. llfonoo SiKi.ii 

[W. B., 1804, 200 
('i‘ntr,t, DAi.nvjU'ir f. IIiuja:: Saha 

[3 B. L.II., Ap., 64 note 
.Tjiooiit'ru riHAVimiiY r. Amu h'-on 

(GW. E., ActX,23 

124. — -- A knlmliat, 

nftfr till- ii'-tial nUpuIalio'n, jirtividul for lliec.vieotla- 
tio'i of tlir lin'd' o‘i Uic lonnnt fntlinj; to jny iniy of 
till' iiulnlmi iiti; niiil h-ft it opfio'nl ^Yitll tin* '/ntniu- 
tlnr to n)<f ojiit n ri'jv.vhI to fi'llrct lliO rciila. The tr- 
itndt hnviu:: thfnnltttl in jn\ mentor rent, n scrnwnl 
riaA niipintifl. llrttl tlml the lenso having' Ineii 
raurilliil hy the ikfrtiilt, tlir appiinlincnt of n sezn- 
tial lifld nriritifo only to the hael: rmtito be col- 
Iceted. ItAi-UA I'r.iisiiAnSisnn r.HAJttAW'tKOoi’A* 
DllTA 24 W. B., 110 

126. * — Effect of rton-paynicnt— 

Oriij }iroltiuiiiStii{/or mif.— When the relation- 
•lii(> of landlord nnd timml lioA once been proved to 
MiAt, the mere non-inymcntofrcnt, Ihoafrh for many 
years, is in t suflicient to show that the relationship 
has censed ; and n tenant nho Is sued for rent and con- 
tends that such relationrliip has censed is Imund 
to prove tliat fact hy t-ome atiinimtivi' proof, nnd more 
tsjieciaily is lie so hound vlicn he docs no* exjiressiy 
dtnv that lie still eontlniKS to hold the land in ques- 
tion in llie suit, llcvoo I,Ait. MrKnrii i-. Auiiooii 
Ot'vroorv L L. B,, 4 Calc., 314 : 3 C, L. H., 119 


120 . 


■ Adfersc jiasscs' 


tion . — Merc non-payment of mil to the landlord docs 
not render posscrsioii by tenants adve'r^c to the land- 
lord. Oakgatjai V. IfAiiArA IlAiir JIakkva 

[I. L. E., 9 Bom., 419 

P27. OiiKi prahandi 

— Snit Jor ren!—Adtcrsc posscMion.— Wliere tho 
relation of landloid and tenant is proved to have 
existed, it lies on tlie defendant in possession of tho 
land to proAC that the relation «ns put an end to at 
such a period anterior to the suit ns ivould entitle 
the defen (Lmt to rely on his pos.scssion ns adverse to 
the plaintiff for tn clve years. Kon-paj ment of rent 
for upvarcls of live lie \cars and a praut of a pottah 
bv Government to defendant for live yairs elo not, 
svhen Government claims no interest adverse to plain- 
tiff and plaintiff (iota not consent to elofendant bce»m- 
iiip tenant to Government, create any possession in 
defendant ndvcr.-,e to plaintiff, liutigo Lall Mvndul 
V. Abdovl GuOooft /. A.. It., d Calo.y 314s approveeL 
TiBUoiruEKA pEittriiAi. Kabait r. Pangcvien 

[L L. E., 3 Maei., 118 

Haui Vasubeb r. Majtabaji Awaji ^ ^ 

[5 Bom., A. C., 86 

128. — Adverse posses- 

*ie;H.~Nou-payinent of rent by tenant for more | 


EAKDL’OIll) AND TENANT- 

8. I’AIMI'.M OF llEXT — continued. 
tliaii i '.'.'I'l VO yi Ill's doisDot ronstilntc adverse jiosses- 
ainn. Winn ] o Marion may be referred (otlie edn- 
tine-t e,f tetinney under uhieb the tenant entoreej, 
mere Unatli of injoyment williont j.inmenf of rent 
i!oo< i-ot. nndir onliimry e-ircninst.-mei's, affect tho 
rdalion of parlies. DabOBA r. IvllISHX-A 

(XL. E., 7 Bom., 34 

'.MAitoitiii lyAiKTOntiji. r. Akbbu Am 

[2 Agra, 26 

TllOlM'KUO TABlKr.I1 DdsSIA r. JIOTtlJtA ClIBN- 
I'l.K .Mi TTtrcK . . . . 7'W.E.,400 

Davi.'i r. Aiinooi, HamM) . . 8 W. E., 55 

129. Adverse 2 >os\es- 

sion — Tlie ) lalallff sued fc* jm'isC-'ision of a piece of 
prenml, ftlleplnp that be eras tho oivncr of it. Tho 
ele-fendants eUnieel the plaintiff’s title nnd claimed 
oiinciriiip in ilmni solve*. The .Suboreliimte .Tnelge 
found that tile pVuntiff had oripinalh held the pro- 
perly from till' elrfeiulants, but that, as be liad occn- 
pktl it for more than twelve y eats without pajing 
any rent or ncleiiowlcelpinplhceU'femlanfs nshisland- 
leiribt, he nns entUlid to he considered as owner by 
neUerse jkjssej-.sinn. Tiic District .Tndgc, in appeal, 
upheld the decree of the first Court. On appeal to 
the JIii:h Court, — J/rtd that the District .fudge was 
wrong in holding that mere non--p'ij’Tncnt of rent was 
sntficient to constitute adverse possissioii. Tattia r. 
Sabashit . . . I. L. E,, 7 Bom., 40 

130. Ken-pnument of 

rent Ip orciipoHcy raipai—2'itle to land — Admission' 
hp tenant of Uabitiip to pay renf—Limitatton . — • 
The non-payment of rent for a term of twoho years 
nnd more do'es not relievo an occupancy raiyat from 
the statns of a tenant so as to give him a title to 
the land. Rent falls due at certain periods, and the 
failure to pay it becomes a recurring cause of action, 
and therefore, where the right to take rent isndmit- 
ted liv the raiyat, no question of limitation can arise, 
Ponrsn KAbaik Bor v. Kassi Chdnj tb Tazukh- - 
BAB • • » .1, L, E., 4 Calc,, 061 

231, — — Adverse posses- 

sion— ^Determination of fenoHcy.— The plaintiffs in 
this suit, alleging that S, through whom they claimed, 
had given B, who was represented by the defendants 
in .Tuly 1828, the lease of a certain bouse on the 
roiidition that A should pay a certain annual rent for 
such house, and if he failed to pay such rent that he 
should vacate the house, such conditions being con- 
tained in a keraiaimma O-veented by A in ,S’s favour, 
sued tho defendants for the rent of such house for 
two years, nnd for possession of the same, alleging the 
breach of siicli condition. Dfeld (Spabkie, A ., dis- 
senting) (bat, supposing that a tenancy had arisen in 
tho mniiner alleged, the mere non-payment of rent by 
the defendants for twelve years prior to the institu- 
tion of tlie suit would not suffice to establish that tho - 
tenancy had detennined, and that the defendants had 
obtained a title by adverse possession, so as to defeat 
the claim j for if once the relation of landlord and 
tenant ivero established, it was for defendants to 
establish its determination fay affirmative proof, over 
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liAJnDI.ORD AND TENANT— 

S. PAYMEKT op rent— * n*hn««rf. 

. •country. Held that it would not, ut any rale, apply 
ton case ju^vlAch a tl-vimanticekiloenforcc payment 



IiANDLOUD and tenant— 

8. PAYMENT OP RENT— eonimwA 
M a payment to all. OODIt Nabaik Stxa r. Htrp* 
sox .... 2 W.Il.,AotX .16 
Raktatq Suran e. Gobdib Stvoii 

tlOW.R.,441 

Saudb? r Kauolbao Vithalbao 

CI.t.R.,2aBottt., 794 
And payment by one of lovcral joint iMsec* u payment 
by all. Ktu(n(uui;& MasToeiiT r. Dooiua Cucb^ 
UisiTAi .... 2 W, It., Aot X, 04 
110 . Ditcharye of 


TAPTEBMOWHItr StrXnAWCT AlLT 

[Marsh., 102; W. R., E. B., 30 ; I Hay. 240 

113, Payment to a third person 

toy landlord’s directions— Plea ej paimeAt . — 


111, — — Payment by tenant of reyfl» 
nue to sare estate from sale —Payment or*«l 
<iff in exit /or reiit.— Where a icaant t$ left In that 


120. Presumption of modo of 


121, Obligation as to mode of 

payment— Whore a patnidar’i rent 
l» patabUia aouthl* inititm*"** a.,., ,, 


•uapis. uv luiy t>u luel tor an arrciro? rmt ItA* 


[16 W. n , 646 

116. Presumption of payment 

of rent for former years— 5»j/ far real of car- 
Tint 3«ir— Deny R*y VII of 1759, — UodeT Re^n* 


CBUSEBNAuaubixoB. . , 2 W. R., 68 

116. Presumption ofpayment of 

rent— Payment of real oftuisejuen’ year, Sfftet 


*' . nOU*, Act, Jl, Ut> 

SoEtrrn Soondbby Daseb r. Sbodje 

[I'W.B.STd 

117. Appropriatioaofpaymeots 

— Arrears and current rent— f 7 n»". r ' 


ijiijiiK . vi^. K., Id64. Aetx,133 

118. Payment to one of joint 

lessors. — PAimenttooaeof gereral joint pcopnetori 
vox. ni 


i« I mty Ati, applies to the circaini atici.s of this caac. 
FAKlft IaU> OOSIVAUI c. BOXXSSJI 

[4 C. W. N„ 324 
(4) NoY.rATaswT. 

121 A—. ... 

luiuei-ieusuti Held that the appoiatmeiit of tuch"a 
7 o 2 
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liAUDIiOED AUD TEIsrAlsrT-conf.-ji«cif. 

8. PAYMEKT OP EEET — conHiiueii, 

Bczawal did not determine defeudauPs lease, and that 
he was still liable for any deficicuev in the rent after 
the sezawal’s coUeitions were credited, PAKmiTDDcr 
Mahojied Ashak r. Punxirs 

[3 B. L. H., Ap., 53 : U -W. H., 464 

OiniiTKATH Tewabee v. Beggoo Siieon 

[W. B., 1864, 269 

Contra, DAEET3IPI.E r. BrAJA>' SAHA 

.[3 B. Ij. E., Ap., 54 note 

Jhoojsxtck CHO'wnnny r. Aitdebsos 

[6 "W. E., Act X, 23 

124. — A kabuliai, 

after the usual stipulations, provided for the cancella- 
tion of the lease on the tenant failing to p.ay any of 
the instalments,* and left it optional with the zamin- 
dar to appoint a sezawal to collect the rents. The te- 
nant having defaulted in payment of rent, a sezawal 
was appointed. Held that the lease having been 
cancelled by the default, the appointment of a seza- 
wal had reference only to the back rents to be col- 
lected. Badha pEBsaAD SuTOH r. Bajhawits' Oopa- 
DHXA 24 W. E., 116 

125. — Effect of non-payment — 

Onus prohandx — Sutfjor rent, — When the relation- 
ship of landlord and tenant has once been proved to 
esist, the mere non-pay ment of rent, though for many 
years, is not sufficient to show thht the relationship 
has ceased ; and a tenant who is sued for rent and con- 
tends that such relationship has ceased is bound 
to prove that fact by some affirmative proof, and more 
especially is he so hound when he does not expressly 
deny that he still continues to hold the land in ques- 
tion in the suit. KtrirGo Lajx MxrNDnii r, Abdooe 
G nrrooE I. L. E., 4 Calc., 314 : 3 C. L. E, 118 

126. — A.d rerse posses- 

sion. — Mere non-payment of rent to the landlord does 
not render possession by tenants adverse to the land- 
lord. Gajtgabai c. Kaiapa Dasi MAketa 

[I. L. E, 8 Bom., 419 

127. — Onus prohandi 

— Suit for rent — Adverse possession. — ll*here the 
relation of landlord and tenant is proved to have 
existed, it lies on the defendant in possession of the 
land to prove that the relation was put an end to at 
such a period anterior to the suit as would entitle 
the defendant to rely on his possession as adverse to 
the plaintifi for ta elve years. Kon-paymeut of rent 
for upvrards of twclc e \ ears and a grant of a pottah 
by Government to defendant for five years do not, 
when Government claims no interest adverse toplain- 
^ and plaintifE does not consent to defendant becom- 
ing tenant to Government, create any possession in 
defendant adi erse to plaintiff. Eango Zall Jlundul 
V. ALdocl Oufoor, I. L. ff., 4 Calc., 314, approved. 
TiErcmTEEA Peegjiai. iijLDiy r. SAjrGmEy 

[L L. E., 3 Mad., 118 
Habi VAstniEB V. Mahadaji Aepaji 

[5 Bom,, A. C., 85 

128. Ad verse posses- 

sion. — Koa-payment of rent by tenant for more 


LANDEOEE ATsTD T:E-NA1!T- continued. ' 
• S. PAYMENT OF BEET— conrihiied. - 

than twelve years does not constitute adverse posses- 
sion. lYhen possession may* be refcired to the con- 
tract of tenancy under which the tenant entered, 
mere length of enyoyment without pacment of rent 
does not. under ordinary circumstances, affect the 
relation of parties. Dadoba r. EBisnyA 
~ ’ [L L. E., 7 Bom., 34 

-AIahomed Isawetoolia c. Akbee Aei 

[2 Agra, 25 

TEOxirKEo Taer-ee Boesia r. Mohima Chuk- 
MR Mettuck . . . . 7 W. E., 400 

,I)ATIS r. Abdooe Hajied . . 8 W, E., 55 

129. - — j , Adverse posses- 

iion.—The plaintiff sued for possession of a piece of 
grrnnd, alleging that he wns the owner of is. The 
defendants denied the plaintiff’s title and claimed 
oanotsbip in themselves. The Subordinate Judge 
found that the plaintiff had originally held the pro- 
perty from the defendants,' hut that, as he had occu- 
pied it for more than ta-elve years without paying 
any rent or ackr.ov.-lcdging the defendants as his land- 
lords, he nas entitled to be considered as owner by 
adverse possession. The District Judge, in appeal, 
upheld the decree of the first Court. On appeal to 
the High Court, — Held that the District Judge was- 
wrong in holding that mere non-paynicnt of rent was 
sufficient to constitute adverse possession. TatHa'-t. 
SABAsmr . . . I. 1j.il, 7 Bom., 40 

180. — — Hon-pnv'ment of 

rent ly occupancy raiyai— Title to land— Admission 
iy tenant of liahility to pay rent—Lfmitatton . — 
The non-payment of rent for a term of tivelve yesirs 
and more docs not relieve an occupancy raiyat from 
the status of a tenant so as to give him a title to 
the land. Bent falls due at certain periods, aiid the 
failnre to pay it becomes a recurring cause of action, 
and therefore, where the right to take rent isndmit- 
ted by the raiyat, no question 'of limitafion can arise. 
PoBESH Eaeain* Boy v. Kassi Chtjniye Tabekh- • 
DAB . . . . I. Ij. E, 4 Calc,, 661 

131. Adverse posses- 

sion — Determination of tenancy. — The plaintiffs in 
this suit, alleging that S, through whom they claimed, 
had given B, who was represented by the defendants 
in July 1828, the ler.se of a certain house on the 
condition that B should pay a certain annual rent for 
such house, and if he failed to pay such rent that he 
should vacate the house, such conditions being con- 
tained in a keraianama executed hy B in S’b favour, 
sued the defendants for the rent of such house for 
two years, and for possession of the same, alleging the 
breach of such condition. Held (Spankie, J., dis- 
senting) that, supposing that a tenancy had arisen in 
the manner alleged, the mere non-payment of rent by 
the defendants for twelve years prior to the institu- 
tion of the suit would not suffice to establish that the 
tenancy had determined, and that the defendants had 
obtained a title by adverse possession, so as to defeat 
the claim ; for if once the relation of landlord and 
tenant were established,' it was' for defendants fo- 
estdblish its determination by affirmative proof, over 
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LANDIjOUD and TENANTwaNffM,.!. 

8. I’AlMrNT OF 

Md fclovc tho mere fulluMlo j-nymit I'lirjt S»»Kn 
Das r. IlitcriA . • I. D. n.< U All , C17 

132 . - 


liANlir.OlM) AND ‘rilNANT -.•-•JUmI. 
n. NA'iimu or n^NAM’V, 
in<l, t'lriittiiiDlliMt nq (A llAllirn 

of tvilAIU'y -}V<i/v WliiK Hull' U lit)* 

l«i •l>'A tHi hIhI liimri It till till li )l U fiOni 
111* uiulUuili lit!' |l|■llllll|'l1ll I I* III It |iii i4ii yntily 
tnmnl. roKAU lui l <■ l>ii m lli’ui 

IV lloiii,, A.O„l]| 

iluOttDlAt. *>. UlUttVC 

(Attin.r, 11,10) IM, IrW'l, U 


100. llokltltiC fiit> loitu 

wttli pnymont of uoil Imiit y fi f/fii' 

ytit, lit A •uU 1<» rmii'ii n vtlliiii ll^l•,jllt l>y 111* 
lUliHlIT t<i liAtu III) II 14 In ilil'iii Itiil ml lutlciu 




133. •• hiln'tOTt, 

hflarnitj/- htJ r*‘ ij’jtifitttM 

€f ff *• '»«•» ' 


pwiilfd f or >>7 «-nAj'Ai*Trt, 

ptyme-t cf TtTt w* <l iueit tf.* 

■OATj. Wtr^ tV Ury** fA t.-l*''* 

ttais<* *T:-TB/r2«l I.7 tS** *rty« a tir^r; trA tt^ 

ttzArin, ll'j'y eftwM tfl f*/ r»-i lirrC- 9 ilU 

pwvrfirftL' n^svnu-^, tMii» r* errTMrAjti^ /nfA 
!c.vn* to tt’ivfxa*. *u4 IvAt, w< V.^ 
tMinz S* »mt *^-rtuA 
dAAs to lands ta.i mfA wK^i, X,*j 

to t» tVr.i.i'jtl ir^tlt ferti^i/'X'.ors rt 
iWM tint ijul t««» M fKr-f Wttwi., 

1 A*\S%r fXrA/tr, t.If. 

t £J-i:..E.,I2Aa,2;^ 


»itiliiilir. UtM tliul *il<M lull* laiiliilltliHl lili<li|)i 
AVHiviuy (itiiiytAr <(i ywr, VAniiuKr* I'Alutiiiu 
». HA»rii«i«4/ r')i«'ii4li4i ir*)!* HiiiiiiDi; 

LllMitrl., 1 

lOU. D'lilli (•'iiitliiliAilii'i hf A 

tAiiAiioy (itA I'jiv (iiKl uiivhiImI toiii ymin. 
Ai/t rt/^l nffUnt! if n tit iirl/iH ml 
purfuft pf th» ItniH H 1 0 H iH'iit h mm lit til l 
/uf •p/'h pmtfutt hnultit uf ffutii/f ytnuntHt 
Unpf» I’dftn t o/ IfHiHi ytil‘iiitH, ur 
tu fttr. 'JliM ftiilni’P Ji*y|ii/ i\ii 0 ii (Im 1 rl<lf) 
Aiiif i>*fU>i>l«r {’)f}<;<>> iiT n tiinuxy, hti£ mim 
tlfiti<4«lA >',« •>, > fMili r>4 , tiliit I/VI) 

antfl Wa. Ak'i. tl,/i l iiar.t im* I {, iim t|i« 


I • . ' • « » / 

pffM‘>v, yUinz tii'noU t t lli* 1 f, iri 

wjtli ui Uio I* id (li«l li« *) '«ld 

|,«r* von'tldx^ uifti ut ■ )m** tlitii Mi* 'f 
tfi ttr trrpn Jf‘tf to ymy, mIm/M*<Mi« 
I f»rt* t'ff" tjii /I'l* l'<ti| )« III** (iif»*w(»M, 

I M *rM*r Of A#4T»! f/H 19014 I t,'ll140tft4f 
I f if -H . , . l.if.nttudiKiV.Ai 

I \Sf n,uit,fi ,ii 

Vft. — f'/f fft 

pftnn^n^ni vtot^H /'ffmiifi' i*it»n 
49a( of Uttof, '/M ito'i uoff p“Atu 

I » idU tAi of t»r* Md fViA y/M 

ft'.A’ f n f/ftt p\*v, 

Uf rtyt'tff **/*OA tOjf/t (i*/f iV'd f't*'^,Wr4 

jCroOof ffM tJ« y\ty/*f( fA *OrAftf’r 4 '* or^f/ 

tntA fn /, 4<A, »'d ffittiryi!’ ffA 

0 >xi* ir**‘ fA Air '.04 4 y'^yrl i4 

yp^t\*'iA t fA V.fp 1 «*r'i'« -0 n ftort I ot i/t 

t-jw vr -U' iip^y • ;rt y^ArfA 

tf... 00 tnf'f KO^fUffAt ry t 

UAfXlfT'-t* A* ! A Utvft M to/, y ttrrA-f', 

Avtto y*w* »' 54 r to* f't<f*v o-’t iv* to.> (V/*/ a 

< fVtfA to «A Atfd, *« th'4 X,r\> • rf ‘/fr-tfA 
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t,ANX>I.OHI) AND TJWANT~c«nG'«i./'<f. 

P. IvA'lDHK or TKKAKCY~eontin„f<r. 

J. A. J{., ir. C.ilr., SiKi , n., iG J.J„r.,t\h\\n. 

pni«lir«I. Urnoo Dau. I.oki a r. Wii hoj; 

[1.X..I1..20 C(ilo..204 
2C.W.3Sr„718 

108. - rorpotu.'il tontmoy—Jjrny 

jiotteif'cn — J’ffstinj'lioit uriiitiyj'n ri puisn- 
tion — /.finil ItfrrnuejfrlfVo/ ]S7!iJ,.r,S3 
— /I’firdrt! <;f Till' plninlifT'* pri'ilrriji'or In 

titl*' nojviirt'il Uit- IniiiU i» dlkjnitr in A, J), 1750. 
llip (li fct!ilM>t« AVrrr >)i u nA ti'iintitA. 'I'hi-y 

Vro\ctl tbtir j o'VA^iDn ao fnr l-iirlr nA ISl2. lint >t 
<H{1 Ti( t n}>j'('nr Hint tliry \vi ro jiut In A<ti<!n firol 
in timt j'dii*. Tilin' Mni Ji'i I’liilniff rillicr of tlip 
cowinfiintitnii or of llio ilstmtinn of tlnh trnnnry. 
ATo/f? tiii.t, vmtlir n. of Hip llomliay l.niul 
Rfvfmtp Culp flloTiil'ny Art V of 187'.'). Hio tlifm. 
tlnntn' tcnntiry snnnUI lu- prr'nimp'l to I>p luriutitnl, 
ftwl tlml it Iny on Hip plninHfr to prove llip rontmry. 
lUn,ATA r. SAKIIAliAVt GANOAIUI AU 

[1. L. 1?.. 14 Bom., 392 

130 . ToiUiro in property, Proof 

of — Lcnif n til nn inmnnllc rent -Aiirof 

Mstiflf or p«»/rn,~ A linnro in pprjHlnity cannot bo 
Cf.tabli4icil nurd.v by oviibnrp of lonp ]>onPAM 0 n nt 
nn invarinblp n-n't, nnlp.sA it nlipenm tlmt mirli tenancy 
ni&y bp fo ncrjnimi by local nsapp, Dnhnji v. 
Koraviini I. A. A'.. G licvu, .7‘iO, referred to. 
NAnAYAjnuiAT V. Davi.ata 

[L B. B., 16 Bora., 047 

140. Tenancy not more than 

forty yonra old— Jlemio.v Land lUrenue Ad 
fjlom. Ad r o/ Jh70J, t. S3—Tfiian>'!/ ml per- 
fturnrnl. — 8 . S3 of the Land Revenue Code (Borabny 
Act V of 1670) is iipplipiiblc only alien the evidence 
M to the coinnirnctmcnt nnd duration of Hie teiianey 
is not forHirominp: by rca.‘' 0 n of its antiijuity, wliicli, 
in Hie ease of n tenancy nt most only forty \ cars old, 
tliere is i o reaton for prcsuniiiip rvill lie Hie case, 
Kalidas Lai.pas v. Biiaiai Kauan 

[I. L. n., 10 Bom., 646 

14L Tenancy forty ycara old — 

JEridence of commencement and origin of ienancy — 
JJombay Land Iterenne Code (Jlom. Act V of 
1S79J, s. S3. — S. S3 of Hie Land Revemie Cedo 
(Bombay Act 1' of 1S7S) docs not apply to a tenancy 
wliicb coninicnccd about forty years ago. but it 
apnlicB to a tenancy rvitli respect to wliicli tliere is no 
satisfactory evidence to sbovv tlio comincncinicnt ns 
■well as the terms of the tenancy. Laksioian c. 
ViTHtr. . . . I. L. K., 18 Bom., 221 

142, Permanent tenancy — Som- 

hay Land Heveniic Cede (Horn. Ad f of 1S70J, 
s, S3 — Ahscncc. of local mage . — The mere fact Hint 
a tenancy lias commenced subscqueiill.y to the ctm- 
■mcnccmcnt of Hie landlord’s tenure decs not prevent 
tlic application of s. 83 (1) of the Bombay Land- 
Bevenue Code (Bombay Act V of 1879), in eases 
where, by rcoEon of the antiquity of the tenancy, no 
satisfactory evidence of its commencement is forth- 
coming. ff held certain lands ns a tenant under M, 
an imuadnr. The lands continued in G’s family for 


liAKDIiOBB AND TENANT-oonfirmcA 
9. NATURE OT TENANCY— fan^ioKCff. 

tienrly f,0 ye.ars. It was foniul that, owing to this 
nntiijnily of (he tciinnev, its comwcncenictit or dura- 
tion cnnld mil he satisfactorily istahlislnd by evi- 
diiipp. Jtrld Hi.it in llic absence of any local usage 
to tliP lontiTvry Cf’» tenancy must be presumed to be 
pmiianent. RAsrciiAKiDiA Nauavak JIaktof r. 

. , . I.B. B., 28Bom.,433■ 

143, - _ - - — JUghtof occu- 

pan-y — I/lldititirhed pMtrtsion—Cotidrtirlion of 
grant— Condttcl of padicji.—ln a suit for ejectment 
broaglit by the trustee of a temple, the defendauta 
spt up a right of oeenpancy -ns prnii.anont tenants. 
It a).pmrrd that Hip deftndants’ aiicr.ator had. 
held Hie vill.ige fiom the Colhctor (then in charge 
of the teniplr properties) under a lease which 
expired in 1^31, when he offered to hold it for 
two yearn more. Tlic Colhetor made an order 
that, if the tenant would not hold (he land at the 
exislhig rate prminnently, he should he required 
to give srctirily for two years’ rent. Two "perma- 
firnt ” mtifh.alkna were suiisrqurntly, taken from 
the iniatil sumssively, hut Huy were rtlumcd a» 
111 t heiiip in proper form. No further document 
wns exfciitcd, but the tenant and his dtseondauts 
remained in nmlisturhed possession nt the aaino 
rate of payment up to 1888, In that year the 
plaintiff sent a notice of ejectment to the then 
teiinul, who, however, set the plaintiff nt defiance 
nnd remained . in possession till the present suit 
was hroupht in ISi'O. Held that it should ho 
inferred that the defendants were in possession 
rimlcr n permanent right of oecnjinncy. Vahaba- 
niOA r. DoiiASAjir , I. It. E., 16 hind., 131 

144, — -- ' Sheri and kliata 

lands — Lights of khata tenants not holding under 
express confrad, hotc proved — JUridence as to 
similar tenants in similar xillagcs admissible — - 
Custom — Mirosidars — T.iahility fo enhancement of 
rent.— 'in a suit for ejectment for nen-pajunent of cn* 
linnccd rent the defendants pleaded (1) that they 
were permanent teiuuits ; (2)' that the plaintiff 
had no jxiwcr to enhance; (3) that the enhance- 
mint by the pinintiff was unrcaEonahlc. The lower 
Courts held that the defendants were permanent 
tenants, hut were bound to pay a rcaEonahlo rent. 
Thiir dcribiou was not based on evidence given in tho 
ease, hut in what wns tci-mcd a “ well-known distinc- 
tion Iwtweni the shiri or private lands of an inaindar 
nnd tlio klinta or raiyatwar lands held by recognized 
tenants.” The exercise of certain rights of_ transfer 
or iiihcrilaiicc, etc., were regarded ns evidence of 
fixit.v of tenure nt a reasonable rent. On second. 
appeal by the pinintiff the High Court held that 
they were not tniiiiid by the findings of the Judge, 
as it did not appear that it w’as admitted that tho 
distinction drawn between sheri and khata tenant* • 
was coiTCct, or that every khata tenant, as such, ex- 
ercised the right described by the Subordinate Judge. 

Ill determining the rights of klinta tenants w ho held 
under no express contract, the host evidence no doubt, 
if possible, would be the evidence of custom in the. 
particular village in question, but evidence of similar 
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IiANDLOIlD AND TENANT— 

8 PA'iMEM 01 RE^^— 
and alove tlio mere failure to pay rent PitEji Sorn 
lUs r Bnnru . I- D E., 2 AIL, 5l7 

132. Jejuieieenet 

cf landlord, Xfftei oy—Sultequenl «hi< iy Ian Herd 
for poiststxon—jnam fasd— — IV'rong' 
ful tnrftnder Ay thexxHigt tnatniar ia <?ow»» 
n,#nt — iiffli/ntion— — The plaintiff, &iub< 


made Lhaltat In 18C3, tlie plaintiff protiatrd 
Ml ‘or refermt 

, • ■ From tlio 

‘from Dor 

• ■ . tlio awCM 


DANDLOBD AND TENANT— eo«<.n«e(f. 

0 KATURL 01 TL^A^C\^ 

134 . Prosumptloa os to nature 

of tenancy— IVor/y Wlitri, there is no- 

tluD,; to shoir on Hliat tenure a tcaiiit holds from 
hu landlord, the presuuiptioi is tint bo is a yearly 
tenant MCAU LiU c Lillit IIuui 

t? Bom, A- C, 111 

GOODDIIL t lllllDUT 

[Agra, F. a, 16 Ed. 1874, 11 

13S Holding for long period 

with payment of rent— iema y frum year to 
j/ear. — In a suit to recover a TilU^e alleged by the 


[0 Mad., 1 

130. Long continuance of a 

tenancy atn low and uavariedTeat— Zaetia- 
dar't r»yAt a^atntl Unant— Orxgxn ant s^eeial 
p%rfo$« of tha ttnanfy—CtnaUun to uta the land 
for eneh pnrfoee— burden qf proexnj permanent 
tenure— Itftrence of tenaney at will, or from year 
to year— Ibo eviuenco Loving shown the ongia 
and particular purpose of a tciiaucy, loij coa- 
tinned at a low oud unvaried rent nr, from 1798 


133 ' Dilurton, Die- 

appearance of land Ay — Subeequent re-appearance 
of land—Relinquithnent of teniiacy, Pt»<fei»cr of 
—N W^P Pent Act (XII oflSSl) —Act XII of 


provided for by statutory enactment but mere non- 
payment of rent docs not of itself dctermiuc the te 
nancy Ilcace where the lands of certain tenants 


Memnalh Dutt y Aahgur Sirdar, I i R,4Cale, 
■S94 not followed Uazhab Rai « Rauoai Snron 
[L L, E., 18 All , 290 


agreement with the owner of the land that he should 
have somethiog more of a lease than tho orduiary 
tenancy at will, or from year to year, also that the 
facts ber« presented did not lead to that inference. 
SECBETABt or bTATX FOR IhoIA I hOCUUEawAB 

SiKOn . - , I L E, 16 Calc, 223 

[L E , 16 Z. A , 6 

137. — L^ass for conatruotion of 

permaaout worka— i'ernaneat tenure — Con- 
duet of lessor — The defoudauts aud their prede- 
cessors m tiUo held of the plaintiffs and their pre- 
decessors certaia laud under a pottali which, though 
not expressly stated to grant a perinaiieot lease, was 
gnmted for the purpose of constructing ‘a bnek- 
built dock, building, etc , and woihslmps ” ihe 
works were constructed, an I during a period of 43 
years the interest of tho 1 ssees wire frou time to 


^ . I I r I I . II 

ceased to bo used as such Held that the tcuuie 
created by the pottah was of a permaneut nature. 
Secretary of State for fniia v J/uchmeewar Sxnyh, 
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liATTOLORD AISTD TEN ATffT -continue, I. 

0. 1>\VTUKE OF TKA'ANCy-£.»Mc/H*rf. 

notice. JTcltl, Dirtlier, tliat the letter of the ISlli 
Ainrel) 187.3 was a snflirieitt notice. Tliero is no- 
vlliiun which makes it a iiccessavy iwfercuco tl\afc a 
tenancy it» Ciilcuttn is n tenancy i)y llio year, in 

the ab.senca of any ■■ ‘ .i . ■ - con. 

trnry. Sofarnstlicre- . . , ■ ■ . ; ■■ , -any 

iiifercnco of fact to lio drawn from mere occupa- 
tion accompanied by payment of a monthly rent, it 
is that the tenancy is a monthly one. KocooTH>Asa 
MumcK r. .TJIWJUJ Daijoo . 12 B. L. H., 283 

161 . ^Duration of tenancy— rrans- 

Jer of I’roperly Act flVof li;S2J,ss. 10G,107-Pre- 
tumpfion of ijenrty (en^nep —Erutcncc— Burden of 
proof in action of rjeclment hy zamindar against 
tenant as to nature of tenancy. — Suit for ejectment 
hy a zamindar against two tenantB holding under him 
subject to the pajnnent of an annual cist or assess- 
ment. llio zamindar was the oa-ncr of the kudiva- 
rnm ns well ns of the melviiium right, and it 
Was admitted that the tenants’ posaes.sion was derived 
from him. Jlelil that these facts alone were not 
enough to niise tlic presumption of a tenancy from 
year to year. Per SHKPHaiin, J. — It is not tho 
general rule that tho tenants in an ordinary zamin- 
dari hold their lands as yearly tenants or ns feiiauts 
from year to year. Sfany of the occupants of zamiadari 
lands arc not tenants in the proper sense of tho word, 
and tho fair presumption is that when new occu- 
pants arc admitted to tho enjoyment of waste 
or abandoned lands, tho intention is that they 
should enjoy on tho same terms as those under 
which tho prior occupants of zamindari lands held, 
it being open to the zamindar to rebut that preaump- 
tiou, either by proving that tho usual condition of thing 
does not prevail in his eatotc or that a particular 
contract was made between him and his tenant. Per 
SajmAmrANiA Avtak, J.— The presumption of tenan- 
cies from ycjir to year which is well known to English 
law, because of the general provaleuco in England of 
tenancies in the strict legal sense of the term, would 
also arise in this country if tho tenancies here were 
proved to be similar. But inasmuch ns practically the 
whole of tho agricultural laud on zamindaris is culti- 
vated by raiyats who arc generally entitled to hold 
them so long as they desire to do so, subject to 
tho performance of obligations incident to tho teuni-e, 
there is insnfficient foundation from which such a 
presumption may be i-aiscd. Nor is the fact that the 
zamindar is tho owner of tho kudivaram right as well 
as the melvaram right sufficient to shift on to the 
laiyat the burden of proving that the tenancy is not 
one from year to year. In order to discharge the 
onus which is on him in a case of ejectment, the 
zamindar must do more than merely show that the 
land when it passed into the hands of tho raiyat was 
at his disposal as relinquished or as immemorial waste 
land. He must show that the defendants’ possession 
is inconsistent with the primd facie view that it 
is held under the usual and ordinary form of holding 
prevalent in the zamindaris. Aehayya v. Banw 
mantrayudu, I. L. B., 14 Mad., 269, explained. 
Chbekati Zamindae v. Eanasooeit Dhoea 

[1. L.E., 2S Mad., 318 


LAWDLOBD AND TENANT-condinuetf. 

10, HOLDING OVEH AFTER TENANCY. 

162, Tenant holding over after 

lease Tenancy from year to year — Agricultural 
I ease* hen n tcimnt h /his over, Jtftei' the c.vpiration 
o£ JUR Icjisc* lie does so ou the terms of the lease, 
on the same rent and ou the same stipulation as are 
mentioned in the lease until tiic parties come to a 
fresii setthment. TJjere js no gojicml rule of law 
to the effect that the louse of an agiiculturnl tenant 
in tins country who liolds over must be taken ns 
renewed from year <o year, and if any contract is 
to bo im))ru d, it sliould be taken to have been entered 
into so soon as the term of the lease expired rather than 
at tlie beginning of each year. Kisdore Lai Dby 
r. A’am’^idTUATon- OnumAJ, of Benoae 

[2 C.W. N., 303 

153, Terms of holding over 

after lease has expired— Terms of lease.— 
■When a tenant holds ou after the expiration of a 
lease, he docs so at the same rent and on the same 
terms and .‘-tipulatioas as arc mentioned in the 
lease, until the parties come to a fresh settlement. 
Enayatoolah t), BRAHEn Rtricsn: 

[W. B., 1884, Act X, 42 

SniB Saeae P.WI7EBOOE Ahmed . 2 NW,, 204 
Taev CHDifDEn Baneejeb t>. Ameer Mtrimoi/ 

[22 W. R., 395 

AIBAH BiBKE r. JoOaTED McrNDTED 

[25 W. R., 234 

154, Current rates 

for similar land. — A raiyat who holds over after 
the expiry of his lease, in spite of his landlord^ is 
liable to pay at the rates current for the same kind of 
laud in Che rillasre. Tommy v. Soobha Etmm Lab 

[2'W.R., Act X,7S 

156, . — — Evidence of 

rate of rent. — 'WTierc a tenant continues to hold land 
after his terra, his pottah will be evidence of the 
rent at which he is h)liling over, in the absence- of 
' evidence to the effect that' the rent was ’altered sub- 
sequently to its expiration. Sheo Sahoy Sinoh 
r. BEonuN SnroH . . . 22 "W. R., 31 

156. Conditions of 

tenure. — Wliore on the expiration of a lease the lessee 
is allowed to continue in possession as a yearly ten- 
ant, ho does so on ihe terms contained in the expired 
lease, so far as they are consistent with a yearly 
holding. Sayaji v. Hmaji , 3 Bom., A. C., 27 . 

167 . Right of tenant holding 

over — Bolding over by acquiescence of landlord 
after lease has expired — notice to quit. — A land- 
owner who, after the expiration of a lease, continues to 
receive rent .for a fresh period, must be considered to 
have acquiesced in the tenant continuing to bold 
upon the terms of the original lease, and cannot turn 
out the tenant, or treat him as a trespasser, without 
giving him a reasonable notice to quit. Ram 
BAWAN SiM&H r. SOOBDBA . . 7 ‘W. B., 1B2 ^ 

158, — Liability to 

ejectment— Notice to quit.— A tenant holding over 
for gome time without renewal of his lease is entitled, , 
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IjANULOBD and tenant— cpBfiBwi 
9 NATURE OP TENANCY*m?obMi«p<I 
tcnanti m eimlar TiHas*’* iionW not be cielndefl 
IDr&siiiiri In an mam Tillage cannot aln aft claim to 
hold at a fixed rent An inomdar can enhance their 
restj withjn the Lnutaofcnsfosn VianTASATnBni- 
xur V DnovDirpi. . I. D. It > 17 476 

146 Z«ai« ly temple^ 

ir%*lte^Ularadat inira*tdar»~ZeH7 potttmon— 
iftceitxtyforlfaieFretvntd — Iiil8l3 tho manager 


ol 1833 waa executed, but the defendants held 
posBCtsion as tenants from 1833 to date of niit 
Seld that the words olaTadai miruidors nsrd in the 


a nicessnrj’ purpose tnu mrt. ciinumg uu lue uiupu 
CBoCKiiiPolu PiUit r AraraxDtCnEtTras 

[I.L.n,10 Mad., 485 

Bd ' C*iit*caiinff 

myat cn perminenllyuettUd titaU^K ratjat 
CTtltirating und in a prrmaoeutly settled estate is 
prtnd faextwi a mere tenant from year to ^rcar, but 
the owoer of the Vudirarsm right in the land ho 
coltiiates VsaKiTaHasiaixmahaipvr, DuevaiiODi 
Eorirta I, L. QQ Mad., 298 

147. - — — PruMmpt%ot> 

arti\t>g ffotn facU of ptmontnoy of <eB«»cy — 


toe other ueieuuauis aiugcu lui. m uar'inokaran- 
dm under the first Part of the cnIcDce few 
the defence consisted of judgments among which 
was one eif the year 1817, and another of JS43, to 
which the simindar's predcccitori lad not hem 
jjnrties These had been giien in anits bionght 
by the soccesscr of the ghatwal which had been 
resisted by tho first defeuda Is’ ancestors on the 
'ground of their having bad fixity of tenure 
Held that they could be received as evidence of 
long anterior possession at a rent, and of the title 


T,ATroT.ORD AND TENANT— eoB<iBi(»i 
9 NATURE OP TENANCY— coB^inueif. 
oq which the defendants now relied, having been 
openly asserted long ago Talcenwithothercvidencc, 


IXj, Xk., a. ax • Ukl 

148. I — jPremmp/ioB a» 

fo ZeBaBcy heinyperTMne*t — Lonj potteitson — 
Traniftre of AoWiiiy and trtelion of luildtnyi — 
Where a tenancy was creftted by a hahuliat. which 


though the land passed by successive trai sfers. 
thcro was nothing to show that tho landlord had 
knowledge of them or registered the transferee as 
tenant, that though there wero paces boildiogs on 
Iba land, they had not been in existence for such s 
length of time as would warrant an inference that 
(he lease was one for hailding purposes , that there 
waa Botbing to show that they were croeted nndcr 

( ,4 e ... —I. V «| „ |,n.s. 


not luillcicnt to warrant an inference that the 
(cnaney was when flnt created, intended to bt 
permanent, or waa inbsrqucntly by implied ogrea* 
mcot converted loto a permanent one Ikail Ksav 
Uahousd e JiiQCn Didi L D It. 27 Cale . 570 
[4 O W. N., 210 
149 Construction of lease— 


defendant berame the asaignec of the Icaie Without 
Dot ce to .d from August 1858, and coatiaued to 
occupy the premiiei and paid the rent la the nama 
of B up to Anguit IfiCd, though the lease had cz* 
pired on Sist October IgiJff ITtfd that the tenancy 
after the expiration of the lease was a monthly 
tenauCT in the name of B and trnuinable by a 
inoalhfy notice to qnit BbojiJVautii MritiCK r 
WMiiaa . . 2 Ind. Jur , N. S , 163 

160 - Holding over ofter expiry 

of leoso- Vo«Mfy or ttearly tennney — Notice to 
qw't — ^ and A let a ionso and pn-unifs m Cal* 
rotta to C under a Bengali lease, fw a jvriod of thre* 
years, from lit Aasir 1273 (Uth June i86f) 
Upon expiration of the term C continued m posses 
I on of the I ousp, and A and A, after repeatedly 
caHiof ’ ’ ' . • • 

their ,, 

I3th I 

end of hts lease, held merely frem month to month, 
and that the tenancy was tenamaWo by a aonth’c 
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IiANDIiOBD AND TENANT— oon<,'n«ed!. 

10. HOLDING OVER AFTER TENANCY 

— contmued. 

if tho tenant continue to bold, be does so without any 
rent having been fixed. A suit by the landlord to 
recover bis dues in such a case would be not a suit for 
rent, but for reasonable compensation for the use and 
occupation of the land, and the Court would have 
no power to fix the rent for the future. KifiiASH 
Chuitdee Siecae r. 'Woohantind Rot 

[24: W. E., 412 

NeaXAETTNMOHEE V. AaOODHTA RAM KhAH 

[23 w: B„ 61 

170. — Termination of 

tenancy and alteration of rent after notice to quit 
— Suit for use and occupation- — A landlord who can 
terminate his tenant’s tenancy by a reasonable notice 
to quit can also, without giving a positive notice 
to quit, raise the tenant’s rent by serving a i-eason- 
able notieo vpm him that in the ensuing year be irill 
require a higher rert. In a suit to recover such rent 
whether governed by Bengal Act VIII of 1869 or 
nof, the Court has power to find the tenant liable 
to pay a reasonable sum for occupation. Budtjh 
Momah i', Khetttte Nath Chattebsee 

[24 W. E,., 441 

171. Consent of land' 

lord — Trespasser — JDamages for use and occupa’ 

tion. — ^To justify a holding over after expiry of lease, 

ft direct consent on the part of the landlord is re- 
quisite. No implication of consent can or ought to 
be received when there has been every opportunity of 
consent in express terms, and particularly in the face 
of a special warning from the landlord that he should 
re-enter on the land when tho term expired. When 
tenants have no right to hold over, their use and oc- 
cupation of the land is-a trcsp.ass, and they arc liable, 
not for rent as tenants, but for damages as tres- 
passers. Mackintosh r. Gopee Mohttn Mojoombab 

[4 W. E.., 24 

172. Settlement with 

tenant containing a clause for re entry — Compensa- 
tion in lieu of rent — Use and occupation — Tres- 
passers.-'The plaintiff made a settlement of certain 
land with A and /i for fir e years, there being in the 
settlement a stipulation th.at, if the tenants failed to 
pay rent, the plaintiff might accept another tenant. 

^ died during the tenancy, and A left the place and 
the property without pajing rent, and thereupon the 
plaintiff entered into posscEsion of the property and 
held khas possession of it for tuo years, when he in 
1870 entered into a settlement of it with defendant 
No. 1 for si-x years. In 187 k ^ died, and defendants 
Nos. 2 and 8, alleging thcmaclvcs to be the dicla and 
dasipntra of T, took upon tlicmsclves to ci licet rent 
from the tenants. The plaintiff thereupon brought a 
suit against the three defendants, treating them ns 
trespassers, but at the same time asked for tho 
amount of rent due and frr eviction. JTeld that 
defendants Nos. 2 and 3 had no right cn the pro- 
perty at all, and that defendant No. 1, who might 
have been considered as heldiugorcr after tho expira- 
tion of hie lease, if he had been in actual sole posses- 
sion, should not be made liable for tho whole rent 


LANDLORD AND TENANT— coat, 

10. HOLDING OYER AFTER TENANCY 
— concluded, 

when defendants Nos. 2 and 3 were in possession at 
mneh as he was ; but that, as the plaintiff had elected 
to waive the trespass, allthe defendants might, on the 
authority of Lalun 3Ionee v. Sana Monee Dalee, 23 
W. R., 333, and Lulchee Kant Kass Chotodhrg v. 
Sumeeruddi Lusher, IS B. L. M., 243 1 21 JF. R., 
208, be treated as tenants, and a decree for use and 
occupation given against them. Sitehomoxeh r. 
Dinonath Gib Suknyabee 

[I. L. E., 9 Calc., 808: 13 C. L. E.i 69 

173. Kjectment, De- 

lay in executing decree for — Possession of tenant 
until execution — Suit for damages. —A plaintiff who 
had obtained a decree for ejectment under s. 25, Act 
X of 1859, and did not execute that decree for somo 
months after, is not entitled to a decree in a suit sub- 
sequently brought fo 2 - damages, ia respect o£ the 
same lands, for the period included between date of" 
the institution of tl>e ejectment suit and the execution 
of the decree in that suit, the occupation of the 
defendants being the occupation of tenants-at-will- 
and not of ‘ trespassers. Axmeb Ibeak v. Jahdinh, 
Seiknee & Co 8 W. K., 601 

11. DAMAGE TO PREMISES LET. 

174 Damage by fire — Negli- 

gence — Defect in iuilding. — The plaintiff hired a 
thatched bungalow of the defendant, entered intO' 
possession, and after living in the house some time lit 
a fire in the fire-place in one of the rooms. The 
chimney took fire, and the plaintiff’s furniture was ■ 
destroyed. He subsequently ascertained that the 
chimney had been thatched over, of whicli facthebad 
been all along ignorant. Setd th'it the lan^ord, . 
defendant, was liable in damages for the loss sustained 
by him. Per Kbmp, J".— The landlord should have 
given the plaintiff notice of the defective construe- - 
tion of Ihe chimney. The plaintiff had a right to as- 
sume that it was properly built. Eadha KeishnA 
V. O’Fbaheetx 

[3 B. L. R., A, C., 277; 12 W. R., 146 

175 , -Damage by storage ofgoc^s 

— Warehouse — Damage — tiuit for negligence— 
Onus y»*o5nndt.— The plaintiff let to the defendants, 
a godown on an upper storey ovc-r,Jiis own godo«-n 
for the purpose of storing goods, the only stipulation 
in writing being that no combustihlo or harardous 
goods should be stored there. The plaint alleged that 
the premises were taken by the defendants on tho 
understanding that the defendants shnithl use the 
same in a tenant-like manner, yet the dofenilaiits 
used them in an untenant-like manner, and loaded an 
unreasonable and improper weight on the floor, where- 
by it bioko thiough and damaged the jdaiuliff’s goodA 
below. The evidence showed "tluit tiie po.lown had 
been used by former tennnts^^fpE.,stoving light goods, 
but, in addition to light gdutls, tho dcfoiuiants had. 
at the time tho flow broke, stored upon it several 
casks of white and red lead and some c:ib' s containing 
tin plates. Tho evidence of piofcssional witnesses 
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IiAlTDLOIlD ANP;TI3NATTT— 

10 H0LDl^a 0\ER AUER TENA^CY 
— coatinjf 2 

whctlxcr he has any right of occupaoey or not, to 
ntaiti pos3«e oa of hi« tcunr’ until cither he rpeig;na 
it or 19 ejected m due courBC of Law OoUA Lociips 
aiOJOOilPAE r. NlIXtE CUUHD PODDXB 

[14 W. E., 4G7 

IBO 2<ottct to gmtt 

— \Shcre a tenant has been alliwed to hold oaer 
leases on the expirv of tluir terms and has continued 
in posses ou under tliosc leases, it must be auj posed 
that there is an impheil agreement between him and 
the Uadlord, and the ti lant under fUch circum* 
stances is entitled to holl on until served w|th a 
legal notice to quit JriUKT Au SuAJi « Cnow- 
®at CnrirrsDiuEzz SinBB . 18W. R., 186 

160. Ifotteo to qmtl 


teuant cannot bo oictcd vMthoiit a reasonable uoUce 


\ MiatksLsu 

CL I> B , 7 Cala, 710 9 C. L. Ih. 240 
19L— — — Liability of tenant holding 
over— 2^fc2«nea2, Liatiliiy fo — If a Uuant holds 
hu land for a term of years, aad do now tcuancy is 
created by tho sammdar cn the tcrminatioa of the 


landlord and tenant— eoafiatwi. 
10 HOLDING OVER ALTER TENANCY 
— conliaued 

ibtamcd an ijara from th Go'criimcnt the plain 


tor eubancement haring hern taken or fresli co itract 
with the defendant entered Into, tho special Mrange* 
iQcnt eatue to an end at the expiration of 12S2 and 


This ease nss distiiipiished where there was no 
A^eonent for a specitied period DmnirieoDni 
HowiADABc Monrv CnteuzB Orn* 

[8 C. L, R., 611 
165. Aequleaconca of landlord 


Iscour The hudlorJi cause of action in such a 
esso arises when ho is refused tho ri„ht to rC'Cnter 
KASBBbSAUAr Raima KiasBX Ucii-ios 

[10 W. R., 146 

160 DIsposeesalon of tenant 


162. T«nanf^at^will, 

Eate of rtnlfor —A ttmiudar who alluws a tenant 
to remain ou his land witliout express coutract can 
ouiy demand afair rate of rent, — t r the full maiket 
rate 31o*'EEBQiinBB'e llEBoua e KEClonB 

[4-W,B. AotX.AS 

Ooparjj LiL Thikoob c DusTruoourBv 

t [7 ■W, R , 28 

163 Tfetpaner- 

Where a lessee whose lease has expired, and who 


IS atill the person entitled to iiossession Anns r 
A«HBi^ . . . 24 W. n , 336 

167 Suit against tsnant hold* 

Iflg ovor — Suit on eonlraet or for «»« ani occupit' 
I, on —Where there is an express contract, the xiraia 
dar can only sue on tho terms of the contract and 
cannot sue for use and oecupatioa. Maisor k Co 
r Tabiubb CausH Oi’SQOoi.v 17 "W R., 494 
DnrwD’njEO Cbuwdeb Mookbbjeb r Laidlat 
[20 W. R , 400 
168. — Uteandoecu' 

pation Iff hmld\*s under uuresitlered lease 
party who retains and holds a building under an 


164 ■ — Increase of rent 

—Aireement for evei'ided vrtnrl — 'pi-* ■» ^ 

1 i * > 

J • a - 


Cm^nsEK Dosa . 13 W. R., 289 

169, - Liability to 

ekange of reni~Notice — Use and occapalion of 
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LAWDLOEB AWD TEN-ANT— coni/jmct?. 

13. IlEPAIllS — concluded. 

by any act of God or inovilablc accident any material 
portion of the property hceamc unfit for tlio purpose 
for which it was let, the IcBsco'had tlio option to 
avoid the lease, but no right to claim damages against 
the lessor. Stuart v. P^aytaiu . 2 C. W. N., 34 

182. ■ Lease - Cove- 

nant to “i-eep premises wind and icaiertifflit and 
in Iiahiialle condition” — Bamape hy earthquake, 
LiaUlity to rcpnii — Transfer of. Property Act 
(IV of 1882J,s. 108, cl. (m). — Where n lessee cove- 
nanted to“ keep the premises wind and watertight and 
in habitable condition,” and the premises were subse- 
quently damaged by earthquake,— -ITclfi that the 
lessee was bound by his covenant whether or not 
the damage was caused by an earthquake or other 
irresistible force j that the covenant was a contract 
to the contrary within the meaning of s. 108, Trans- 
fer of Property Act, and cl. (w) of that section did 
not apply ; and that the defendant ,waa not liable to 
do all and every repair that became necessary by 
reasml of the earthquake, but only to make good the 
damage caused to the premises by the earthquake to 
the extent of making them wind and watertight and 
ii^liabitablc condition. Proudfoot v. Hart, L. R., ' 
So Q. P. _D., 44, referred to. HEOnnE r. TnimERy 

[4 C. W, ISr., 621 

14. TAX. 

, 183. Liability for tax — House 

luili hy tenant. — The owner of the land is not liable 
■for the tax assessed on a house built upon the land 
by his tenant . Woo.ArA hTumDO Eox r. Browne 
[6 W. B., Civ. Bef., 30 

15. ALTEEATIOK OP CONDITIONS OP 
TENANCY. 

(a) Power to ameb. 

184. • Mortgagee of tenant— 

Change of nature of tenure icithout authority from 
iandlord.—When the conditions of a tenure have been 
settled by a compromise between the landlord and 
tenant, a subsequent mortgagee has no power to 
change the conditions so as to bind the landlord un- 
less he has power expressly given him in that behalf,, 
and the tenant is estopped from denying the con- 
ditions. Hub Pebshab v. Oodit Naeain 

[1 Agra, Eev., 60 

/ 

(5) Division oe Tenubb and Distbibution op 
Bent. 

185. Change in position, of ten- 

ants and rent payable for each portion of 
land. — A landlord, who has let out land at a certain 
rent, payable in one sum for the whole, cannot, with- 
out the consent of the tenant, alter the position of 
the latter and say that in future so much shall be 
payable in respect of one parcel only, and so much in 
respect of another. Kaeee Chundeb Aich v. Eaii- 
-GUTTX Kub . , . 25 "W. B., 95 


LANDLOBD AND TENANT-confiaHerf. 

15. 'ALTERATION OP CONDITIONS OP > 
TENANCY~co«<iH«erf. 

'188, — Breaking up tenures with- 

out consent of tenants — Liability jor rent , — 
WJierc tenants hold land hy different agreements, the 
zamindar has no right without their consent to break 
up existing holdings and redistribute lands so as to 
alter the extent and nature of the holdings. Euheem- 
UDDX Akun V. Poobno Chunheb Eox Chowdhebx 

[22 W. E., 336 

187. Splitting claim for rent— 

Suit for rent under a lease of several estates where 
the rent is a lump sum. — ^VVTiei'e the rent reserved by 
a lease of several estates is a lump sum, a claim to 
recover it under the lease cannot be split and appor^ 
tioned. Oosman Kuan v. ' Chowdhbx Sheobaj 
SiNOH . . ; , . 5 N. -W., 42 


188. — Division of holding hy ten- 

ant — Recognition of, ly landlord . — A zamindar 
may recognize the division of a holding either for- 
mally, by actually dividing it into parts, or impliedly, 
by receiving rent from parties holding separately. 
OOIIA CnUEN BANEEJEE V. RAJEtrOKHEE Debia 

[25-W. E.,19 

189. ^ Consetii of land- 

lord — Act X of 1859, s. 37 . — Under s. 27, Act 
X of 1859, no division of tenure or distribution of 
rent is valid or binding without the consent in writ- 
ing of the landlord. Upendba Mohun Tagore v. 
Tsakda Dasi . . 3 B. L. B., A. C., 349 


S. C. WoopENDEo Mohun Tagoee v. Thanda 

DossiA . . . . 12 W. E., 263 


Sadhan Chandea Bose r. Guku • Chaban Bose 
[8B. L. B., 6 note : 15 W. B., 99 


190. — ' Acquiescence ly 

landlord.^'Bnt where a zamindar himself pat. up a 
tenure for sale in separate lots, and took rents from 
two of the purchasers separately, it was held that no 
written consent was necessary in' order to his being 
bound to recognize the partition. Nubo Kishen 
Mookeejeb V. Sbeebaji Box . 15 W. B,, 265 


191 , Consent of land- 

lord — Power to consent — Parmer.— Held by a ma- 
jority of the Court (dissentienie Stbee, J.) that the 
farmer of a Government khas mehal, as the party 
entitled to the rents, can accept a surrender of a 
tenure, and therefore is competent to assent, to the 
division of a iniyati holding within his farm into 
jeveral distinct and separate holdings. Hubee Mo- 
BUN Mooeeejeb V . Goba Chand Mitteb 

r2 W. E., Act X, 26 , 


192, Agreements as to division 

—Act X of 1359, s. 37— Liability for rent.— The 
provision of Act X of 1869, whichrequires that c' cry 
agreement as to dirtsioa or distribution of rent should 
be in writing, applies only to division or distribution 
made after tbe Act came into operation. Abbkndeb 
®. Dwabkanath Eox . . 16 W. B., 320 


I 
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IjANDLORD AIID tenant— liANELORD AND TENANT— 

II. DAMAGE TO PREMISES LET—eonttHutd. | 11 DAMAGE TO PREMISES) LET— 
showed that a warcbonsc floor ouplit to be abloto of the Tninifrr of Property Act and t C5 of the- 
bcarlj evtt per »npfrfic>al foot, and tficro waa evl« ‘ ContractAet IfeM that they were entitled to recoTcr, 
■ ' " j Tiieconaidcnition WBi for the whole year The leoae, 

• • e .tlionholc contract, Indbeeoinc \tid and therefore 

I . ■ I onto a. C^ot the Contract Act the defendant, wito 


waa to tbo euici luai lue uuui nui uui, a iO { ii %, » 
npOD which to itoro merchandise, bnt that I) 
was not a dan(;erous wensht forawarthousc fl or to 
bear, and that no uDprole«sional person could have 
anticipated danger from it in the present instance 
There was also evidence to thow that the girdera 


or uunasouauie wet^ui. uuu u«eu puceu \f »u«u..« 
fendanta up^n the floor, or each as a tenant csercitmg 
ordinary caution ought not hare placed there 
Kobou* r IriB 

[8 B L B., 401514 W B. O 0, 46 
176 — Poatruetlon of plonts hy 

Are- rM»V>r 0/ I'rortr/u Mi fit of I6S3J. 
* lOS, tl ftj—ieaig {ft (oITtt yorden— Potif* 
aSifity a/Iense— The piaintii! was the assignee 


coffee plants had been destroyed by fire, and the 
aaideu 1 ad been conieipaestly abandooed by the dc> 
lendant before the period toVliich tbe claim rcIatcA 
Held that the plaintifi was not entitled to recover 
KoiniitBv HiJi c Mabak 
- [I. L K , 17 Mad , ©8 


ment in a certain godown for st ring goods -for twelve 
months for a sum of i<14f0 and a second eoropaii 
ment in the same g down for twelve mo’itbs for 
B1,3C8 The plaintiffs entered into pOBscasionu 
In Angust 1*96 in accordance with the practice, 
the pUiotiffs paid the said two sums in advance to the 
defendant and got a receipt On the SWh Octobir 
180C witl out any default of tbo pUiiitiiTs the whole 
godoi-n including the said tno rompartments wgj 
destroyed by fire and rendered wholly niifit for the 
parpese of storing goods The ptai itiffs (bereupon 
sued for a refund of a proportionate part of the mojey 
paid to the defendant, telyiogupon t 108, cl (ej 


12 DEDUCTIONS FROM RFNT 

178 — night to bajuls or remlfl- 
■lonBOf rent— Dfscretioao/ landlord— K raiyat 
can have no claim in law to ha jsts (or remiss ons), 
which being arts of grace on the pnrt of the landlord 
rest aolely on hts discretion. pAMOttan NasOto r. 
Nodookep CnrsKBR bniSA 15 W B, 270 


13 REPAIRS 

170 Liability for repairs— Cob- 

tlmelton Of Uate — IVbere certain premises were 
let under an agreement in wbirb the tenant ceve» 
oanted as follows > 1 will male the necessary rc> 
pairs to the buildings at mj own cost , if by reason of 
my BOt so rcpoiring any injury occur to a buddiDi;, 
or it become broVen, 1 will restore it” it was held 
that it would ni-t be a fair ro istmction to hold that 
if, whilst (he bnilJings were m good repair and the 
tenant Lad done all the nceiaury repairs they were 
hlosm down or lajurrd bv a ryeloi the liability to 
restore them sh<u1d fall upon the tenant. The agrees 
ment bound tbo tessut only to Kstoio buildings, 
which It became nreiisiry to restore m ronicc]Qmca 
• > , ♦ \._ 


180 Deduction from 


18L — Coienant to 

reneic lease— Lettee’t Ixabihte ta http demised pre- 
mists «» repair — Extent oj lessor’s liahitiiy—Com^ 
pensationfor Itsseds loss fur bo» repairs by lessor 
— Transfer of Troverly Art (IV of 1832, 
as amended If Aot III of s 105 -In the 

absence ol express rorenant m the lease how far 


np the premises in pood repair after CApiri of leise, 
- * ‘ ' God or la. 

. IS not im. 

‘ s imposed 

IeS2 as 
principle 

of equityrequireaucharesult Deld furtherthat, if 
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I/AKDLOKD ANI> TENANT~e^nf{nurt{. 

15. Ah'iEHAriO'S or CO.ViHTION.i’ OP 
TKKANCV— 

202. — Pownr of t-jimntn to con- 

Btniot wt'lh wltbotu coiiHont of Jniidlioldor 

— A’.- /', lUnI A.-t (XU ff ISb'JJ. i. 

lint, iiiviltftrocinl (ti r. -U cf tin- X.-W. I*. Jtmt Art, 
ISBl, (vti (H-rujuiiry tcm-it iiny, if mrli wrH l>r m» 
iuitirovc-.nrnt witliin tin' mmniti,’ of tlir- drelion, co'i- 
dtnirt litlit'r n l;iiSrh> Or fiurc.-i well o:i his hiding 
witfiO'd niiy r.-fcrctic-' to the ro uriit of the /imind.-ir. 
yifjy H.th’tdur V. Him'! I Sinjjh /. L. /{., 3 Atl.,33, 
ntiti.Tfiitiimmid Il-tti X'lnnw J) ilip, IPrrX'/v jYo/ri, 
AH., J3 >3, p. 103, ri'fcrrr’tl to. DiiAtiAVnAJ KtrsWMi 
r. .StTAiJtttA.v SiN.Hi . 1. 1,. 21., 21 All., 338 

203. Riilo prohibiting tnnant 

ffOtn tligrttrbtJT Woila — /’orfriturr for breach t,f 
con li’/i't/ri — In eiertn^nf . — .\ny riili! wliich 

proliibits n tc'iri'it fwui iiuprovinj; lii^ tioldiii^ in one 
which. 0-1 i;to uitli of jinlilir JK)Uey, CO'trlsorcbo'iml 
to restrain wllliiti iu strictrd limits, tnim n z-miin- 
fHr ittsliU on his ri"h1, to prohihil tin- ronstruction 
of laitrln 'VrlN. Iio « lO >1 1 be rispnirt'd to prove tint 
the rifiht rlniined by ilim riisionnrily exUts on the 
I'Stnle. I’orfi'iiure is not boiiml to bo dortnwl the 
invnrinbh' pi-u.-illy far breneh of rontr^ict occasioned 
by the c mslmclio'i of n well. When snch forfeiture 
is cl'iimnh and the riA't to claim it is provwl, the 
Court should eon-idtr whtlher an odcr|uato remedy 
cannot be srenred fotiie iaiullord without dojirivins 
the tenant of his whole intoix-st in the liolding ; and if 
it finds tint such n remedy can ho (riven, and tint 
the tenant Ims not dcliiie.-ntcly invaded his landlord’s 
jnRhts, but. luhnittin" his own pontiou as tenant, has 
neted in what he bcliuvcrl to bo the exercise of a 
right, or in the honest belief that his net would not 
meet with objection on the part of tlic landlord, it 
should refuse to oust the tenant, and leave the 
landlord ti seek a remedy which would bo more 
projwrtiouatc to the injury he 1ms sustauicd, and ’ 
amply relieve bim from its ciTccts. .Snnocrrtms’ r. 
UcsscNT Siy.Tti llAMjrmioN SiNon r. Mehokk 

[3 N. W., 2S2: Agm, F. JB., J3d, 1874, S68 

204. Pi'obibition to oxcavatioa 

of tatvk — — Jireach of stipnlation in 

lease — Excavation of lank, — Tiie p'laiatiit let a piece 
•of land to M. and by the terms of tlio lease it was 
stipulated that the lessee should uot excavate a tank 
on the land. 31 sub-let the laud to J’ and N, who, 
in the course of their occupation, cxcav.atcd a consi- 
derable plot of piound. 'Ihe plaintiff thcrenpou 
brought a suit ng-iinat Jf, J, and X to have the 
ground restored to its former condition, or for dato- 
agCB. The first Court gave a dcoreo for the plaintiff. 
The .Tndgc was of (,pinion that ,T and X, not being 
parties to the original lease, could not be made liable 
in the suit, ami he dismissed the suit as against them. 
The plaintiff appealed, makin-g J andiV only respon- 
dents. Uchl tint ,7 and X had no right to use 
the land in contr.ivouti m of the tenns of the lease, 
audthit,if the plaintiff pr -ved that their acts were in 
breach of the siijmlatiou in the lease to j)7, he was 
entitled to the assist incc of the Court in getting the 
land restord as nearly as iwssiblo to its former condi- 


IiATTOLOnD AFTD TENAlTT-confmiied. 

15. ALTEItATIOX OP COA’DITIONS OP 
'TEXANCP — continued, 

liou, Afo.vi.vnno Cnv^Tusn SirttCAp. r, MOKBERtrB- 
vims IJiawAs 

[11 B. Ii, n., Ap., 40 : 20 w. n., 230 

(r) EnucTioK or BtrrEDiKos. 

^ 206, Bight to oroct buildingB— 

7’rnatit of non-apricutturat land — Injunction to 
rn/nun cccc/ion.— -Although wlicre land is let for 
bnibliag pneen hous!'.s upo i il,‘or where the tenant 
I with the knowledge of the landlord does in fact lay 
out larg.j sums upon the I.ind in buildings or other 
substantial improvements, tint fact, eoujdcd with a 
loug-coutiimcd cnjayinent of the property by the 
tenant or his predecessors in title, might justify a 
Court in presnming a permanent grant, especially if 
the origin of the tenancy could not be ascertained; 
yet the more circumst.ancc of a tenant occupying 
buihliii-gs npan property will not justify such a pre- 
RiirajJti nt, unit's it can ho sho.m that they were 
creeled by him or his prwlecessors, because a Landlord 
might let property of tint kind ns agricultural land 
at will or from year to year. I’rositnno Coomaret 
Dthea V. Etttlon Separp, I. Ij. S,, 8 Calc., 696 1 
1 C. h, E„ 877, considered. Lai Sahoo v. Leo 
Xarain Sinjh, J, L. E., 3 Calc., 7S1, distinguished. 
Where land has, with the consent of the landlord, 
ceased to bo ngricaltural, and the tenant has since 
built a homestead nr used part of it for tanlcs or 
gardens, the nature of tho tenure is not thereby 
changed, nor is the tcn.ant thereby deprived of any 
right of occupancy which he might have negnired, 
Seo Xyainaloollati Oslapar v. dobind Charan Luti, 

6 W. n.. Act X 40. Pgosrwo Coomar CnATiim- 
JEH r. Jagen Nath Baisak . 10 C. L, B,, 25 

Reversing decision in JAGOAKAxir Batsak v. Pro- 
BoNNO Coomar Ciiattbrjeb . 9 C. L. E., 221 

208. — Hcection of 

buildinps by lenanl-al-will or tenant from year to 
year — Determination of tenancy — Xotice to quit . — 
'Ifiicro is no law iu this country which converts a 
holding nt will from year to year, or for, ’a term of 
years, into a permanent tenure, merely because -the 
tenant, without any arrangement with his landlord, 
builds a dwclling-houso upon tho lar.d demised. Pro- 
SOHNO COOMAREE DEBIA r. RETI’EN Bepart 

[X. L. B.,-3 Calo., 693 ; 1 C. L. B., 677 

207. Grant of land 

— PrewnpCion to nature of tenure — Erection 

..of buildinys — fiastu land — Suit to erief. — -Where 
it is coaoecied that lands were not lot out for agri- 
cultural purposes, but that they had apparently been 
let out more than sixty years before suit for building 
purposes, tha defendaut's auccstors hiving erected 
tliereoa a house more than' sixty years before suit, 
and hiving, with the defendants, resided there from 
first tj last, the Court is at liberty to presume that 
tho land w.n granted for building purposes, and that 
tho grant was of a peinnanent chiractcr. Prosonno 
Coomar Chalterjee v. Jagnn Naff. Sysack, lOO.L. 

R., 25, jfollowcd. Prosunno Coomaret Debea v. 
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IiANDIiOBD AND TENANT— con'inu^i 
IS ALTEttATION OF C0^DITI0^S OP 
lE^A^Ci— coB/i»a?rf 

(c) Cdakos O'? CnTmTiON akd ^ATTrB« o» 


103 - 


Lato 

Allowance of time for 


change of cultivation — Irrxgattd and emm* 
gatel land — UTicrP a landlord elainard to revtrt to 
tanjiu rates of rent (rent assessed on irrigated land), 
on. the grennd that he had repalretl a tank, which for 
years had been nnrepaired , — Jltld that a rea-aoiabU 
time must be allo«-ed to tW tenant to prepare for 
ehange of enltivalion LASSirifAifAV CimTi r 
KoiavdAitehj K'pnt^niir L E. B., 6 MoeL, 311 
- Changing the nat^iro of 


, 104. - 


porary leases from their co defendants who were | 
holders of small Jotea within the ptainlilTe ramln* 
data and to tccorer damages for alleged iniuey done 
to the lands, where the evidence showed such a 
continued use of the land f » twentj Are years for 


ui«u 111 piLiioust;, — .ueta iiui. u last. uau uiiu 
Dade out for the issne of an injuiictiou TlsmB 
CnvsKBnSBr. ItAtuss Pax 28W.B.,203 
185 ■ ” Rigit of ttn' 

ant fa chango naiurt of land —ho tenant takbg 
land u entitled, withont some specldc agreement on 
the subject, to change the nature of that land, or to 
male any permanent alteration in the itate of the 
landlord i property If a pcnoti wisbei to lease 


198 J*or/e»<Bre— 

Watte— Planting a mango ioge on dry land lo 


(d) DiaoiNO Weils on Tajtss ^ 

197.-— Bight to dig well— ilfoi«rrort 


to dig viell far file of himself and other reiident$%n 
village —A tenant with a right of occupancy, who 
failed to show that ho had a right, by caitom «• 


EANDLORD AND TENANT— con;i«uefA 
IS ALTERATION OP COhDlTIONS OP 
TENANCY— conrineed 

othcrwlec, to construct a well withont Ins landlord's 


itom-~Ac^ 


* 1 


[3 Agra, 283 

200 — Broaehofeovenantnotto 

dig tank— Noli hy tamtndar —For breach of a 


or ui may su«. Joi ciiaiitiuiiuii oi tuc lease, and he 
mty also sne for dimagcs occasioned by the exeiTution 
of the tank Seen CiinrDBS Mitnes r Hofssty 
[17 W. B , 29 

201. — — Digging well or planting 


cnlar local usage or express contract IvOoxj 
Botiiaz Pattci r Shiva Baihk Sistin 

[Agra, F B, 110 -Ed 1874,89 
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DIGEST OP Cases. 


% 


LiimiLOBU Am) TUNAHT-coniimed. 

16. ALTERATION OP CONDITIONS OF 
TENANCY— eo«rfH<ferf. 

under sucia belief, stcod bynnd allowed liim to goon 
with the coiiBtructicn of the buildings. Beni Bam 
V. Kandan Lai, L. B,, 26 !• A„ 58 ; Bameden v, 
jDueon, L% B,, 1 B, ^'L, Ap*, 122 j dnp JlPoliatt Bass 
V. Fallonjee, I. L. B., 22 Bam,, 1 ; Be Bvsche v. 
Alt,L, B„ Ch, B„286 ! Kunhamed v. Navayanan 
Musiad, I, L. B., 12 Mad,, 320, rofoiTcd to. 
Where it is proved that the tenancy is not a per- 
manent one, that the tenant erected a pucca building 
on tho laud without the consent of the landlord, the 
tenant on eviction is not entitled to any compensa- 
tion for the building from the landlord. Baiiatmya 
B-ayaji Fat v, Srid/ior Narayan Pat,!. L, B„ 17 
Boin., 736 ; Yeshmda v. Bam Chnnder, I. L. B., 
18 Bom., 66, distinguished. IflirAii Khan Mahosthd 
V. Jai&pn Ridi . I. Ii. K., 27 Calc., 570 

C4C.W.3Sr.,210 

16. TRANSFER BY LANDLORD. 

• 216. Assignee of lesBOr~.^tf- 

tignee of righi to recover rent— Acquiescence af 
lessee. — Where a Imudlord assigns his right to another, 
his lessee cannot put an end to the obligation to pay 
rent, if, after becoming aware of the arrangement, 
he made no objection. If tho assignee dispossesses 
-t-iS'leisee, Jje cminot sue the latter for rent, Gopb 
D fAi Sin&,h 1'. Hxtbeei, Hossein 14. W. B„ 83 

316. Bight to rent — 

Attornment by lessee,— A party succeeding to the 
proprietary rights of a lessor and dispossoBShm the 
lessee cannot sue such lessee in the C!ollecto\‘'6 Court 
for rent due from him as tenant, unleSs the latter has 
previously attorned to him. Ram Lami Misseb 
f. CHrNDSABOiEEE Dabeb . . 13 W. B., 228 

317. . Liability for 

rent to assignee of person admittedly in possession. 
— A party holding an assignment from the landlord 
to recover rents from C, a registered tenant, having 
sued both C and B as co-tenants of the tenure, the 
suit against B was dismissed by the lower Courts. 
BCeld that, as the assignment respected the rents of 
that tenure and B had admitted being in possession 
of the land, the suit ought to have been allowed to 
proceed against both. DhooXEE Chpnd v. Rajboop 
KoOEE 15-W.B.,107 

218. Change in pro- 

prietary title of estate— Bight of patnidar to eject 
tenant . — A mere change in the pioprietary title of an 
estate docs not entitle a patnidar, who holds from the 
uew piopi’ictor, to eject a tenant who can prove a 
right of occupancy. Bam Ghose v, Bapha Chpen 
dmnoovz . . - .15 W. B,, 416 

219. — Transfer by 

landlord or person haiing right to receiie rent — 
Bight of assignee to realize rent. — A, a zamindar 
granted lands on haul to B, B assigned to C, but 
the lands being mostly in the hands of cultivators, 

C only occupied those that had been in B’s posses- 
sion. The kist fell into arrear, and A attached pro- 
perty of C’s. Notice ^f the attachment was given 


{ ■ ) 

LANDIiORp ATTO TEJ!rAN'F-aohh‘nued,.~'J^ 
16. TRANSFER BY LARDLORB-eontinued. ? 

before, but the property was not seizedlill after the"’ 
whole of the aiTCars claimed had befcOmC due.' ,0^' 
resisted A^b claim on the groilnd, substantfaUyj'thit 
the sum demanded included arrears which had'dc- ‘ 
crued on the lands not occupied by him. Meld that,^ _■ 
as to the lands of which 0 had obtained the 'actual -i 
possession, there was such a privity between A and 
O as gave A a right to realize tlic amount"'of 'hist J-- 
outstanding in respect of those lands. Meld also' " 
that this right was not affected by failure to pro’ve 
the execution of a muchalka by C to A, or by the ' ' 
omission to furnish C with a list of the property^ ' 
attached. Kamaea Natae v, Banua Eait 

[1 Mad., 24- ' . 

220. — Sale of zamin- 

dai^s rights — Right of purchaser to rent. — li, when 
a judgment-debtor’s rights and interests in .property 
are sold, the property islau'fully in thejpossession of 
tenants, the proper course-is not'to dispute theirdaw- '< 
fnl possession and occupation, but to place tho 'pur- 
chaser in a condition to receive from -them 'the jfehts 
in the place of the judgment-debtor. Uncoven-- 
anted Seetice Bank v, Paxmee 2 IST. W.,466 

S2L Furchaier of' '' 

•zamindari. Bight of, to rent, — Where a party 'puV-- 
chases nnothert ^amindari rights in an estate in 
which that other had created an undcr-tenm'e'with<a 
fi.xed rent, the circumstance’that payment 'of rent-ott 
account of such tenure was suspended while the 
zamindari was in the hands of the former proprietor 
'docs not affect the rights of his successor 'Or the 
fixity of the rent. Gtoadhtte'Daii; v. Bam JHAar 
GcndebEb . ... 10 W. B., ’2I2. , 

222. - — ’ Suit for -rent 

— Bengal Tenancy Act (VIII of 1885J, ss. 72" 
and 73 — Buie 3, Ch, I of the Buies made by 'the 
Local O-overtiment under cl. (2) ofs, 189 of the 
Bengal Tenancy Act — 'Liability for rent b'u 
change of landlord — Notice of transfer — Transfer 
of pdtni right oter a specific area, whether valid < 

— Beg. 'Flu of 1819, ss. 3 and 6 — Transfer 
of Property Act (IV of 1982), s 6. — Patni right 
over a specific area lying within a patni talukh is ' 
transferable. Sub-s. (1) of s. 72of the Bengal Tenaudy 
Act docs not require that tho notice therein con- 
templated should be given in any particular 
manner. Mabhub Bam v. DovAii Chand Ghose 

ri, L. B.,25 Calc-, 445- 

2 o. w. isr., loa 

223. — — Position of ten- 

ant-at-inll paying rent and the purchaser. — AYhere 
a party occupies land within a zamindari with tho 
zamindav's permission as a tenant-at-will, on the 
terms of paying rent, a purchaser of the zamindari 
has a right to treat him as his tenant unless the 
zamindar has transferred his right, g.y., by grant- 
ing a patni for the land to a third party. In a suit 
by such purchaser against such tenant, in which the 
third party intervened, the issue whether the zamin- 
dar transferred his rights to the plaintiff or had 
previously transferred them to the iutervenor wna'- ■ 
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l&KDLOUD AND TENANT— 

15 ALTERATION OP CONDITIONS OF 
TENANCY— con^imifrf. 

HttUenStpary, I L J! , 3 Ca/o , fiS5, distinjroubciL 
OCKOA DanB S uiepab t Atiutodi’t Shah Dibwas 
. [I L. R.. 8 Calc., ©eO 

S C QOTI'IDA Cur^DBA SlKDAR t, An’JroDUT 

■Snt. Biswab . 11 0. Ii. ZL, 281 

208 Otfupaney 

ho^ttUoi lanH-~Ttnaiiey, JftUrmmtiton of — Tlio 
mere record o* the nsmo of ft tenant, wLo it foanl 


■uch irttlcmcnt A nas rrconled lu tenant of the land 
at a stated rent, — lltld that the Court was not bo tnd 
to presume that the origin of J't title «a< a grant to 
oontmue in permanent posacsiion. Proiunno Coo- 
martt Sihea v IMton Btpary, I L It , 3 Cale , 
60S, and A.ddT^to CAaron JDrjr v Peter Pat, 13 
B L B ,17,to lowed Aatrx Sahoo « PBAircao'ei 
P«rnA 1. Ii. R , 10 Calc , 603 


209, Suit to compel tenants to 

clear lands of buildings and trees— Csrren-^ 
Ca«M of actios —Certain landlords' snits 
to cosspel their tcisee’i tenants to clear certain luds of 


211 Ejectment suit— Tesaaf , 


tv house, 1 a I been altered by ^o dcfcndn^ and 


, 1 yj j ais iL iiia}|HMio Hie Uigli tourt the 
decree wis iai,ed jy directing that the plaintiff 
should recover poiscsBioii the land and house, there 


LANDLORD AND TENANT-cosNsuerf. 
16 ALTERATION 01 CONDITIONS OP 
TENANCY— confinveif 


JJgton, L, It , i ll L, at p 170) nn IconicqncntW 
tho defendants had no equity against the plaintiff 
OXKABlrA t SUUAJl PAWDCRA*rj ''PBAJI PaITDT?- 
BAKO V Umeasata . I. L R , 16 Bom , 71 
212 . 

Jte JUUe ■ 

—Injurv 

appUeaOfttg uj le i 

of dteelling heute o 


[L L. R., 16 Mad., 407 

213 — Law of landlord andtenant 

as to building by tho tenant on the land— 
AeiMteefirt of Itttor— Equitable ttfopptl 
orttetUna e}tetmtfit~Onus of proof —X lessor 
Is not restrained by any rule of equity from hnnemg 
a suit to evict a tenant the term of whose lease hu 
expired, merely by reason of that tenant's having 


ewtracted that the right of tenancy should bo 
changed into a right of permanent occnpancy 
Acquicuceoce by the lessor in this cate was a lecil 
inference to be drawn fr m i ich facts as were found, 
Th» onus of establishing snlfieicnt cause for an 
^uilahlo estoppel had uot been discharged bv the 
tenant inlhis instance Itamiden v Daion, L B 
» 103 of the Transfer of 
Property Act, 1832 referred to Bbki Ram « 
KoNPAif Lal 

tLL.R,21All,403 LR, 25 I A,, 68 
sew N, 602 

Erection of buildings by 

— - r lanilord— 


tenant on land— .feyms* « 
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LAITDIiOED AISID TEIKAlTT-con^inKfi. 

17. TP.ANSFER BY TET^ATsT -continued. 

234 if.-rr. P. Jtent 

.J-ci (^II of ISSIJ, t. 9 — I^X'proprietary tenant, 
potcer to sul-lei — Jtight of occupancy.^An ox- 
proprictary tenant c.an snb-lct the t'IioIc or any 
part of Ilia occupancy holdinp, and snch a snb-lclUnu 
is not forbidden hv s. 9 of Act XU of 18S1. Kinxxi 
Bxjr r. IfATHU Lai . . 1. L. E,, 16 AIL, 219 

236 2r.~Jr. P. Itenl 

Act (SJI of J8SIJ, s. 9 — Occupancyienant, poirer 
of, to sah’let — Perpetual lease Lp occupancy tenant. 
— The effect of a pcrprtwal lease made by an occu- 
pancy tenant of his occupancy holding to a person 
not a co-shnrer in the right of occupancy considered. 
IilAiresii SiKGH r. GAiT.sn Drrni: 

[L L. R, 16 AIL, 231 

236. A'.- ir. P. Pen' 

Act (XII oj iSSlj, s. SI — Lease of occupancy hold' 
ing — Ilelinquishment of holding pending term tf 
tease . — ITTicrean cccnparicy tenant grants .a lease of 
land forming part of his occajiancy holding for a term 
of years, he cannot during the subsistence of such term 
relinquish his holding to the wimindnr so ns to put au 
cud to his lessee’s rights nuder ( ho lease. A'h iali It am 
y, Xalhu Lai, I. Ij. Ji.,lr>AU,,9l9; Uoolassee Jtam 
V. Portuliipi Lai, 3 X IP., 93 ; Jteeritnonee v. ff«n- 
ganarain Hog, 10 it,, ,3Si ; and Xrhalnnnitta v. 
Jjhunnn Lai Chou-dry, 13 IP. It., SSI, referred to 

V. 'I'a/tissul Husain Khan, 1, L. Ii„ 19 .III,, 
SOS, distinguished, Badki Piiasat) r. Sfiroouav 
p. I,, n.. 10 All., 364 

237. — — — ■ Pengal Tenancy 

Act (PHI of 1SS3J, s.S.')— Landlord and femat— 
Suhdeate of a raiyati holding hy a registered in* 
strnment for a period of more than nine i ears r'-etAer 
valid. — A snh-lcasc of a holding by a niiyal svithout 
the consent of the landlord, fiionglicr(.ut<d iiy a regis- 
tered instnirnejit, is nltogelhrr svdd nndvr e. So of 
the Bengal Tenancy Act. PntKAyT Ifeii’iifi, r. Sa- 
lionA KA:rT Mo^-l)VL . . I. 1 j. R, 20 Calc., 40 

238. Trnnnfor of tenancy — 

yearly tenancy — C’onjetif of tcndi’ert?.— A yearly 
tf nancy cannot bo transferred witiinnt tlie U's»or'.s 
fn'neiit.arid t)ie fnet that tb'T(5.«(eJnd had i njoynient 
nnd<T till' jot* ah for a vi ry le/ig » rii s of yiars do- * 
i.ot nlt'r the rinr.artir of th“ Intorxt originally 
creat'd by the jssttah. LatlgrR S.M’.0(> r.IlitroKiV 


Do=s . , . . , 8 W. R, 037 

230. — ('entrufflanl. 


P fd — Pt.nr^mer/n'u, iea ;Kt, — 'l\.e pnrelns. r of .a 
miyslit'nnri ‘n le and rnurdeatr with the raini*:- ’ 
dar a*.'i e' rsln lu. re-.s nt to tin’ tra*'»f.r of tJ..- 
te!!t;r> : ni'.i ."I’jit this l-i'v' d-'ie, a goa'se*. ib's r-e.Ipt* 

of ri rd c-r. t et ^ dsoc ca st . rsrri'id tr. lluorr nt i rr 

Bt.*.!- g tlOAASt A!f . 10 V.'. Jl., f>7 
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LAITDLOED AND TENANT-centinuel. 

17. TR.hKSPEU BY TEKAKT—conliared. 
right of possission ns against th" propri'tor.s of the 
estate, and that the holder of the pottab fro’:! the 
miant urns a mere trespasser. Ojs.ak r. Atnoett 
9'W.R,4115 

24L * KurpSa tfn-tnt 

—•Tranrferihle tenures . — The jnmnni rights of a fcur- 
pha Under-tenant arc not transforalih' ivitLial tl, * 
consent of the raiyaf-laiidlo.-tl. BoyojiALi BAJAnre 
r. Koviash CnrypEit JfoJOosrPAn 

[I. L, R, 4 Cnlc., 135 

242. Tronsf trig 

tenant of mirasi rights — Jelni-rle lyaer,' of 
transfer ly landlord. — ^Th'C right of transfer of 
mirasi rights, aUl.ongh by noni* ans conintoaly rnj y id 
hy tenants in these protinces, is i!e*‘''rthil>^» in snnie 
places Sanctioned hy local luaec. Wh'rc n p-rffi-i 
has made such a transfer svitb.out nutliority, it st.n-iU! 
iics’erthelesj be enquired into wlnthfr 0 .' not l!u' 
Inndionl has sanctioneel snch tmnsfif by acc-'iting 
the nssignec ns tenant aiidriccipt of rent. Ko >rnv,» 

r. Dooe.OA I’L'RSiiAn , , , 2N. W.,13D 

243. Suit f errant of 

transjera’df tenure — Potiesiian of toller -The 
p/'r-oa into whoi- hitids a (ra'isfi.-iMc t-mirc co.fiea 
is lourid to piy rin! to till landlonl, nnlusk' [ t o’Jf of 
jiois.ssioi nnd enjoym'.nl by tli.' ftnl*. oftiic land- 
lord, Mi'l the landlor.l's rigid to ehlm rnit fn.'n his 
tenant do’s not ibprtid nj-ontlie fad of jsH'.oi.n by 
the tennjit GoiiiyD Citc.s'Dr.u Circttnr’i c. Kntito 
KastoDctt .... 14 TV. It., 273 

24^1. itiij, fr 

rent— Parly in ycrirr/if n. - .V landlord scebing ti< 
rieoa’rr nut is not bound to pris."' cb against any 
p rson srbo may Ijaae any latmt I in. f rii! right to 
the tenure in resjvet of niaeh the r. ntbas falbud tr, 
bnt against that p.fvin ouly n)o may 1 r f. ui d i'l 
isi'a'-esiou tli'-riof nuth a legal right. Itfevs; Ciinr. 
n!.u C'ltrttKriinmi’ r. C,ov):'io;.rr . 2 Jlay, 304 

245. — ^ — HalitHs / e 

rent — Jleyitt'rrd fe.i Winn arr.ars i f r,'!t l-'~ 

eo'iie due. a t andndsr i« m tie rt.d to h-eil 1 < if u { ! '« 
Iss'.l. for the pi'ty liabb'. > !>•' i t wl.’s bis ffl-,'* 
riif.dothir p,.'’''Ui as his le-ai.ts .'ilh.'r tit rieri|t .of 
r, «t or in o’lif f is»is Asf.vtt Jfojer e. 

Jt'smsi.f.o N'auvo' luss . . 15 W, R, ttiJ l 

240, .‘•stV/.r ,.,„j 

a - ties, I yre * i.n .- rmf' ’s p, f... 

.An r,et;"'i f, - r-ut d-.s j !b' '*- « j*:'* : »iit 

or ab.-an tf, be in Jaes .i*,'! CT '■'K -b is 

nri*;,!! in teVs of t!.- tf-b.i'i" !' tb- r '•* - id 
a '{ftT. r, ' ’ 5 - r s. . .n-h - . tl.f*.’ 1' a . t t “ t 
*a|>r.»s I.- j 1)1.1, b'-siA-s ((;i;-;ru , 

It! rUi! Mnttr 1» '-arf . itt TV, IL, bbW 

247. ■ K f f 

rsas V u *’e * t If I’l— .V -■ li,’.. 'i 

» fi'bf,- an f. try , f tb- t'l' sf«" : t - t' ■ 
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DIGEST OP CASES 


l.Ain)I.OnD AND TIlNANT-Hro»i/.iiu#rf 
16 TRANSFER BY LANDLORD-con^nn^i 
tnatcml Ooosoo Pbostowo Burznjxs r Sst* 
OOPAI, Pal CnowiirBT . . 20 "W, B , 69 

Furfiatfr at 

tale for ar^an ofretenue—Alhraiion tn pavnent 
0/ ffnf Tho purchasPrt of a Mramiir*! neht by 
recorded in Ibe Collfc* 
18S0 do not acquire any 
rtgbt to alter the position of tenants as regards the 

niTTiV^’^ 0* » settlement 

D«LAt\T e Kopilooddeex . 25 W. II , 36 

^ folAfei /or resf— 

which had been prCTjoasly let in liara on a Inmn 

i’ “®* portion of the 

chw!^ aceminc on the talnVh par 

th^ \ K® r".‘ '?* dismissed on the Rronnd t^l 
of ? did not specify the rroportion 


LANDLORD AND TENANT-eeaf.nwif 
18 TRANSPEir BY LANDLORD— eonefu** 
the Rerenne Court’s order ITeld by the FulIBeoch 
that the plaintiff ims entitled to recover arrears 
of nmt for the years In suit at the amo int determined 


17 TRANSFER BY TENANT 

220 Right to 8ub*lot— rsnaaf 

srirt permanenf rxglit of occapafion —A tenant who 
has a permanent right to the occupancy of land 


230 . Ximif of petfsr 

— UnitrAeate tptexfii\%g no term —A lessee cannot 


by acentraet^^wMn 

oft 


t<Sw W. tL, a 14 
— Zxmti o/povtf 


227. -4vi,.iv,oo 

rent f 
the f 

perfe . * 

havin ■ , 

Nbw-^ ■ ■ I • • I 

228 ' 

’■■o® 

rentby Beren^e Court-Snxt for arrears of rent ae 
J./i delermxna. • 

tion — Anapplication was made in the Berenne Court 
under a 95 (D of the N»W T> i a /•••»» 


233 — 8 K J leae e— 

FoetftOH ofeul tenant — Prwxtvefoontraet — EjeeU 
meni — A'ofice <o qvxtSomlay Land J7sren«« 
Code (Bombay Art T~ of 1879), e 84— A sub lease 


' A&aiii ViBuau l.L R., ' 6(34 

\ ' 
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( 4663 ) 


DIGEST OF CASES. 


( 4564 ) 


LAITDLORD AITD TENAITT— coniintied. 
ir. TEAHSPEE BY TENANT— 

tenant-at-will. Held that A was bound, under the 
terms of his contract, to pay 'the rent for 'as many 
years as the lease had to run to his lessor, or to the 
person who represented his lessor. Eushtoit n. 
Atein-soit . . . . 11 "W. K., 485 

260. lAability for 

rent accruing hefore ienanfs possession — Liahilitg 
of transferee of lease for rent. — Except under 
special circumstances, which the plaintiff must prove, 
a tenant-defendant cannot be held liable for the rent 
which has accrued due prior to his taking possession. 
Hence if A leases land to E, who transfers the 
lease to G, and C mortgages to D, who afterwards 
forecloses his mortgage and takes possession of the 
demised premises, i? cannot bo held liable for any 
rent which has accrued due prior to his taking posses- 
lion. Maonaghten v. Laxea Mewa Laee 

[3 C. I., R., 285 

281. Non-registra- 

tion of tenure — ^Recognition of transfer of tenure . — 
A patnidar is not bound to recognize any purchaser 
by private sale as his djir-patnidar until he registers 
his name in the zamindar’s scrishta, and any proceed- 
ing held against the old dar-patnidar for the recovery 
of arrears of rent without making the purchaser 
a party to it is perfectly legal. BrsaoMoVEE Dossee 
». Maoeintosh . . . .2 Hay, 14 

262, Transfer of 

permanent hereditahle tenure — Forfeiture — Sar- 
haralcari tenure. — A zamindar is not bound to recog- 
nize tho transfer of a permanent hcrcditablo tenurp 
effected without his consent, and cannot bo compelled 
to register such transfer in his scrishta j but the fact 
of such improper transfer does not deprive the old 
sarbarakar of his rights, or entitle the zamindar 
to get khas possession. Kasheenath Punee r. 
Lukhmokee Peubhad Patnaik . 19 W. E., 99 

263. - Transfer defeat- 

ing rigid of fc-enfrv.— Even where a lessee’s interest 
is transferable, tho landlord is not obliged to recog- 
nize a transfer, if tho effect of so doing would be to 
defeat his own right of re-entry. Nund KiBiroiiE 
SinOu r. IsMED Eooer . . 20 "W, B., 189 

' 264. LialUifg for 

rent — Registration of tenant — Transfer without 
landlord’s hnoreledije. — lYliere a landlord registers n 
new tenant with his express or implied consent in tho 
place of the old tenant, the new tenant becomes for 
the future ns much personally liable for tho rent ns 
the old tcnnnt was; and this personal liability 
contlnnes. notwithstanding a fresh transfer or devo- 
lution of tho tenure, unless proper steps are t.aken to 
apprise tho landlord of the change and to have it 
registered in his scrishta. Dwauka Nath Hrrrrn 
r. Nonoxoo WtiKjoni Dassi . 7 C. I,. B., 233 

205. <A c I- n OiP I ed g- 

tnentoflenaneg — Tteeistratinn of transfer — Deposit 
of rent, — ^The more dc]iosil of rent in tho Collector’s 
ofTicc by the purchaser of an undotennre in his own 
name and that of tho registered tenant is not BUfll- 
cient notice to the zamindar of sncIi pnrehaso ; nor is 


liAlIDLOBD AHD TENANT — continued, 
17. TEANSFEE BY TENANT— continued, 
the mere acceptance by tho zamindar of rent so paid 
an acknowledgment on his part of the purchaser as 
his under-tenant, bnt it is otherwise when there is 
acceptance with notice, notwithstanding that tho 
transfer has not been registered. Meittuxjata 
SIEOAE V. QopAE ClTAIfDRA SiROAR 

[2 B. Ii. B., A, C., 131 

S. C. MrRTXTKJOT Sircar v. Goeae CnnKurn 

Sn*OAR 10 W. B, 466 

266. Transfer ho re- 

gistered tenant — Stale in exernfion of decree — Re- 
ceipt of rent — Artcnoml edgment of tenaneg — Bengal 
Act VTTT of 1865, s. 16. — The plaintiffs avorc share- 
holders with ono E in a tenure, of avhich B was the 
registered tenant, hnt of whleh he had assigned part 
to the plaintiffs without tho consent of the zamindar. 
In cxocntion of a decree against B for arrears of 
rent, tho plaintiffs’ portion was sold and purcliased 
by the defendant. In a suit hv the plaintiffs to set 
aside tho sale and recover tlieir property, — TTeld 
they were pccnniarilv liable for tlie rent wltli R, 
unless tho zamindar had made a separate agreement 
with them • that the whole tonnrn was rightly seized 
and sold in cxeentlon of the decree ; and that tho 
taking of the rent from them hv the zamindar was 
no such recognition ns to hind him or create a valid 
incnmbr.anco under s. 16, Bengal Act VIIT of 1865. 
SbOTATII CirnCRERmTTTT r. RrhIAKTO EASTTKAn 

[8 B. L. E., 240 note : 10 'W, K. 467 

267 , ^ — Without consent 

of samindar — Right of samindar to sell teiiwre for 
arrears of rent — Reeognitien of transferee. — A 
tenant cannot, by merolv alienating his tenure, 
deprivo the zamindar of the right wliieh he would 
othcTwiBo have to sell it in exeenfion of a deeree for 
arrc.ars of rent. A zamindar can sell the tenure in 
the hands of tho transferee, not being one of the 
indgracnt-dchtors. if he do'’s so with renfonahle 
promptness : provided ho has not done anything to 
reeognizo the transfer. Wliere a zamindar makes a 
transferee a party to n snit for rent and neeepte a 
decree against him jointly with other persons, lie 
must he held to have recognized the transferee ns a 
tenant, although the latter’s name may not have been 
onterednssneh in the zamindar’s honk. EaatlftBITonn 
Aoiiarjer CiroTOnnr r. EnrsiiKO ^fovrp DrniA 

C23 W, B, 100 

268. 1 Linlilitg for 

rent — Non-registration of tenure. — A. the lessee of 
a transferahle tenure, transferred his interest (o B, 
hut after tlie transfer the name of A remained 
as registered tenant. .Siihse(juently the zamindar 
brought n snit against A for arrears of rent avhieh 
nerrued due partly before and parflv after the pur- 
chase, and o'lfained a decree for (he sale of the 
tenure. Held that the deeree might he executed 
against the tenure, thon rh the latter was in W’s poa- 
session before it was passed, if not appearing (hat 
the raminilar had knondeiige o*" the (ransfer before 
thedateofthn deeree. Wooa'A Cirnnv CitsTrrwac 

V, KAU.Aaninft DAunn . , 3 C. E. B., 140 



( 45C1 ) 


MQEST OP GASPS 


( 45C2 ) 


LANDIiOBD AND TENANT— 

17 TRA^SFEB BY TE\ANT-«»<iiiii»rf 
exempted from their rrsponiibl fy to P»y the rent 
lIoiKBRoTf MziJAK 20 W Il.t 443 

StTEOOP CUCMKEK MlTTEB r DHOVATE BrgiTAS 

t23W R,103 

248 Trantftrt,/ 

rmyali jote—Unrtguitred oefupitr — Vir4on tit 
jio«emo» — la the case of transfer of a mere raijal a 
jote the person in pos'tess on is liable for the rent 
whether he is registereil or not OC’fOA Ham Sibbae 
r BiEESsm BAysEJEE 6 W B.| Act X. 32 

MiSSUBACE r LtrCHUEB 2 <AEAIK 

pYW R.S04 

249 Suxi for rent— 
i’eiseisioa — SegxitraUim of tenon// — A amt for 
rent agnioit aevcral partes is maintainsble a;;aitiAt 
inch of them as are shonn to be in poesesiion as ten 
ants whether they are regislereh of nOt Jesaott 
OON iasA KoAVUU X BAU CnCKDEB Doss 

10 W B.. Act X. 30 

250 Aon reg** 

irat\o» of iramftr — IVhcn a tenure Unot transfer 


IjANDLORD and tenant— eonf.naeJ 
17 THANSIER B\ TENANT— cor'inBei 
rendoc of a aaleablc nndor-tennre as tenant uotwith- 
staadiaf' that DO mutation of names has taken place 
It his books Meaii Jan r LVBEUNAStAtt Dbbi 
[8 B L R , 1 

255 Act S oflS59 

i &7-~D4rtiion ef rent or tenure — The lessor is not 
bonnd to rrcOgnixc tbe title of any one except 
the person with whom he deals vrhatorer that title 
may be as between tbe lessee and the tnembera of Ins 
family Upendsa IfonuN Taoobe t Thanda Basi 
[3 B L R., A 0., 349 
S C lYoOPZNDBO Bloniw Taodbb v TBANDA 
P089U 12 W R., 263 

Sadoan Chancea Bose r OrBB CbabaN Bose 

[8 B D R., e note 15 W R., 99 

260 — Zxabthtg for 

Vor/^ness tnpo/iC/sion — Tramfer of Fro 
pertgAel(lI of I8S2J // 76 — tV hero the snb 
j-ct of a mortgage is leasehold property, and thc^ 
mortgagee is put into ponesiion under circumstances 
which amount to an assignment or transfer of the 


251 — - Ao« f«yi»/ro/ios 

of fraa/Ar—lioa registration in the xammdar's 
serislita does not Inral date the sale of a tenure 
BOABTORoyr OAKOAUAEAreMonArOtTBE 

[14 W R., 211 

252. . Unregtitered 

iramferei —The unregistered transferee of a trans 
ferable tenure cannot be treated by the zamindar as a 
trespasser but as atrainst the xamindar who 1 as 
evicted him has n right to be restored to possess on 
Nobben Kibben Mooeebjee t Sbid Pbbsiiaii 
PATTOCE SW R,90 

Upheld on rcviei , 8 "W R , 161 

2S3 ■ — ■ — Unregtetered 

tranrferee — Per Eemp J — On the death of a reps* 
tered patnidar a z/imiodsr is not bound to rece^uo 
any one as bis tenant without registration m his 
lenshta nor is be prevented from putting m • seza 
wal to collect the rents until a declaration of tho 
rights of the deceased patnidar’i 1 eirs Rau Chub's 
Bandofaiista I Dbofo Motes Uobsee 

[17 W R , 122 


Toi in 


■e name lor tuc rent iaavhsx Lall bin x 
MstOBtNT Posses L L. R , 10 Calc , 443 

267 Purebattr tf 

Ufa* ffeyisfra/ion of fsnwrs/ — The pur 

• * *' "■ 'hy 


oripnal tenants for their arrcnri of rent Ueno 
Modcn Mooeebjee r Bau Coomab Mitteb 

[1 W R , 225 


It IS otherwise if they are registered peso 
i^ontr'v Mooeebjee r Ooiboe Mbnucl 

[1 W R , 361 


SCTIO CuTBN OnOSAL X Obhot Npiro DoSB 

[2W R. ActX.31 
258 — — Foitwre to ol 
tain regtetrg of name—PMrchattr PotxUon of — 
^Vherc the purchaser of a patni tslukh fails to oh 
tain regutry of his name in tho zammdjr’s books a 
third party who claims to derive his title from tho 
purchaser's vendor has no nght on tho groonl of 
such failure to treat the purchaser as h s tei ant 
rah ItABAIN Boss C Twbedix 12 "W R , 161 

258 light of pur 

ch^ter— Under Ititett — A agreed to take at a at 
puloted rent a port on of the property leased to £ 
for tho remainder of R s lease Almost immtd ately 
after B surrendered his lease to the landlord (^) 
wlo gave a fresh lease to R to whom ho afterwards 
sold all hs rights A continued inoccupation some 
time and on relinquishing was s ed for rent at the 
stipulated rates A dented liability alleging that 
be had made no agreement with B but fron the 
time of £ B purchase had held under him as a 
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DIOKST OF CASkS. 


( 450S ) 


JjANDLOKD AMD aENAJST-r. 

17. TllAXSrKU liy TKNAKT-f(.H/i.i«?rf. 

()C India it wiw romiutnil ftjr the tenant to rid hiin- 
solf of Ilia iinbilily by naaiylimciit or ut any rate by 
aaaignnicnt and notire tiienof to hia landlord, Jlrfd 
that, if three was Mich a connnon law in India tnnh* 
ling the tenant to ^ut an cud to Ida liability by trans- 
fer and notice, it did not at all events t.\tcnd to lenses 
of a lion-agricultural character j and that s. lOS, 
cl. 0)j of the Transfer of Froptrly Act, which- 
governed the ease, must be construed without reading 
it ns governed by, or iulcrjircted with reference to, 
any such priueiidc ; and that, after a transfer hy the 
lessee and notice thereof to the landlord, the liability 
of the lessee nonld not cense, merely at bis ple-asure*, 
without any net or consent on tlic part of the land- 
lord. Sabi Ijiiutsucx IlAii.e c. Taka Lai, Sikoh 
Dko .... I, L. n., 22 Calc., 404 

277, Jieiiytil Tenancy 

Ad ( I’lJl of ISSoJ, ss. IS find 60 — iVe.»i<mp/ie,)i 
— Occupancy raiyiits — Jiatynts htddiny at fixed 
rent — JiH'ideiits of inmney — Trnnifcrnlility of 
Iciiiirt' — Atitnitiiun of part of n icnvrr — Smt fir 
hhas pesscision and for dedaralion iha! alitnn- 
/Ion teas inriilid — Form of decree . — In a suit 
brought in 1803 for a declarnliou tliat a holding was 
not transferable, and that llio alienation of a jiortioii 
thereof was invalid, and also for Ishas possession of 
the land on the ground of sncli alienation, it was 
fonnel that the rate of rent jiayablo for the holding ; 
hael never been cliangeel since 1831, and that there 
was nothing to rebut the presumiition raised by s. 60 
of the Bengal Tenancy Act (VIII of 1885). Held 
(1) that the alienation did not work a forfeiture, and 
the plaintiffs were not entitled to khns possession, 
hut they 'verc entitled to the declaration that the 
alienation was not binding upon them ; (2) that the 
presumption created by s. GO does not operate to 
convert an occuiiancy raiyat into a raiyat bolding at 
fixed rates, nor does it render tlie tenancy subject to 
the incidents of a bolding at fixed rates ns ]trescribcd 
by 8. 18 of the Act. ISaksi Das alias Kaghk 
Natu Das p. Jagdik Nakain Cnoii'Dimv 

LI. L. E., 24 Calc., 152 

Dissented from in Daihiki Golatj Koek v, Dawa 
Ktjkmi . . , I. li. B., 25 Calc., 744 

278, — Miilyeni lease — 

Alienation by tnulgenidar — Alienation contrary to 
the terms of the leaser Absence of any clause as to 
rei-entry — Snit by mulyar for possession , — In the 
absence of any clause for re-entry in the event of 
alienation by the mulgcnidnr (penuancut tenant) 
contrary to the terms of the lease, the mnigar (land- 
lord) cannot treat the alienation as void and recover 
possession from the alienee. NAEAfTAK Dasaepa c. 
Ali Saiba . . I. L. E., 18 Bom., 603 

279, N.-W.P.Eent 

Act (XII of 1881 J, s. 9 — hlorigaye by occupancy- 
tenant — Surrender of holding bg heirs of mortgagor 
— Suit on mortgage — Sale and purchase bg mort- 
gagee — Subsequent suit bg zamiudar for recovery of 
occupancy-holdiiiy, — A, an occupancy-tenant to 
whom the second and tliii-d paragraphs of s. 9 of Act 
XII of 1881 applied, gave a simple mortgage of his 


LAKDIjOEI) AND TENANT — ccnlinued. 

17, THANSl-KR BY TENANT— contumed. 

< ccnpancy-holding to one .S'. During the continuance 
of the m rtgage, A died and his sons surrendered 
the oecnpaiicy-holding to the zamiudar. O' then 
lironglit a suit for sale on his mortgage, obtained 
a decree, had the mortgaged property sold, and pnr- 
rlmsed it hiin-self. On suit by the zamimbr, n-Lo 
had not been made ti party to any of the previous 
proceedings, against S for recovery of the holding, it 
Ans held that S took nothing by his purchase under 
the decree obUiined ns above described, and that the 
zamimlar was entitled to recover. Sckeu r, Tapaz- 
znj, lIi SAi.v Ki£A.v, . I. Ij. H., 16 All., 398 

280. Alienation 

contrary to terms of lease — Absence of any clause 
as to re-entry — Suit for ejectment — Forfeiture . — 
A clause in a lease whereby the lessee covenanted not 
to alienate, nnnecompaiiicd hy any clansc for re-entry 
upon breach of the covenant, held to he a covenant ■ 
merely and not a condition, and a suit for ejectment 
brought i>y the lessor was dismissed. Xarayan 
Dasappa v. Ali Saiba, I, L. li., 18 Horn., 6U3, 
followed. JIadae Sakee r. Sansabawa Gajean- 
SHAU . . . . L Ii. B„ 21 Bom., 185 

281. — ; Transfer by 

lenaiit mithoul consent of landlord — Original 
tenant remaininy in possession as sub-tenant of the 
transferee — Abandonment of tenure — Liability to 
ejectment. — IVhcrc the defendants had purchased the 
rights of the original tenants of certa'm jotc lands, 
witliont obtaining the consent of the landlord to the 
transfer of the tenures, and the original tenants had 
remained in possession ns sub-tenants of the trans- 
ferees, — Held that tho principle laid down in Kalil 
Sardar v, Chunder Hath Kay Chotedhry, I. L, It., 
SO Calc., 590, was not applic.iblc, aud.tbat the land- 
lord was entitled to a decree for ejectment against 
tiie transferees. KAlBiKATn Chakeatahti r. Upek- 
BBA CuuKBEE CnowDUBP I. L, E„ 24 Calc., 212 

282. ^ — Transfer by 

tenant of land on which he has by permission of 
zamindar built a house for his own occupation — 
Mights of zainindars in land forming part of the 
abadi — Customarg law of the North- JVestern Pro- 
rinces, — According to tho general ensfom prevalent 
in the North-Western Provinces, a person, agricul- 
turist or agricultural tenant, who is allowed by a 
zamindar to build a house for hia occupation in the 
abadi, obtains, if there is no special contract to 
the contrary, a mere right to use that house for 
himself and his family so long as he maintains the 
house, that is, prevents it falling down, and so long as 
he does not abandon the house by leaving the village. 

As such occupier of a house in the abadi occupying 
under the zamindar, he has, unless he has obtained 
by special grant from the zamindar an interest 
which he can sell, no interest which he can sell 
by private sale or nhich can be sold in e.\ecution of a 
decree against him, except his inta-est in the timber, 
roofing, and wood-work of the house. Narain Prasad 
V. Dammar, WeeJclg Notes, All,, 1888, p. 125, and 
Ckajju Singh v. Kanhia, TPedcly Notes, All., 1881, 
p, 114, referred to. GiuBHAnrjr AIahaeaj v. Cbote 
Lab . . . . 1.11. R., 20 All., 248 
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LAUDLORD AND TENANT— eon/i««i 
17 TB.V^SFEB B\ I^S’SH-^oniinued 
See NOBtH Cdtodeb Sev CnoWDirnr t Koiir» 
CnrinjBtt CntrcsBEariTT . . 22 W. R , 46 

260. I>o*it%on tf 

farehaier—Aei .T of 1S5^, * SJ — A dicrcc 
a \endor obtamptl before a Collector canecUmj' a 
poltal» of a jobe lia* boon will not bindittp 

on tlie purchaser of the jotc, jf the purctaso was 
made before the transfer of the tenure to him fooh 


270 ■■ Sg>i for rent 

~Jj\abxl\l^ of tenure for rent— iieni due hg for- 
mer tetuinL — A decree for rent obtained by a land 


inch tenure under bii decree He cMuiot make a 
tenant personally liable for rent which aceroed doc 


another Ka*]i Dzicabt CcNDorAsara r Pbabt 
Mount UoouttsBB I. Ii. R,. 4 CalA, 646 
[3C.L,B., U6 
271. - ■■11 . — , ^niancroient of 

rent, Sutt for—Tramferalle tenure— Untohon of 
namee—Tenont vho ha* trantferred ht* holdtug, 
Atnlility oJ,fer rent —The main objcctof a amt for 
enhancement is to hare the contract betwreu the 
landlord and tenant m regards the rate of rent re 
adjusted In a suit for cnliancctncnt it was found 
that the defendant had jriortoinstUatton, sold bis 
holding which by custom was transferable without 
the consint of the landlord, to a third party There 
had been no^nutation of names, or payment of a 


Koakv AmuED Au Ell. B , 14 Calc, 706 

272 ' ■ ■ - Mortgage of 

oeeugancy holding—' Act tncansitteni icitA the pur- 
pose for lohich the land was let”—Suitto ejeotmorl 
gagee ts postessxon — N Jf' F Rent Act f XII of 
JSblJ, ts 9 and 93 — A mortgage of bis bidding by 
an occupancy tenant under which the mortgagee 


LANDLORD AND TENANT— eeB/.fiusi 
17 TRANSFEll B\ TENANT -eonUnued 
tho making of a tanker the altering the character 
of tho land, as, for instance, taming it from agricnl- 
toral land to kuildiog land Bat a mortgage with 
possession, whether the possession is given at (he 
timo of the granting of the mortgage, or is obtained 
later by virtue of the mortgage, is a transfer within 
the prohibition of s 0 of the N AV P Bent Act 
klaoDO Lax r Sneo Fsasas Ifisu 

tLL R,, 12 AIL, 419 

273 Transfer qf por- 

tion of meAerurs tenure— Fengal Z'sirrncy Act 
(VIIJ oflSSSJ, ss 17, 18, and 88— Rights of pur- 
chaser or transferee of tenure — iJiySs of suit — 
There ii nothing in s 88 of tho Bengal Tenancy Aci 
to preicnt a person who Las parchaacd a share in a 
moknmn holding from brmging a suit for a declara* 
ttoii of his right to that share and for possession of 
the same after setting aside a sale held id execution 
of a decree for rent to which he was not made a 
party Sa 17 and 18 of the Bengal Tenancy Act 
rccogniso the tnuiifer of a share of a holdmg and 
enable the transferee to he regarded as one of the 
tenants in respect of the bolding klonsss Cnrmss 
Onosk r Sabopa Psasas StKCO 

[L L n., 21 Calo , 433 

274 • Transfer of 

Fropertg Act firof 1S8SJ. e 108, el rjJ-Trans- 
fer tg lessee — Zrssor’s right to sue ioM leteee and 
hie tranfferee.—Tlio provision ui t 180 of the T»ni 
fer of Property Act that a lessee may transfer, 
abselntely orhy way of mortgage or sublease, the 


276 ' IVansfer of 

Frogrrlg Act (IV of 1883,1, r lOS—Transferaii- 
lilg of ogmcuUural and non agricultural holding 
— Laio hefare the passing of the Transfer of Fro- 
pertg Act —Before the Transfer of Property Act was 
passed, there was no diitinction drawn between agri* 


276 — — . — • — " Transfer of 

Propertg Act (If ofl8S2),t 10S,cl (jJ-Liabi- 
litg of a lessee for rent after transfer— Leases of 
nos agricultural character —To suits brought by a 
Undk^ against h's lessee for rent based upon 
kabuliats the leases being of a noa<agncnltaral 
character, an assignee of the lessee was made a partv 
defendant on bis own application It was contended 
on behalf of the lessee that under the common Uvi 
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liAIfDLOBD A3SrD TEWANT-oon/uiMcrf, 
IS. ACClU-rriON to TENtJl{E-co«^t«i<crf. 

iot«?nr with ii right of occiiimncy Ims a right (o 
laiuls wliioh iiccroto (o his Joto, aiul Iho y.amimlnr 
raiinot lake thum luvay and sfitlo them with other 
inirtics. ATTiMooi.LA.n r. SaukuoowiMi 

fl6 W. B., 149 

2 g 5 _ joto tonuro — Bcny. Jtey. 

XJ of 182S, vf. 4, of. (1) — Oecopane^ ripAf — 
Itaii/nf.—A raiyat wlio has a right of occxjpaiicy is 
onUtlriltothcJii'iirlil of n. 4, cl, (i), of Ilcgiilatioii "xi 
of 1S25. Oobifid Jloriee ffebirt v, JJinolundtioo 
Sfiahfit 15 IF. Jt., S7 1 Aftivioollnh y, SahehooUab, 
15 ir. Jl., 149 ; miA'lJfiar/tihaf Prasad Siurj y. hurt) 
Bljai Hinffh, S B. L. if., >3 15 IF. B., 05, foltowcil, 
Finlay, jSfuir Co. v. Gopce Kristo Gossamrr, 
31 W. Jt., 404, not followed. GotmnAni K,\mauTO 
r. Bn<Jr,A Kaiurjiro . 1, 1», I?., 21 Cnlc„ 233 

290. B,cnt of acorotod land— 

Benp. Jlep. XI of 1535, s. 4, rl, 1 — Linbilltp (o in- 
creased renf. — When the area of land held hy a 
tenant under a pcrmaiiont teiinre has hern increased 
hy accretion, the tenant heconus subject lb pay an 
inoi'Cjisod rent on account of the laud gained b.y 
accretion, on the conditions laid elown in Itcgnlation X'l 
of 1825, s. 4, el. 1. BAirKinimi: idANJii! e. Par- 
Buni' Dasser . . . I. Ij, R., 6 Calc., 823 

S. C. Snonossorc Dossec v. PABiiCTTr Dossee 

[6C.I,.R.,302 

BnojEinmA CootUE Ilnoo.\rioK r, Woopekdra i 
NAUAnf StNon . . I. li. R,, 8 Calc., 706 

See JlAKnAyATii Mactae e. Bikode Ram Sf.in 
[1 B, L. R., P. B., 26 : 10 W. R., P, B., 33 

JlTTBROSOONnEKEE DOSSEE V. QOPI SoOKDEREF. 

Dossee , . . . 10 C. L. R,, 650 

297, Lands formed hy the 

drying-up of a heel or marsh — Trespasser — 
Fncroacliment. — Altliongh where a tenant encroaches 
upon any land of his landlord outside of his tenure, it 
is open to the landlord to treat him as tenant and not 
ns a trespasser and the tou.ant has no right to compel 
the landlord to treat him as a tenant, yet it docs not 
follow that heenuso the landlord has this option ho Ciin 
treat the tenant as trespasser at any time after having- 
exercised his option in treating him as a tenant 
for some time. TJie principal defendants hold a 
holding under the plaintiffs and their co-sharers ; 
subsequent to the creation of the original holding 
defendants took possession of certain lands hy gradual 
encroachment ; plaintiffs brought a suit for recovery 
of their share of the encroached lands or for assessment 
of rent and made their co-sharers parties. JEJeld 
that the plaintiff not having treated the defendants 
as trespassers from the beginning the defend, ants must 
be treated as tenants of those lands apart from their 
tenancy in respect of their holding. Khondakar 
Arpue Hamid v. Mohini Kakt Saha 

[4 C.W. N.,508 

298. Accretion to parent estate. 

Assessment of rent in respect of—Bep. XI 
of 1845, s. 2, cl. (IJ—Act XI of 1855, s. 1— 
Bep. ril of 1822— Act IX of 1847— Act XXXI 


landlord and tenant— conltnued. 

18, ACCRETION TO TBNURE-cDfl/i«Kc* 

of mS—Benpal^ Tenanpy Act (VIIJ of 1885J, 
s. 52.~-h\ a suit brought by the talniclidar of 
a certain inonzah against the dar-talukhdar for a 
declar.ation that he was entitled to get rent at a certain 
Kite nnimnlly, also for arrears of rent at that rate, 
and in tlic alternative for compensation for use and 
occupation of tire disputed land which was an accretion 
to the said mouzah, and in respect of which a settle- 
ment Was made with him by Government treating 
it ns a separate estate, the defence (inter alid) was 
that the suit was not maintainable unless a rental 
Was assessed in the first instance, and that no arrears 
of rent conld he claimed, ns there was no relationship 
of landlord and tenant between the parties. Acid the 
landlord conld not treat it as a separate tenure alto- 
gether ; that the increment was to be regarded ns 
part of tlic parent estate, and treating it as part and 
parcel of the parent estate he was entitled to get as- 
sessment of rent on the disputed land; bnt lie was not 
entitled in the suit to back rent or compensation for 
use and occupation. Absanreeaii Barader r. 
Monim JIoiiar Das . L L, R,, 28 Calc,, 739 

299. Lessee under Gtovera- 

mont — Itigbt of lessee to accretions to his tenure . — 
The lessee of a moiiziih ordinarily being in the posi- 
tion of zamindars, a lessee holding lands from Govern- 
ment, in the absence of any stipulation in his lease to 
the contrary, is entitled to the benefit of all accretions 
formed upon such lands during the term of his hold- 
ing and may suo the occupants for a fair and equit- 
able rent. 'Metoba Kant Shaha v. Meajan Me.x- 
DEx , . • , .6 C, L. R., 292 

300. Land in excess of tenure 

— Accretions to parent tenure — Bate of rent — Benp. ' 
Bcp. XI of 1825, s, 4, cl. 1. — In a suit for arrears of . 
rent, it .appeared that the defendant Lad, in 1260 
(1853), executed a kabnliat, in which the boundaries 
of the land were given and the rate of rent fixed, 
and which provided that the land might bo measured 
after 1261 (1854). In 1281 (1874), a measurement was 
made, and it was found that some land had accreted ; 
and the plaintiff now sued for rent for the accreted 
land, at rates varying with its nature and quality. 
Held that the accreted land should be govcrnQd hy 
the terms and conditions applicable to the parent 
tenure, and that the same rent was payable for it 
as for the land included in the kabnliat. The meaning 
of Regulation XI of 1825, s. 4, cl. 1, is, that the 
incidents of the original tenure attach to the incre- 
ment. Goeam Aei V. Kaei Krishna Thareb - 

[I. L. R., 7 Calc., 479 : 8 C. L. R., 517 

301. — Submergence of 

occupanep-tenant’s land — Biluvion — Liability for 
rent — Besunipfiou by landholder — ■ Custom — Act 
XII of 1881 (A.- W. B. Bent AcfJ, ss. 18, 31, 34 . 
(b ), 95 (n ). — A landholder,— alleging that by local 
custom when land was submerged, _ and the tenant 
ceased to pay rent for the same, his right to it abated, 
and when the land re-appeared the landholder was en- 
titled to possession thereof j that certain land belong- 
ing to him had been submerged and the occupancy- - 
tenant thereof had ceased to pay rent for it ; and that 
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LANDLORD AND TENANT— co»/iR»«r 
17 TUA^5lFEU m 

283 Faynienl tnto 


>u UiLu Ul luL kUUlLU ilUlU Hmi.u lUU JUtl^tUCUl* 

dtUo? t&d ptwwed it ViTiwc *. tmi»im l»w 


18 ACCRETIOIT TO TENURJ 

284 .. Bight to tnocemeot to 

tenure.— Tb« gives an increment to a tcoaot 

or under tenant m poaseuion, mtliout rcfcrcnco to 
tlie nature of his title KiBitK Do'l CSFABr r ■ 
SOOBTL Bepabx . 1 W R , 113 

285 fenant 


Confra Vlnisr, M«b i Co r Ooceb KbIsto 
OossAuzs . 24W.Il., 404 


Ei5nB’» Dhub Audbicabeb c CaUpbeh 

[W. E , E B , 23 • 1 Ind Jur , O 6 , 79 

287 Terms of bolding accreted 

lands— Se^ XI of ISQS^Atititment of 


288 — Senff Stg XI 

of 1825 t 4 cl 1 —Belli that mider a 4 el 1, 
RegnUtion \I of 1825 tenants have a right to the 
land accreted to their holding and if the tenant has 
acquired a right of cceupaiicy in his original holding, 
he woul I cn]oy a simiUi right m the allnvial land. 


( 4570 ) 

landlord and TENANT— eos/iaaetf 
18. ACCRETION TO TENURE— coniiasecf 
although he may cot establish that ho has held such 
allutial land for tnrlre jeara Oonir Rai r Rau> 
GOBi’fD Stves . 2 Agra, Ft. II, 208 

289 ■ ■ Laitd accre/ed 

to muaji tenwre—Denj Reg XI of 1S35, t 4, 
el 1 — llTiere alluvial land has been formed m front 
of and cootiguoui to an old muafl which had been 
resumed and settled with tho maafidars,— Beid that, 
in the ahsence of any custom to the contrary, the 


[3 Agra, 152 

290. — IVhcre lands 


SnAttA . 16 W. E , 87 

291 - ■ ■ Beng Reg XI 

of 1S25 e 4 e! 1 —Cl 1, s 4 Regulation XI of 
1835, refers only to undertenants intennediate be* 
Iweeu the lamindar and the niyat and to kboed 
kastit or other raijats who possess some permanent 
interest in their lands, and not to tenants from year 
to year Zcdbssooi>bS'< Paizas v Caupbiu 

C 4 W.E .,57 

262 Beng Beg, 

A7y/825.W,e^ f.-Cl I s ^4 Regulation Xlof 


Cbokiiek DuTz e lAKoir OW E,ActX,48 

293 Aocretion to zimma ten- 

ure— Ceay Reg ^I<f7S2S~~Cl 18 4 Regula* 
tion XI of 1825, and i 22, Act X of 1856, will not 
allow a suit for the assessment of lands accreted to a 
rimnia tenure , and holders like the rimmadar, in 
a case oS thu nature, aro not liable under s 18, 
Act X of 1859 for additional rent for chur land. 


294 Accretion to holding of 

mlraui jotedar — of oee%gao'g^K mlrail 
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IMKDLOia) AND TENANT— 
AC(’tn;rtoN- to 

IfV ni''nn'« r.f ftinl .trufknsl'-itir, itii- 

rdUuMl.lr intn cuUtuilili' Kiitl,- intilUlftl to liottl 
tit 1 \r, j)ti‘ snlly !(■,« rntm. I'limvviinv ICitt;.’ r. 
Unvr. J-tr.A . , . 2 W. It.. Act X. 40 

)P. ]!!OHT TO CHOPS. 

'Ul. - — — Rij»,hl to crop? on dontl) of 
occ-upancy mij-ot /fi 

>'/, oc .'ifii' I'ltiir. /fir. A /muiioKr r'lCiio', Ky rl-»iii) 

In tin- rr'l'» <’'i tlu- it- tin.! nt tli.’ rTivAl's ilintli. min 
tint thr io 

i uoiir, R»i it friofs rv put of til'- jirt-pirly lo 

to till’ nttrl jM-i.' ^ I I till rrpri'otit* 

oti\i<. Jloutoi.A i'rii'-tl.vn r. DOOl’IlVl; l'i'Ii*(li.\t> 

[3 Afrrii. 183 

012. — Hljtlit to crop,'' tvlion 

fitorCtl •— //to --Jf tr Iflii.rf. -AS'lun l.itiilt nrr lirli! 
tiuikr i\ iilnf-/ 1.- t* mtrr (i!»t tli. tt ri-i’il" nrr Immul 
i'y ncri <ti!i tit to rtit tcul 'torv fiic mijx ii'i tiii-ir 
I'iliilloriik Omi'i.. it it nfi-rofttiU to In- tVi- 

'iiiMl. tile tiiiriiitii n ovrr tli<' , -nip till ili%t<!f)n ii ill 
till l.itiil! rd. Ho.'titt,! Xaiiai.v r. .‘''itooiittv Kui,«to 
H i is.ot I. D. 3C, 4 Cnlc.. 800; 4 C.X.. I?., 32 

313. - - StiindiuK crop«--//?'>'rf tf 
< rdrr of rjrc/iifnt tmrfrr Jleiu/itl Urn' .-ii-t, /s<i.o,~, 
Till' 1 fTivt of Ml onti r Ilf ( j( I'tmrtit umli r tlic Ilriipil 
Hi lit Art I# to (litp«4i<is till' ralviil iKil t.iily of tlit* 
liml, liiit tiUo of till' crop st.Miiliiijr tliinuti. I^■Tnl: 
MATTItU or DflUAN .MaIITO.V r, WAJtli ll(i'<.‘!r.IN 

[1. 1a R., 5 Cnlc., 135 

£0. PHOPIIUTV IN TUniv-^ AND IVOOD 
OX J/AXI). 

314. - - Bight to trees for timber 

— Ji’ty/i/ fe ciil dntrn /rrr».~A zainiiul.'irliii’i n ri^lil 
in till’ trees frro'.vn on llie liiiicl I'y the tiiiiint, mul 
nlthoii'fili the tennnt li.ss ft right to enjoy nil the 
hcnifitsof the growing tiinher liurinp liis occupiincvi 
he tins no power to cut the trees down niid convert 
the timber to hip mvti use. Tlio Miniiulnr tuny ime 
to have his title in the growing frcee dtchired. 
Annooi. HoIIO.^fA^• r. Oatauam Habiiki: 

rW. E., 1864, 367 

315 . Eight to trees planted by 

raiyat — Death of rait/al. — Z/VW that the plaintiffs, 
the owners of the lands on which trees stand, nrc, in 
default of heirs, entitled to proprietary possession of 
trees as " lawarisco” which had been planted b.v 
the doccascil raiyat. Buaikow Bei;n v. JIookta 
Ham 1 Agra, 13 

316. Eight to trees already 

planted — Lease in peryc/inVy.— Where a lease is 
granted in perpetuity at a fixed rent and the lessor 
reserves no reversionary interest in the land or in flic 
trees growing on it, the lessees arc entitled to the 
ownership of the trees. Shaeoda Soondari IlBniA 
f. Gokee Sheik . . .10 W. E., 419 

317. Assessment in respect of 

trees— /■’re/ha rcaliMd'by erection of hats for 


DANDLOED AND TENAlSTT-ren/ineed. 
20. I’UOI’IIHTY IX THHES AXl) WOOD 
OX LAND — rontiniirfl, 

yilf/ririi, — A landlord Is entllhd fo nises'infiit in 
riKpftt of trees ns hiing Ihi’ priidiiee of the soil, but 
not ill rtspfrt of profits rralin d by the uJC of stalls 
or huts rnrtcil by the tenant for the use of jiilgtiins 
frri|tiintttig ti fair nnnnally held on the land in 
honour of nii idol nhieli the dcfnidaiit Ins tiiere, 
KrwAA.tit CtiYr.'ir.v Kajaii r. .Ia.v Aih.y' Chow- 
'’<nn- IW, E,46 

318. Evidonco of property in 

trOca—J'roff or arts of oirnershiji. — A person's 
title I r jiropirty in a tree may hr proved by shelving 
tint the trie grows on his land, nithoiil proof of nny 
ait of o'vnershlji oirr the tree. Cltl'TOOE Hliooj 
'1 i.'VAisr.i; r. VnXAirr Ati Kiiak 

rW. E, 1864, 228 

310. Tfco.s planted by lessee 

— Itinht to yroi-iiiy (rr't muter yrant of home- 
i(f lit or i'astr tan'!,~~.\ peshenshi sanad, or grant 
at a quit n ut of /loincstend and waste land, bring 
fOiistninl to n'Mgn a hcritible right in ft tract of 
I.vml capable of yiriditig fruits by sirtne of which 
the liohhr, during the contimiance of his right, 
joisr-i.el iil'ioliitejy the inlire use and fruits therfof, 
— //<•/</ that the li'> or or grantor hid no more right 
to the tnis planted by the lessee than liC Imd 
to the crojw sown by him. OoLrCK Ha.''A r. 
Xcro .‘^oosnn!i;i: Dossni: , . 21 'W. E„ 344 

320. Presumption as to owner* 

ship of trees — A’i;i7/er pMsMJi'oii of tree — Pee* 
siiviption in farour of lessee. — In n suit to rccoicr 
I-ossissioii of a tree nnd of its produce, wJicrc defen* 
limit Mas admitted to be plaintiff's tenant ns to the 
land on whirli the tree stiod, — Jletd that, the tree ' 

j was rigidly presumed to bo included in the lease, and 
(hat it was for the plaintiff fo establish that he was 
entitled to remain ill possession of the tree notwith* 
.standing the Unsc, 2/e/rl that the fact of a part of 
ilefemliiit’s allegation— rf:., that the tree had been 
jdaiited by his nnrestnr— having proved nntmc, did 
not entitle plaiiitiff to a decree. AIahojied All r. 
H 01 .AKEE llutToocT . . .24’W. E., 330 

321. Eight of tenant to remove 

trees — Determination of tenancy — Ditrehaser of 
riyhls of tenant ajier expiry of fciiiirc. — Seld that 
trees necede to the soil and pass to the landholder 
with the land on the termination of a tenancy, nnd ■ 
unless the tenant uses, during the term ofhis tenancy, 
his priv ilege, where he has it, of removing the trees, 
he cannot do softftcrn'nrds ; he would then bo deemed 

a trespasser. Held also that, where a tenant has 
been ejected in the execution of the decree of a 
Keveiiue Court for arrears of rent from the laud' 
forming his holding, his tenancy then terminates, aud , 
with it all right in the trees standing on such land or 
power of dc.aliug with them. A person, therefore, 
who purchases the rights and interests of a tenant 
after his ejectment in the execution of such a decree, 
cannot maintain a suit for the possession of the trees 
standing on the tenant's holding. Kam Barak Ram: 
t’. Saeig Bast Sikge . 2. L. E., 2 All., 898 
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LANDLORD AND TENANT— 

IB ACCllETION TO TE^DRE— 

*TVch land had re appeared and liad come into las 
possession under such custom, — sued such tenant 
in the CimI Court for a declaratifn ol hu right to 
the possession of it Held that inasmuch as ss 18 


- Suit Jor 


S02 — 

cnatedrtnt forlands fouud in txeti» on fntature 
mml —In a suit to reeov er n kabulnt at enhanced 
rates for excess lands where defendant filed a pottah 
on which were endorsed the nuiuhcri of certain da^ha 
of a measurement made by the aammdar, and com 


with regard to the land coTcred by the pottah, that 
defendant was eutitlcdto hold the whole of thelande 
comprised withm the daghs notwithstanding thnt 
a receut measurement shnwed a greater extent of 
area than had been formally ascertained Modbb 
E nssur JowasaB v Sa'aits 12 W. R., 439 
Basimt EsBBBB r. DissoiraTS Sificas 

t6WR,ActX,67 
Dans V Bau Dinnr CnanssJBB 

[ew.R,, Acts, 97 
Bamoavn Uitibb c Qooboo CacB5 Aron 

[6W.R,, Act X,109 

303 — Land held In excess of 

tenure — 3/iras» uUmrart follah — Btght to 
entonce renf —Where amirasi utctnrari pottah had 
been granted by a patuidar whose patni had been 
created while the mebal was under temporary settle* 
ment and who had to pay a higher rent to the 
zamindai when the latter obtained a permanent settle, 
ment from Government at a higher ]ania it was 
held that the fact of the patnidar having to pay 
a higher rent to the superior holder did not.nndcr the 
circumstances warrant his raising his lessee's rent 


LANDLORD AND TENANT— coafiaiicd 
18 ACCBLTION TO TENDRE-eoatmwi. 
istemcan tenure lying in 0 a lamiodari let it to C, 
who, under cover of his lease,, encroached npon the 
tamindan lands JTeld that there was no implied 
contract of tenancy between C and B, and S could 
not sne C for rents on account of the excess lands 
JaTXiBiTay Sivan o Matiul Jha 

tlB.L.R., A.Ci21 

309. L Bneroaehment 

ly Ituantt PretumptioH ofBngUth laioat to —The 
presumption of English law as to encroachmonts made 
by a tenant dnring Ins tenancy upon the adjoining 
lamia of bu landlord is that the lands so encroached 
npon are added to the tenare and form part thereof 
for the benefit of the tenant so long as the original 
holding continnes and afterwards for the henent of 
the landlord unless it clearly appeared by some act 
done at the time that the tenant made the encroach* 
roeul for Ins own benefit Where lands encroached 
up n hare been added to the tenure, the tenant, if his 
tenancy is permanent, or ho has anghtof occupancy, 
cannot bo ejected from them while the tenure bsts ( 
but when rent is re adjusted these lands may be 
brought into thecaleulation. Oooboo Doss Rot r 
IsaoB CaoNDBB Boss .22W,R,,249 


307. - 


• Fa ttnd art 


attetaahU for — In respect to excess 


in “ 


Utuut 


305 . 


— IfieroacABisaf — the iolderofaa iaaeptaJest 



Unuro—Enerottehmtnl ofttnant nddeitoiStin^ur* 
—An sncroichment made by a tessnt on tbs pi^ 
pertyot bit landlord— sy. by a person boldisg 
under fatcndari tenure— sLonlJ not bo presumed to 
have been made absolutely for bii o<tn benefit 
aninst his landloni but should be deemed to ^ 
added to the teanre, and to form part 
Oooroo Ihtt Boy v It$ur Cfiu^itr Bo**, 

B , Afff, followei Espbai v Damodab IsnTAaw* 

[I L eC2 

308 - - — - ^(mveciweaf 

by a tenaot-Ffectof ttch 
of ouch to»oaf-rre/jwsser-U5« ‘ 
croache* upon the land of Jus liadfcriJ i _ ? 

such cncreacbmeut become ^e .. 

the laud enerwebed opoo 

landloni. S5 Calc, 303 

K»- ° k I. 

to bare made the ncroachmect t> f , 

Iflif r tlal of his Uadl-nl . j i/ 

^Buvd a hJJe sea asC the third p r»on b» 

L ll R., lo CaJc, 820 
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vl «.•; u- 'Ve-’V ru-’.‘. i-. !•*’ 1 ' ' ■■' " f'* ' I"' ^ ", 

j y, . y '17 . ,* r ,.,1-.. 1 J.nt'V f ••.‘tul 

... jt .. , 1 , I'.J- j Iv.r.ti.'T 5 -; .1 tn c j.- : 

ve.l t . 1 -lU- 0 - I'U, r -t '-u.!. /A.' ' iW. t...- 

, f jV- tj- f/- ?v't •**-' fra 

rh rf t: r !£*?-■'■* <'f n* t'-"'''*''?* ‘ 

II n VrvXi.11A t- ->n 

pi. D. D., 22 Alnd., 00 

J0 Mcifl'-trr ef 

‘3V. t!,.- f’.v.-.tl&r. 1 d-;- Tr.,-r.' 
f. Itrj rf r. r.-'', tv of t!.'' ri/1 *• r.f Orjv.rr.Tnu',., 
" rj.’h’. ift 3'’.-..-.*.'tr' r'l ilui'* h<< f- t ■ 
nfu:'lv-« (?’•"- j'lv'tiu.? t!'.' «r. ,■«. n« tl.. > ImI 
rL-hv til tl- Iv-’.'l .un:r;f‘"r,r.iN r. Am 
SApro, 105 

JL J’jfdr-.rr.! fr.r 

irfrt.~ln r.is vt'oT ol ( for I'tat* 
rvf'*"', tbpr''^ vUv of forfdfirr u i.r:toloi'n,'’c!rof.l 
, wv.tfr of r.pl t : tl: Crnrt cu.y culc ft 

tr for rcmo’.ni of thi" tru i. Ki’or.A v. Drcs 

[3 N. W., 322 

ZjV.-.'i-.o'Jf — Lia- 


'v io Urfflturf o/’f'i'iVt hoUinp fy pjnr.tir.ycn 
A tm'sr.t plintul troo* o;i one of the 
/of Und f ! :i;pri«:iv h'u liohlin?. nn act which 
Irrv'd him liaMc to cj.-otmcr.t. lie paid not, net 
e<tprct of each I>!o'. of land, hnt in r.iiifct of the 
re holdiuL-. ifeh! that he w-at li-ahlr to e j. rtninit, 
nicrdv from the pint on v.liirh ho Lad pla.ntcd 
tre.M.’hiit from his entire h'ddinp. I!nni,.u c. 
.U! or I!.v>'si . I- D- H-j AIL, 174 

73. - — - -Pro 1. t // 1 f 1 o n 

I’nit 'planting trees and sinhiny Kelts . — The 
ntlff, the rcpfcscntnlivc-in-titleof the lessor, race! 
er cl. (c), s. 23 of Art XVlIIof IbTS, for caticcl- 
t of a lease on the proand, amonfrft others, that 
lessees had planted trees and sank wells and had 
red their tenant to dothCFamrsnthontthclrfSor’e 
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iifi-n' .V,'- .1 y, 31'.. 
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y.it tr. ''vrrn AtnTr»KPV’; I. D,H.,2 All., 437 
374. — Kub-lcttlnp~i.’>>l.' «/ te« 

nets f' tr> (\rlr ’ lUr/, — tMir'i-T tinanls are cn. 
t’.‘!o’ Ir’ il.rV ( r rfh'Si;er, in the event oi 


th. irhtti'.p 1 th. !-.n,;n b 

ri* .-d rsth r>f'r 


■ ran rlaim forfi itr.re 
to the cti'tom eii 


tl till*..;'-. r.?«; li"Ksn rivnit r. Prnnrjetrv 

K:<;:o!:r . . . 2 Aprn, Pt. IT, 202 


375. 


Caremnt net tr. 


sA-le-', nt r'nr.'i'aVr lrfsr\ «/. — Vi'Iiur there 
!» f! .or. r.a-.l ro* to r'i‘'.lr*, orLa‘ rei"<tttt5l.‘i a snh. 
Imu ra';«ln* frrf.-itnr' ? Held that the Iru-emtisl 
transfer all L't ri.-hts of collirti'-p Trr.U and of mins 
fc* them in the ron.*t» j and that, slthonrh r. nh-lease 
tr.vy r*', l-e eo ah.rili;*.. and romnh te .ns to mate the 
leas • ’pt > f :rt-’ vc'd, yd it nmy he nrli a frandalmt 
r'rsir etf the t( rm.s of the rorrnar.t as to entitle the 
ptalntiff to . jnitah’.' reUt f. The mere tuinsof a (ram 
to 1-- psM hy the •■th-t'-nant to tlie farmer, and the 
elerl-ration rf the s'rdrnar.l’f ripht to all mms 
cei’.ti-rie.t i ey. nd that am-.nnt. are rot FniTmicnt to 
ernvert .nn a-.- nry into a suVIrase. Atrst CirODEE 
Sn.uv Cnor.-piirrr c. Ifor.AK 

nV.R, 1684, Acts, 31 

370. AVTT. P. Bent 

Aet (XII ef /??/.!,#. 53 (ij — Ael ir.cor.sUfer.i teiih 
l\r per} eir/er <~hle'> It.' hr.d t-at let — Stil-lease 
of ayriraUvs-sl land lo a tlrerlrden! e'/r-.pany. — An 
nrrir.illT:ral tenant, .nt a time vvher! there were no 
rroj's cTOwinp on his holdir.p, hi part of it termpora* 
rily to a theatrical company for the purpose of fh.elr 
holding performar.crs thfreon. Held that this was 
r.rt an art snfT.ricr.t to cause a forfdtnre of the fen-- 
ancy ■withinthem'aninuof f. 23 (f.) of Art XlloflSSl. 
Yr.'tm Au Kn.w r. Ilrn.t . XL. B., 20 All., 489 

377. Alienation of tenure— 

Llalilitr/ to forfeit vrr. — A tenant who alienates his 
tenure doe-s not therehy subject it to forfeiture. 
DwAKKMN.aTJi r. K.ty.sTi: SmuAS 

pe P7-. B., m 

And see Case's tTmEn Eight or OcctrPAycr — 
Tn.sysTKR or Eigut. 

378. Transfer of lease — XJTect 

of unlicensed transfer of lease — Suit for eyeetment, 
— Die plaintiffs were mofcurari Ica-sc-holders, prior 
to whoso lease th-r proprietor pranted a pottah of the 
same land to A, with a .«tipnlation tLifc A should 
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LANDLORD AND TENANT— eanimwrf 
£0 rilOPFnT\ IN TBH3 AND UOOD 
ON LAND— euii<inii«</ 

322 Property in timber— 

^ijAf to irett on la«t—2ranijtr of trtei hy 
tenant ~~1he prcsuioption of Uw ani] the gencn) 
rule II that property in timber ou » tenant’* hoWuig 
rciti lu the landlord m the same trsy M> and to do 
less an extent than the property in the loil itself 
5oonar V Xhiidervn, 2 A D'. £5f, Jtjndhin 
2<ath \ Sital, I L 1 , 3 All , 637, Aldool 
iioiioniiin T Dataratn DaiKee, W R,JSSl,f 367, 
llnllonjt Edaljt Shet > Colleetor of Ikanna, 
II J/oere’s J A , 295 10 H’ It , P C, 13 
referred to Held, therefore where an cccupaney* 
tenant transferred hii holdiii^i that the trsnilerwai 
not only inralid in respect of the holding, bat In 
reipcct also of the trees on the holding Kasiu 
Mian e Banda IIdsaiv L li. R . 5 All , 610 

323 — Lease of produeo of treoa 

f'jr f . . t w, , — Alcaic 

, • • oeld not 

• D All r 

. * . • . R. 362 

D24 Property la trees passtag 

with the land.— Tree* lo long as they are not 
severed or cat ace prmd faett to be taVen as passing 
with the land ou which they grow, sod a talc ot a 
house and componod wonld comprisctho trees thereon 
unless it could be shown that they were jmeeuUy 
excepted Boofab v Ksudsbch 2N. w,261 

325 Sale of trees ia execution 

of decree against tenant— Treei planted by 
oeenpancy tenant wilMandlord $ eeneenl— Trane 
far of rijAf of oeevpanei/—Aet Xll of 1891 
{A • w P Eent Act), t 9 —An occupancy tenant, 
' whose orange trees, planted with the landholder'* 
consent, had been sold in exccntion of a decree against 
him, made a collusive resigoat on of his land to the 
lan^lder, who Ibcfeupon sued the purchaser and 


LANDLORD AND TENANT— conLnwed 
20 PBOPEBTl IN TUELS AND WOOD 
OS LAND — eonltnued 

ejectment the mortgagees obtained a decree ou their 
Dortgago deed. Held, in a suit between the mort* 
gvgee* and the xammdar, that tbcir heu ou the trees 
was desttoied by the ejeetmeut of the raiyat, 
PaABtrr f Raxi Naxain biNau ahat PUnnoo 
S ixoit 1 N. , Ed. 1873, 213 

328 Right to hypothecate 

trees— Tenant witA nyhl of octapaney —A 
tenant with a nght of occupancy can only make a 


329 Right of .usufructuary 

mortgagee— to treet planted by Aim durtny 
‘enure — Held that, although defendant uiufruc* 
tnary mortgagee of a share in a joint estate, w ould cot 
Acquireany right to the trees planted by him tu his 
mortgage term yet as eo-parcciicr in the estate, he 
HOQldbo sharer m tho trees Bahasoob Khan r 
EodA Mini- . 1 Agra, 281 

330 — Ex'proprletary tenant. 

Bight of— Aoture e/’Me nyhl of eicupattey—H 
ir P nentAetfXll e/lSj<i;,e 7— ireer —In a 
suit for rcravery of pcusession of camindan property 
conveyed by sale>dced, including certain plots of 


ex propiKtary tenant , but as it appeared that they 
had fruit and other trees upon them, the Courts 
awarded the ptamtifl possession of these trees on tho 
ground that tho nature of an ex proprietary tenuri. 
did not mtiilo the holder to resist a claim of this 


the occupancy tenant such as was prohibited by that 
law, the landholder was not entitled to posiession of 
the.land Laiuan v ItlANNC Lal 

[I L.B.6 AU,19 

326 . Right of occupier of land 

—Pom Act I of 1S65, e 40—£iyht to ireee on 
land — The occupier of land who does not come 
under s 40 of the Bombay Surrey and Settlement 
Act 1865, has not, jn the absence of agreement, any 
proprietary riplit to the trees growing on J is land 
OOTIND PoESHOtAU KoIATIAB i SCB COLLXCTOB 
AND DEECir COXSZBTATOB 0? FOBESTS OB Co 
XABA 6 Bom , A. C , 188 

S27. Lieu of mortgagee of 

guava trees after ejectment of tenant- Trees 
planted by tenant — A raiyat mortgaged certain 
guava trees which ho had planted ou a portion of Us 
holding Subseijueolly tbe zamindar obtained a 
^ecree against the raiyat for ejectment, and after hi* 


Per ManucoP J , that the principle of the maxim 
cujuettl eolnm ejue eet mjue ad etglun wasappli* 
cable to the case by way of analogy, and that an 
ex proprietary tenant tad all tho rights and incidents 
assigned by jurisprudence to the oivnership of land, 
subject only to tbe restriction imposed upon the 
occupancy tenure by the statute which created it, and 
that hen< ' 

land, one • 

Sokodna 

Aaratn t •, 

BLR .1 

I L R I eal , tJoluc/c Jtana v Auio Aoon 

daree Haeeee, 21 W R , 344 1 Sfahomed Alt \ I 
Bolakte Bhaggut, 24 W R, 330 Ram Baran Ram 
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I.AITDLORD AIS-D TEWAWT-con^.ntterf. 

21, PORPEITUEE- — continued, 
the premises into the state of repair in which they 
ought to be left, applies where a term has ceased 
by forfeiture as well ns where it has expired by efflux 
of time. SABAFAri TAtAUAEr r. Sobbata Bate- 
Jkaya . . . 20Bom.,439 

386. Waiver of forfeiture — 

Acceptance of rejii!.— The acceptance of the rent by 
the landlord after the institution of a suit to recover 
possession of the land is not a waiver of a forfeiture 
by the tenant under a condition in the lease. A 
tenant upon payment of all costs of the suit, will be 
relieved from the consequence of such forfeiture, in 
accordance with the practice of Courts of Equity 
in England and America. Timvaesa Pbbanik «. 
BAum . . . 2 Bom., 70: 2nd Ed., 68 

.386. Acceptance of 

rent. — ^Receipt of rent is not per se a waiver of every 
previous forfeiture ; it is only evidence of a waiver. 
Chebdeb Nath IIisseb v. Sibdab Khan 

[18 W. B„ 218 

387, ^ Acceptance of 

rent . — A lease provided that every four years a mea- 
surement should be made either by the lessor or 
by the lessees, and additional rent paid for accretion 
to the land leased. It then provided for failure I 
on the lessee's part to execute a kabuliat for the 
excess lands in the folloudug terms; “If at the fixed 
time stated above, we do not take an Amecn and 
cause measurement to be niade, you will appoint an 
Ameen and cause the entire land of the said chur to 
be measured, and no objection on the ground of our 
recording or not our presence on such measurement 
chitta shall be entertained, and we will duly file a 
separate dowl kabuliat for the excess rent that will 
be found after deducting the settled land of the dowl 
executed by us from the laud settled therein. If we 
do not, we will bo deprived of our right of obtaining 

a settlement of such excess laud, as well as of theland 
which will accrete in future to the said chur, and no 
objection thereto on our part shall be entertained.” 

In a suit by the lessor, alleging that in 1876 he had 
caused a measurement to be made, and had called on 
the lessees to execute a kabuliat for the rent of 
certain excess lands, and praying that the lessees 
might be ejected, the lessees pleaded that the lessor 
had waived his right to enforce the forfeiture 
by subsequent receipt of rent. Ir appeared that 
payments had been made to the lessor by the lessees, 
which were accepted as rent, but were kept in 
suspense, subject to payment by the lessees of the 
“ remaining amount.” ITeld that such a qualification 
did not make the payments anything else than 
payments of rent, and that the lessor had waived his 
right to insist on re-entry on the lessees’ failure 
to measure the lands, or execute a kabuliat when 
called on to do so. Davenport v. Queen, L. M., 

3 App- Cas., 355, followed. KaiiI Keishma Tagoee 
p, EraiiE Am Chowehex 

[I. L. B., 9 Gale., 843: 12 C. L. B„ 692 

(5) Deniab of Titbe. 

Denialby tenant of title of 

landlord— to pay rent wtiere decree it ob- 


LANDLOBD AND TEEAET-coMiiVKsd. 

21. FOBFEITURE — continued, 
iained for possession against landlord.— Xe a gene- 
ral rule, whore a person takes land from another and 
W'® to him, he cannot deny the title of his 
landlord ; but he is not precluded or estopped from 
Roving, when sued for rent, that that title has expired. 
He IS not wairanted, however, in refusing to pay rent 
simply on the apprehension that he may be called on 
to pay the rent by a party who is said to have 
obtained a decree, against the landlord for the land. 
Even if a decree has been passed against the person 
from whom the landlord derives his title, he is enti- 
tled to recover hie rent until the decree is put in force. 
Bben & Co. f. Busho Moxee Dassee 

[14 W. B., 85 

389. Non-payment 

of rent — Jtelief against — Co-sharers — Lease from 
one of several co-sharers — Denial of lessors title 
— JSstoppel. — A person taking a lease fiom one of 
several co-sharers cannot dispute his lessor’s exclusive 
title to receive the rent or sue in ejectment. The 
plaintiff sued to eject the defendant, his tenant, for 
failm-e to pay rent, on the ground that such failure 
I opemted as a forfeiture under the terms of the lease. 
The defendant pleaded (1) that he had paid rent to 
plaintiff’s co-sharer, and (2) that the plaintiff alone 
could not sue without joining his co-sharer. The 
Subordinate Judge disallowed both these pleas, and 
passed a decree declamg- the plaintiff entitled to 
eject the defendant, unless the laUer paid up all 
arrears of rent up to date of decre'e, together with 
interest and costs of suit, within three months. This 
decree uas reversed by the District Judge on appeal, 
who awarded possession of theland to the plaintiff, on 
the ground that the defendant, having in his written 
statement denied the plaintiff's exclusive title, was not 
entitled to be relieved against the forfeiture clause in 
the lease. Held, reversing the decree of the lower 
Appellate Court, that the plaintiff’s alleged cause 
of action being, not a disclaimer or denial of his 
title, but merely non-payment of rent, forfeiture for 
breach of such a covenant in the lease could be relieved 
against by a Court of Equity. Jamsewi Soeabji 
V. Laeshmieasi BAaEAir I. L. E., 13 Bom., 323 

390. Assignee _ of 

landlord. — The fact of a tenant having stated in a 
former suit that he had a good title as against a per- 
son alleging himself to be the assignee of the original 
landlord, does not constitute a forfeiture of the 
tenure in favour of the landlord or warrant a suit by 
the landlord for khas possession. DoosffA Kuivs 
Box c. J ANOO Lathak . . ISW. E., 465 


391. 


Liability to 


ejectment . — Where it is proved that one man has been 
the tenant of another, it is necessary, before the 
former can be ejected, to show that the tenure has, m 
some way or other, come to an end, and the tenant 
cannot be said to have put an cud to his relation with 
his landlord or denied his title if, in order to save 
himself from ejectment, he, for a time, attorned to a 
third person whq.legally put himself in the place of 
landlord. Haeadhto Mudbuok v. Diwbtodhoo 
Mojoomdab . . . .25 w . E,, 31V 
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( 45DO ) 


IiAlTDLORD AUD TENANT— oenNsti^rf. 

21 FORFEITUnE— conrin«?rf. 

!iot l«t the land to others withont lca\o A after* 


OOEitoy, SirABT A Co e TxTtos 

i;w.H.,r B,0 

370 Tranaferof tenure— Tritn* 

fer of non tranifirahU Unarf —The transfer of a 
tenure rot tranafemhlc bjr the cnatom of the eourlry 
gives the lamindar no right to taVe aelusl possession 
so long as the rent is pai 1 by the recortled tenant or 
hi8 heirs and not by a stranger Jor Kibiiev 
lIoOKEBJiE e RiJ Kianre Mookebjze 

[6 W E., 147 

380 . C f af h, 

Ttnvru tn—SarharaXan (tnartt-^Ahenatton 
tnMout coflrent of faaJ^orrf— . 4 Ji«n>Tt*ea o»e of 


lliiUPlTTBA f Raua Knwirfi Java 

[I L E , 8 Cate ,626 13 C L. E , 114 

381, - — i?e»y<jf reaaaey 

Aet CVJII o/ 1SS5J— Oeeiiposey ratyat lron$ftr 


EANDLOED AND TENANT-eoB<.««e<f. 
81. FORFEITURE— eofltinuerf 

383. Tenant parltny 

spstA poriton ofhte holding — Right of landlord to 


pvisissoi 01 iiio laiiu iiui aitiiiii uy ijiiiiu., iiiu 

traiisferei, in the abacsee of cvidenec to ebotr that 
by coftom inch transfer is not allowed Tiurga 
Ckaran Roy V Pandab yath, Letlen Patent 


Chandra, I L R , 4 Cale , 92o and Narendra 
iiath Roy X Ithan Chandra Sen, 13 B L R,S74i 
22 TT R ,22, diitingnished DoonoA Frasau Sev 
r DoiTXA Gazes . 1 C. W. N , 180 

383 - The transfer by 

a raijat of a portion of his non tranifemblo tenure 
without the eonsent of the landlord does not work 
a forfcitnrc and the landlord is not entitled to 
recover lhas possession, but is entitled to a deelara* 
tion that the transfer of a portion of bis holding 
which has not been made with his imtten consent 
IS not binding on him as provided by s. 8S of tho 
Bengal Tenancy Act Kahl Sardar v Chunder 
}>alh STag Choudhry, I L R , 20 Cale » 5JW, 
followed GozA??zs JlossEzy r Dasiish 

[IC W.N,ie2 

934. — Atugntntnl of 

feose eon/rory <e tern of ha»t--Wa\xet of forfeit 
tare, Tffeet of-^Pamagee on forftxivre for breaeh 
of ooresjat to repair— An aislennent by way of 




B and b> his brother’s ecmi In a suit by the 


See CnAiniBAMonDK Mookhopadhata v Biases 
8AB CHATTEEJEE 1 O W. N , 168 

Kalinath Chakeataeti c UPEifrBA Chardba 
C nowDRET L L E , 24 Calc , 212 

andWusoNr RADHADriABni Koeh 

[2C WN.eS 


to be a reasonable and proper amount for putting 


TOi. nr 
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liANDLOBD AND TEWANT— 

21. rOEPEITUEE-eo«i;}«!/e(^. 
plaintiffs arc entitled to kbas possession. BeMrnddi 
T. Ahdvr Jtahim, I. L. M., 17 Calc., 196, distin- 
guisbed. NiLstADiiAn Bose r. Anakt Kam Baobi 

[2 C. W. ISr., 755 

; • Snii for eject- 

wen)'.— In a suit for ejectment, where it is alleged 
that the defendant has forfeited his tenure bp donpino- 
his landlord’s title, the forfeiture must bo strictlp 
proved. It must be proved what the defendant said, 
and the judgment in the suit in which ho is alleged 
to have denied the title is not suflicient. AiieIiEta 
Debia V . Biixeeb Chttoter Patted 

[25 W. B,, 147 

400. ) Hjectmenl, Suit 

for. — To a suit brought to recover rent in 1877, the 
defendant set up his lakhiraj title ; this suit w.as dis- 
missed. In 1880, in a suit brought bp the same 
plaintiff to obtain khas possession of the land in ques- 
tion in the former suit, against the same defendant 
and three others claiming under the same title as 
himself, the defence that the land was lakhiraj was 
set up by all. ITeld that the case fell within the 
principle of the case of Stdtijahhoma Dassee v. 
Krishna Chvnder Chatierjee, J. L. S,, 6 Calc., 55, 
and that the plaintiff, who had successfully proved 
that he had collected rents from the predecessors of 
the defendants, was entitled to c^ict them as tres- 
passers on their failure to provo their lakhiraj title. 
ISHAN Chtjnbee Chattopabhta V. Shasta Chheh 
Dhtt . I. L. B., 10 Calc., 41 : 12 C. L. B., 414 

. 401. Selling up per- 

manent lenure, — In a suit for ejectment, where the 
defendants set up a ri^t as a permanent tenant, — 
Held that the setting up of this right was a repudia- 
tion of the landlord’s title for which he was liable to 
immediate ejectment. Baba r. Vishtahath Joshi 
[I. Ii. B., 8 Bom., 228 

402. Suit for eject- 

ment — Cause of action — Written statement. — P and 
K brought a suit for ejectment on the allegation 
that their tenants had failed to come to a settlement 
in respect of a certain jotc, aud that a notice to quit 
had thereupon been served on them. The defendants 
(tenants) in tbeii- written statement denied the land- 
lords’ title. The lower Courts found that the jote 
belonged to the plaintiffs, aud the defendants had 
been and still' were in possession of the same ns 
tenants ; but dismissed the suit on the ground that 
the service of notice had not been proved. Held (on 
second appeal) that, inasmuch as the cause of action 
must be based on something that accrued antecedent 
to the suit, the denial by the defendants of their 
landlord’s title in the written statement would not 
entitle the plaintiffs to a decree on the ground of for- 
feiture. Peahnath Shaha r. MABHtr KHHir 

[I. L. B., 13 Calc., 96 

403. Forfeiture hg 

alienation — Written statement — Cause of action. 

— Lands in Malabar were demised on anubhavora 
tenure. Some of them were alienated by the tenant, 
but the landlord subsequently accepted rent. More 
than twelve years after the alienation, the landlord 


. LAWDLOBD AE-D TEEAET-co»i,-„Hed. 

21. POEFBITUIIE — continued, 

sued to eject the tenant on the ground that the- 
tenure Nva3 thereby forfeited. The tenant for the- 
nrst time in his written statement denied the 
landlord’s title. Held that the plaintiff could 
not^ recover in this suit on the ground, of the- 
denial of his title in the written statement. Madatah 
1'. Athi Nahoitae , I.L. E.,15 Mad.,123- 

404. . — — Suit for eject- 

ment— Mepudiation of title — Setting up different 
tenure from that alleged hy landlord. — The plaintiff ' 
in 1870 brought a suit for rent, in which the defen- 
dant set up and filed a permanent howladari lease, but 
admitted that he held at the rent alleged by the 
plaintiff, and that suit was decreed, the Court think- 
ing it unnecessary to decide the question of the valid- 
ity of tliD tenure set up by the defendant. In a 
suit brought after a notice to quit, which was found 
to be invalid, to eject the defendant, and for a de-^ 
claration that he had no such permanent howladari ' 
tenure as he alleged, the defendant again set up the 
howladari lease under which he admitted Tie -had 
p.aid a fixed rent to the plaintiff. Held that, though- 
tho defendant repudiated the particular holding which 
the plaintiff attributed to him, be did not question 
the plaintiff’s right to receive the rent, and therefore 
did not in any sense repudiate his landlord's title. 
What he did amounted merely to questioning the 
right of tho landlord to enhance the rent, which was- 
not such a disclaimer as would result in law in a 
forfeiture of his tenure. The plaintiff-therefore was 
not entitled to eject the defendant without giving 
him a proper notice to quit. Vivian v. Moat, L. S,, 

16 Ch., 730, distinguished, on the ground that the 
principle on which it is based is wholly iuapph’cablo 
in Bengal. Baba v. Vishvanath Joshi, I, L. B., 

8 Bom., 228, dissented from. Kam Keishha Ta- 
GOEE V. Gobam Abet . I. L. B., 13 Calc., 248- 

The principle laid down in Vivian v. Moat, B. M,, 

16 Ch. X)., 730, is not applicable to this country. 
KaiiI Kishen Tagoee r. Gobam Ah 

[I. Ii. B., 13 Calc., 3 

405 . — - — Tenant setting 

up a permanent lease — Bofice to quit Fjectment 

— 'Jbe plaintiff sued for possession of certain 
liind which had been demised to Mm by the first 
defendant. The fourth defendant set up a previous 
purchase from the third defendant, who, he alleged, 
was a permanent lessee from tho first defendant’s 
father, and ho contended [inter alia) that bis vendor 
not having been served with a notice to quit, ho could 
not be ejected. The lower Appellate Court held that 
the plaintiff could sue the defendant Jfb. 1 onlj' tor 
specific performance, and could not eject the former 
tenants with or without notice. On appeal by the 
plaintiff to the High Court, it was contended for him 
that the defendant Ho. 4, having set up a permanent 
lease, had denied the landlord's title, and was not 
therefore entitled to any notice to quit. 
fii-ming the lower Appellate Court’s decree, that the 
plaintiff could not recover, in ejectment, without pre- 
vious notice to quit. By his statement, that uis 
alienor (defendant Ho. 3) was a permanent tenant and 
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XANDLOHD AUTJ TENANT— 

21 PORPEITURE-ei>iif.n««rJ. 

302 — For/eilvre tf 


jrrcspectiro of fbe pcnoJ duriop which tho tenant 
may have been m poeeoeaios biirusnKS An r 
DoTA.Dn9i . , 8 C Ii Zl,160 

393 — — — Rig\i oflani' 

lord ioertelon ienanPtdtnyitKt hit hilt —A tenant 
repudLatinp the title nndcr which he entered, become* 
liable to immediate c\ iction at the option of the laud 
lord Msunt CnisTistJiw e UinjiBit It&onrji 
[L L E., 12 Bom , 362 

304 A aratyatwilh 

Tight of ocenpaney, u a rent tuit brought againat 
him fay V, the pu^chater of an aima mchal, denied 
the eiutencc of the relationahip of landlord and 
tenant factnecn himiclf and B on the gronnd that 
the land* occupied fay him were nut mctmUdioibe 
aima mebal pnrchaied by B. B’* rent tnit having 
been diamiiied for failare of evidence on thia point. 


LANDLORD AND TENANT— eon^ianei. 

21 lORPEITURE— coniinneif. 

^ 300. y ^ ~~ — XiTio at to 


T>vt r AsKintai Solbicak 4 C. W. N , 42 

G07.' ■ ■ Bengal Tetianea 

Ael(riIlo/lSS5J.t.49,el aj.ondt J7S -The 

C laintifT* eued to eject the defendant from certain 
ind alleging that it formed part of their holJm*"', 
and tliat the defendant naa their *uh tenant The 
difcndant denied the plamtiiTa title, and set np 
the title of A third perjou odrerse to that of the 
plaintiffs The lower Appellate Coart found that 
the defendant wa» the plaintiff’s tenant, and 
both the lo TCf Coutti held that the defendant, by 
denying the title of his landlord, had f rfeited hi* 
tighta as a tenant and naa therefore liable to bo 
treated as a trespasser, and as *nch to bo evicted 
withont notice Held that iii all cases to which the 
Bengal Tenancy Act applies there can be no ci ictioa 
on the ground of forfiiture incnrrcd by denying the 


rDSiyc OoBizniCitvirBii'hcrKcit 

[I. L ZL, 6 Calc , 430 
See SCTITISQAUA Dassbb e Kntsavi Cnir^BR 
CiURSBJBE . , 1. L. R . 6 Calc ,'35 i 

[0 O L, R, 376 
and lanlB Cschceq Chattofasuva v Soaua 
CarsK DWT L D R , 10 Calc , 41 

C13 O L R , 414 
S9S Henffal Tenancy 


399 


&uil to feeovtr 


Tenancy Act came into operation Held that the 
forfeiture being complete before the passm" of 
the Act, the case was not affected by s 178 of* that 
Act, and must be governed by the old Hw binder 
the decided cases before the Bengal Tenancy Act 
such a denial by a tenant of hi* landlord’* title 


I hat pottettion—S leceiifvl denial qf ike rtlaUcn 
thipojlanilord anl tenant xn pretiont rent'^uiU, 
I Tffeet of-torfexhre-Ettoppel—’ihe plaintiffs, 
1 owner* of a dar patni talukh had gned defendant 
I ho 1 for the rent* of 12 6 D7 The defcodxnt 
j ' and 

I met 

w. J .. ... 

m aacd on tU» 1 *» * *»- 

of landlord 
this the plai 
posscssiou , 

the Plaii.,u,.i, uuiaieu any leiationsHip 

of landlord and tenant existing between th m The 
first Court decreed the plaintiff*’ suit the loner 
Appellate Court however, on the ground that the 


landlord that not being » ground enumerated ui the 
Act, and therefore expressly excluded by * 178 
Debcbtodi V Abdue Radiu 

[LL E., 17 Calc, 190 

TOL. m 


* 1 *. ■“ ''t ‘ *" * “'filial ot tbe 

Teutvmship of landlord and tenant does not entail 
a forfeituro does not apply where that demal is given 
effect to by a decree of Court It having been 
founl ID this ease that the land belonged to the 
plamtiffa andithavmgbeen found in thepreviou* suit 
^t th« defendants are not their tenants, the defen - 
dants have no right to remain upon the land, and the 
' 7iS 
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DIOKST or CASr^S, 


( 4000 ) 


I.AKDI.OnD AND TENAN'T-r/.n/.-nu.,/. 
11!. AnAXDON.Ml-XT, UKhtNQUI.snMKNT, OJJ 
suuturxDKU or T!:Kinu:~r/m/uji.c,/, 

niHivutt’i* vl HIT jnj« KHl. tho hiiillot-,! U in 

rTiUiisintr Ont !tc Ims rrlhiqtiiiln li it: ntul tlii> rniynt 
in* !ip tiplit to ri^ic to lio rtiiut t'.^l in j>o.'i'’<«ir>'i on 
tile rroiunl tint iii- hit novor fonnnlly roliiiquiniu'il 
til'- linti. Kam Cni';;i! r. Ooua Cii.wh 

[24 W. B., 344 


415, 


— Tlr!frriif,tt{iiiri 

AhiiiulriU’trr.! <'/ /(-iinf,-. - PhintifT, .n 


of (rr. _ 

iHiniTi’.ir, jnmliBii' il t-'niain I tni) in ISTiO Tliirli In. 
nlico-.i'ii to ill' from IS.7.1. In 1 fOil. on llif' nji- 

j'ih'Atio'i of tiu‘ lirst (1. fisiiOnt nlm v.-nn nt«o n mim- 
oiilAr to tiif- -•I't .tni ili'ft niLant. Hio lo.'^I JUncnui- 
fintiiorlty, tin- Innit vvaA HTiintullo tho firil ilifimlnnt 
nnil Jinif: ovi-r to iii* jinni'inion. I'inintiiT ini* 
n'ittiiiSy ill nnT.irn of li^t. In n ftiil in- pi.ainlifr 
to ri>'fnt r tin* Hn.l. i! roniunli <1 tlnrnnn-ftiUi* 
vftlift.) anil iion-jnjnn nt of rent fi.r n rosiv.il. raltU' 
finn- nnrr.iiitfsl th.. Itciinnt' nntiioriii. s in rntcrin^ 
itjiiT! ninl (!i*.j»o'!n,r of thn tanif. /{f/tf in fjvriat 
njiinnl tliit pHintiiT'A li’'.nnpy ro'slil oiily It ilc- 
tinniniil liy liif ri?li;n!itio'> or ali.MnUinnniil of his 
linhliu,:. or hy tin* J'rorTlnn' laiil dmvn in Art II of 
i that till* htthifr land lii* fallow don not lu'i'f'* 
r.orilj load to tli.* inforoncr of Hhindonment ; and tint 
in thr I'ri-'int <'.'i«i jdaintifT, not iM in,r finiul to Inivo 
iiKondonrd thr hind, had hivn ojoclrd in a inamicr 
nhirhtlii* law do,, not r<ro,:ni'i', Sjii-cl't! Appenl 
iVo. Jo'/ o/ Jii.7'5. .1/01-/. S.P.A., lBr,9.}ul’l : S.C., -JSS 
o/J''60. .V-irf. S. n. A , 1801. V li~ s 

A to I Jlft!'!!, I Mai!., 12 ; Kvr.iaralfva Mtiifali x. 

I'ci’ii. 1 Mat!., ‘107 ; and BanumaCtai’ 
JODI V. Xit'iiri'oMoiydo, •{ Mat!., 100, coni.idcri4. 
llAJ.\(iot'ArA AfVAyoAU r. Ct.i.i.ixTon or Ctit.s-- 
.7 Mod., 08 

410. • _ — - - .Biirrfndrr of 

/rfi'Hirtf. — Men* non-ofciipation mid nnn-cuitivnfioii 
wi-ro hold not to mnoniit to n surraidrr of tho tenancy 
^o ns to ntl *'■4 of liatdlily to pay the rent: nor dors 
thr dinial hy tiir defendant in a former suit that he 
occninrd llir land nnionnt to n notice of Burronder. 
BAr,A.n StTAKAM Xaik f/Ar.oAVKAn v. IIiiikaji 
S oi'Ann PKAiiiitt Kanoi.i:kak 

IL JD. E., 8 Bom., 184 

VrXKATESH XaII.AA'AN PaI. 1-. Kni-SltSAJI Aujua- 
[I. L. B,, 8 Bom., 180 

Ifoii-criUtivation. of portion 

of jote — Jlclinguishvienf . — The non-cultivation of n 
Binftll portion of an nnccstnil joto by tho ndniittcd 
holders for one year owing to their minority doe.s not 
araonnt to relinquishment ns laid down in Mttneeriid- 
deen V. Mahomed AU, G m Jl., 67. IIadha IdAnnrji 
Pai, r. Kaxek CiiTTny Pai. . . ISW. B., 41 

• 418. Abandonment of portion 

of jote — Liability for rent of entire joie.^ — As long 
as a raiyat retains possession of any portion of his 
jote, he is liable for tbo rent of the whole. Saboda 
S ooNBunEE Debee r. Hazee JlAnojtED Mundot 

[5 "W. B,, Act X, 78 

419, Abandonment of share of 

holding — Separated member of Hindu family. 


liAWDLOBD AND TENANT-comf/nKetf. 
22. AIIAXDOX.MKXT, UKr.TNQULSlIMDXT, ORr. 

HtJIlltl'.hDKIt or TKNUIIH — continued. 

IVhi rr a Bejnration takes plaec in a joint Hindn 
family, and one number bceomes the owner of a klias. 
filmro, luitif a ixirtion of land with a lioitsc, which 
(aftiT living in it formino lime) he cvcntnnUy aban- 
dons, the r-imindar is entitled to deal with it in 
the sime Way ns he is entitled by law to deni witli the 
abandoned bolding of a cultivating wiyat. 1,AIEA 
Xo’KcrxEit I,Ar-T, n rcrtEir BAiiAnoon Laij, 

[24 W. B , 39 

420. -- 


Voluntary abandonment 

of permanent tonuro— /.'x^irecA relinjuiihment 
— hfterviinalinn of ienanrj/. — A voluntary abandon- 
ment of a permanent and transferable tenure for a 
long perio'l, wlthonl any inevitable force, merger or 
eilbiT cause beyond the jiower of the holder, is tanta- 
mount to an ('Aprc'BS relinquishment. If a man so- 
abatidon his holding for ycar.s, neither he, nor any one 
under him. ran reclaim it. Ciiukdebmoxee Xya 
H itcosex r. .SnJtBiioo CiiuxcEn CinrcKEnBEixY 

[W, B., 1864, 270* 

Shooda.v ICuasrAKAit r. IlASt Cmritx Pat, 

'[2 W. B„ 137 


421. 


Non-payment of rent with 


loss of poasosaion. — Xon-p»yment of rent, cou- 
pled with tlie fact tint the plaintiff was for five years 
out of jKissr.ssio’i. w>s held to amount to a relinquish- 
mciitoflnnd. XernDEAB CiTAxn Pobbae r. Mobboo- 
soonrx l/nr Powmjj . . .7 "W, E,, 153 


422. 


Non-payment of rent for 


some yoai’S — Claim to eject tenant put in by land~ 
lord after reUngnishment. — In a suit for ejectment 
it appeared tlmt the plaintiif had purchased the house 
which stood upon the plot in dispute thirteen years 
prior to the inslitnllon of the suit ; that he had occu- 
pied it for four years and then left the district for 
business purposes, p.aying no rent for the seven or 
oigbtyearB of bis absence, during whiebthe zemindar 
pnt the dcrendmit in possession and took rent from 
liim. Held tlmt, even if the plaintiff had a right 
Avhcu he went away to occupy the land if ho chose to 
do so, ns ho did not do so, lie had no right on his- 
return to eject the defendant. Mun r S ooxna v. 
Guxditb .Sooxtje . . ■ . 20 "W, E., 128 ■ 


423. 


Deaertion of land and 


house by tenant — lliyht of landlord to tahe 
possession . — fVhon tho house had fallen to the ground, 
and the land been deserted by the tenant, the 
z.ainindar was held justified in taking possession of 
the land as abandoned. Babam: v. Micheb 

p. Agra, 268- 

Bfrxxoo Bebee r. Sued Bbxs Kaxbo 

[3 Agra, Kev., 9 

424. Band left vacant by ten- 

ant — Zamindar’s right to possession. A zamindar 
who without unlawful means enters upon tho land 
after tbo naiyat’s tenancy is at an end, and takes pos- 
session, cannot be sued for illegal ejectment. UfAi^ 
itoon Abi Kb:ax v. Gttxga Bast . 3 Agra, 304= 
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XAin>l<OBD AlTD 'TENANT— contmtKA 
21 FOBFKITUnE— 


* [I. L. K , 10 Bom , 660 

408 Atttriion of 

mut^ent (permantni) io notice to 

juj/— The lotting upof & nmlgcninRhtby a tenant li 
not a disclaimer of title »ueh as dlscntiUoa him to 
a notice to quit in determination of the tenure 
U^HAintA Dm c Vaiscnta IIsoos 

[I. L. E., 17 Mad , 218 

407 ■ ^ofii&ay Land 

Jterf/iue Code fLom, Act I' of 1S79J, ». 64— • 
Tranftf of Properly Act (IV of IBSiJ, *t lit 
<tKdll7 — le«f7y Unanct/— Denial oflettot** title 
priorloinii — Aeeemty of »ol>c# io qait —In casta 


action to enable theleisor to rccorerpoucasionnilhoat 
notice to quit The object of s 81 of tho Land 
ilerenne Code is to dcilno the nature of contract 
of tcnaDCy , hut the landlord i right of forfeiture 
atiiiug from denial of his title ii no part of tho 
contract of tccapcy, but is a right irhich theUrr 


Xaksbuak Dstjx Eakdab 

pL L B., 80 Bom., 354 


IiANBLORD AND TENANT-eoai.aueJ. 

21. FORPEITUEE— conefttieA 

Act ChANSIU hTonUK hlOOKHOPACQATA P. Bfs< 
eESStTAB CnATTBRJKB . 1 C W. N., 168 

See DtruoA Fbosap Ssv r. Dobla Oazee 

[1 c w.N.ieo 

410 ~ Transfer of* 

Property Act (IV of 1SS2), /. 2 (b) and (e) and 
it 105, 111 CffJ~'2faurati'mokurari tenure —A 
lessor broaght a init for ejectment of the lessee 
for denying lus title aud aisettuig title lu licrsell. 
The defcndtitt in tho Court below denied hariag 
renounced tho title, and pleaded that a maurasi* 
mokumn tenure wui not snbjcct to forfeiture The 
l«»e» Court gave a decree for the plaintiff The 
dcAndint appealed against the decree Held the 
defendant hating denied her landlord’s title, and 
a manras! mokurari leaio bomg only a lease ut 
perpetuity as Acdueil in s. 1.05 of the Transfer 
of reoperty Act. and not a couTcyanco u fee. 

It IS subject to forfeiture by renunciation of the 
lessor's title under i 111 (y) 5 2 (5) and 

(e) do not apply, as cren before the Transfer of 
Property Act such a lease under similar circum* , 
sUnees would bare bem liable to forfeiture under 
the general law Mojiixoam Dassi p Kaii Das 
A orar . . 2aW.N,202 

4U- Plea of tale by 

landlord to bit tenant— Suit for poisetiicn by 
landlord before ilomlaldar —In a possessory suit 
before a hlasilatdar, though it u not competent to a 
tenant to deny bis landlord’s titlo at the date of 
b s lease, it ii open to bim to show tliat it has 
Since determined eg, by sale to bim by tho 
landlord, m wLicL caso tbo tenant no longer holds 
under & title denred Dorn the landlord. Fssir p. 
KiiEArrra . . I B B, 22 Bom , 428 


22. ABAhDONJIENT. KEtlhQDISUMEM, * 
on SURRENDER OP TENURE 

412 — Verbal rellnquiehment — 

Suffieteneg of rstinjvtsAfnsnf — The mere use of 
the words " in conversation by the 

trna’it wUim v ii , 


the general rule that a tens t who impugns hts 


409 Denyiny load 

lord's title or parting leiih holdingSengalTenancg 
Aet(VIII of 1885J, e 44~Oroiindt of forfeiture 
—Farting with possession of a bolding or deeing the 
title of the person under whom a nou.«ccupanpy. 
raiyat holds is not a ground of forfeiture, and a sea 
occupancy raiyai cannot he ejected except on the 
groands enumerated m s. 44 of the Bengal Tenancy 


lO v« . At., nt 

414. ■ ■ — • ■ - Pelin’ptis'hneut 

of tenure —When a raiyst, without givmg any notice, 
goes away from the land ha has occo ni ed, and neithe c 



( ‘r-o? ) 


l>10r.ST OV CARE.';. 


( 4000 ) 


LAKDLORl) AND TENAKT-^.'nfriBcf. 
i-'t’, AUANnoxMi'.xr. r.r.T.iKQcisiiMENT, on 
Runnr.xnr.n or texui:i:-c'm.'-«b^?. 

rnlii\!\t(f it lu'r jnj-* ii'nt, tlv UtiOIi'ni i< j««'.ii 1 iHt in 
!tH-’.nninc tint hi' Inn ril'niiiul.ihi.l it ; nt'.O thf rVunt 
In' ini r'utht to ,'i'k to hf r> in't ilnl in on 

till' rto’.iinl tint lif- hni tii'Vi'r fonnr.Ily rilinijus'hcO 

till- I.U'.il. n.VM CtlVKu r, (iou.t. Ctl.tMi I'lirsi* 

[2‘1 AV. R.. 344 

— /Vi'erot)';! I'icn 

I ( .'.-R’lnt — .if .:r: i, r.’t'iif o^ —I’lnintilT, n 

crttnlii hml itt lRr=t' n-hi.'li In’ 

aUowt'.l to 5ii’ no'io fn.im ISoO. In IP'j!’'. on tho aj- 
plieition of thi' lit^t ih fi'mUttt vlio v.-.n* nho n inim* 
fiilir to tlu' lOf nO tlcfiTnUtit, the lo'-vl no\cnur 
s.nl'!\'r'ily, llu’ Intul v..n pmntoilto tin'- fir^t th'fi’Klfint j 
r.v.ii tunilo o\CT to hl« j'-'ioff onn. I’lnintiiT n,\' ml- i 
roittnlly in nm-ar" of ki't. In a «;iit Ity 51 'nintiil j 
to r<,s'<'x<r thr l.vml. it \va* <' 0 ’iti nih >1 tint r.on-rnltl- 1 
TO'ioi ni'.il iio-!-|njin<tit of root for n o.itin'il. mhlc j 
liivo' v.'ntrn'.ili 4 th.' nf\ir,n(' tvitlhoritii-f. in cntrii'v- j 
V.S'on a'nl ili'j'Osjnj of tin' l.itul, llfhi in •<jM-i.nl j 
nj’jv.nl thit jOtirsiiiT'f Jin.-inoy ronhJ < -ily }>'<!.'- | 
tvn’.iiniil hy !ii» r. ficnntion or ahMoln-niunl of hs!! j 
hohllii". or hy tin' jirooi-itnro l-»i*l Oonn i-i Act 11 of 
Ih ' t t th.-it tin- littinjr Hnil lio f.nllo'v ilo ■« tint nroi <- 
rnrily Icml to tlio infcri tioo of nh,ini!onmi-nt : ntnl tl-.rt 
in the jTi '.■nt cn*-. j-hti'Jt iOT, no! K'in.r f nuiI to I.wo 
ivK’inoonin! tho land. Ind horn i'ji-oto<l i'.\ !\ ronnmr 
oliioh tin- Ino' do •> in*! rn'o.-'nro. .ipy-nl 

XV. i.'ii’ o/‘ fo."';. . 1 .' ir». S.D.A., JS.'P.y.f.' .- .V.r., -fr? 

or'i’-W.-Emf. .<•. /». J . SSCl, j’. fJ-’ .- He Hi 

V. jfj.t/ ii'f.t.fi, 1 Mu h. I'J : Kti'-nri irra S'i:-’.fii v. 
ycll'itr.nli lifil'ii, t .l.W, -id'; a".il 
yun V. irf tli'ttt.iii. -f .Ifi.f.. J.1.7. oo".«iil,r<Hl. 
'U.yj\<icr.u..t Ayv.'.Vo.m; r. C< ixrcTOti or Ciuk- 
I'trvrt 7XTad.. 03 1 

410 . - - i^tirri’-Mfr of i 

frfiiii't'. — Mere i;on-or.'njntion .nnd non-rn’.tiv.iti'in 1 
tvori,- held n t to nn'.o.nnt to a snrn'.nhr of the tcnmiey | 
rone to ftet rill of linhility to j'-jy the rent : ror < 10 i« | 
the ihtn.il hy the thfen.Hnt in n fortner snlt th.-it he ■ 
, ocev'.piiA till' lv.nl .-inio int to n notiee of t-.rrrenihr. | 
B.v.ij.Ji SiT.en.KM X.^ik R.m o yvkau r. HtUK.ui ) 

SoY.utr. rr.Atmr K.^aoi.r-KAu 

[I. L. 1?., 8 104 

VniTtATrsn X.M'.-Vv.«c I’m, t. Kntsnx.kn An.’.rs 
tl. Xj. 15., S Born., 100 

417 , N’on-cultivation of portion 

of jotP — Hriinqvis'.f’icr.t , — 'flic non-rultivation e f ,a 
ftimll portion of an aneestml jotc hy the ndmitto.! j 
holders for one ye,nr owing to their minority does not 
amonnt to relinquishment as bid doia-n in .Ifnn'frni- j 
(feen v. Afrt/iotnf.f -Mi, 6 Jf~. J?., dr. KawiA JlAflirr. 
Tai. r. KAi.rr. Ciimy Pai. . . IS W. K., 41 

■ 418. Abandoiiiwent of portion 

of joto — LialiiHy for ren' oj' eniirejofr, — As long 
as a raiyat retains possession of any portion of his 
30 * 0 , he is liahlo for the rent of the whole. Sasooa 
S ooxDtrEEK rnnir.r. r. Hazee Mahomeb Mtes-dex 

[5 W. R,, Act X, 78 

419. Ab.<mdomnent of share of 

liolding — Seyinroird cjrnil.fr o f Hindu jdatniVy. — 


liANDLORD AXO TENANO? — rrn'inv'd. 

22. An.vx'noxMEXT, r.r.i.ixQUisHMr.xr, or. 

siTiinr.XDr.i; or Tnxrr.E-v.'-n.'.v.Krd. 

lllure r. ..ejiiration tahis pbee in a joint llindn 
family-, and one m-mhir hecomes the ownerof a kliA'- 
share, hi imr a ;>ortion of land with a houf.'. whieh 
(nflir lls-ing in it for sotue tinn) he eventually ahan- 
dons, the r.v.nindar If eiititle-d to di-al rvlth it in 
the n-.m.-i way as he :« entrUi-dhy law 1 1 deal wiih the 
ntearido-ji-id hohiins; of a cnhivatiii; r.aiy-.at 1.AI.EA 
Xt'Ki-nr.!' I.Ar.T, r. Errmt TtAnAPoon Jmee 

[24 AT. B , 39 

420. Voluntary .nbannonmont 

of pormanont tenure — J.'-yreff frtir.qrifli-'Ht 
- — Vftrrixin rffe!) of /fa. rare. — .\ volnnt.ary aluindon- 
mij'.tof a 3''rmanint and tran'feralde tenure for a 
lone pidoh With ml any inevimhle fowe, mrr.:cr or 
< th>r can‘e heyond the power of the holder, is t-.nta- 
mo-.itit to an evpren relinqnirhmfnt. If a man .s.' 
aVandon his holding for ye.ars, mlther he, nor any one 
nadir hlu'., can r.elaim it. Cnr>T:’Er.>!ONr.r Xya 
H ui ci.srs' r. Rr>tr.itoo CnrM'rr. CtircKEr.T.rriY 

[W. B., 1864, 270 

Ruoon.tv KritUAEAE r. Kam Curr.x Pai. 

[2 W B.. 157 

421. ICon-p.n.rmerit of rent with 

loss of posscE.sion.~Xon-jnymi:it of rent, con- 
jded M'tli the f-vi-t tint th.' jJbintiiT w.vs forfne years 
out of p-!!s--s:io-'.. se.as h- 1.1 t.a am.vinl t ’ a relinquish, 
meat of land. Xrrrr.tr. CnAh'n Per'i'.Ar. r.Alo: noo- 
soohrs i)ry Po.-'Biu . , . 7 AT. B., 15S 

422. Non-payment of rent for 

some years — cioio^ iofjio! .V a ml yj / fn }y f.rnf- 
lorf ojltr rrti’-.qr.it'ififr.i . — la a st'.it for ejectment 
it ajqveared that the plaintiiT had purchased Ihi house 
V'hich strt'l np.'n the j'lot iti disp-.'.te thirtcan years 
prior to the ir.stit-.-.tion of the snit ; that he h.ad oeea- 
pi <1 it f<>r four ye.ars and then h ft the distrit: for 
hndne.sf pnrj’-.s.'s. jeiyiag no r^nt for the seven or 
ligh.t yeajs of his ah'enee. dhring which the r.an'.inaar 
pnt the dffiudaat in j'oss.'sdon and took rent from 
I'd'-u. Hr'.d that, even if the pbiatifT had a rich! 
avhiu he avent aw.ay to oec-.’.py- the bud it h.c chose to 
do so. as he ihd not do so, he had no right on his - 
return to eject the defendant dlmr fcoNTr. r. 
tlra-orK SooNEK . . . —OAE. E., 139 

423. Desortion of land and 

liouse by tenant— yfgd/ of lonTiord to ralor 

ye.f.sf s.tiec. — AVIjen thehonse hadfallentothegronnd 
and the land been desert-ed hy the ten.aut. the 
2.annnd.aT w.as held jsstifisd in taking possess’.on Oi 
the hand as .abandoned, R.An.vM r. MlCHTJi 

[1 Agra, 266 

Eeksoo Beree v, Snxo Brxs K.\>'i>c> 

[S Agra, Eev„ 8 

424. Land left arac.'mt by tan- 

ant — Zamindnr'i riylt fo potterrion. — A z.aminc.ar 
who without nnhawful means enters upon the land 
after the raiyat's tenancy is at an end. and takes pos- 
session, cannot be sued for illegal ejectment 

mood .Aei Kiiak r. CrjtaA BAat . S Agra, SC>4i 


{ «01 ) 


DIQEbX OV CASES 


( 4C02 ) 


LANDLORD AND TENANT— <ro»<i »»«</. 
S2. AB\^D0^*31E^‘T, JIFB1^QUISJ^MF^'T, OR 
SURRFNDER OP TFNUllE— 

425. Desertion by one of two 

tenants— other — Leate Jy 

Jandlord—Iitjht of deterler to cfam Jand 


420 Condition for liablUtyfor 

rent until express surrender— irwor and 
iMjee— AaJeiioi— 5«i< fur «ti<— Aof«M of tur 
«»rf<r — 5iirr««d«r of land ly tenant — Tborbintill 


tiii I claim, eta iu<. uimi jitu^v m ui|tii( 
rejected It, lioldtitf; that tLeplaintili bad failed to 
prove tbat the defendaut had occnpied the land 


Sebad therefore to ehov, as against the idsuiljir a 
cUtm for rout that he (defendant) had tenninatcd 
the tenancy by some intimation to the lestoi (plain 
tiiE) and put him in the way of acting on it by a 
re entry on the pretDise* The Risli Court acr^ 


EBianNiJi ABJT7H . L L R , 8 Bom » 160 


LANDLORD AND TENANT-eo»t.a«e(f. 
23 ARANDO?r\IFNT, RELT^QUISI1MENT, OR 
' SURREEDER OF TFMlRL-coatiflBeif. 


In 1877 the plaintiff incd the dilendant It as heir of 
S for three yrara’ rent from 1871 72 to 187J74 


decree was made agninit him for tho rent claimed 
In July 1878 tic plaintiff brought the present suit 
for rent for the lubsfquent three yrars, ru, from 
1875 7C to 1877 78 The defendant auiwercdtliat he 
bad given op the land in 1871 72. lie did not 
assert, eitlier in the f rmer or m the present suit, 
that he liad gS\ cu nrtiec to the plamtiif of his inten- 
tion to tenmnate his teiianr) by lurrendenng tho 
land to the defendant, nor ifid he allege that 
the plaintiff had aesentid t a sorrendcr rf it by 


nndor the habuluit but tliat Lc nas not tonnd to 


liability under that contract he was bound to give 
a SIX mouths’ notice of suiTcnder to the pUintiff 


bis Lability to pay the annual rent to the mortgagee 


have included it in tho former suit Tlie High 
Court revertid the decrees of the Courts below, and 
made a decree for tho plaintiff for the rent for 
1876 77 and 1877 78 T enhateih Narayan Pax v 
A^rjnn, I L R , 8 Bom , 160, referred 
to and followed Balaji Sitabau Naie Saxciat. 
EAS r BmEAai Sotabe PcABnu Paboleeab 

[1. L E,, 8 Bom., 164, 



( -ICOB ) 


DIGEST OF CASES. 


( AGOi ) 


LANDLOED Airo TEWAJ^T-cow/.-nMUif. 
22. AllANDOEirENT, EELINQUISIIMENT, OB 
SUEltENDEU OF TENURE— coniJinKcrf. ' 

428. ^ — Eolinquislimont by some 

oflossoos — Joint lease. — Where ft joint lease was 
given to intiny jicrsona, with nn entirety and equality 
of interest nniong the tenants, the resignation of 
some of the joint lessees does not necessarily opornte 
to void the lease. JIoiUiiA Cnrancu Srix «. 
rETAiniuii SiiAUA . . ‘ . S W. E., 147 

429 . ^Eolinquislrmont by manager 

for joint family — Joint lease. — AlTicro fttnember 
of a joint family is registered as jotedar in a zaniiu- 
dar*B serishta, not ns for himself only, hut as manager 
for the family, his relinquishment oCitho jotc is not 
siiffieiont in Inn- to authorize the '/amindar to make 
arrangements with any others ho pleases. llncnxT 
Katu Doss c. Bissonam Maihee 0 "W. E., 288 

430. Eelinquiahmont.EfFoctof— 

Liahility for rent. — Tlicmcro fact of a tenant relin- 
(jnishing the land will not excuse him from payment 
of rent if ho is otiierwiso liable, unless he inftke.s some 
lenns with his landlord. Mahomeu Azstcx v. 
Cnu.vDEE LaiiT, 1’andev . . 7 "W. K., 250 

431. ; Liahtliiy for 

rent. — Where land relinquished hy the original tenant 
is settled hy the zamiudar with other raiyats, the 
fomicr miynt cannot he lield liable for rent, even 
though his relinquishment was not accompanied by 
notice given in writing. SIauoiceij Giiasee o. 
Suua'kee LAiE . . . U W. E,, 63 

432. Jtclinqiiislunenl 

hy tenant haviny a riyht of occttjoancy. — Ordinarily 
tenants having ft right of occupancy _mny, on the 
expiry of any agricultural year, relinquish their 
holdings by giving the landlord due notice ; and the 
determination of the tenure of the tenant, whether 
by forfeiture or relinquishment, 'will put au end to 
the tenure of the shikmi holding under the tenant. 
Tile relinquishment of the holding will ordinarily 
put au cud to the sub-tenures, provided such relin- 
quishment bo accepted by the landlord in good faith. 
Where the laudlord procures the relinquishment of 
,the holding to defeat the under-leases, ho should bo 
held bound by such under-leases, although custom 
may not authorize the tenant to grant leases to enure 
heyoudtho duration of his omi interest. Hooeasee 
Eaii I). Ptritsoxm Lai. 

'E8 If. W., 63: Agra, E. B„ Ed. 1874, 250 

433. — Surrender to 

landlord, jE feet of, on under-tenant. — When a tenant 
who holds land for a term with consent of the land- 
lord underlets that land, he parts with his own 
interest therein to the extent of the interest created 
hy the under-lease, and cannot therefore determine 
the interest of his under-tenant hy surrendering his 
oirii term to the landlord, Heebamoneb' o. Guhga- 
NAEAiN Boy . . . .10 W. K., 384 

434. Surrender to 

landlord, ISffeot of, on under-tenant. — Where a 
lessor gives his lessee power to sublet, and the latter 
sublets, the sub-lessee obtains rights against both of 
which he cannot be deprived without Ha own consent. 


LAISTELOED AND TENA2SrT-co«<in«ed, 

22. ABANDONMENT, RELINQUISHMENT, OB 
SURRENDER OF TENURE-conftnwed. 

The Icssm’s suiTonder of his lease cannot opei'ato to 
the prejudice of the suh-lcssec. NEnAiiOONissA v, 
DunNuoo Lade Cdowdry . 13 W. E., 281 

436, — I 1 — MoJeur ari 

tenure — Itelinguishinent of moleuraridar. — When a 
mokuraridar resigns his tenure, the dar-mokuraris 
created by him come to an cud, hut the position 
of raiyats holding rights of occupancy is not affected 
by the extinction of either the tenure or the undcr- 
tennres. KovLAsn CncifDEB Biswas v. Bissesueeb 
Dossee 10 W. E., 408 

436, Bengal Tenancy 

Act fVIII of 1SS5J, ss. 44, 85, 86, els. (5j and (6J 
— Surrender hy a raiyat — Bjeetment of an under- 
raiyai — Notice to quit if necessary . — Tl''here a 
raiyat surrenders his holding, the landlord is entitled 
to re-enter hy ejecting the under-raiyat it he is not 
protected by s. 85 or 8G, cl. (6). In such a case 
no notice to quit is necessary. Niekanta Chaki r, 
Gn-iTOO SnEiKn . . ,4 0, W, N., 667 

437, Belinquishment 

of jntrehaier from whom tenant holds. — ^The rights 
of ft tenant cannot ho destroyed by the relinquish- 
ment of rights by the purchaser from a pattidar 
from whom the tenant held by pottah. Before the 
tenant can he ousted, it must bo ascertained whether 
ho holds under a Icg.al title and one which gives him 
a right of occupancy. Chcitee Dhaeee SmaH v. 

• J trxiA SiRGH , , . . 4’W. E., 76 

438, Mirasidar . — 

A mimsidav does not lose his mirasi rightr by relin- 
quishing his pottah. Seebaeaya Mudali n. Coe- 
lECTOE OP Chingeepgx . 1. L. E., 6 Mad., 303 

439, . liiabiiity to surrender 

landlord — Mortgage with landlord's consent. — A. 
tenant who, with the implied consent of his landlord, 
has mortgaged his holding, cannot resign it to the 
landlord. He may resign to him the equity of 
redemption. But till the mortgage has been redeemed, 
the mortgagee is entitled to retain possession. Sheo- 
UsiBUE Rai V. Seeoehung Rai 

[1 N, W., 45 : Ed, 1873, 41 

440 ~ Solder of sur- 

vey f eld — Consent of heirs. — ^There is no precedent 
for ruling that the holder of a survey field is incom- 
petent to resign it without the consent of his heirs. 
Dataeata bev Bhujanga V. BEEtr bin Tadou 

[4 Bom., A. C,', 197 

441, Patnidar — Be- 

fusal to pay rent . — It is not open to a patnidar of 
his own choice to throw up the patni, and by so 
doing escape his liability to pay rent. _ The contract, 
though not indissoluble, can only be dissolved by an 
act of the Court, and as the result of proper enquiry. 
Heeea LaIiB Pab i’. Neeb Monbe Fab • 

[20 W. E., 883 

442, — B a r-mirasi 

malcurari tenure — Notice of relinquishment — 
Surrender of lease. — A tenure under a dar-mirasi 


I 4C01 ) 


DIGEST OV CASES 


( 4602 ) 


IiANDLORD AlID TENANT— 

22 ABA^PONiiE^T, KFLINQUISIIMEKT, OR 
SURRENDER OP TENDBE-«»<iiiif«rf 
425. Desertion by one of two 


425 — Condition for liability for 

rent until express surrender— Zewoe and 
^aiuliat—iSKit /ef r«nt— Aotiee »«r 
rtndtr^SvTTtni*^ t>fl«nd — ThefUiotiff 


iLtt ( iiuiin> ijuk kuk > lick d>JU(.i) III a|j4Ji 
rejected it, boldiDR tliat tlic pliintiS bad failed lo 
prore that the defendant lial orcnpieil tbe land 


He had therefore to ehow, aa against the pkmtifi'a 
claim for rent that be ^defendant) had temniated 
thetenanev by sotne intimation to the lessor (plain 
tifl) and put him in the wgy of aetiog on it by a 
re-entry fta the premises The Hiah Court scr^ 


cultivating year Vehjitesh NABATan Pai e i 
Keisxqtaj: AEJtjH . I. D R., 8 Bom., 160 j 


LANDLORD AND TENANT-coaimaei? 

22 ARANDON’ilFNT, RFLlNQUISUilERT, OR 
' SURRENDER OP TENURE— coafinueif. 

427. — Omission to mabe express 

surrender— A o/»«V c/ turrendei e/ land ly tenant 


then tenant in posscisioii of the Und, attorned to the 
mortgageo (pUmti^ by a Labulmt, dated the 1st 
June 1848 A died m Ib/O in ponirsnon as tenant. 
In 1877 the plaintiff sued the difendnnt B as heir of 
A for three years’ rent from 1S71»”2 to 1873^4 
ihe defendant antucred that lie I ad had no jvisscs. 
tion or occupation of the laud since tho death of his 
father tn 1870. It ikas derided in tl at suit that tho 
defendant had occupied tho land up to l(i74 and a 
decree was cia lo aenmst him for the rent claimed 
In July 1878 the plaintiff brought the present smt 
for rent for the subsequent three years rie, from 
187S 76 to 1877 78 The dcftndmit answered that he 
bad given np the land in 1871 72 Ha did not 
assert, either m tho f rmtr or m tbo present suit. 


tho dcfcndint witlent iiicb notice The loner Courts 
found the Labuliat proi n1 but threw out tho plain* 
tiff’s cloim on tho prouod that 1 c failed to proko the 
defendaot s occupation of tl o land during the three 
year* for whitb rent was claimed In the iccond 
appeal it was eonteoded for tbo plaint fl that the 
teuaucy continued until the mortgage was paid off 
Jleld that S became a yearly tenant ot the plaintiff 
nudtt the kabulut but that ho was not tound to 
continue bis tenancy until tho mortgage’ uas paid off 
ITefd alto that neither the pluiutiff nor S as yearly 


and in order to free tl ote assets from a continuing 
liability under Chat contract lie was lionnd to give 
a SIS months’ notice of suirender to the plaintiff 
The mere denial by the defendant in the former and 
present amt, that he had ever occupied the land, could 
not operate as such notice and Lis non occupation 


also that the right of the plaintiff to the rent for 
the year 1575 76 depended upon whether ho might 
have included it in the former suit The Hi^h 
Court reversed the decrees of the Courts below, and 
made a decree for the plaintiff for the rent for 
1876 7? and 1877 78 tenkafe^h Ifarayan Bat v 
frisXiit^i Aryvn,! L, S , 8 Bom, ISO, referred 
to and followed Balaji Sitabau Naie Saiqat. 
XIB V BSIXAJI SOTABE PbABBTT hANOLEEAB 

[I. L R, 8 Bom , 164 



( 4C07 ) 


DIGEST OV CASES. 


( 4C08 ) 


liAWDIiOUX) AKD TEN-ATirT-wn/,-«(,^,/. 


22. AllANDOX.AIENT. KEEINQUISHMENT, OU 
f'L'EKl'/iN DJ'.Il 01’ TEXintR — confiiiued. 


uotwo iju'i^o six ficids v»'cro tto lon^cx lu 

tlicir (ifnscf'fio!!, ntul tint tlu'y would nut ho rcspnii- 
Slide foe till- usH(fMiunit. Tiie pIuinlilT notwitlistniid- 
ini; Inoiiuht (hit wilt to I'leover ntsi.ssmoiit fuc (ho 
ycop ISPd-fld. The Suhordinnto .fudge licid thnt the 
dcfendiints continued to he (cnniita of (he fiehk in 
iiuc^tio'v mid were linhle to tlie nssossmcnl on the 
prouiid fhiit the notice of relinquishment did not pur- 
IMirt to give \ aemit jiosrsssion to tlie phiintilT. lie 
thereuiion posted n decree for the plniutitr. On 
ni>pej>i (he District .Tudee rever.'ed the decree, hold- 
iug that (iio nofiee was a comUtlonal relinquishment 
whicii ferminaful (ho tenancy. On appeal to the 
High Court, — Jlr/t/ tconfinning (he decree of tlio lower 
appellate Court) that the defendants were not liahlc to 
the nss'’ssnicnf. S. 7*1 of the lloinhay hand itevenue 
Cmle (liomliay Act \ of 1870) only dcolai-ca the ens- 
toinavy common law on the subject of relinquishment 
of tenancy. A notice of rcrmqnislimcnt is not inv.alid 
because it doe.s not purport to give and docs not in 
fact give vacant j)osscs«ion to* tiio inamdar. The 
result is the same, whctlierthu fact that the po.sscs- 
fiou is not vacant appears on tlic face of tlie notice 
or is hliown otheewiso. .V tenant piling up demised 
land to his landlord is Iiound to give him vacant jics* 
session, 'L’lio rcsnlt, liowcvcr, of hi< not doing so is 
not to continue tin' tenanry, Imt to create a claim for 
dnmnpt's on the part of the landlord. The tenant is 
liahlc in damapes to tlie extent of tiio loss of rent which 
the landlord snstahi-s during the actiial period for 
svhich ho is kept out of possession and tlio e.xpcnsos 
ho is put to in recovering possession of the land. ’ 
BAI.IAllAJfAJKI ItAWCHANDUAOJni r. VaSOPKV Mo- 

jirsnr.ui XirnAPKAn • . 1. L. It., 22 Bom., 348 

451, Consti'uction of a contract 

in a pottah allowing rolinquislimont of tho 
land leased, in whole or in part. — A iwttah 
granted a pennauent moknrnri lease for mining 
inicposcs, and gave to tlic tenant tho privilege of 
Burreuderiug either the wliolc or part of tho laud 
included in tho lease, with a deduction to be made in 
llie rent for tiio extent of tbo land that might bo 
fcfound on measurement to have been surrendered. 

^ Held that this privilege could only bo exercised by 
tbo tenant upon a strict observance of the coiulitloiis 
expressly declared, or plainly implied, in the lease 
itself. Tim lease was of 1,074 bighas. The tenant 
executed a deed of relinquishment of 1,409 bighas 8 
cottabs 9 gundas, whereof possession was surrendered 
with the exception of two plots, one of 21 and 
tho other of 0 bighas. Held that, according to 
tho true construction of the contract, there was 
error in the judgment of tho High Court which decided 
that tlio retention of tho plots did not altogether 
deprive the relinquishment of its effect. This reten- 
tion did move than lessen tho area actually surren- 
dered. It was a mistake to suppose that an increased 
rdnt to be paid by tbo rclinqnisbing tenant in propor- 
tion to tbo arc.as retained and surrendered, respec- 
tively, would adjust the point disputed as a matter of 
law, Tho contract was th.at, in case the tenant 
surrendered a part, tho future rent was to bo ascer- 


LANDLOBD AND TEN-AITT-cwjri-Mued, ' 


AIJAXDONJilENT, ItELINQUISHMENT, OR. 
SHKHEKDEIt OP TENUEE-condaded, 


(nined by tlie measurement of tlie area relinquished. 
To have made a new surrender would have been 
within tlic competency of the tenant. But for the 
tenant to continue to hold jwsscssion of part of the 
area whieli lie had purported lo relinquish was not 
open to him, or consistent iiith the validity of tho 
atirrondcr, tlic contract not admitting of approximate 
equivalents in regard to tho possession of the- total 
area profcs.icd lo bo surrendered, but not surrendered. 
Therefore the surrender upon whioli rested tho defence 
to a suit by tbc lessor for tbo full rent was invalid in 
law. llASicmjRN SiNon r. Eanigaitj Coai. Asso- 
ciATiOh- . . . . I. Ii, B„ 26 Calc., 29 

[1/, B„ 25 I. A.,|210 
2 C, W..N., 697 


462. Abandonment of bolding. 

— Bengal Tenancy Act Chilli of ISfioJ, s. 87 — 
Transfer of holding iy a rait/at — Notice. — In a case 
in which a naiyat transfers ids holding and makes over - 
possession to some one else, it is not the notice under 
s. 87 of tlio Bcng.al Tenancy Act which terainates the, 
tenancy', but tlie voluntary abaiieloiimeiit coupled, 
with acts on the part of tho landlord (not necessarily 
limited lo tho giving of notice) indicating tliat ho 
considered the tenancy at an end, and it would bo for 
the Court ill cacli case to determine whether the 
tenancy had terminated, Lai. Mamitd Mandai. v, 
Abduiiaii Sheiku . . . 1 C. W. 10S. 


453. Bengal -Ten'- 

I ancy Act (VIII ■'of ISSoJ, s. ST^Transfer of ' 
non-lransferahlc occupancy holding — Forfeiture — 
Njcctment — Notice. — Where the non-transferablc 
occupancy holding of plaintiff’s tenant was purchased 
by defendant Xo.-l at a sale in execution of a decree 
for money and tho latter obtained possession of the 
land through the Court and pulled down the huts of 
tlio tenants standing thereon, and it was found that 
tho said tenant had ahaudoned the possession of the. 
holding, — Held that in a suit for kbas possession 
tlio plaintiff was entitled to succeed, and a notice 
under s. 87 of the Bengal Tenancy Act to the old 
tenant was not necessary, BhaOabAk ChANDua 
Missri r. Bissessivahi Debya Chowphtjbaiii 

[3 C. W. H., 46 

454. Neoesaity of notice— Bengal 

Tenancy Act (VIII of 1885), s. 87 — Ejectment 
Non-(ransferal)(e raiyati holding, Transfer of . — 
Where a raiyat sold his ndn-transferable holding and 
was no longer in possession of the same and paid no 
rent for it, and the landlord brought a suit to eject 
both the transferor and transferee, — Held that the 
landlord was entitled to a decree, and that no notice 
under s. 87 of the Bengal Tenancy Act was necessary 
to enable the landlord to obtain kbas possession of the* 
holding. Lai Hamud Mandalx. Ahdullah Sheikh, 

1 C. W. N„ 198, and Bhagalan Chandra Missri v. 
Bissesswari Behya Choiodhurani, 3 C. TV. N, 4S^ 
relied on. Held also that the provisions of s. 87 of 
the Bengal Tenancy Act are not exhaustiv^ 
Sambqan Eoy V. Maeaton . 4 C. W. IE, 493- 
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DIGEST OF CASES. 


( 460(3 ) 


lAlTDLOBD AKD TENANT— 

-22. ABANDONMENT, RELINQUISHMENT, OR 
SURRENDER OF TENURE— 
mobirran lease of land, whicH u not let for agnraL 


the Mil except those hcldon fanning leaaei Jtooo* 
;sain Gnoas r Senossz, En.ucs'* A Co 

p Ii IL, 8 Calc . 071 : 12 C. li. B , 343 


and piondca in effect that, althongh the ocenpaney 
tenant may no* be tnrncd out, and may not tranafer 


a I* B., 7 AH , 847 
A’ IT r nent 


MtCXIItiflSSiJ, U 0, 31— Bell n jauimenf o/«». 
fropnttari/ rtffiti —Though on cx propnetary ten 


IiANDLOBD AND TENANT— eonl.naeif. 


Ilia obligation for rent without the consent of the 
landlord Euisn'ti r LiESiiunraniieaFFA 

P D. B., 15 Mad., 67 

447. Surrender of lease — Perpe^ 

itial hate — The lamaran of a Malabar Lovilagom 
executed a kiuhanom lease of ecrtaui land, the jenm 
of theVoTilago'ai, \& l&td, and In ISGl his aucccaviT 
demi^ tlie aamc land to the aame tenants m perpe- 


Rauireyt t KxBiZpA.VAitua V Alia Raja 

[LL B, 16 Mad, 160 
448 Tenant remaining In oc- 

cupation after passing a rAjlnama— Bombay 
Land R»t*nu» Act F 0/1879. t 74—XJ/tel of tU 
tajxMma — ContitMcUon — Prue^iee — Ejeelmtnt 
aaitty owner o/ ‘ m/er e«e <enai«i The first and 
aeconu defeniUnts were snh tenants of the third 


446 Surrender by abandon- 

■ment— Madras Rent Jleeourj Ael fMod Act 
Flu of 1885). e 12 — In a Snit to recover possessioa 
of certain land comprised m an unexpired lease 
granted to the plaintiff by the first defendant it was 
pleaded that the plaiutiif had left the land waste, 
.hrA .vAxiafid ts' pt}’ .VTOtMp.vilii'' 

quishment of the land and that the first defendant 
had accordingly let it to the second defendant 
Held that although the defence did not disclose a 


446 Mulgeni holding— Modnss 

Bent Becotery .dcf (Mad Act FIJI of 186S), 
* 12 — Biyit of tenant to relinjuisi Jss lease 
—It IS not competent to a mulgeni tenant in Sonth 
Canara to relininish his lease and free himself from 


449 Relinquishment of pos- 

session — Proof of recoMtyance—lItcetpl of con- 
exderatton — The moknrandar having granted a dar» 
mokuran lease of part of his bolding which was 
<AVtWiti!rinrv'n?i«J.w^ Airgwn^ cuawAmAuu' ripst* 
namai to this effect were executed but not being 
registered were sot receivable in evidence Held 
that to prove a formal deed of reconveyance was not 
necessary, the icccipt of the money and the relm- 
quiabment of possess on luf&cinntly showing what 
had become of the dar^mokurari interest Imau* 
BAimiBzacur Iiaulsswabi Pebsead 

■ [L L B., 14 Calc , 109 
/ I, B . 23 r A , 100 

460 Butaciency of notice of 

relinquishment of land by tenant— Znamiar 
—Land Bsisnae Code (Bom Act F of 1879), 
» 74 — Remedy of landlord when vacant potsetiton 
not g\o*n-~Damages —On the 20th March 1893, the 
defendants who held seven fields as tenants of the 
plamtiit, the ULamdac of the village of Caueri, gave 
him notice of rclmqniihment of six of them The 
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liAKDLORD AND TriNAKT-r(.f.AV.«<‘ff, 
2 : 1 . KJfXn'RKKT— fAfiA’wi.ct/. 

XnoRrvl 

t'/ (fr■^3s^i(^' If rfjirrftHopntf^nion if lUiftotifi/fil 
I f/, rf IfKvff h J lit i)n fnrl *).— In n «nU far 
«V'i t'j'n t«?nnt <siio rfni'iKtl tn 1 olil vmtrr n 
tirnt {.min', it fuiintl tli^l tlii> li-mut iitnl.r 
wliiih the {'hisitiAi rl'.iini'it hti! not. tSio'ijtii ii I 
fti'j-iil to l'i| pinminni, }/<‘i n put mi mil to. JlrIr! 
tK’it (!it< phintitTn w.fi* uititliii to nrcHit, Cut'.*;* 
iHu Kf'tAi. (ifiit. I-. McMiVti Mot.tjtn 

[J1 C. L. 71., 067 

'509. — — f't.UlifUrit.l 

/ r /"/(?«»<..!!. A tui'iiit, to ri'mwr 
"1 I'f nn iiliti''*- fwii wliirli lio l,i» liffti 

I'V Ini’ tunn'inl !» fon* tiii' !iTiniantJ'':i of fi!* 
tn mn'y, ii m,!. r*-|>!tr. il to pnoa n jlAit of o.'ci:- 
3 itifj. Cnovttn f. JnvKp.rf Diiamwk 

[23 W. R.. 087 


-100. .Id X fj l/'.Ll 

t. X‘.~- ,\ii t jiotnn-it In n Mtniii'.-.r v.itlioit 
tij 3*Iis-it! '1 1'.ulf In tij. Coilirtor ninl'T ». 2 .">, Act X 
t'f is I (iMOs-^rilv nil illiim) I'jrt-tnirtii. . The 

ii!i,“itily lit thr (jictnntil nuisl lu- istAliOml hy 
tUdiSici. Mlio UiTTt.'' .‘'t.MSlt r. Kor>- 

T.A-.uv . : . W. R., 2604, Act X, 08 

<170. -—JdXo/K'ip. 

t. 2.", ri. C, oil I i, 2.1 J.inif t/ii'n Jf'h'J, t. 2.1 
—-Si:if/ir ;i',))f>nan l,y niOfol. — W’lntin riniimhr, 
of Ills onii n'llliorily, nml nitl'Oiit the inti rAiiitton 
<j{ tile (ViUirtor nml'T h, 2.', Art X of IS.'P, 
('jfvt* ntininl whnn' U.nr lins ( xjlirlO. llio tiiinnt 
iu!\y n’txn <r }0'i.<s5o:), «itlimit r< fi rcnro to Ihf title 
■of the "ttiiiiiihr to cji'it Iiim. in n («it uinUr s. ir>, 
Art XIV of 1850 1 lint if tli< tenmil sno ninkr 
t'1.0, n. 20, Art X of 1850, Uie ijurAio’i is ojHii ns to 
still tiler til' tiinnry v.ns nt tin uiil or not; nml if 
it M.is nl nil mil, tl.r timlit im»t foil in liis niit. 
.TovAiiiifN AciiAiurc r. li.ut.tTirir AcitxTun 

[B. L. n„ Sup, Vol., 1020 : 0 W, R., 613 

I’njooN Drrr Ilosics: r. IlA5! X.tTit KniMO- 
r.An 21XV. 12., 123 

. 471. Jlfstoration lo 

lenanrt! nfler irronj7/til friV/i'oH, — If n raiyat, holil- 
inpal ftiwrticiilarriiit, is unlii'vfnlly evicted, liOf’ 
not nccc-s'irily cen'O to liold at that rent ; and/ 
is n. stored to jicsiession, lie is festoml to liis of 
holding. KASUEEll.tBV GnoSE r. ll.sii Co 
GiiosE saw. R., '* ■ 

LriTEETr-virissA Bibee r. PoourK Beie 

Sei.v XV. It, F, B. t. 


472. 




datiiaffcsfor tjecl merit . — Inn suit by nn ejected 
see to* recover n. year’s balance of rent from bis 1 
sor, who h' n lease to another ])arty and d 

3 x)ss;ctscd/ / that, by granting the lat 

lease, def ' himself responsible for an 

loss wide ' occasioned to ■ 

even thou ' not collected the rm 

lumsclf. I c. Xfui; if- >• > 

jrnA . . 14W.It,43 


j LANDLORD AND TENANT-eofl/intfed. 

I 23. KJKCTJIJ'iX'T — eontinued. 

. 473 , Effect of ortlor of ojeeftaont 

1 ~-J}rn^alJ!enlAef,JSdl>, rr. S3—IiifrAl to itandinff 
I eropt on Ifiiid , — Tliecfficl of an order of ejectment 
j under F. fi3 nf the Jlent .Act is to disjiossess the 
j raiyats, no* only of the land, hut also of tlio croji 
standing tlicreiai, the object of such an ejectment 
hciii" lo/eriniiiatc co!n 3 ilelely tlic connection between 
tlm partirs ns kndlonl and ttnanl. In tue sjattee 
nr Dckjan .IIauto.v r. IVajid IIosiii't.v 

fl. L. R,, 6 Calc,, 135 

‘ 474 , “ - — - Suit for arrears 

of rral~lUr.^al Jlent Aft (IStnp, Art Fill of 
/bdty, ti. 22. (72.~~.\ landlord nho sues for arrears 
"f rent, for the V. hole of one year, and a portion of 
the nnet, and abo for ejcctuicnt, is not entitled to a 
, lUcMvi for (he hlter, Ihe right to ejertniont under 
». 22 of the Bent Act (Bengal Act VIII of 18C9) 
ncemis at lh.‘ md of the year, and forfeiture or 
J flitiniihmiin-i of ilir trnniiry ilureijjion takes place, 
j hut if (he landlord sues for Fiibseijnent arrears, he 
1 IrcUs the defendant as his tenant, and the rislit .ac- 
I ijnircd under that section mnet he taken to have 
j hi I'll avniveal. .TooksecEI CiioavnilEAlN r. VlAllo- 
; vru 7:iin.{7!J}: . , I. L. R,, 14 Calc., 33 


476 . — Apreevicnt 6 y 

frft.prnry'tfnanf to rrtiiiyiiis/i /tit /lotdfny — Ayret' 
neiif not en/i>rcrnltf~ Suit for sjircific performance 
of nyrmnrnt — .Juriidietion of Cinl Courts . — ^Tlic 
cUfeiidanl, who nns nlinanl nith a right of occu- 
jciiicy in the land enllisnled and held by Idni, 
esi'cntcd a k.abnll.at in respect of tbc said land in 
faaour of tbc 3 )l.itiitifr.s (his l.andlorils), ngrcritig that 
on the cijdry of the term lixed in the kabnliat be 
should base no claim to retain 3 iosscssioti of the 
cnllivatory Ivolding, but that be should give it up. 
Plaintiffs sued for ejectment of tbc defendant on the 
basis of the a;grcemcnt, and obtained a decree fjom 
the lo'.vcr Appellate Court. On second appeal by the 
defetuLant,— /Teh? that, inasmneli .as the idaintiffs 
sought to enforce the covenant contained in the 
kabnliat bi such a manna' as lo extiugnisb the rights 
of occupancy found u 3 K)n tbc facts of tbc case to 
have been awtuired by the defendant in the liind in 
suit, such suit must fail, as opposed to tbc liolicy of 
law ns sbowii in the provisions of s. 9 of the 
*■ Act (ActXn of ’* Such a tciuant may 
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, given in that 
‘ic manner se 
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enforcement of the 
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LANDt.OKD Am) TENANT~rrn?iR«frf. 

2:i. r,j r.CTMi;vr~cefi/ifl.;/-r/. 

■^67. - - pjootmont— 

(>/ {rriint #n f /■ rn!, rfd to JwHfiitfr'. if ttitpctirtifj 
Irf. >v fftiftre it It;! tin f.ri tn . — In n osii*, for 
nir.') t’>‘A «i!rt rl'iinii'il t') l.iilil vistUr A jttrmn- 

'^'^1*,^'®"*^' fn'-'t'il tint till' Icnnri'' iiin!*r 

njitfh titn {'tsintiitK rlnitni't! hml no'.. thn> 4 *h i. t 
!o hi’ j'rniii.'iii!!, !i.'f !i pit n« Jlrl<! 

tl nt till- jilssiitifT* tvifi- ( iititl. it to r-ircuil. Cm*.'-'- 
j>AU KrjtAis (truA r. .Mft'oi’ti Motij.it 

til C. L. R, 387 

A08. — — Suit li; ti’i’ tr.i 

JiC p i'ti'/jirii'i. - t.jiAOt. to rtfOirr 

»! ’1 of no ol;t frvfji « lii>*li 111* tin lin'tl liinjul'. 

t>y lii? tnoillord t-"for>' ihr ti'niiiiintion of Iii^ 
!■'. ntifV, i« i.n*. Os^ltiir-'l tn jinno n riAit of <Vfi!- 
Jni'.ry. Ctoni.t r. JlU Kr.ff; 1>1IA^•00K 

t23 W. I?., 3S7 

400- — Jr! .V o/ 

■f. 2.*.— An ojirtnunl iy n /n!t)i!i'i\r wi'.'ioul 
'! ii.oit.-- to tt)-' (‘<jit<-clor nniVr J'. 2.', Act X 
yi Ic Hot iifci-i* irity nil rjicliiicnt. - Tlic 

Jill .'ntity of !]).' ijtftrjirijt ?‘i' (‘itni'Htliii! liy 

cij.tiiiri, Mtro IttifrK SlSrtll r. Vjioot. n'on. 

, ; . V/. R, 180-1, Act X, OS 

470. Jet X t/ J'-S'X 

s, i’J. rl, nil ! A. !)3 - A.i Jr!, Jfi.VJ, t. 13 

•~Sisti /ttr If riiipnl . — Wljiim r.iiiiiiiilir, 

of tit* own nnltiority, niut Mitliont tlio inlcntiitlon 
of ttio Cotliftor niuti'r *. 25, Act X of ISfiO, 
(‘jfet* n tfiimt ii'lio.A It.-uo Ims cj jtircil, tttc titmtit 
Miiy rocovir yossr^'to:!, witiiont n fire nee to tlic tit to 
of ttio jMninit'vr to eject liini, in n entl uniter *. 15, 
Art XIV of IS.'Oc Imt if 'tie tcnnnt cnc tintler 
ct.O, «. 25, Act X of 1852, tlic ijncition i* ojicu n* to 
wliitlicr ttic tiimticy was nt nn cnil or not; ntnl if 
it MM ntnninil, (l.e tenant inutl fail in liis Miit. 
.loKAiniVA' Acn.viuri: r. ItAKArry AcnATiJin; 

ro. L. R, Sup, Vol., 1020 : 8 W. R, 613 

1,'iuooK Drrr Homck c. Raji Xatu Knuto- 
KAU 21 W. B., 123 

Jifttoration to 

tenaxc’j rtjifnrroxpfv.l rrirdoii . — If n niiynt, hold- 
ing at niiariiciitar niit, is nnlnivfuKy evicted, he does 
not necessarily cease to hold at tlm’t rail ; and if lie 
is restored to jiossrPftoii, tie is restored to his orishial 
holding. ItASiiBiUJAtiY OiioBi; e. Raai CooifAn 
Giiohe 22W.R, 487 

IjCTTKirpcKKiESA Binnn r, Pooeik HKnAurr 
•Sr.iN W. R, F. B., 91 

472. Liahilifff to 

damaffcs for ejectment. — In a suit hj- an cjccteil les- 
see to recover a year's balance of rent from his les- 
sor, M’ho had given a lease to another jiartyaud dis- 
possessed plaintifT, — Meld that, by gi-antiiig the later 
lease, defendant had made himself responsible for anv 
loss M-hioli might thereby be occasioned to plaintiff, 
even tbongh ho (the lessor) had not collected the rent 
liimsclf. Gobikd CntJND Juttee r. Mttn JIonuK 
■Jha 14 W. R, 43 


BAKDLORD AND TENAUT-aonlinued. 

23. I'.JKGrMKKT — fontimieil, 

473. . Dnbctofordorofojoctinont 

—Jlenttat Jlent JetJSn?, s. SS—JUffhf to tlandinn 
I crotii on /und. — ^The eifict of nn order of ejectment 
;■ under s. 5.1 of t|je Roit Art is to disjiojsejs the 
j raiynls, not only of the land, but also of the crop 
standing thfTC>m, the object of such an ejectment 
^ bcidi; to tcnniriate cfiinjileti Jy the connection hctivcen 
tin pariiis ns htidlonl and tenant. Ik TUr. JtATIEIt 
, or ))t;iUAN Maiiio.k r. Wajid Ho.-eeix 
; [I. D, B., 6 Calc., 135 

4 <4. - - - _ ■ Unit for arrenrt 

of irnt — 7lrn/;al Jleiil Jet (It eng. Act VITT of 
I It. SS, 52, — A landlord nho sum for arrears 

' of rent, for the M'hole of one year, and n portion of 
the niatf, niid ako for ejectment, is net entitled to a 
, iltcno for the hatter. The riirht to eji'clnient under 
e. 22 of the Rent Act (Hriigal Act VI II of 18C9) 

I nr»Tur,i nt the end of the year, niid ferfeituro or 
j dittnninatio;! of the ti'iianey llicreu]ion takes place, 
i bn! if iho huuVori) iin't for mihicpicnt nmnTB, he 
! treats the defendant as ills tenant, and the richt ac- 
ipiir.d nndfr that section iiuirt be taken to kive 
' I'M'il u-aivcil. dOGEdUCI!! CUOWJlJir.AIK r. MAUo- 

.'trii KnuAimt . . I. L. B., 14 Calc., 33 

476. Agreement hy 

orrvp inryAenitnl in reUnquhlt his holding — 'Agree- 
v;en! not enfurcrnlle—Snit for specific performance 
of agreement — Jurisdiction of Citil Courts . — ^The 
defendant, wlio was a tenant nitli a rigid of occn- 
jiauey in the land rnltivated and held by him, 
emented a k.abiiliat in respect of tlie said land in 
faaonr of the plaintiffs (his landlords), ngreeinp that 
on the tiplry of the term fixed in the Icabuhat he 
f,li',uld have ’no elalni to retain possession of the 
enlllvatory holding, but that he should give is up. 
Plaiutiffs sued for ejcetinent of the defeudant ou the 
basis of the ngrremeut, and obtained a decree A'om 
tlie lower Appellate Court. On second appeal by the 
defendant,— ITc/d that, inasmuch ns the plaintiffs 
sought to enforce the covenant contained in the 
kabnliat in sueh a manner as to cxtiugnlsh the rights 
of occupancy found upon the facts of the case to 
have been nci]uircd by the defendant in the laud in 
suit, such suit must fail, ns opposed to the jxilicy of 
the !««• ns shoivji in the provisions of s. 9 of the 
Rent Act (Act XIl of 1881). Such a tenant m.ay 
bo ousted from his linldiug by enforcement of the 
remedies ggven in that behalf in e. 95 (d) and bnt 
not iu the raaiuier sought by the plaintiff in this 
action, Kauei TirAKniAi r. Gakga Kaeain Lae 
[I. I,. R, 10 AIL, 815 

470, — — — JUvidence Act 

(1 of mZ), s.m^Mstoppel--KmiaU land— Tin. 
assessed icaste reclaimed bg plaintiff — Potfah grant- 
ed to defendant . — The plaintiff, who was the holder 
of a waip; in Cannrn, demised adjacent waste land to 
one who brought it into cultivation and remained in 
occupation for two years. The land was not assessed 
to revenue in the name of eitlierof these persons.^ At 
the end of two years the tenant let into occupaHon a 
sub-tenant, who subsequently assi^ed hiB_ right to 
the defendant, the holder of a neighbouring wai^. 



( ) 


DIGEST OE CASES. 


( 4G12 ) 


l^\NDLORD .WD 'rBNAm'-cun{:nui.-l. 

2.). K J KCr.MKNT-ci-ii^Iiiacd. 

'107, Illegal ojuotmout— Eyr.U 

o/ trn^siilu he re)i^ re^! it) jio^trut'vit %/ ditpoiietttd 
hfj' r«s ic»Mre u put att <ud /u.—Iu a jult for jiouii* 
jwn by.i tnuiiU v.l.i) cUimul l-f hoIO utukr » jaruu* 
tusa t'iiur*', H \^a 4 fo’.iinl that the Itiuirc uiithr 
vflacU tloj I'laintKT'i rlaltnirl luO not, ihua^ti n. I 
Jouiul to t.tf iKnuatuitl, h.;,:) pat ait tiul to, Jleht 
that t!u ' 1 WiitiiTi -.ure iiilitUil to tiUtCml. Cuv.v 

j'Aa Kitwau (icsiA r, Moi.tAU 

[11 C. L. IL. 387 

•108. Suit ly !<ii tn! 

Ji f iiiiaiit, lo r.fov.r jv'.i-.i- 

51' n of an o'.it joU’ frvjat nhh'h he LaA hem ilij]H>j- 
ite'-jiO h_^- h;. UniUenl Kfore the tKrmlr.atiiKi of his 
teoancy, U tU't uijnirnl to jtrom a rkl.t of oceii- 
1 uicy. CuuAiFi- r. JttcKtirK DiU.vooit 

[33 W. R., 387 

•ICO. Act X of 

j. Xi . — An (’jn-tmml hy a .•aniitular without 
aprlicath •! KUi.ie t« the Cvileeior iit(.!er s, 25, Art X 
of Is'l’i is tojliactsfarily an i-jtetli.Mit. • 'X'he 

ilii.'aiity of the ijtcJuujit mint le titalluIuJ hy 
es hhi'.eo. Sttio JJt'rri'.s .‘'i.SiUt c. I'liooi. JCoo. 
»JA»w: . : . W. H., 160-1, Act X, 08 

470. Act A' if f S5l>, 

}, ilJ, cl. (!, uu t 4. Vo •• XiViiV.i/i'oa ,/e/, t. /;J 
■' — Sait for jo.fjcetiuii iy roi’y,;/. — H’hma zamhitLir, 
of hu oiru authufity, ami viitlaiut tlie iiittreeiitiou 
of the Collu'tor iiinlir s. 25, Act X of lS5t\ 
ejects a tui.iiit nhojc Uase lus cApiro), the tcuant 
may recover ]04Ji4iio!i, without rvftruicc to the title 
of the Aimiiidar to eject him, in a suit umkr 1 . 15, 
Act XIV of 1859 i hut if tile tenant sue uiulcr 
cl. C, 3. 23, Act X of 1S59, the tiuisiion is open as to 
whither the tenancy was at an mil or not; ainl if 
it w.ts at an cntl, the tinaiit must fail in his suit. 
Jo.v.vitDc;,- Acii.uijKt: c. IlAUAncs Acuaiuei; 

[B. L, R., Sup. 'V'ol., 1020 : 0 W. R., 513 

UiUDO:,- Uerr Uo.nick r. P.Aii Xatji Ktomo- 
itAU 21-W.R., 123 

• 471, — Jlcituration to 

iciHsiicy after wroiipful eciction, — If a raiyat, hold, 
ingat ;i lurticiilar rent, is unlau-fully evicted, ho does 
not ncccej-irily ceaso to hold at that rent ; .and if ho 
is ristorcd to ixnsession, ho is restored to his original 
holding. IlASUiiiiUAitA: Oiiosn c. Ham Coojcak 
G jioais 22 'W. B., 487 

LCTTEET?tra>1SSA BlDEK C. POOIIN BKILVIIEK 

Seim ..... W. E,, B*. B., 91 

472. iiaiiViVy to 

damages for ejectment. — In a suit by an ejected les- 
see to recover a year’s halaiice of rent from his les- 
sor, who had given a lease to another party and dis- 
possessed plaintiff, — Held tiuit, by granting tho later 
lease, defeuduuthad made himself responsible for any 
loss which might thereby be occasioned to plaintiff, 
even though ho (the lessor) had not collected the rent 
4iiinsdf. Goeimd Citnrn) Jbtteb r. MuMAfoinjii 
-JHA . ■ . . . . 14X7.11,, 43 


LAJNTDLORD AUD 'TinsrAlIT-ccm/hiusd, 

23, hJ ECrniEXT— eoa/hmed, 

•' - EQbot oforclor of ojectmoat 
~Jk»j.,l Heat Act, iStlO, j. 53—111^/, t to ttanding 
oro/;j U%mL — offect of au order of ejectment 

under s, 53 of the Kent .let is to dijjwjscss the 
j r.viy.iU, not only of the laud, hut also of the crop 
j standing tlirriviii, the object of such on ejectment 
! Ining to tirminate rompltlciy the connection between 
the jurtiis as hiudionl and tiiiant. Iw the JIAITEB 
or Duiua.v .Mahto.v r, Waoiu Hossei.m 
i p. Ii. R., 6 Calc,, 135 

'17'1. — _ Suit for arrears 

of ! eat— llengal lUnt Act ffieng. Act VIII of 
SI. 29, 5S. — A landlord who sues for arrears 
. of rent, for tlie whole of one ymr, and a portion of 
' tho luAt, and also for ojictmint, is not entitled to a 
, dicrcc for tiic latter, 'I he riglit to ejectment under 
, *. 22 of tlie Umt Act_ (Bengal Act VIII of 18C9) 

I aecnus at the end of the yiar, and forfeiture or 
; diti nninaiion of tlie tiiiancy thu'eynion takes place, 

I but if tlio landlord sius for suhsispient amars, ho 
I trials the defendant as Ins tiiiant, and the right ac- 
’ unired midir tiiat sietiou must bo tikcn to kave 
t I.ieil waived. JoOEaUCttI CllOWWUUAI.V f. Maho- 
iiiH> Rim.Kimt . , I. L. S,, 14 Calc., 33 


476, Agreement hg 

occupancgdenanl to re/rii^iiiV* /iiV folding — 'Agree- 
i,.ent not enforceable— .'iuit for sjieaijlc jierfonnanea 
of agreement — Jurisdiction of Ciett Courts. — The 
dofciulant, who was a tinant witli a right of occu- 
juncy in the land cultivated and held by him, 
exicutcd a kabnliat in respect of tho said land in 
favour of the plaintiffs (his landlonls), agrciiug that 
on tho expiry of tlie tmn llxcd in the kabnliat ho 
sh-uld have no claim to retain jxisscsiion of tho 
cnUivatory holding, hut that he should give it up. 
I’l.iiutiffs -sued for ejcetiuent of tlie defendant on the 
liasis of tlie agreement, and obtained a decree Bom 
the loivir Appellate Court. On sicoad appeal by the 
defendant, — Held that, inasmuch as the plaintiffs 
sought to iiiforcc the covenant contained in the 
kabnliat in such a iiuuucr as to e-xtiaguish the rights 
of occtip.ittcy found upon tho facts of tlie case to 
liave been acquired by the defendant in the laud in 
suit, such suit must fail, as opposcil to the jxilicy of 
the law as shown in the pi-ovioions of s. 9 of the 
Bent Act (Act XII of 1831). Such a tenant may 
bo ousted fitmi his holding by enforcement of the 
rjincdlcs given in that behalf ins, 95 (d) and^, but 
not in tbo manner sought by the plaintiff in this 
action. Kauei TuAKinUI r. GASQA XkCBAIK Lah 

10 All. 615 


470 , — Evidence Act 

(I oj 'l672J, s.llG—Hstoppel—Kmnaki land— Tin- 
assessed icaste reclaimed bg plaintiff' — Pottah grant- 
ed to defendant.— She plaintiff, who was the holder 
of a ivarg in Cauara, demised adjacent waste land to 
one who brought it into cultivation and remained in 
occupation for two years. The land was not assessed 
to revenuo in the name of citherof these persons.^ At 
tho end of two years the tenant let into pccup-ation a 
snb-teuant, who subsequently assigned hi 8 _ right to 
tho defendant, the holder of a neighbouring warg. 
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LANDLORD AND TBNAlfT— <ron<«ii»»rf. 
23 . EJECTME^T— Mnttnw./. 


ifbcn tlie potUli wts to him i ( 2 ) Uiftt the 

phuniiS nai uot cutillcd to eject the dcfemleiit 
bussinxTA V Kmsu'tirPi. 

[I.L.R.,12Ma<l., 423 


477. J/ifaek tenure 

— o» luamt/ar (o rteoter patitttioajrem a 
t., .... ... rf'niiniii/r tn Ante rt(fttntd <* Mon’jfa^e 
■ • 1 . • I . * odetfte — An 

from cert&in 

i Tlio Conrte 

_ , , • , anJUifttcuo 

G was mvuiilar Die dcIcniLuits had rcdermctl a 
mortgage tScctcd by O and claimed to hold posacaaioit 
ai agaiuat the plaintiS, Held that, aa tho land naa 
found to hcloug to O ai mireaular, and aa hia mmai 
tenaro waa atill tubtutui?i tho utaudar 

waa not entitled to eject the dcfcndaiita, nhelher or 
sot they had any nglita aa agaioat the mortgagee 
VxKATac JASassax t llit:>i( 

CIL S;.. 10 BomHl 88 


( 4 ) Eoticb to 4 CtT 

478 . Necesalty of notlco— Jfo* 

of determination of teaauey — hoticc to qnit la a 
neccasary jort of tho laodlord’a title to eject the 
tenant. Asctrui Eawsiav c Tasstiu Mooourd 
E awciis . I L B., 3 Mad., 340 

470 ! 1 Vodeo/dtUr 

mtnaiton of fenoney —In a amt by a leasee to ooat 
the tenant in t>aaaiaaionr— ifeld that the tenancy 
must be ihown to ha>o been legally detemmed by 
notice to quit, demand of poasctaion, or otbcraiac 
YnzPaiBicK T Wallacb 

C 3 B L B , A C , 317:11 W. It, SSI 
NaBAiv Idc'curi. r Ebookto hlauaTo 

[25 W. R , 50 

480 - - • Surrender of 


LANDLORD AND TENANT— eoniinaed. 

23 . BJECrirEJiT— con^isKCd. 
no inch notice UajB'niEOviTii Moosiiopasiiti r. 
Basaissn Kttuuah Kuo'disnan 

[L L. R., 2 Calc , 148 26 W. R., 320 

463 . r««ant at mil 

—Eadeeee of local cuetom — The nature of a hold* 
ing, aa between landlord and tenant muat alwaj a bo 
a matUrof contract, either expressed or implied If 
tlicro u uo cxpreai agrecmctit. a tenant becomca 
a tenant at wilt, or from year to year, and is liable to 
be ejected upon a reasonable notice to quit, unless 
some tocal custom to the contrary is iroted p£ 0 « 
sjj'ari CcOitiSEV r. Jlrrrov Depa-st 

[L L. R , 3 Calc ,890 1 C L R., 677 
VBDOOIi KoBEEU r OUBB CliaXD LailATl 

[24 W R,, 401 

Tasrarozio GiiosiB «• SaraafA Cnnsv bapjr 

[ 8 C. L R., 60 


cultural lease, there bcui.; no proi isiou lu'tho Act for 
such a Dctice Rau ^aIUlH Saaa r VtAxoair 
Ubio 4 C W tN , 763 

485. * Reevpt of rent 

— Cre<t/<o» of tenancy— Tho rccOeniliou by tho 
owner of lands of the interest of parties in posscisiou 
by the nciipt of rent fn m them eonstitutii a t(u> 
aucy requiring to bo dotcrmincd by notice or other* 
into before such parlies can be treated as trespassers 
bo>BT Eoosb r lUuuut Rauadoob 

[t L n , 1 Calc , 301 25 W. R., 238 
LR., 3 1 A, 82 
480 ■ — I.«ate at email 

reni— Bndotrsd laude — Tenant a! iritt —Lands 


bis rent fir aeviml years Held reicrsmg the deeroo 
of tho Principal Sadder Amecn, that the smallness of 
the rent ahowod that tho lessee was mircU a tenant* 


[4 C W 'n , 007 

481. Eatgat vniltoat 

right of occupancy — Quare — Can a zamindar eject 
a raiyat not having a nght of occupancy without giv 
mg any notice Koairi Savqaxh » lloJiAXATir 
Gossamee 21W.R,332 

482 — Suit for eject’ 

mtnt troi ghtictthoui notice — A raijat whoso tenancy 
can only bo ditemincd by a reasonable noticetoqnit, 
expiring at the end of the year, can claim to hare a 
suit for ejectment brought against him by hia land 
lord dismissed on the ground that he has rcceired 


l I .• S i i 

1 C— V ^ ^ ..J. I I I , ' ) 

487 ■' ' Su t for parh 

iionand ejectment of raigats — Sight o_/ ocewyancy — 
In a suit for partition of tbo joint mam lands of a 
‘ Hindu family, it was not disputed that the plainti£s 
were entitled to the share which they claimed but 


possession ever since, and that they had thereby 
acquired a permanent right of occupancy. Semble-~' 
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( 4G11 ) 

:LANDI,0KD and tenant— oonlinued. 

- 3 . EJECTStENT — continued, 

niogal ojecfcmont— 


467. 


of tcnajitto 00 resiomd to possession if dispossessed 
hej'oro tenure is j>ui an end to . — In a auifc forposscs- 
biou by a tenant who claiincil to liolil nmicr a pcrnia- 
neat tenure, it was found that the tenure under 
wliieh the plaintiffs claimed liad not, though not 
found to ho permanent, been put an end to. Held 
that the plaintiffs were entitled to buccccd. Cura- 
Dili Kuiuu Gdua r. JIuuora Mouioiu 

[U O. L. E., 387 


408. 


•Suit hy tenant 


/or possession , — A tenant, suing to recover jiosscs- 
sion of an okl joro from which he has been dispos- 
sessed by his landlord before the termination of his 
tenancy, is not reijuircd to prove a right of occu- 
pancy, CuowuY r. Juukkek Duanook 

[23 W. E., 387 


400. 


ActAo/lSSO, 


s, 33 . — An ojeetment by a aamindar without 
aiijilicatiou made to the Collector under s. 26, Act X 
of ISfiO, is not necessarily an illegal ejectment, • The 
illegality of the ojeetment must bo established by 
ovideneo. Siino ItciTUU Sufou o. Puooi- Koo- 
aiAuru . . W, E„ 1884, Act X, 08 


470. 


- Act A' of 1S30, 


s. S3, cl. 0, and s. SS —Jjitiiiiaiion Act, IS59, s. 13 
— Suit for jiossession by raiyat . — When a zamiudar, 
of his own authority, and without the iutervention 
of the Collector under s. 25, Act X of 1859, 
ejects a tenant whoso lease has c.vpired, the tenant 
may recover possession, without rcfcrcucc to the title 
of tho zapiiuhir to eject him, in a suit uuder s. 15, 
Act XIV of 1859 >• but if the tenant sue under 
cl. 0, B. 23, Act X of 1839, the question is open as to 
whether tho tenancy was at an end or not ; and if 
it was at an end, tho tenant must fail in his suit. 
Jokaedun Aohaejee V. Habadun Aobabjee 

[B. L. E., Sup. VoL, 1020 : 9 W. E., 513 

Bah Nath Kuitiio- 

. 21 W. E„ 123 


UEJOON DETI BOEIOK i’. 

EAE .... 


471. 


— Restoration to 


tenancy after icronyful euicttoii, — If a raiyat, hold- 
ing at a particular rent, is unlawfully evicted, ho docs 
not necessarily ccasc _ to hold at that rent ; and if he 
is restored to possession, he is restored to his original 
holding. Eashbehae-e Ghose v. Bam Coomak 
Ghose 22 "W. E., 487 

XciTEEBraifissA Bibee v. Pooiiir Behaeeb 
Seim "W. E,, E. B„ 91 


472. 


Liaiility to 


damayes for ejectment . — In a suit by an ejected les- 
see to recover a year’s balance of rent from his les- 
sor, who had given a lease to another party and dis- 
possessed plaintiff , — Seld that, by granting the later 
lease, defendant had made himself responsible for apy 
loss which might thereby be occasioned to plaintiff, 
even though ho (the lessor) had not collected the rent 
Tiimself, GoBiMo CH0OT Jctteb MraMoOTw 
Aha ..... 14^.^., 43 


( 4012 ) 

DANDDOED AND TENANT-co«ffa«s(l. 

23* EJ^ICTMENT — continued* * 

473. -— . Effect of order of ejectment 

—JBcnyal Rent Act, 1869j 's. 53— Right to standing 
crops on (and * — ^TIio eiTecfc of an order of ejectmeufc 
under s. 63 of tho Beut Act is to dispossess the 
raiyats, not only of tho laud, but also of the wop 
standing thereon, tho object of such an ejectment 
being to terminate completely the connection between 
the parties as landlord and tenant. In the matiee 
or Duejan Mahion r, IVajid Hossekt 

[I. L. E., 5 Calc., 135 

474. Suit for arrears 

of rent— Bengal Rent Act (Beng. Act VIII of 
1S69J, ss. 22, 52 . — A landlord who sues for arrears 
of rent, for tho whole of one year, and a portion of 
tho next, and also for ejectment, is not entitled to a 
decree for tho latter. The right to ejectment under 
a. 22 of tho Bent Act (Bengal Act VIII of 1869) 
accrues at the cud of the year, and forfeiture or 
detemination of tho tenancy thereupon takes place, 
but if the landlord sues for subsequent arrears, he 
trciits tho defendant as his tenant, and the right ac- 
quired under that section must be takcu to have 
been waived. JoGeshdei CHOWDHEAiy v. Maho- 
med Ebe.uiim . . I. L. E., 14 Calc., 33 


476, 


Agreement hy 


occupancydcnani to relinquish his holding — Agree- 
ment not enforceable — Suit for specijic performance 
of agreement — Jurisdiction of Civil Courts . — The 
defendant, who was a tenant with a right of oeou- 
pancy in the land cultivated and held by him, 
executed a kabuliat in respect of the said laud in 
favour of the plaintiffs (his landlords), agreeing that 
on the expiry of tho term fixed in the kabuliat he 
should have no claim to retain possession of the 
cultivatory holding, but that ho should give it up. 
Plaintiffs sued for ejectment of the defendant on the 
basis of the agreement, and obtained a decree from 
tbc lower Appellate Court. On second appeal by the 
defendant , — Seld that, inasmuch as the plaintiffs 
sought to enforce the covenant contained in the 
kabuliat in such a manner as to extinguish the rights 
of occupancy found upon the facts of the case to 
have been acquired by the defendant in the land in 
suit, such suit must fail, as opposed to the policy of 
tho Jaw as shown in the provisions of s, 9 of the 
Kent Act (Act XII of 1881). Such a tenant may 
bo ousted from his holding by enforcement of the 
rejiiedies given in that behalf ins, 95 (d) audf/}, but 
not in the manner sought by the plaintiff m this 
action, Kahei ThakubAI v. Ganga Naeain 

[I. I,,E., 10 AIL, 015 

Svidence Act 

(I of 1872), s.ll6—Rstoppel—Kumahi laud— Un- 
assessed waste reclaimed by plaintiff— Bottah grant- 
ed to de/endaiiL— The plaintiff, who was the holder 
of a warg in Canara, demised adjacent waste land to 
oue who brougM ifc into cultivation and remained in 
occupation for two years. The land was not assessed 
to revenue in the name of either of these persons.^ At 
the end of two years the tenant let into occupation a 
sub-tenant, who subsequently assigned his_ right to 
the defendant, the holder of a neighbourmg 
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DIGEST OF CiSES. 


( 4618 ) 


iAJIDLORD AND TENANT— cflntmuerf. 
S3. EJECTMENT— 


LANDLOnD AND TENANT— con<i»m«<f. 

23. EJECTilENT — conitnued 
ths 
dal 


qai- . 

407. 


[E L R, 24 Bom., 426 
— Fermanenf 


rru 


It at an an»>\Lr w ujb 


tho Uudlonl’a title, and absoUed liiiu from tbe 
oUigation whlcli troald Imte dmoltcd ou him of 

S irut(* to tlio defendaot a notico to quit if the defen* 
lot had (ctup a tenancy from yeartoyeor. Bibi. c. 
VianTA^iiTQ Josui . L L. It., S Bom., 226 
498. ■ Tenant from 


485. 


[LI*R. 18 Eom.UO 
Trane/ar e/^ 


before decree enunot bo counted NaKOBUoi Eva* 
Tiuii c. FssTa:<Ji Jiugsui BBom., A. 0 , 31 

400i Tenant Jroxn 

year to year.— \ notico to qsit, niiuiisf only for ten 
tby*,!* not a lUtl^ciontly rcamable notice on whicli 
a (andlord can iniiatain n euit in ejectment against 
atenant from ycor to year. lUu llOTio:r Muitopl 
n Nbttso Eaut Dossbb I. L. R, 4 Cnl&, 838 


as landlord, and that tlicro nas aoy contract ot 
tenancy between them. Unhamina Dett v. Vaf 
Xv%ia Hegde, I.L.II,, 17 Mad, 318, and DodMu 
T. Jhrrfdacfao 2r«Wya» Qadre, 1. L S , Id Jtom , 
110, referred to Hiicsi BEOtru e. Katuct 

[L L. R, 17 All, 46 


Oqav 


E E. R, 20 Bom , 759 
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( 4616 ) 


liAJSTDLOED AlTD TENAM-T-co;,<,-««di, 
23. EJECTMENT— CO, 

That, even if the ftiiyats hail iiot a permanent tenure, 
they could not bo ejected except upon notice at the 
end of the Fasli, so long as they paid the rent due 
upon the lauds. SajiixadA Puiai v. Sttbba JIed- 
uiab .... L L. K.; 1 Mad., 333 

488. — 2£itladar, Might 

of — Kudimram or (cnanl-right, Mresumplion as to 
— Might to eject, — The kudivaram (tenant-right) docs 
• not necessarily vest in a mittadav, as such, so as to 

eutitlu him to eject the raiyats on his mitta on notice 
as tenants from ye.ir to year. Sbinitasa CnETTi r. 
jNusjtrA'DA CUETTI . 1. L. K., 4 Mad., 174 

489. Tenure (runs- 

ferable bg custom, — The mere fact that a tenure is 
•transferable under the custom of the district docs 
not make it one which is not tcmiiuablo by the 
-landlord on anfUclcnt notice. SiiAiiA Su.mdam Dam 
V, Nobin CiixrsiiEn Kolya . 6 C. L. K., 117 

490. Claims of rival 

tenants — Poitah bg landlord to tenant out of pos- 
session, — In a suit between two rival tenants hiving 
the same landlord, the one striving to obtain, and 
the other to maintain, ])osscssiou of a particular 
parcel of land, where it is found that the defendant 
is still in occupation and has not boon ejected by the 
.zamiudar, the mere production of a pottah alleged 
to have been granted to the plaintiff by the zamindar 
canuot of itself determine the tenancy of the defen- 
dant, or enable the plaintiff to stand iu the shoes of 
the zamindar aud serve the occupant tenant with 
a notice to quit, Citonbeb Moneb Chanda v. 
Dbindadtjn Nath , . .25 W. B., 132 

491. Permanent 

tenancy pleaded, — Suit to eject defendants from 
certain land held by them from the plaintiff under a 
chalgeni (yearly) demise of 1869. The defendants 
pleaded that they were kattugudi (permanent) 
tenants of the land in question : they had set up 
their title as kattugudi tenants previous to the 
chalgeni demise, but it did not appear that they 
had re-asserted it up to date of suit. Held that 
••the issue whether the plaintiff had given a notice 
to quit, reasonable aud in accordance with local 
usage, should bo tried. Baba v. Vishvanath Joshi, 

1, L, M„ 8 Bom., S28, considered. Sobba r. 
Na&appa . . I, L. E., 12 Mad., 353 

492. Notice under 

s. 84 of Bom. Act V of 1879 — Plea of perma- 
nent tenancy, raised for the firsttime in defendants’ 
laritten statement in ejectment suit — Denial of land- 
lord’s title — Objection of leant of proper notice 
raised first in second appeal. — ^The plaintiff sued to 
eject the defendants as tenants holding over after 
notice to quit. The notice required the defendants to . 
vacate within eight days. The defendants pleaded 
"that they were mhasi or permanent tenants. This 
plea was not proved. The Court of first instance 
passed a decree awarding immediate possession. The 
Appellate Court held that, although the notice to 
quit was not according to s. 84 of the Bombay 
Xand Eevenue Code (Bombay Act V of 1879), 
-still as the suit was brought long after the expiry 


liANDLOBD Amo a?ElTAISra?-ee«/;»„ei, 
23, EJECTMENT — continued, 

of the proper period, the plaintiff was entitled to 
recover possession “ at the end of the present culti- 
vating season.” Held iu second appeal that,' the 
, notice to quit not being according to law, there was no 
legal detennination of the tenancy. The plaintiff 
could not therefore succeed. Held also that the 
plea of permanent tenancy set up for the first time in 
tlio dofeudant’s written statement in the present case 
was not such a disclaimer of the landlord’s title as to 
dispense with proDf of a legal notice to quit on the 
partof the plaintiff : Baba v. Vishvanath Joshi, 1. L. 
M., 8 Bom., 323, dissented from. Held, further, 
that it was open to the defendants for the first time iu 
second appeal to raise the objection of want of proper 
notice. ViTHij r. DaosDi X L. E,, 15 Bom., 407 

See also Haji Sattad r. Yenkta 

£1. L. E, 15 Bom., 414 note^ 

and Eam: Chandra Appaji Angal r. Dablatji 
! [I. X, E., 16 Bom., 415 note 

493. : Plea of perma- 

nent tenancy — Decree, Forms of. — ^Tbe plaintiff 
sued to eject the defendants from certain laud. 
The defendants pleaded that they were permanent 
t.auauts under a lease gr.iuted to their ancestor by 
the plaintiff's grandfather in 1805. The Court of first 
instance awarded the plaintifl?s claim. On appeal, - 
the District Judge held that the lease on which the . 
defendants relied was one detei'minable on the grantee’s 
death, but as the grantee’s heirs (the defendants) 
had continued iu possession paying the stipulated 
rent, they were entitled to a reasonable notice to quit. 
The District Judge accordingly passed a decree, . 
directing the defend'a'uts to vacate the land at the 
expiry of six mouths from the date of the decree. 

— Held that the District Judge could not, in Ms 
judgment, give the notice which the plaintiff was 
bound to give to his tenants. Plaintiff’s suit must fail 
for want of notice. Abu Batcab Saiba v. V enkatea- 
MANA Vishveshtab . I, L. E., 18 Bom., 107 
494. Plea of perma- 

nent tenancy — Denial of title — Forfeiture — Waiver 
— Objection taken in second appeal. — The plaintiff 
sued the jaghirdars of a certain village (defendants 
Nos. 1 to 11) aud certain of their tenants (defendants 
Nos. 12 to 18) for specific performance of an agree- 
ment made between the plaintiff aud the jagMrdars, 
by which the jaghirdars agreed to give up to the 
plaintiff possession of certaiu lands, which were 
in possession of the tenants (defendants Nos. 12 
to 18). The jaghirdars pleaded that they were 
unable to give possession, as the tenants (defendants 
Nos. 12 to 18; were permanent tenants and refused 
to quit the land. The tenants (defendants Nos. 12 
to 18) put in a separate defence, also alleging that 
they were permanent tenants of the jaghirdars. 
The lower Appellate Court held that the tenants 
(defendants Nos. 12 to 18) were yearly tenants and 
did not hold in perpetuity, and that the jaghirdars 
had power to eject them. That Court therefore 
passed a' decree for the plaintiff for specific^ perform- 
ance of the agreement as against the jaghirdars and 
for possession as against the other defendants. The 
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LANDLORD AND TENANT— can/iMM. 

23 EJCCTilEM— rondHMrf 


LANDLORD AND TENANT— eon^inuei 
23 EJCCTMENT — conltiiued^ 


i£ A laud loldtr liat fuiUtl to give lue tenant tho 
wnttcu I otic, ofcjictiiint rixjuiKd by a. 3C, llie 
tenancy is iQt to be treated in law os bavin)' ccaaeJ 
cai detcriauiatioi of tlio Una jroviJcd but la to be 
treated as still subsisting t\ hero upon the eapiry 
©Itbetcrmof al uae, but wilLoul tbe wnlteu noUce 
of ejcctuiint rc<iuirid by a 30 of the Act having 
been given b\ the lessor jiosseasioa vras talen and 
xeuti tollecltd by pirwina claunng under a aubsc* 
queut lease,— ife/d that the tenancy of tlio first leasee* 
did notecase upon the deUrmiuatoa of tboterinof 
the» lease , and that the second lessees were wrong 
dornui usurpms posa'suou tud collecting rent* and 
profits, and were liable in a suit for damages by 
way of mesne profits after deduction of a sum paid 
by them for ( ovcrrimeut rereaue, but vrithoutdc' 
iluctiun of ubat they Lad paid tbe lessor of* of the 
expenses they bad incurred m collcctiug the rents 
Sbxiab Dsx c Ajcsiiu Vusad 

CLUB, 10 AH. 13 
61L ieasaoar^at* 

Unant— Tr^nifer bi^ Unant teitkotit co>uinto/land» 
Ihe mirasidari of » village in the Tanjorr 
District sued t ricover a loaaai which had been pul 


others of the defendants, who were now in orcu 
pation lleH that the pilaiDtiSs were entitled to 
recoier the laud withr ut proof of n tice to quit to 
the occupants. ScunaBaxa r NiTAnaia 

[I. L E., 14 Mad., 08 

512 Ltcente to oe 

cufy — Tbe plaintiffs, who were mirasidars of a 
village, pcrmiLtid tbe defendants to occupy tbciT 
land ou the co diti u that they should do llaeh 
smith 8 w rk f r the plaintiffs The defendants 
ceased to do the work afhratime Re/d that the 
plaint ffs wvre entitled to ev ct the defendante 
without notice to quit Axhaeutti e Goruma 

' [I L R , 16 Mad , 07 

613 of per 

manrnt tennnci/ —In a salt for posseesiun of land 
the plaintiffs clai "id title under » lease from the 
throfricmd rs of the village where the land was 
situated *11 e defci dants who had obstmeted the 
plaintiffs frnin taking possession cf part of the hind 
claimed to have permanent cecupiucy rights, and 
assMted that the rtiotiicmdars were entiGed not to 
the land itsilf, but to mtlvAraw only To meet thie 


did not apptir tlut the latter were m p estssioi as 
Uuauts at the limo whoa the suit was filed Vtthi* 
LUJA r VSXCATACUAU LL R., IQ Mfld., I9d: 

614. . Suit by tenant 

to reeoter possession e/oimiwy at Jail ouner— 
Smbsequent cfaii» at yearly tenant unjustly dtt 
possessed — Denial of landlord t Itlle — t'afionce «» 
statement lelneen pie liny and proof —A plaintiff 
sued to recover ixiss ssiou of certain fields, etc, 
alle{,uig that ho was a jLrmancnt tenant of iho 
defendant, having jurehased tho right of occupancy 
from previous occujauts of the land The lower 
Court held that the plaintiffs viuders were mere 


given But Arid that the plaintiff could not re 
covert for hu ilauit and too conduct of hit eaio 
amounted to a denial of bis landlord s (defendant s) 
title* In Lis suit iLo plaintiff claimcu to bo full 
owner, and he cmld nut aitcrwards claim to ho 
restored to pisieisiou on the ground that ho was a 
yearly' tenant entitled tu notice ti quit which wa* 
not given Liiv Oiooh r Bai Motak Hint 

[L L R.. 17 Rom.. 631 
616. — „ . ■ . Ron*ooo«' 

paaevraiyat — Denyal T«aa fyActfVIIl oflbSSJ, 
SI 4i and 45—aait for ejeelmtHt by a letsof 
ayamst another AoWiny orer after expiry of hit 
/ease —Certain land was Itt by the samindar to the 
defendants on lease for a tenn of eight years After 
tbe expiry of tbo lease the plaintiffs 'btaiucda lease 
of the land, and giv mg a month s notice t-i quit to 
tbe defendants who had continued in possession afttr 
Ihiir lease expired brought a suit to 03 ct them 
Held that the defendants could not be considered 


[I. L B,25 Calc, 75 


sift ft IIIoflSSaJ,s 49 — Ejeclmrnt of under tenant 
not holding under urititn lease — B 9 of the Bengal 
renancy Act does uot prescriBo au\ period of notice, 
oi that tho suit fur ejectment shall 1 ot be brought 
nntil the expiry of a certain term oftcr the expiry 
cf the period of a tico Ihe effect of the sections^ms 
to be that the laudlo J can serve a not ce to quit at 
any tuna 111 the course of the year, but that ho 
■hall not eject the tetant until the end of the j ear 
next fuUoviog tho year in which the notice to quit 
IS served that is to say an under raiyat must under 
any circnmstanees get a full ycai eipiring at the 
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mcnt btouizht 


LAISIDLOBD AISTD TEITAJMT-esnif, •»,««/. 
23. EJBCTJIIINT — ooiilhiued, 

in the miildlo of u ycor. DaIiKIIISIIna 
G. lVANKAlt !•. .TaSIZA I'AnSt SltlKZlO 

[I. L, U,, 19 Bom., 150 

; — Tcnant'al’will 

ttoiii'a to quit . — In !i suit for ejcc6- 
ti teniuit who htiil no ncr- 
• luaucut ri;4ht m tho holding, after u uotico to quit 
n Uhiu thirty dayn had been served on the tenant, tJio 
lower Appellate Court coiiHidcred the notice insutli'. 
cicnt, luit giive the plaintilT a decree for poasession 
ou a _ certain date named in tho decree. Held, 
following the wise of Hem Chttnder Ghose v", Hadha 
l^rshad Halect, 3d ir. It., dlO, that the suit was 
itself a sudicluit uotico to quit, and that the 
deerco raadu was cornet. P.am Bat, Patak r. 
Dd-'a A'.ath Patak . L L. R., 23 Gale., 200 

603. - - lilfect of deter- 

minalitiy tenniicij on suh-lciiaiits — diomlay Laud 
Jiavenue Code ('JIuin. Act V of 1873), a. 81.— 
A landlord putting an end, by proper notice, to tho 
tenancy of his tenant, thereby determines tlio eslato 
of tho uuder-tenanta of the latter. TiincAPfA 

Kopzutva V . E.VArA Vumcaska Is'aik 

[I. Ii. B., 21 Bom., 311 

604. — - - Tenancy rc- 

serKiuy an annual rent — ir/iat 'notice a rait/ai 
holding an annual tenancy is entitled to. — In a 
tenancy created by a habnliat with an annual rent 
reserved, a tenant is entitled to six mouths’ uotico 
expii-iug at thoend of theyearof tho tenancy before 
lie can bo ejected. Kisnonr Roy Chow- 

DHisy r. Xu>'D KmiAit Ghosax 

P. L, K., 24 Calc,, 720 

505. Benyal Tenancy 

Act Cyill of 1SS3J, s. 19 — iS’ai'i for ejectment 
— Written lease— Motdiny over.— A suit to eject 
an uuder-raiyat under s. 49, cl. (4), of tho Bengal 
Tenancy Act cannot be maintained without a uotico to 
quit, and tho suit itself cannot bo regarded as a sufK* 
dent notice. Ham Zal Fatal' r. Dina Hath Fatal', 

I. L. 11., 23 Cate,, 200, distinguished. Where an under- ' 
wiyat was let into occupation under a kaliuliat for a 
year, but held over fora number of years, — Hold that 
ho was not holding under any written lease, and 
therefovo under cl. (4) of s. 49 of tho Bengal 
Tenancy Act he was not liable to bo ejected without 
a notice to quit, although the terms under which 
ho was holding were the same as those under which 
he had been let in under a written lease, RADIBAsr 
Das 3 r. UiiA Kant CnnoKERDtrTTV 

, [2 C. W, R-., 238 


LAITDLORD and TENiNT-co„rt„„,d. 

23. EJECTMENT — continued, 
and paid rent in the name of B up to August ISGC. 

nlaintiffr” 1°^ <'''6- 

piaiiitjfis, who became the representatives of A in 

J une Z86G, gave notice tlirough their attorneys on 
1860 toil to quit on 1st November- 
laoo, and on that date demanded possession from B 
and from tho defendant. Held that tho tenancy 
alter 31st October 1S65 uvjs a monthly tenancy in 
me name of B, and wa3_ terminated ou tho 31st. 
October ISCC by the notice' of Gth September 1866, 
Bkojo.vatii Mumiok V. Weskins 

[2 Ind. Jur., N. S., 183- 

Tenant from 

year to year— Occupancy, lliyht of.—H a tenant 
from year to year receive no notice determining the 
tenancy at the end of eleven years, and is allowed to. 
reniatn on tho land after the commencement of the 
twelfth year, he cannot be ejected until the end of 
the twelfth year, when he will acquire a right of 
occupancy. D,u{iao Biseoon c. Dotouta 

[5 N. W., 9 

608. — Limitation — 

Faint lease — Jleceipt of rent — Notice. — A, a. 


506 . 


11 0 n t hi y 


tenancy.— By indenture, dated 1st February 1866, 
A leased certain premises in Calcutta to N for a term 
of ten years, as from 1st November 1856, at a rent of 
HI 00 per month pay.ablo monthly. A covenanted with 
B to grant to her on her I’cquest, to be made mtbin 
three months of the expiry of the term, a fresh lease 
ou the same terms for three years. The defendant 
hi 1858 became the assignee of the lease without 
notice to A, and continued to occupy the premises 


Hindu, died Iciiving his .widow H and his mother (7. 
B adopted D. C granted a patni pottah to F of 
certain pioporty belonging to tbo estate of A. During 
tho minority of H, B received tho rent from B, and 
aftenvavds B, on attaining majority, realized rent 
from E by suits under Act of 1859. Twelve years 
after attaining m.ajority, Z> sued for cancellation of 
the patni lease and for obtaining khaa possession 
of tho property. Held that tho suit was not barred. 
The receipt of rent was no confirmation of the patni 
lease ; it only created tho relation of landlord and 
tenant. Held also that the plaintiff was not entitled 
to Idias possession before tUe relationship of land- 
lord and tenant was legally determmed by a reasonable 
notice. Semhle — Such notice should expire <at the 
cud of the year. BunwaeiLai Eor v. MAHiiiA 
Cdasdea Kotaix 

[4 B. L. E., Ap., 88: 13 W. E., 267 

509. Denial of title 

— Suit for possession by purchaser at sale in 
execution of decree . — In a suit by tho plamtiff, a 
purchaser at a sale in execution of a decree who had 
obtained possession thi-ough the Court, and been 
snbseguently ejected, to recover the lauds he pur- 
chased, it appeared that B and (?, two of the 
defendants, had mortgaged the lands in 1867 to O B, 
the third defendant, and in 1870 G B had obtained 
against his mortgagors B .and G a decree on his 
mortgage in execution of which the lauds were sold 
and purchased by tlie plaintiff in 1873. 'The 
plaintiff alleged that after he got possession in 1873 
he had leased the property to B and G. They denied 
the letting by the plaintiff, and alleged that they were, 
tenants of- & B. The plaintiff failed to prove that 
B and G were his tenants. Held that the plaintiff 
was entitled to recovei-. Held that, as/B and G 
claimed only to be tenants of G R, they could not ' 
retain possession of the land, merely because the plain- 
tiff had failed to prove that he had let tho land ta- 
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ifiJIDLORD AND Ti3NANT--<?o«/iiiii»* 

S3 EJECIUENT— coR^iNuri. 

623 — - ' Imautdar^ 

TtaiQti caanot he ejected M mere trctptwrs It 
they are Yearly tcn»nU they are cutitlcd to a cleat 


“ “[LD B.,eBom,70 

1 • 

ye 

ic. 

]xri 

inubli I uw us (I J, ^ 

whiehtheraiy.it >■ r<xjuirod to <iuit tho Usd Bairs 

c JauizauuKU . , 23 W.il, 271 

<SVe also ifaaauBD Itaaio Katv CcrotrooKr 

t Jasoo MtiiDua . 20 W n , 401 

627 * •. > 

Fropf ‘ ' • 

lllh ] 

1683. 

to the u.uau. ... ..0 _4 . ^ i 

joi occupy (a the hoese ^0 Thornhill Uotd.arcoot 
vacated aithia a mouth from (hii dote, I will file a 
4Uit asaiDiC you for cjcctmeut ai well as for rcooiery 
of rent due at the eahaoced rate.” On tho let F«V 


ootice to <iu>t Mi the lew requered, loaraucb ee the 
Dotica did not expire nith tba end of a moatU of the 
tcuaney > and that thu defect was not cared by the 


of Property Act, and intficicnt to dctermiae the 
tenancy, luasmach as it gare the tenant more than 
fifteen days* notice, and its terms were radi that 
he could uith perfect lafity ha>e acted apoa it 
by quittingf-tbe premises at the proper time^ namoly, 
by the end of the ta intb, n hich be mast be presnmed 


^iven by tbe n t ce most be taken to bare been 
given for the convenience of the tenant, and not with 
the object of co itiuuing the tenancy , and that thesnit 
for ejectment not Imviog been broujit till Jong 
•afterwards, was maintainable J}ae r Smfit, S Jd 
^ E, 3o3 Ahearn t Dellaan, L JS, 4 
Exch D , 20i Nocoordatt t Jevraj 

Eaioo, X2 3 L 3,263, Md Jagut Chvnder Bov 
\ BupCAandChamo,! L 3,9 Cate, 48,Teten^ 

to. Also pec JlaauoOD, 7 —The worda “fifteen 
days ’ m s 103 of the Transfer of Property Act imply 


LANDLORD AND TENANT— coni, nued 
23 EJLCrilENr — cunt nutd. 
a fixation of the shortest penod of no ico alio ved by 
the section , and the Una * expiring * in uns that the 
terms of tho no ice must bo such as to make it 
capable of cxpnmg acoording to Uw nt tho right 
time, so as to rci ilcr it saio fo iho lenavt ti quit 
col icultoUlly with tho ciidof amo ithof tne tenancy, 
without incurring any liability to payiociil of rent for 
any suatxiucut penod Usxuiui r Aiaissox 

tLL.R, 7 All ,698 

HeldfO'i appeal under tho Letters Patent, that, with 
ttfcreaeo to tbo termt of s iJh of tlic Jra'sCer 
of Popirty Act tho 1 tier was not such a notice 
to<IQit aj th law required maimacb as it was not a 
notice of tho lessor's lutcutiiu to ttr 1 1 late the con* 
tract at the end of a month of the tunajey. Per 
SiBaiauT, ,7 — Quiire— Whither tho litur was a 
notice to quit at all Also per Msaism, J—3 


Will, if be remains la oevopation of the prcmiici, 
become a trespasser Aieornv liellmti,, L Aid 
E*ek J}, 201, disUD,,uishod The jadgmsot o* 
MabuooPi J, teicrsod, and that of UbOiiUD, J , 
aitirwcd B&abur e ATSUitoi 

{,LL R, 7 All, 890 

633. ■ ' I!feetmt»t Ijf 

palntitir—Eoliee to gutl, b*l —A patoidar, 
diilroas of ejecting a tenant whose leais has expired, 
need not give him a wnttiu so ice to (uit , a \ crbal 
notice hues sutficient Qonit Mxuoxb e A>UUi> 
AXt . . . . J3 wr R.. 312 

B29 Tenant leiiiout 

nyteo/ormpaiipy — Tho “reasonable uo ice to quit" 
which a raiyat without a right or occupancy may 
claim from his iaaJJoni before he caa be ejected, 
need not bo coufinad to a demand of poisjssioa and 
notice to quit on a certain day It is su hciout if the 
laudlord asks for a higher rats of reut and gucs 
the rjiyxt aotice to quit if he decliaes to pay it, A 
cult for cjectm nt a^amst a tenant ai.will is a 
sulBcicut demand of poiaessioj and would justify 
a decree contaiiiiag a dace fixed for ejectment Han 
CaiTKOBB Quosb e Uasaa PBESiiao Paxssi 

123 W.B, 410 

530 — dfuttee to quit 

or p»y on enhanced rent — Ttco/old claim, both 
for rent ani ejeHment, not tatUxnable —Decree 
for rent and ejectment— Benp AH Fill of 1869, 
t 14 —Where A, after notice to lus tenants to piv 
rent at an enhanced rate from the ro nm nceineot of 
the ensuing year or quit, hrojglit a yait in which he 
prayed for a higher rate of reut or ejectment la the 
altcmatire , — Held that In such a suit the plamtid 
could no*’ insist upon a two fi^td claim lor b th rent 
and ejectment nor obt-in a decree fur rent for the 
first quarter and ejectment thercatter It is doubtful 
whither a notice in the alternative lorm ti pay en* 
hanced rent from a certain day or quit is a good 
notice Janoo Mundvr r Brijo biayA, 22 U'. 11., 
7 K 2 


TOI 
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liAU'DXiOItD — coutimied, 

23. EJECTMENT — continued, 

__ ead of the agricultural year, from the time when the 
” notice ia served. Nahaetji.IiAH Patwabi v. Madan 
Gazi . . . . 1 C. W. W., 133 

,517. Sufficiency of notice— 

Ejectment, Application for.— A zamihdar cannot 
rightfully seek the assistance of the Collector in eject' 
ing a raiyat during the currency of the agricultural 
year, nor can an appl cation of this kind for imme 
diate ejectment be rcciived in the light of a notice to 
the tenant requir.ng him to resign his holding at the 
, end of the agricultural year. Mahomed Shah v. 
Usaus. Hossein . . . 6 IT. W., 151 

Jadoonunddn Singh c. pAuaDAB Khan 

[5 N. W„ Ap., 1 

Olo. Unreasonable 

notice. — A notice to quit wHhin thirty days, served 
hy a landlord on his tenant at a time when the crops 
are ripening, is unreasonable and insufficient. Where 
such a notice was given, the Court refused to deter- 
mine what would have been a sufficient notice, and to 
make a decree to take eSjct at a future date on the 
basis of such notice. Per Gabtb, C.Ji— The cases of 
Mahomed Pasid Khan ChoicAhry v. Jodoo Mirda, 
20 W. B., 401, and Hem C bunder &hose v. Badha 
Perskad Paleef, 23 W. B., 440, considered and 
doubted. JUBBAj Kov v, Mackenzie 

[5 C. L.E., 231 

■ Jteas o nab le 

Hottee — Tenant other than ocaupancy-raiyaf. — A 
tenant other than an oooupancy-raiyat is entitled to a 
reasonable no'^ice to quit. Wh'it is a reasonable notice 
is a question of fact, which must be decided in each 
case according to the particular circumstances and the 
local customs as to reaping crops and letting land. 

It is not necessary thit the nctico must expu-e at the 
end of the year. Janoo Mundiir v. Brijo Singh, 22 
W. R., 543, and Bnjen tronath Mookhopadhya v. 
Bassider Buhman Khnndkar, I. L. R„ 2 Oalc., 146, 
considered. Jaght Chhndkb Roy alias Bashi 
Chhndee Rot v. Rue Chand Chango 

Cr. li. K., 9 Calc., 48 : 11 C. L. E., 143 


520. 


■ Reasonableness 


of notice , — There is no authority for the proposition 
that a notice to quit to a raiyat other than an occupancy 
raiyat must terminate at the end of a cultivating 
year or be a three mouths’ notice. Such a raiyat 
is only entitled to a “ reasonable” notice, and sucb as 
■will enable him to reap bis crop ; what is a “ reason- 
able” Hotice is a question of fact to bo decided in 
each case, havinu regard to its particular circum- 
stances, and the local customs as tu reaping crops and 
lettiuK land. Radha Gobind Koek v. Bakhab 
Das Mdkhebji . . I. L. E., 12 Calc., 82 


521.- 


Reasonable 

notice . — It is not necess'iry that the period allowed in 
a notice to quit by a l-indlord to bis tenant should 
terminate at the end of the year, but the notice must 
bo in respect of the date of determination of the 
tenancy as well as in other respects 'a reasonable 
notice. A n ticc to quit served ou the 26th of Pons, 
and allowing two,nioitb3 to the tenant to vacate his 
holding, such period thus expiring on the 26th 
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23. EJECT3IBNT — continued, 

Falgun, when it appeared that cultivation began 
in the mouths of Magh and Ealguu, aud that they 
were tlie months for letting out laud in the district, 
held not to be a reasonable notice. BtDHHiiHKHi 
Dabea Chowdhbain v. KEExtmiir.AH 

[I. li. E., 12 Calc., 83 

522. ^ Korfa raiyats 

in Manbhum — Ejectment — Act X of 1859 . — There 
ia no authority for the propositiou that notice to quit 
to a korfa raiyat in Manbhum must be a six months’ 
notice. Such a raiyat is only entitled to a “reason- 
able notice.” What is a reasonable 'notice 
is a question of fact, which must be decided in 
each case according to the particular circumstances 
and local customs as to reaping crops and letting land, 
Kishori Mohan Roy Chowdhry v. Ntind Kumar 
Q-hosal, I. L. R., 24 Calc., 720, distinguished. . 
Jagut Chunder Roy v. Rup Chand Chanyo, I, L. 
R., 9 Calc., 48 ; Radha Gobind Koer v. Rakhal 
Das Mukherji, 1. L. R., 12 Calc., 82; Bidhumukhi 
Dabea Choxadhrain v. Kef yutullah, I. L, R., 12 
Calc., 93; aud Kali Kislien Tagore v. Golam Ali, 
I. L. R., 13 Calc,, 3, referred to and followed. 
Digajibab Mahto v. Jhaei Mahto 

[I. li. E,, 23 Calc,, 761 


523,. 


Deierminstion 


of tenancy — Inamdars . — An inam, existing under 
grant made in 1811, became in 1863 the subject 
of arrangement between the zemindar, who had suc- 
ceeded the grantor in the zamindari,and the inamdars. 
This resulted in what was either a confirmation of 
the original, grant on terms more favourable to the 
zamindar, or a new grant of au estate in all respects, 
save as to the rent, similar to the previously existing 
estate, which was a tenancy in perpetuity. . To a suit 
brought by certain mortgagees against the inamdars 
to enforce mortgage rights existing since 1812, the 
defence was made that possession taken of the mam 
hinds by the Collector in 1845 had determined the 
original inam rights therein, as well as the Hen of the 
mortg-agees. The present zamindar, son aud succes- 
sor of the grantor of 1813, now claiming that he had 
determined the tenancy by a notice to quit, — Held 
thattbetenaupy was not determinable by such notice. 
MaHAKAJAH OE VlZIANAGBAir ». Shbyanabayaiia 

[L Ii. E„ 9 Mad., 307 
L. E., 13 I. A., 32 

g24, ^ — Notice ending 


loifh cultivating year — Inamdar — Parlilton.—An. 
ittamdar cannot eject a^yearly tenant unthout six 
mouths’ notice to quit, ending with the cultivating y ear. 
Nor can he eject other tenants, e.xcept on the expiration 
of their term of years or other interest in the land. 
IVhere a family of inamdars disagree among them- 
selves, and one of them obtains a decree for P^tiUou 
against the others, he cannot, in execution thereof 
eib^ct (without due notice to qmt) the tenantry on 
siicli portioa of tlie laud as may have been alio t 
him under that decree in 
tenantry were not parties, and by which tlicr 
their rights arc not barred. Naba^n 
Kashi” . . • I. L. E., 6 Bom., 67 
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T.AT TDT.ORT) ATJD TENANT— 

23 EJECTJIKM— <on/iini«rf. 

Jr 4" 27,513, referred t>, Joqehdbo CausuKB 
Geosb c Dn7Xbei JfiiE Kabmoeab 

[IE B . 16 Calc., 081 

639. AwMi/jr oj 

j>root of sercic«— la &u»^\er to tLe pUintill • fuit 


to quit ou the difcudjut Ool'iXBAO Oabbsu o 
Kisuobs IviXiOAS . , E X« B-i 0 Bom , 627 

640 . ilede of 4tr~ 

lice of notice to guii <ij>on under raigal, < 49, 
litngal Tmaneg Ad, and J?u/e 3 of C& I of 
iht JiuUi framtd hg Iht Local Oottrovunt — 
iberriee V ruvjh l‘uil ojfict — A uoljcc to quit under 
& 49 of the Bengal lenancj Act u a* tent b; jmhI 
in a regutered coTefi and it waa found tbat tbo uotico 
TPai delucrcd to tbo Oefendaut Jltltl tbat tbe 
notice bad not bceu properly teriicd, tbo mode of 
serxico being a< deecnbedin tbo Uulee made by the 
OoTcromeut under the UcOeal Tenancy Act lASa 
d)i8 Maiaub e. Uau Dotaii MAiasAB 

12 C W. N , 125 

641. - Auit for fjecl 

iMnt— Aotice to quit iy poet—ilenyaf Ttaamev 
Act (VIII of ISboJ, t lS9—2L,d» of eerctee o/ 
• ... . laent 

« * . fancy 

• • Upon 

. . ^ . tb^ 

were alleged to be m b» nrougfal po*»ee«K>o. and 
lubarauently instituted a suit to eject bun from 
those lauds ife/d tbat tbe notice wae bad in law, 
and tbe suit for ejectment based njon each a notice 
must fail Tara Dj* ilalakar \ Mam Dogal 
Malakar, 2 C TV N , 125, referred (o Lala 
AIabHAK LAL r. LALA EUIiDIF ItABAIW 

LL I*. R , 27 Calc . 774 

642 Jfottce to quit 

—Trantfer of Properly Act (IVoflt>82J, t JOS 
—Tbe plaiotiif sued tbe defendant to recover pcsses- 
Bion of a certain bouse m Bombay and for sman of 
rent TLe defendant pleaded tbat ilto Louie la 
quest ou was occupied by the Beni Israel school of 
Bombay which was maintained by tbe Anglo Jewish 
Association of London, tbat he was booorarjr secre- 
tary of tbe school and as such, and not in bis per- 


tbat this was not sut&cicnt service under s lOuof 
tbe Transfer of Property Act {IV of 1882) Meld 
tbat the service waa suthcient Bbosibhai r 
Uateu bAUttEL . I Jj 22 Bom., 764 

643 ' - - ' Mtayal 3t» 

ancy Act (7III of 1S85), ech HI, art S,aud 
Mule 3 Ck I, of the Eulet framed ly tie Local 
Ooternmeaf In a sut to eject the d^ndants 
{ under raiyats) from thiir bolding, a plea was taken 


EANDLOBD AND TENANT— confintted; 

- 23. EJECTMENT— conrfMdfd. 

in tbo first Court lliat tbo notice to quit was not 


3 framed by tbo Local Goicrniueut under the j rovi 
aions of tbo Bengal Tmaucy Act Held tbat there 
was no rule riquiriug tbat tbe notice sboul I be 
serred through tbo Court IVlut is really required 
IS that it should be served in tbe same manner as 
provided for 111 tbe Civil Procedure Code Hint the 
objection to tbo notico taken hero for tbe first time 
eaiiDot bo cntcrtaiucd in second appeal I okC Natq 
Q ors I PiTAAisAS UuosB 3 C. W N , 215 

644. Traaefer of 

Troptdg id (IV of 1332), t 105 —liuil for eject. 
tsesi ieerciie of ■aoiiee upo^ one of teveral joint 
lenanfe - lu a suit fur ejectment under tbe Transfer 
of Property Act. a notice to quit which was addressed 
to all tbo joint Unaiits who bred in coinmc isality 
was Landed over to one of them, and he signed an 
acknowledgment of it Held tbat tbe service was a 
good service. BAJOViDuar Uatisonkissa Bidx 
[4 0 W N , 673 
646 ■ — Transfer of 

Property Ad (IV of 1532), i 105, el 2—Seretco 
of notice Ihrovyk poet ojfiie by reyitlered ItUtr,'- 
here ice of notice to quit by a registered letter through 
tbe post olice is not &cccs*anly a non coinplianco 
wtib tbe provisiuiu of cl 2, s 103 of tbe TiauAfcr 
of Property Act Aq;o»t Bill \ Eajitonntttct 
Btbi, 4 C IK It, 572, followed bniiAliiNl o. 
DvBOA CnABA^i Law .EE B , 23 Calo , 118 
[4 0 W N , 700 

24 BUILDINGS ON LAND, BIGHT TO BEHOVE 
AND COMPEN&mON FOB IMPUOVE. 
UENTa 

640 Bemoval of Ltuldinga by 

tenant Tenant holdmy orer after ex pxry oj leaee 
-By indenture, dated 1st February ISoC A leased 
certaiQ premises in Calcutta to B fur a term of tea 
years, as from 1st November 1855, at a rent of lllOO 
per mouth, payable muutbly A covenanted with B to 
grant to her on her request, to be made within three 
months of the ezpiry of the term, a fresh lease on the 
eameterms for three years and that it should be law- 


czpiraiion of tbe ttrm or extended term to remove. 


18ti8, became, by various lucsno assignments the 
assignee of the lease, without notico te A, and subse- 
quently repaired and erected buildings on tbe land. 
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I.A?fWLOIlD AND Tim A-Wr-c.x, dime./. 

-'u. UJi:ciMKN'i' -c,i>/;„u.7. 

.»/>, ‘I. (i(it)ir.\. Xlf.MAl'UAlI 

. . . . LL. K.. n Cuk*., 63a 

" * yr‘ti ly fen Hh-i/ 

(■ .- l-> r.t!,e ,1 frei’t Il/ivc- ,di' i-|/> fW fund 
-• t > >^u<f if s',e fti ( ■•?■ tf.e ■,r ,r,‘ C»!5 Ih.- 

]‘!>i!iS(SY „«\i' il"i" > ‘I wi.n 


— A, 

/i r t 

f’liUiuiHr t'-'.n. th< 

! i-u! -,•> ^u'ut'3 in lit 


{i rtp^ 
Ciijii 

}.'h >’ 


■' I i < A.i‘, ulUiiu t-.Mi i!i\* ki in till' fd 

til'll t i.'ii i'. iiU'l no. itu ri *.1' tim tint atiil 
t> tv.'iCji..-, (If itj ti, f inlt, 1 11 ;H(it 


IS'.*- n>- oi.’.it kn]> jirt.ji,! luo ’..loil ini n 

nt'.il t-ikt* fiill jitus-i'i'ii '4 ti.n still i tt.il tviilt .til 
t f* t .1, I ‘n.. n't t5..ii t! iv. iittd I’n t » nU i tai i iff jt* tin in 
tii.'it It itttr Mtll .t\ til ; jjt.ii il \) n t.titn t td'tl.uli ti, 
^li ill hatn f.Mitr.*!' lit i rt..i.i.ir oiiit m <‘''*’*i:i 
ti, ntnl Jill nill I,- vt <,) o-'.ti; !• . . U'." 
ti.i' iit.tsi-t' ti.so ,i j,(t .1 .it, (I i'lliil i.tititn t.) 

t<r:i.it',-.ti' till' IvtKMUi.tt l« >si>.ti;il \i i*. 

K.ttf fiit'.tiA . L la Ik. aii lioui., 2U 

5:J2.^ - Jli-.iy.it Trt'ificy 

Aei ( i [ll (4* .Vjit/ Joe rjee'itif ^ An f It e 

inslutltiij ji.Mi- l.it.f I./ I iieA I'le ifef'inf.i.tf tt 
/Lh'til I'p le !ii>f lit ft — ,\ ti tire lo ijuii 

1,1 tiUl 1 III in Utv oiuijily intMUji' of n miitlvrn.i' in 
till' jl.i'.i Ml lit in till ll luitii'i' 111 " till' .Tti n nl' tlt«> 1 ntd In 
COlim'lti* iH’f of nliii'li il imlmliil tOim l.ntid niiinli tljn 
tUrcint.iut nif* ftmnd i,ti*. to l,()!d nndir tJir idAintifT. 

CtlUllN ilmi.l! f. \v* 00 «.v C’lll'u;.' llAIiOMt 
fL li. n., 25 CtUe,. 00 
2 0. W.K.,100 

{533. Ti’iKtneif cnretietl 

I Uitlfiilitii — Six vi'iiitSj' Uflici' re'juirinif the 
leunut to t.ic.ite tW hnitUurf Irl'ore the cxfiiej <>f the 
/itt,' itaii oj the fieiii’t iehrthre Jnnt', — In n tniiinry 
I'lt.ttid by n Jiiil'iilut nitli iin niinunl niit rtaintd, 
n 5i\ iiiotUlio’ 1.01 ico to iiiiit ri([uiriii'.: liit,* kii.iiit 
lo \.n.'.ilf IIk’ l.olditij; nitliiii, iiihliinl of on. Ibt* I'-ipiry 
of till' l.'i.it liny of n yiiir of tin- litiitiiry, ti n 
'.cod iioUi'i' ill l.iiv, iiMsnniflt ns tlKru inm ro iv\i- 
I'niiivldi' iiitirviil liltvii'ii tlir ixjiiry of tiie i oticc 
null till' iiiii of n M.tr of tiio tiiiinii'y. I'nt/e v. Jli re, 
lit Q, l!„ 6SI, disliiijinisliul. l.M.Mt. Kll.V:.’ 
M.\.I10Ati:i> V. J.viiifN lliiii 

[I, 3k R., 27 Cnlc., 670 
-i C, W. N.i 210 

534. — ' — “ Cc'Ote ji e e s — 

Xiilifc to rjuit hi/ one cr-oinier — yulire to ejiiit 
hefore expiry of term of tense — Suit iit ciociment I y 
one ec-oii iiri — I'nrHes — A' ninl J' tvi re co-owiiers of 
ccrliiiu piolH'rty in lloiiibiiy, nml by'^n writing, ilnttd 
Jniiimry !S'3, tlioy "raiifoil ii Iciiso of tin* wlnlo 
of tbo bitid inoii'iU to Uii' difinilmit for a term 
of tlirce years from the Ist^JIarcb iSSl! to tbe 2'-tli 
February I??C, at a inontlily rent of H703. Subse- 
quently to tile grantin'; of the .s.iid lea-e. riV., on 
tbo 1st Septnnlicr 18.‘'3, A conveytil ber cqu.nl 
and nnilinided nioiity if tbe said piopcrly to tlic 
plaintiff On tbc SOtb .Tnnuary ISSG, i e., a mouth 
before tbe cxpiiutioii of tbc lcn,sc, tbo pl.vintifT gave 
tbc defendant notice to dctiniiipc tbe tenancy, and 
required him to quit on tlio 1st lifarcb then next. 
Tbo defendant refused, and tbo plaintiff biought 


LAWDLOHD AND TENANa'-co,,;, "nucif. 

111. 1..I J'.( 'J'M liXT — ri/utiiiueil. 

Iliii niit for jo ‘••Ml, oil and fi r oecnp.ition-reiit 
ftoin till' Ut .M.ireb '.S.nO, 'Hie di feiiibiiit jibadcd 
tbit tbe im'.ie.' lo quit, taiiu givtii by one of tbo 
1 0 - 0.1 111 r.i ^ only, uaii inialid, and fiirlber Hint 
tile (diiuliff vi.ii nijt uitillul to sue alone. JIcl'l 
that tile notice wa-i a valid notice, and tli.it tbo 
I suit Mas ii.aiiit'iiii.ddi.' by tile idainlilf alone. 

'Jill' iico'id cI.iuk' of the b.ise nai ns folloiv* : 

, "If -jiiii mi.tii me to sae.ifu at the completion of 
tb" tiini, yon must give one niontira notire. In 
j arcofiLiiiri' liirreultb, I will vac.ite and 'give Ul)- 
I ■lion to yo'!." tteltl til, it tiie notice to quit wnii 
i not invalid imibr tbe aiom cl.iiiso of the Iiase, 

- iiUI.otigli givi 11 befoie, instiad of after, tbe txpiry of 
j tbe Urtii. Kiin.viint I’m .tfAiiovtiin r. CnnsKwr 
I btiUMijj ])n Viruj: . L L. B., 11 Bom., 644 

t 535. Trantfor of 

1 froperty Act flf of JSi2J, s. KlG—yolice 
to qi-it — " Jtxpiriuy uith the. end of a month 
of /ra'iar.y."— Wlure fifteen il.iys’ notice to quit was- 
a.'rvid ni'On a (mailt on tbe 7tli of Assiii, — JJcld, 
tbe I'oiirt in ibterminim' tile ijiiistim of tbo 
v.ilidity of .iiicii a iiolice shoidd rind wliat in any 
/ 'giviii r.iHi' is the “iinl of a inontb of tbe tenancy.’* 
j If tbe mil of a moiitli of tbe tmaiiey in tins caso 
was the b’.'lrd A.-dn ll’PS (1.7 day s fr./iii tbo 7th As-iiii), 
the notice would beagoo.I one, i tin rwiso not. Jlradlcy 
v. .IM'ijiii-n, /.X. Jt., 7 .III., S!i!>, referred to. SosA. 
Utr..ut f, Ti.oriMKiio Aatu Uoiimi: 

[2 C. "W. N., 383 

530, Transfer of 

Troferty Act fiy of l8''2J, ,t. JOS- JUnniny of 
“jijteen dnyt ” — A’a/ire, 'Jbe lifteen day.s’ notice to 
quit ri’fi rred to in «. lOG of the 'I’ranBfcr of i'loperty- 
Act nie.iiis notice of lifteen clear day s. Sunonixi r. 
DcuoA Cu.ii.’.i.v Law . I, 3j. R., 28 Calc., 118. 

[4 C. W. IT.. 790- 

637. Service of notice Proof of 

iern'ee — Pultlicalion in ncwtptipdr— Termination 
of tenitncy — sidrerse possesuon, — Pioof of service 
of 'i notice to quit on a tenant, wbicli i.s confined to 
proving Unit such a notice, addres-sed to tbe tenant. 
Was published in a lecal newspaper under circum-. 
5t'iiire,s winch made it highly probable that tbo 
notice in quest' on came to the knowledge of tbo 
tenant, is not, vvitbout more, such proof of service 
as will snfiico to tirminate tbe tenancy, or entitle tbo 
tenant to conteiui that. ho remained, aftir the date- 
fixed by tbo notice for vaeation, in adverse possession 
of tlic premises. Cir.iKDJt.vt r. B.vcHii.vJ _ , 

[I.B. J?., 7 Bom., 474 

638. — Sen ire of 

notice to quit ly reylsfcred letter, Sufficieiicy of. 

AVbere a nr ticc to quit was sent by a rcgistcriid letter, 
tlie posting of vvliicli was proved, and which was 
pioduoid in Court in the cover in wltieb it was 
desp.itched, that cover containing tbo mtice with an 
cud' rs'cnicnt upon it purporting to be by an olficcr 
of the prst cffico stating tbe refusal of tbc addressee 
to receive tbc letter, — Held that this was sufficient 
service of notice. Pootf AHAIeah x. Pearce Mohua 
Poy, IS TT^ P., 223, and Papillon va Prunton, 3 
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IiANDLOUD AND TENANT— con/muei. 
24 Bl»IiD12»QS ON LAND RIGUT TO RE- 
WOVE AND Coill’ENsAflON lOR IM* 
PROVEMENTS-c<,nanw«</ 


site oa whicli the hcuse was huiW were sold »f paratcly 
to two mdixiJaals from whom the defendant pnr 
chased loth. On the Slit July 18GG tho tennro 
itself Was sold for arrears of rent to one Nt from 
whom the plai tiff purchased it lha pUuitiif 
brought this suit to recover possession of the land 
free from all incumbrance by the rcnioral of tha 
house The Court reluscii to gi'C the pUinlilf a 
decree for possissiou Sumnas Bajdopai>bi* e 
Basuirsii UtrsnopinnTa 

[8 B. 337 : 16 W, E., 300 


[14 B. L n, 206 noto 16 W. B.. 363 
663 - Ertvfton «/ 

tftdtffo factory — Si^ktto remorf oiaffrialo —Where 
a lessee of land under an ijara erected aa ladigo fac 


Eikoo £i:foji Rot r NrsfSTBOoosBM hrsnoaiBo 
Chowdbt ... 17 W. R. 07 


applied to a lontrart of tenancy, is cot inconsistent 
with uoything lu the Contract Act, and therefore is 
unaffected by it RrssixioiX McpnrcE v Lokz 
NATH LUElfOKAB 

[I L 11,6 Calc, 688.6 0 L B,482 

666. — - o rnertHtp ta 


admmutered by tho Courts of Equity in England. 
The case of Thaioor Ckumier Pvra’ianiek, B L, 
S,Smp fot, 595, discussrd JvoaVT ilomSEB 
Bosses r. Dwasea Nath Bvbace 

[L L. B , 8 Calc., 683 

566. Suit to eject 

fmaa ; — Eight to remote hutldingt or get ialuefor 
Ihea —In a suit to eject defendants (wh held under 
a leasel from a house trouud and t c mpcl them to 
rentoia the buildmgs therrou metid, the defmdaots 
pleaded that the Iraso wai a pirmanrot lease, and 
that plaintiff had no ng) t to eject Tbo lease es« 
pretslj authorized the lessee to build The Court of 
fir ► Msfanre » lit tl it it wsi nob u Dermanetit 


667 " ■ Kotatargam 

tenattl— Eight to Itatdtng* Compentaiibn on eete« 
ttvn —A Issatargata tenant has a proptiiCarj right 
to bus house ou the laud and when evicted, he ii 
entitled to eompensati n for his buil<iin?i Blass v. 
bATOpPABATUAiniAL L Ii B., 33 hdad , 110 

660 Btadis faio— 

JF«//r dug icitA consent of la’ diort — W here ten- 
ants from year to year, with permi ii n ot thr laod- 
lord, sauJe wells in tho land ilnDtscd,~-gieid that 
they \iero not entilkd under Hiiji Uw to any 
oinpens^oa therefor fiun the hudl rd after the 
dcternuoatio i of the tenancy \ ENaATATAiAtJAPPA 
V TuiBOUALAi . , L L B , 10 Mad , 113 

660 — — Malabar hanam 

—Change ts character of land~Fa*s%re acqaxef 
cento of landlord— Ettoppel — Compemation for 
xmprocemenU iy tenant —I and was demised ou 
lanam for wttcultivat ou Ihe dev iseecban^ed the 
character of tl e holiim,. by i> uLmg vsnois niprove- 
meats which were htldlo be into sistiut with the 
purpose for which the land wudnistd Cnafind- 
ingthat the landl rd b 1 stool by w h lelhe character 


oftheVanam JBamsufnv Dyton, B E , 1 H L 
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liAWDLOUD Am> TENAlTT-coih'Hufrf. 
24. BUILDINGS ON LAND, BIGHT TO KE- 
MOVE AND COAIPENSATION TOIl IM- 
PROVE JIENTS — continued. 

The (lofcudiiiit continued to occupy tlio premises, aud 
paid the rent in tlic uamc of B up to Aujiust 3806. 
No renewal of tho lease (which c-vpired on Slat Octo- 
ber 1805) was over demanded by B or by any ouc 
claiming uuder her. The plaiutilTa, who had become 
A’a representatives in June 18GG, gave notice, through 
their attornejs, on Gth September 18GG, to A to quit 
on lat November ISGG, aud not to remove buildings 
and fixtures put up since Jst November 3835; and on 
lat November 1S6G the plaintiffs, in pursuance of the 
notice of tho Gth of September, demanded possession of 
B and of the defendant who was in actual occupation 
of the premises. Jle/d that the acceptance of rent by 
A and his representatives from the defendant holding 
over after tho expiration of the original terra did not 
constitute a renewal of the lease for three yours ; that 
the defendant « as not entitled to a r’yicwal for three 
years ; tliat the tenancy after 1st October 18G5 was a 
monthly tenancy in tho name of B, and was termi- 
nated on filst October 18CC by tho notice of Gth Sep- 
tember ISnG j that the defendant was not entitled to 
_ remove buildings erected ; but that he might remove 
the machinery. BnoJONArn Moixick v. Weseins 
[2 lad. Jur., N". S., 163 

547. Eamoval of material of 

Bouse \>y outgoing tenant— of Cal- 

^ cutta — Iiijuncftoti.— ln au action of ejeetment tho 
defendant sot up a claim by custom to remove tho 
materials of a houso erected by him on the premises in 
dispute; but the Court granted an injunction to 
restrain him fiom doing so, tbougli giving him leave 
to bring a suit to establish the special custom : in 
default of such suit being brought, the injunction to 
bo perpi tual, Doial Chamd Lada r. Bhotutthnatii 
Khettky Cor., 117 

548. Huts, Biglit of tenant to— 

Custom for outgoing tennnt to remove huts — Ac- 
quiescence. — On a case stating that the plaintiff 
became tenant to the defendant cf certain hind in 
Calcutta, aud at their time of becoming such tenant 

'purchased fiom the out;.oing tenant, with the defen- 
dant’s kno'vledge, two tiled huts which were then 
standing on tho land ; that “ it had been the practice 
in Calcutta lor tmants to remove such tiled huts 
as those of the plaintiff erected upon the land let to 
such tenants, and such huts were by such practice 
treated as the pioperty of the tenants, who, by such 
practice, were in the h.abit of disposing of them witli- 
outthe consent of thcirlandhrds that reliving on the 
abovementioued practice, the plaintiff, with the de- 
fendant’s knowledge, had partially pulled down and 
rebuilt such huts ; that the plaintiff’s tenancy was 
determined, and the plaintiff ejected fr m the land by 
the defendant ; that before leaving she endeavoured 
to pull di wn and remove the huts, hut that she was 
prevented from so doing by the dlfendant, who claimed 
the huts as her property, — Seld tliat the plain- 
tiff, by the practice st ited, was entitled, before giiing 
up possession of the laud, to pull down and remove the 
tiled huts. Held further that, apart fi om the exist- 
ence of a valid custom entitling the tenant to remove 
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IiAlTDIiOBD AND TENANT-coniuiKed. 

24. BUILDINGS ON LAND. BIGHT TO BE- 
MUVB AND COMPENSATION FOB IM- 
PBOVEMENTS — .continued. 

tiled huts, the plaintiff, having bought tho huts from ■ 
the outgoing tenant with tho defendant’s knowledge, 
and relying on the practi' e, and with tho defendant’s . 
knowledge having partially pulled down and rebuilt- 
the huts, was entitled as against the defendant to rc- - 
move them. PAMuiTr Bewah v. Woomataba Dabbb 

[14 B. L, E,, 201 

649. Eemoval of buildings ou , 

land — Ownership in land awl iuildings, — Accord- 
ing to the usages and customs of this country, build- 
ings and other such improvements made on land do 
not, by the mere accident of their being attached to - 
the soil, become the property of the owner of the soil. 
The general rule is that, if he who makes the improve- 
ment is ui.t a mere trespasser, but is in possession 
under any hand title or claim of title, he is entitled 

cither to remove the materials, restoring the land to 
the state in which it was before the improvement was 
made, or to obtain cempensation for the value of the 
building, if it is allowed to remain for the benefit of 
the orvnors of tho soil ; the option of taking the build-- 
iug, or allowing the removal of the materials, remain-- 
ing witj) the owner of the land in those eases in which 
the building is not taken down by the builder 
during tho continuance of any estate which he may 
possess, Ilf THB SrATTEB- OP TBB PBTITIOif OP THA* 
KOOB CnrNDBB Paeaitanick 

[B. L. E., Sup. Vol., 595 : 6 W. E., 228- 

This case contemplates the case of an admitted sale 
by a vendor in possession, not a case where the title 
and possession are disputed. Mudhco Soodvn- 
CuATTEBJEE V. JVDVOOPUTXX CnUCKEBBtrTXT 

[0 W. E., 115 

dTeld not applicable to other than innocent pur- 
chasers. SOHON Singh v . Keola Bibeb 

[16 W. E., 169 

550. Eemoval of buildings— 

Illegal possession. — In a suit frr possession on the 
ground that the defendant had become illegally pos- 
sessed of certain land, the Court, while giving plaintiff 
a decree, allowed the defend,ant to remove cr get com- 
pensation lor a hojse which he had erected thereon. 
Dooboa Chuen V. Koonj Beuaex Pandey 

[3 Agx-a, 23- 

651 . Sale by ' tenant 

without consent of landlord-^Fosition of purchaser 
— Erection of hrich-luUt howe by tenant — Right of 
owner of land to houses luilt thereon. — Tho relation 
between landlcrd and tenant is that of parties. to a- 
contract. The contract is enfire and •single. If _a 
portion of a tenure be sold either by the tenant or m 
e.vecution of a decree of the Civil Court against the 
tenant in the absence of any consent by the zamindar; 
the only mode in which efert can be given to the 
alienation is to treat the ptirchascr as holding a rent- 
free tenure subordinate to th.it of the original tenant. 

In this eonr.try the ownership and right of p'ssrssiou 
in the soil docs not ncccss.u-ilv carry with it a right to. 
the possession of buildings erected therton. A tenant 
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660 • Liatt ^ranlrj 

h}j llxndti Ktdoio fur long itrm of ytart—luall^ of 
4et<2oie— /ea(e~£v>/ hg kt\r io neoxor 
frof trig from lettte «iiy«art offer teidotdt death— 
Compentalion for Unanld tmproreinenlt—Ac^utef 
etnee —A UiikIu wjJow aUopUd a mu, but rcicrTcJ 
to bericU f<.r life tbo nght of maDostu^ ber lio*. 
band a propat; Tbo adopted tjn autd bit mterett 
u the property to tbo pUiatiC la 18S3, tbe nidow 
(rrauteu a Icaio of tbe property to dtfeudanU tor 
fifty nine ytart at a rent of QCO a year She 
died tbe follonmg year (18SG) Tbo dcfcudanle 
«ontinucd in poetctaion of tbo properly under tbe 


lying by, but a lying by under toeb eircunttancca a* 
to indace a belief that a voidable leuM wonld be 
treated ag valiA DattaiI SAXHAnAU ItiJAPiKen 
« Eaxba Yesb Pabajbp L D B , 21 Bom , 749 

667 — — Tenant erecltug 

itildnigt and mahtng xmprovementt under mu. 
taken lelief of kxe landlord having larger tnferett 
tnproperti/ Ihan he really had — A tenant who hag 
■erected bnildingg and eHected impcoTCmenta on the 
landlord a property la not entitled to be paid tbar 
value on tbe determination of the tenancy, merely 
becauae be bag acted under tbe miataVen bebef gbared 
by big landlord that be bad a larger intereat in tbe 
property tbaa be really Jcosiobasdas Vm. 

JlSAVrANDAS r PAILOKJSB EP7LJEB blOBBDBWA 

[LB B.22Boin.l 

668 • .11 ■ ■ 2falatar Com* 

pensalxonfor Tenants Improtemenlt Aet fHIad 
Act 1 of IbSTJ, St 1, Z, 4, 6 — Mode ^ atsstfsmg 


LANDLOBD AND TENANT— oontiaaei 
St BUILDINGS ON LWl) IIIGIIT TO BE- 
MOVE AND COMl'LNSAflON TOR lAI- 
J’ROVEMENTa— co«/i»uerf 
compensation for improremenls — Tlic aura to bo 
allowed for compenaatio i for a tcuant’a improrcmcntg 
uadtr Madras Art 1 of 1SS7 is not to bo determined 
b; cnpitaliziug either tbe auuual rci t > r the annual 
increment duo to tbo improicuicnt bnt a reasonable 
sum sbonld be awarded, asaraacd with reference to 
tbe amouut by wbieb tbo uiarlct ial;io or tbe 
lrltin„>iiiluo or both lias been increased tbireby, and 
tbe Court abunbl tale into eoiajiLralJun tbe setnal 
condition of tbo improvemeut at the time of tbo 
CTietiun. Its probable duration, tbo labour and capitvl 
which tbe tenaut bag expended iii effcctm.' it, and 
any rcductinu or remmioi of rcut or other adiantago 
which the Undlurd bag giccu to tbo tenant iti 
eonaiJcralioa of the improvioient. In the alaenco of 
evidence aa to tbo actual &iarLi.t \aluo in tbe place 
where the laud la situated, tbe rcaaonable mode of 
estinialing tbo compcngatioa eonautg in taking tbe 
cost of tbe iiuprovcmcnt and interest thereon and m 
odyustisg tbo compensation t> be awarded with'' 
refcrenco to tbe matters specified in s 0 VaxU 
Tiudvratti r Pabtaii,- Pahvati « Taiia 
Taudibaiii LL B., 13 IIsd.,4Si 

663 ' ■■ Malabar 

Compenss/ion for Tenants /Mprotemenff Act 
(Mad Ael I of JS37J, s 7—Oeneral Clautet 
Consolidation Act s 6 — A suit to recover property 
in lUUbar demised ou kanom was pcudin^ when tbo 
Malabar CompiniatiOQ for Tenants impmrements 
I Act come into force Itetd on tbo construction 
of as. 1, 5, 7, that tbo tenants* right to compenaatiou 
should be dealt with in occonlauce with tbe 
pioiiiions of that Act Malieav v SitAHKlTH'tl 

iL Js B.. 13 Mad.. 602 
670 ■ Malabar Com* 

pensation for renoar# Iraproiementr Act (Mad 


that be was entitled to receive under tbe bead of 
compensation for improrementa the capitalized valne 
of the produce of eocoannt trees planted by bim com. 
irated mtb reference) to the probable productive life 
of the trees Held that the pUmtiS waa entitled 
to redeem, and that tbe defendant waa not entitled to 
have the whole of the futuro'&unual pro luce of the 
trees takcu into consideration lu computing tbe value 
of tmproTementa under the Malabar Compcnaation for 
Tenauti Improvements Act, 1837 Shangoiwi 
M ssotr « VsEBArrAH Piseai 

[LL B., 18 Mad,, 407 

67L Malabar Com* 

pensation for Tenants Improiements Act (Mad, 
Act I of 1887J s 3 — Smi to redeem ianom—Tbe 
sum to be allowed for tenants’ compensation for 
unproveznentj under Madras Act 1 of iS37 is to be 
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LAWDLOED and TENANT-co, 

21. BUILDl^’GS OIC LAKl), lUOIIT TO EE- 
AIUVE A^'D COMI'ENSATIOIf POJl 131- 
PliOVEiMENT’S — con/i>iuc({, 

129, followed. Kt^NI^A^ntl:n v. Naiiayakan Jfns- 

• • . XL. E., 12 Mad., 320 

Sea Eati Vauita^J r. JIatiiisskn 

[I. L. E., 12 Mad., 323 note 

whore, however, compuusaUoii w.a3 refused for smue 
of the hujirovomcnls, the landlord not having hy hia 
conduct acquiesced in their being made, but though 
coinpeiisation was not alloivcd, tho tenant was allowed 
to reniovo them. 

. ®60. TcnaiU expeml- 

xng money on (and inVA lamllord’s knoicledye and 
consent— Aequiesccnae —listoppcl— Right of tenant 
on eviction to he recouped the money so expended — 
Jinildingi erected on land held under lease, Removal 
of — Thu defendant untered int j occupation of certain 
land with the perniisaion of the phiintUT, who was the 
owner, and erected buildings and otherwise expoiided 
niouey upon it. The plaintiff and the defeiulant were 
relations aud lived near each other. 'J'he plaiutitf 
constantly visited tho laud aud knew what tho 
defendant was doing, but made no objectiou. 
Subscqueutly tho plaintiff,' being anxious to obtain 
from tho ilofondant an acknowledgment of his (tho 
plaintiff's) title, induced (but without luisrepresonta- 
tion or fraud) tho defendant to sign a rent-note. 
Tho Court found that, although this rout-note wag, in 
terms, a lease for one year, yet tho intention of tho 
parties wsvs not that the defendant should at tho 
expiration of tho year, or on any subsequent demand, 
hand over to the plaintiff the land with the buildiugs 
which had been erected by tho de’fendaut with the 
plaintiff's implied consent, \vithout being recouped 
for the expenditure thus incurred ; that subsequently 
to tho execution of the rent-note the defendant had 
erected other buildings, and that tho plaintiff know 
of this, and matlo no ob 3 'cction. I/cld that tho 
plaintiff could not recover possession of the land, or 
require tho removal of tho buildiugs without recoup- 
ing tho defendant the money ho had expended. The 
plaintiff was estopped from denying the claim of 
defendant. Ho had stood by in silence while his 
tenant had spent money on his land. Datxateata 
EATAJI Pai V. isHBrDHAB ABAYAir Pai 

. L. E„ 17 Bom., 736 


661. 


Claim of tenant 


to compensation for hutidings erected, hy him .- — A 
tenant of land demised to him cannot, on the termina- 
tion of his tenancy, claim compensation for buildings 
erected by hiin. Husain v. Govabdhandas Pae- 
manandas . . . XL. E., 20 Bom., i 

562.' Buildings erected 

ly tenant — Acquiescence ly landlord — Estoppel 
— Presumption of grant for building purposes , — 
Where a landlord had not objected to buildings 
erected by his tenant for a period of twenty-five years, 
and during that time had received rent from the 
tenant, — Held that even if the Court were not 
justified in holding that the land had oi'iginally,been 
granted for building purposes, the landlord would 


LANDLOED AND TENANT- con/, bmsd. 
24. BUILDINGS ON LAND, EIGHT TO EE- 
MOVB AND compensation POE IM- 

PE0VE3IENTS— oonfjHued. 

bo precluded from ejecting the tenant without com- 
peusatiou. Yesuwadahai a. E^uionANDBA Tbka- 
. . .XL. H., 18 Bom., 68 

See Kbisiina KisaoBB Nbooi JIaboued Am 

C3 C. W. N., 255 


663. — 

ly tenant 


'Buildings erected 


icilhout consent of landlord.— Where 
it is proved that tho tcuancy is not a perni.anent one, 
that tho tenant erected a pucca building on the land 
without tho consent of the landlord,' the tenant on 
eviction is not entitled to any compeusatioa for the 
building from tho landlord, Battatraya Rayaji 
Pai V. Slixdhar Narayan Pai, I. L. li., 17 Bom,, 
736 ; Yeshtcadalai v. Ram Chandra Tuiaram, 
J. L. B., 18 Bom., 66, distinguishccl. IsiiAis EHAir 
ATaudsied V. Jaiqbn Bibi I 1. E,, 27 Calc,, 570 

[4 C. W. N., 210 


664. 


■.Additions made 


by tenant to property of landlord without permis- 
sion — Acquiescence of landlord — Obliyation to com- 
pensate tenant — Estoppel. — Where the lessee of a 
dwelliqg-house, being fully aware of bis position as 
snch lessee, made certain additions to the leased 
premises without tho permission of his lessor, but 
app.arcutly with bis knowledge and without any inter- 
ference on his part, and subsequently, when tho 
lessor sued to eject him for non-payment of rent, 
claimed compensation for such additions,— Held 
that the lessor was entitled to recover possession from 
the lessee without paying him compeusation. Bams- 
den V. By son, L. R., 1 H. L., 129, aud Willmott 
V, Barber, L. B., 15 Oh. B„ 96, referred to. NABHI- 
hab Bhaqat V. Eaheshae Bhasat 

P. L. E., 16 All., 823 


666 . 


Buildinys on 


laud— Ownership in land and buildinys — Right of 
tenants to compensation under the Land Acquisition 
Act for buildings erected bg them — Transfer of 
Property Act (IV of 1882J, s. 108, cl. (h ). — A 
plot of land was acquired under^ Act X of 1870 for the 
construction of a road within the town of Calcutta ; 
tho tenants who had erected masonry buildings on 
portions of the laud and who were in possession at the 
time of the acquisition claimed before the Collector 
the value of their interest ; but the owner of the land 
claiming the whole of the compensiifcion money, the 
matter was referred to the District J udge, who found 
that the lands were originally granted for building 
purposes, and who allowed a share of the compensa- 
tion money, vis., the value of the buildings, to the 
tenants. On 'appeal to the High Court by the owner 
of the land, on the ground that the respondents’ 
tenures, which were of a temporary character, having 
come to an end when the land was acquired by tho 
municipality, the buildings standing ou the land 
became his property, and that the tenants were nob 
entitled to compensation, — HeWtbat the Judge came 
to a right finding ou the facts, and that the owner of 
the land was not entitled to the buildings erected by 
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andlord and tenant— 

' n mRAiilDAr^S—ccKliMveJ 


[ LANDEOND AND TENANT-co)»/»ni(«i. 

I 16. illR^lSIDARS— con/miKd. 

' hwul, Ml ttw MguUl'oa* tlie mtcwlioi of tUeOoTem-. 
mcnt u ileelmd to riH*ect tbepriMlogciotliudlioia- 
era of all clftMca. SjXKiii Ifit; r DrrcaiatfX 
OatT'Csi;! , . . I.D. It.»2Mad.f 14G 

662. Night of occupancy— 

JhanJoitmtnt—lf'niU lantlt—SIiJ, Ael J1 oj 
pfalntiffa, \ illa^^ mirad hrt, toed to ojrct 
ttin rottcNio-i of tlio vratlo Undt of tho 


iooliUiathe land* for eultivatioi loitaiii Miru ac- 
conUngijr macio out la tlitir uanirt Rut oa no oc- 
ratioi did they ritbiT coUirate or i>ay lut tor tbo 


ffisiUK ... 3 Doin.» 34.0 

VisaairsnA* t Diuut _ 

[I. L. B., 3 Born.. 346 note 

678. , i/iroti tdaur** 

— AiyM uToeevpawry •« Themirati 

dariaUiertftl proprutor of aurui land, but rail at* 
may be entitled to tb« perpetual oeeupaocy of mlnti 
land, aubiicbto the payment of tie miraildar a aliarc 
Sneb tenure, bowenr, generally dependa on long, 
cit^luhed usage, and o net be pioerd by aatJtfactory 
eTidenec. AuoaitA TluocuixTauDaUa r baui. 
aasA Suiiix ... .1 Mad., 364 


>t». tirt tn iliA mine tbev bad adopted, int 


I ife/if byAfonOiV C J , and Uouowit uioniag 


under cultnation plaintih a suit 'nas n<t barred 
except as to rent payable m re ibau throo jcmg 
before suit H£isU9a^a.CnEava&t TorratOacn* 
DAK 3 Mfld., SSI 


On the cetatci ts afford grounds for derm n, on 
suniUr estate ra Ihe ceiuliiourirooi riiere fias 
been no law diprmng nurasidars of any prinleiit 
they may have customarily enjoyed. Oa the ottw 


hMl b^ ■•iwigfolly disjOiMSM-d. th jr only art 03 
uoald bo against lb# Gourtuaint for such wroneful 
dsiKMsini n, and «hc nhef loujht n the pr-Wt 
soil was<)(ti(oinroainirrisarate vitii flu* injjry rom* 
pUweJof BrlK>E« J (dtaaemtink). th.it pUntifls, 
haunglawfnllyp-inhaaedatat.o e-im<tt»ale b»J 
becoflio by the expr as prorsioit of Up Uw tie 
I e^jHm of the hnd, and that they roiJJ cot be 
tjftteJ tsetpt foe ILe mitoii anJ by (he p^je*** 
pwsCTibmfby JfadrasActllof &t4 tiiat.co.Uv- 
Wf beerflaufuJIyij cUd, th y w.rt still the n.Uf*f 
lo'Je^ •ml, twelve yexrt n t h».in? vbpe^ 
emce the date of tbiir ejerrtm nt eoilJ 
rotored, aad Jiat Uu sptoal opp^ 
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24. BUILDINGS ON LAND, EIGHT TO EE- 
COMPENSATION FOE IM- 
PEOVEMENTS — continued, 

calculated iu pioportion to the extent to whicE tbo 
estate lias been pcmaueiitly inipioved. The im- 
provcuicut for uhich compensation is payable as 
tlenued in s. 3 cf the Act is not the tree itself, but 
Uio uork of planting, piotccting, and maintaining it. 
The calculation must nit be based on the future pro- 
' duco of the tree. Kukhi Chandit Naudiab h. 
Ktjakan Naaibub . I. L. E., 19 Mad., 384 

572. — L jUalalar Coni' 

pensaiion for 'd'enanis Improvements Act (Had. 
Act I rf 16S7J, ss, 6 (c) and 7 — Tenant’s 
agreement iii ISflO not to claim compensation for 
improvements alreadg made — Iteduclion oj rent — 
Claim to ma^a deduction from the value of 
improvements on acciunt of redaction of rent . — 
In an ejectment suit relating to agricultural property 
in Malabar, it appeared that the tenant W13 in 
pjossession under an agreement executed in 1690, in 
. which it was recited that the tenant's father had 
been let into possession thirty years previously at a 
certain rate of rent and had made improvements on 
the laud, and the defendant agreed to bold at a lower 
rate of rent, and ui t to demand compensation for the 
previous improvements. The plaintiff relied on the 
last-mentioned prorisions of the agreement, which 
admittedly related to improvements made since 
January 1686. ' JS'e/d that the prorisious relied on 
by tho_ plaintiff were invalid under the Malabar Com- 
pensation for Tenants Improvements Act, 1887, 
s. 12. Held also yier SrEEAiiAHiA Axxab, -j, 
(Daties, J., dissenting), that there was no reduction 
of rent or other ad\ antage given by the landlord to 
the tenant witbiu the meaning of s. 6 (c), and 
accordingly that the plaintiff was entitled to evict 
only on payment of the value of improvements free 
from any deduction. Utbtjnoanakatu Ayuthabao, 
Thazhathaeayil Ktjxhaii 

[I.L.E., 20 Mad., 435 
573. Compensation 


for improvements and arrears of rent set off. — As 
regards the right to the value of improvemeuts, there 
is no distiuctiin hi tween a tenant under a kanom 
and under a vcrumpaltom. The right of the land- 
lord to set off against the value of the improvements 
any rent due to him must prevail against any aliena- 
tion made by the tenant of his right to compensation. 
Eekssa Mekon r. Shamu Pattee 

[I. L. E., 21 Mad., 138 

Nee Achuta r. Eab . L. E., 7 Mad., 546 


574. 


Malabar Com- 


pensation for Tenanis Jinproi ements Act (Mad, Act 
1 of lbi>7J,ss 4 ani/ 7 — Jmproi ements made before 
and after 1st Januory Malabar Compens-ation 

for Tenants’ lunpioi iments Act, 1887, s. _7, cannot 
he construed ruiospicti\dy so as to invalidate 
ao-reement s made with rispict to improvements prior 
to the passing of the Act. In computing, therefore, 
the value of. impn vements made by a tenant in 
Malabar, who was let into possession under an 
agreement before the passing of -the Act, it is 


LAINDLOED AND TBNANT-continued. 
24, BUILDINGS ON LAND, EIGHT TO EE- 
MOVE AND compensation FOR IM- 
PEOVEMENTS — concluded. 

necessary to ascertain the value of improvcmentii 
made by him before the 7th January 1887, calculated, 
according to the scales specified in his contract, and. 
also the value of improvements iffected subsequently, 
calculated under the provisions of the Act. VibB' 
Maximad V. Ehishnan I. L. E., 21 Mad., 149< 

576. — Malapar Com- 

pensation for Tenants Improvements Act (Mad,- 
Act I of 1SS7J — Timber trees — Suit to redeem 
mortgage. — In a suit to redeem a kanom of laud on 
which timber has gronm, the jenmi is not entitled tm 
bo credited with half the value of the timber.. 
AcaoTAN Nayae V. Naeasimham Patter 

[I. L. B., 21Mad„41L 

576. Tenant’s right to 

compensation — Mortgage by tenant miihout notice 
to landlord — Acceptance of surrender by landlord 
-liiyhts (f landlord and mortyagee . — The right of 
a tenant in Malabar (o compensation is “analogous to. 
the right to a chose-in-actiou ; and a transfer of such 
a right by a tenant to a third party cannot affect the 
landlord unless the latter has notice of the transfer 
when he accepts the surrender of the property 
demised and settles the account with his tenant in. 
reference to arrears of rent and the amount due aa 
compensation. Qtieere — Whcthcrnotice to a landlord 
of such a transfer would affect his right to set off 
arrears of rent due to him asrainst the amount payable 
as compensation, Vasobeta Shenoi v. Daxco- 
babak . . . I. L. E., 23 Mad., 86 


25. MIEASIDAES. 


677.- 


Nature of tenancy — Yearly 

or permanent tenancy — Right of mirasidars — Uhs- 
tom of country. — The defendants entered on land as. 
tenants of a mirasidar on terms which they could not 
prove, but held it at a uniform rent for three gener- 
ations and for more than fifty years. Held that the 
defendants, in the absence of any special agreement 
to the contrary, had not acquired by prescription a 
right oE permanent tenancy. Whatever right of per- 
manent tenancy a tenant may, by prescription, 
acquire as against an inamibu', or a khet, it would be 
contr.iry to the custom of the country, and to the 
nature of mirasl tenure, to bold that he could acquire 
such a right as against a mirasidar. 

VisAJi V. Laksubman Batdji . 10 Bom., 324 


578, 

petual 

peiual 

tom,- 


— Right to per- 

tenancy — Sanad — -Evidence of idle Per— 
cultivation — Long possession — Local cus- 
Mirasidai-s who bad s.anacls but who have 


lost theni, and those w'ho never bad thim, may prove 
their title by other ei ideiice. arid long possession u a 
strong element iu such proof. A s.inad is not indis- 
pensable to the pi oof of niirasi tenure. A mirasr 
right or perpetuity of tenure, like other facts, may be 
pioved by various means. Accordingly, where a 
plaintiff claimed to hi Id certain lands in mlras and 
under a right of perpetual cultivation by the custom 
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ItBASB— con^jnueA 

1. COKSTBUCTIOX— 
to affonl 110 gi 
anf* IjolJmg 
Kor dul tlic 
incon Undt cu 

lands lidJbj tlie laraindars m tlirir o»n poasiuiOD 
ortlicir o«u pniatelands. Wajcohein TIobseI'* t*. 
IIADUOO CuowiBT . • .17 W. B , 404 

S. “Abadkari talukbdarl," 

MeaninR of — TfTeet on fa/utKdtrt of 


■■ ’ ' [8W.ii.,aei 

0 . lioase to commenco In fU* 

tuxB—irsinjiorafy Ua*t —An instfument vrltich is* 
la tcnas « tcoiporajy lease is at binding on Uio lessor. 
9 u 4 Icosi. where the tenancy is to eoanneDce at & 
{stare dayj or on the determinatioa of an eiistiog 
lease usdet which another lessee it m posiesiion, a* 
where it commeocri immcdutcly. ibrcniEnm 
CnziTX t. SatfiEA TSktiX-Zis . 1 Alod., 153 

7. - Duration of leaso— Xros# 

tohen M itm ss sp«ef/e<f.— Where no term it men* j 
tioaed la a leste, it may be either a tenancy tcrmia* j 
able at the end of every year, or one for the life of : 
the tenant, according to the tennt of (ho Irate j 
wmove, Dost Maboueo Enarr . 2 Hay, 4 I 


or his I endee to long at ho contuiuci to psv the rent 
assessed on it. JrnoontE Sanoo r Dbait 

123 W. E., 3Q9 

9. ■ Ltate for spte\- 

'fed fertn' wTiere no protmon for conhaaante «s 


minate nith the death of tiie ori.inal lessee, bat 
survived dunng tho itmamdtr of the term to lut 
heirs sad rcpTesentativcB. Tho onus is on the party 
who seeks to show that tho transaction shnnld be 
governed by Hindu law that the priind facte eon- 
stractioii IS contrary to the Hindu law, or the cstab* 


IiEABB— eonbttuei, 

1. CONSTRUCTION — eontmuid. 
liihed cnslom of considering such eontracta in Bengal. 
In this case tho lessor, having. ' a tho death of the 
leasee, granted a patui nf his vvliole estate including 
the farm in dispute, was ad]ud,.(-d Uabli to pay to tho 
reprcacutativea of the hsscc damages for the tirao 
they nero deprived of the bcncdcul (itjovmri t of tho 
fami, BCCirding fo the incrrnsed rent wliicli tho new 
Irtate had undertaken to pay Tej Cllu^D r Sbbe 
K anu GnosB 

16 W. Ik, P. C , 48 ; 3 Moore’a L A., 381 

10. - ■ - Comlruclton of 

Itote, at to tie tnhertlance of tl btj (he hetr on the 
lettee’e deofA.— An ijora for one hundred and twenty 
five yiara granted to a wifi at tied that it wna for tho 
performance of pioua acta by iier, and that on her 
death her sona acre to take Her only sou died 
before Lor, ieavjog a son Jleld that the nstnjc- 
tion that tho grandsuti inherited tho term on tho 
death of Iho kaaco wa* corriet. Trj Chund Baho’ 
doorr Sr%innti OAose, 3 Hoore’t /. 4., SOI, rc* 
feire.! to GooisB Lit Bor t IIfmenuba Nabaht 
B oT CnovTPonr . L L. E., 17 Calc., 668 

11. Tennney vsizriy 

dear —A tenancy w bieh la (o contitmo year by year 
it a rontionmg tcna< cy so long ai the parties aro 
satisfied, and though terminablo at the optini of 
cither party at the end of any year it not xptofarlo 
terminated at the end of every year MAtosCBS 
Kotnro r BoiLimsEs Kajst Data 13 W. E., 160 


Sesidet the fixed amount tUiro wil be no opprcaiion 
oa acrount of ceases, " do not enatc a ptriauiunt 
tenancy, but only a tenancy fioin yiar to year 
OUeOASAI t. EaLAPA DabI MtTKllTA 

{I. £i E„ a Horn., 419 
13. ^ Lente from year 


were not regitUred Tho fi st after ricitmg tlut tho 
execiitanthadtak.cn thejand from the plaintiff on a 
apecified yqirly rent, and promised to pay the same 


plamtiff on a yearly rent specified for si* years, and 
piomiaed ta pay the same year by year, proceeded 
thus “And if tho said '•hailh wishes to have the 
land vacated within tho said term he sbill fiist uve 
us fifteen days' not ce, and we vv ill v ac ite it vv itho it 
objection" The lower Couita luld tint the s vrklu ta 
were iiut admissible in evidence, as tt *^**^.1 
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DIGEST OF CASKS. 


( 40U ) 


LANDLOHD ATfD TENANT— coh«Iu*<I. 

:i5. MniA.''iDAiis--c(jiif/«<i(-(/. 
.'iccorilillu'ly la' KaKIU MCUAMSr.Vfi r. 

'rinuMAi..v CuAJtiAu . . I, L. R., 1 MiiA, 205 

523 Pottah-hoklur, Stattw ol— 

conictiu»->oCt!iu<lin>ioiioC 

tho ui.ijuriiv oi" till' Full lU-urh iu iuthii* 

V. TituM‘!<i I’hiirutr, 1. L. Jt.t 1 Jlntl.t !X)3, tliiit 
a r:iiy:ituiu"iottali tmir.s only for a yiar, iiml that a 
IKitluh-lioliUr k iiiorily a tenant from ytar to year, 
(liustioiicil. SixiuivAuv or Stati: rou I-vdi-v n 
iiLUjx .... LL.R..5Mad.,ie3 

eS'l. — Polinqulahmcnt of pottah 

'2'eiturc <'/ iiiilttihJiir uudrr (/ormiDie/i/. let 

Tuunku, mirasiiliir tlois i.ol lo-X liia imniai 

riuht hy rvlhuiuiahin- hk j ottali. A iwttiiu itbiud 
by (ioviriim. lit ail!, uiili^a it id olhtrvvue sti|mLitLil, 
ho coiidtnml to oiiuro to Iomk ud the ruqat paya 
the roviiiuo ho lui niHaiti'l to pay. buiiuAiiai. 

.Mmu, .. COL.K..,. ‘•■"'“'■""a 303 

LANDMARKS. 

Obliteration of— 

Sec .\ccuuTiOh'— Isaw Fouif.vTio.'i or ^Vx- 

i.cvi.Ui LA^•u— OrNrii-Ai.^'. 

to B. D. R., 150 

law, ignorance op— 

Sec DivoacH .Vcr, a. Id. 

[1. L. R, 20 Bom., 3G2 

LAW OPEICERS. 

Eemunoration of— 

5„ CosTS-tonoH ^ 

laws LOCAL EXTENT ACT (XV OP 
1874), S3. 3, 4. 

See CuiUKfAX Pbocsedinos. 

[X L. R., 13 Mad,, 363 


LEASE 


Col. 

. -IGd-l 
. 4660 


1, CONSTESOTION ^ . 

3, ZuE-i-i'Esnoi Lease 

See Cases enheu Kabtteiat, 

See Cases endeb Landeobd and TeHAHT. 
See Cases tjndeb Eeoisteatioh Act, 
B. 17 , CL. (<t). 

STAAtP act, 

i. L. R, 5 All,, 360 
I. L. E., 15 Bom.. 73 
I. L. R 18 Bom., 646 


lease — ejtidiiuid. 

Agroomont for — 

See Heoisieatiok Act, 3. 17. 

[3 B. L. R., Ap., 1 
7 B. L. R, Ap., 21 
10 W. R, 177 
13 W. R, 304 
■ 17W. E., 609 
X L. B., 10 Bom,, 101 
X L, R., 7 Calc., 703, 708, 717 
X L. R, 9 Calc., 865 
" ■ 21 W, R, 315 : L, R., 1 1. A., 124 

See Staut jVct, 1879, sen. I, aut. 4. 

[X L. E., 17 Calc., 548 
I. L. E., 17 Mad., 280 

See Stami* Act, 1879, sen. I. 4^- 5- 

[XL. E., 13 Bom., 87 

Breack of condition for forfeituro 

See Cases mmEa BesgaiEekt Act, 1869, 
s. 53 (.VCT X or 1859, s. >8). 

See Cases ttsdeb Lanmoud asd 

P'OEVEIXUBE — BEEACU OE COXDlIIONi. 

Cancellation of— , 

Sec Cases undebBexgaeEekx Act, 1869, 
s. 53 (1857, 3. 78). 

Sec Co.snABEBS— Sens dt Co-shabeeS 

Wlfn EESi'ECT TO TUB JOIKT hEOPBETr 
_BE.VT . . I. L. R, 4 Calc., 96 

granted -wkile lessor is out of 


in- 


possession. 

See Cases uitdee Teanseeb or Peoeebtx. 

1 , COKSTETJCTIOR 

1 - Buie for construction— Na- 

cncumstauccs, oae of 

podsesdiou gn eo y ^ juhomed Isbaie 

grantee. Ja>oele t>aib, l>u [^22 W. E., 285 

o Uncertainty as to amount oi 

rent-Jtadras Rent S 

meut in a pottah to pay sjed, which' the 

may impose for any land not “ . . baita. 

tenant may take up, is bad ornn jypad., 200 
SA3II V. KAJAGOEALA • I- , 

o » Proiak,” Meaning . 

0/ t;aa»f.-The word “ 

status of a tenant. KbdabNAT^ ggg 

EOOMABEE DEBIA • • * , ^xf 

4 - «Karindak,” Meamng^f- 

<‘Nij-jote,” Meaning if was held to be 

wor/‘‘ karindah,” as used ^ a po tak was he^ 
merely a term used to s^odh wh t 
of the person to whom the pottan was d 



( iCAO ) 


DIGKST OP CJlak2». 


( ) 


T.Tl A BE 

- 1 COKaTRUCTrOK-tfOi/i***^’. 


l&6a“oi*»ua tom»k« » Uawc;? thtU b/ ; 
rrdiinry T«.Uii «nii iaucli»fi« of a fkmmotJl j 


SO Ii'a&o of Jiiagle Uads — 

Coa^xxcct pot)iiuv-^Cun’»t»er«u»t i>/ 

la X IcMO nbch iirowl i for r Tit frro for 

twtlrc jcut, tli6 rtnl fr-o pou uioa toalrmpUtnl 


jcori. Qiuact Cacaota Uor r Usrt Cncaota 

&tEC« . . 3W.Il..ActX,W 

21. -.. Oeath of loatoo, EfToct of— 

XoiM »flf fmi/ai <0 <i/« »/ /niff —Aar IcaaU!-! 
nUte, when n t np^'>«]7 UoiW to th« (ifc of tU« 
IcHce. i>usc« to hti hot* la th* uao way u o brr 
property, and if th< h<in Uko th« (>ut« of tli* 
drerBiodlutvV. thfy Ukr it « <(ti a// n,bt« aai 
iibiltUcfc Divootuii r Akasctooicik 

ao w. B . 147 

SusiEimoftiCoT r SirrooStBCin 

p4W. a, 173 


ii. p»» .1 wi.., lb, ,„a „V,V rk pK. 

M dcUrmiaed bj th« dcaUi ol lh« TinfC. Vxuiw 
Smirib.Ubu . . 


o, • I-1^H.,6A1L,1 o 


J^tUy rent till o««P»liOa at 

the term for ’'Mate doa not fat, 

5- - [5 Bom, AC, 

^0 PCS 

' p,y rent . <<» 7«i/ -An agi 

‘JatbeordiDaryformofmueha 


Ills ASS— *1 ■ ■f<f. 

J. CO.\''TRL’CnO.V— 

.n'fKi by traaaU frojt year to y«r alnaily in ^itce* 
•101 U (w‘ a Iratf V Ifoanoy fron Piuli ti I'aiUU 
t^t a tvoanry aUwklt. bit a Uiiaurr front year to 
year la thr abi-mro of cuito a to (he oo itrary, no 
Uaart tr->a jt%t to year ii i'ii4 coi ilr/ r*j bo 
ryoctid vithont brio; trrrrv] at a naaiuble lime 
wfonbaa.1 wilii a djIicw t> iiuit at the {vnat of the 
rrar at whub the tmtnry roiimncvX A>bli.tA 
lUirrxiS* racct&t MoJiuen lUwitt'r 

rLIi.JL,3MaJ.,010 

2 a ‘.a.f /vr rjerl- 

u'af.— B *pat<w arotf bitwiva the Ooirromrnt and 
at aJjarroi propnto', Af Jf. mprriin^ a ] live of 
allattal Iti-l yttarJ by arcrttiin, of wLieh Jf V 
<ra« lb 1 it The Oxcniia-nl rojuirtnl 

IhetanJ for ) ibiio liaprirriarate. A(Ur • me ror* 
rnpovlct eo aa a;rrtm nl --ar mtrrc J I ito by wlilrb 
V ^ unlrrtooh to rilin |U dt i i faioir of (lOicr i> 
mmt allclaisi to the {fopruitry n^ht, and to rrnt 
the UaJ float Oorrnm -nt, 0(01 the tattrw altooin^ 
hati nmaia h |«>»i-MOt until the i>reye(l^ 
pnUie Impriirnsimte rraitrrJ it iire-^ery f rbim 
to rarate the Uad. Toummi «ai „{tta to Gormi* 
mrot. U d h ij.02 th* Und fras Girrnjtrot at a 
£te<l rtmt and underttkn^ to qait i«Mra»ion at a 
month'* nrtift. Impmirrerste In the nri.blcjrh o] 
lixiog Wen made by fiorrnmmt and Jf A Uiag 
*t«ad. iwtiee to «jait wa» •rrnd ot liii itjirei-nU 
titn, «ho rtfatol to lyuit. ot the irreind tbit tiia 
tajirotmt&te were not *j(b pahlie Inpronisente 
*• wm rontcmjiUUil by tho corTtii^aJcnee atd 
a^rmneot. Ib a tail tor r|Mtnt -nb —//>/•! Uut 
if ^ waa aadrr the a^rccornt. a mrre tmant at a ill, 
andthattha tnit wa« nalalMnable. and ihe rt} rreent 
•tim of Jf n h*J no Jf fence to the action Axcn* 
MHoatT r Doa t) Kait Iioia CouraxT 

IS Alooro’s L A , 10 . 4 W. R., P. a, 01 


t Lrr hatband to lira to hrr Iionte, the inl^bt a ■>' 
laa to hold the land. She aftcrvrarJi ri^mairicl. 
d Kll the land till her death. In an 
nght by the «cc ind haebaxi I to rcco'^r yo** 
Ibotai u Ih. Unr .t U.. -t. 
e dccrcca of both tho Coarte bilowi lh*t 1 
r had no n^ht to rccovir P-3««"°'V,w which 
diacTcly a pertonal iiitereit in the ^ Kut^ 
wed open her death A. O » 

DuiKiiUwa . 

00 ProTialoQ for 

"i, •:X 



{ i'-ir ) 


nrui-at or casks. 


{ WIS ) 


-'4'. 

1. (. uN.'ti rtOS“<'on.'tr)u<'.J, 

iin^lir o. 17 {is <>i U. ..•ueritui i Art 
AlH t{ ts'l, ! 4 i c^* 1 \tu i/t iuui.'ii I .I’.ii iuujKr y 
f;s, i» <4 4,1/ ill j.if I .■• r- *'ly U'lxl 

U.jl s!i-' Vi.ii •irtin!) iTisiol !.o ti, !i!» • ics j t 
rt I.r', !• im.HtU t!ii* fo iiUiO I tu 

? I th. ill *,t„ vSTiti i'u.t .-iX A !^> ti::) , Slu' ».th of till' 

! 4 > f, l! 1 li ( 1 1 » n > 1 1 io .,1 n 15*1 t!.r !»'.tj at !if tn a 
* * ' '1^'** i.ii4i*i i r'i Cl' I’TAi.iiiJ rlA’*v>. a^.ii 

til. <!. /. ti.'j',; * toil! 1 r all,. ‘.I it) ti'in: a; r ly liiiu 
i-./ii.'c- !l‘.- h) >1 i,{ i.f.is a iUi.i'.i iU)»‘ i.otirr. 

KiiffA Ilis.n-,U r. ira.ii In.t I. L. H-, B AIL, -105 

lA, . . }7tj\} i./' 

;a..y- .. u.Vif i.', r ifi. — riii' (K- 

i> .iJ.i.l'* a fii!i.''» 1 ." jiiii!>i'i/> r« !tt title svirt' thij 
vaJ'.daitie 5‘ iiAi.’i of i!ir U'-'it of a c. ttiia ttaijl.' 
f:c. a a i. ist. rtUas in '..LaU ir they 

o.’r la-K.isi.oU I'l i vu.utik a.foTit*. In Ife-iO 
tJii'y ratio’.iil i tn'.'icLill i to iii ■ iV.L <.*« r, mUo tUi..i 

tiiAUaei'I tlr l-ia;.ii. o lh'4 au;vi^ 

0 'lii.r iMia.i I )'». iittv. ) iliiii. 'li,.y uifi) t!i,- 
SI till.! is shi' aiUtlu’.li .»4 }iiM!".i!',t. la lsf»7. the 
j iAintitf* I'f. ihc- im.'j liol y.»r th>* of 

the liiiij'h- Jrt, .!, a;,!! ^luul.il a M.iCi.s!* i to, the 
C<'!!n tor ah.ri’iy hi- ner.iil. afa-iay oth.r thia.-t, 
t.y*. (O 1 Jirl ihr ralj iti ,a> as ths'i {>»ii i List. Ill I 
till' ihli » (iihhil Wire jiajiailv' si J.vratrlyj, 
tiAsiUi: falliu Uilo airi.ir, the saaii-iei.r of the traijilis 
»iiU In rju-l till- <IvfuuU:i:». that there waj 

Jiothl’i;; to sl.o*' t'ut t!ii.i ilefitalauls ware u.orc lluu 
tsi.aiiU float jt'-vr to jiar. C'‘ii.rl.i/iiiy i i't/Lii %•. 
l'v/'ir.sfia,/.i /li-ihir.! ^mr..is/y, C J/oif., Itil, auti 
JCru’.iiitiini v. I'oriJi.r yn. 1. L. !{• o Ma 7>,JiS, 
ilUcoiii J.iUii iii»iii!,;ulthi.ih ‘riitiJAaAJi r. IUvasa 
$AU aA.VDlU I’A.VOaU* S-A-i-VAtUIl 

IL lu n., 11 Mad., 77 

15. i’ert'.aneai ij-im 

/f j/r— iii'y V/ oj" heirs «f lictiijee , — A Cxvil ptmia- 
Jiint ijara lo'tsh co-illr* r.o rt^hls on the luir* of the 
tictain'o, ItAJAiiaJJ r. yC.lltAil-'UA 

1.1. Is. B., 15 Mad., IGD 

J'frj e/ujl lenisney^ 

— SVhi ro tin* toniia of .a h .a»i} liiil isot appr-vr to create 
!v pcrjutual tiiiaiicy, thiro lain,; no circninstjacta iix 
llic eviilei-ce float uhiclt the Court i Ujjhl to ittfiT that 
tUeiiiUntiunof the jurtiii oaa tocrv.itcsuch atui.Aiicy, 

— Held ih.rt the h:ue tv-a* i.ot .a jierpitual K-a»e. 
Oiiayisii V. Kiiltijiii, 1. L, Ji„ !> Jtoiu., 4 I'J, ami 1 
Gti«^‘>d,’itsr JihtKitji V. Ma’inju, J'. J. /Ir J:>i)9, 
o. Stff, nftrriJ to. Saiieu l’ATtv’.vuj>ti,i>' 

c. Uauaji . . X Is. B., 16 Bom., 70-1 

17. — Pof/(j/s iirescribing 

rent to i' piid pernitinentlg ho tenant.— In l.'fjO 
n aiittmhir ernntciltoateiuiit a j'OttaU for certain land 
in tviiii-lt the tinaiit kid already a heritable catate, 
Ihcing tlie rmt at the reduced rate li-lO. The docu- 
incut prosidid “ thia sum if Ii-10 you are to pay 
pcrpttually every ye-ar per histbaiidi in the niitta 
r.vtcheri.” It appeare’d that the rent fixid u-as lrs« 
than what was ptyable iipoa the* lands pi-e-vious to the 
date of the JotLth and al.-o less thin that payable 
upon miahlouriiig lands of similar quality and do- 
-Ecriptiou. Jletil that the facts of the case were 


I LEASE— c^rtfiiturcf. 

3 . C'OM.VI’U I? CT’lOX — Continued. 

from tl 050 nf Itajaram v, Tiaratinga, 
/. /.. It., iTi iiiidtlulthc jKiltih tixii gthc 

riijl leas hiitding up.ll the reprisuitativts in title of 
the t:r.AUt<if and the xrantte, r>sp etinly, Yoin^sn 

r. .Ml rnrj.tai OoC.voa.v I, L. B., 2l Mad., 603 

j Vcr'iuinent ten- 

I •sni-g unto ri dijlshle Ay rrruif.ii of retxt— Right oj 
J rys-v-'i K if — /far furimi of testates right o/termnat- 
in/ /r.i.r.—KJn'tiliuit by 1 imilord ag-ifiist linant. 
It appiariil that the lind in disjnjtt- w.ss the pioperty 
•if .a mmium if whirh the plaintiff vy.u the trustee-, 
anil ha l in i n It t to the- ilefind int *s f .ithi r under a mu* 
ch-aiha (Kahibit .ti, iLite-d 1 itii iltigust 63/, entered 
intis -i.ith tile’ Cidiictcr, the m.uta.-er of the piopcrty 
I oi biiialf of thetio.irinilent, The-te‘iiaiicy roiitifmeil 
• to ill- rrgi.Litid by his a.reeiiuut until pi untiff, in 
i 16 57, ili’.uruUd au increased rent, wliielj the defeu- 
( e'lulrcfni-.ellt actee to p.iy. Ujo i that ikuuud and 
i re filial the i'Uintiif, at the end ot the Kasli, and with- 
out t-.iidiring a [otlah for anothir Fasli utipulating 
for the iijcn.uiil rent, bioneht his suit to i-jce-t. The 
ilcfiiuhint appelhallt coatiilikd tiiat the' right to put 
a.u end to his t< nancy was co.ulitio.ul uio.i his failure 
top»y the rent fixe-d by the ugrctmint. Held by 
6ceJri.y.VD. CH., up n the coustniction of the rau- 
e-hilii, that till) ])I»intiJT jos-nssed the absolute right 
t-s put ail end to the' ti nancy at the end of the Farii, 
unlesi the comlitiou relied uiioa by the appclhant was 
by force of establijiud general custom (which Lad not 
besru aUe-gi'el) or J ositive hiiv made .a part of tlic coatract 
of tenancy: that neitiier the Iteiit Kccovery stet nor 
tile' UcguUiio’is ojicrated to CAtend a teiuucy beyond 
the pe'riol of its duration sci urcd bv the express or 
impliid tl rms of the co:itract creating it, and that 
the re-fore the plaintiff had a right to e'ject too defea- 
ilant at the end of a F.isli. By IlOLtowai',./. — That 
whether the e-Apress contract evm binding oa the 
I'jgi.ela or not, it gave no right to hold permanenUy, 
and that the-re is nothing iu any existing written law 
to render a teiwncy oace cre-ated o-aly moditiablc by 
a revision of rent, but uot terminable at the will of the 
lessor exercised iu accordance with his o'tligations. 
£nji,-ianiareiia Venkagja y. Fenkotanaragana 
Redds, 1 Had., 73, and Sallaiatnbi Pattar v. 
Chinnaileganayagam Pillai, 1 .Mad., 109 do-abted. 
The judgment' in the case of f'enkalaram-nier v. 
Mianda Chettg, S Had., 122, has gone too_ far iu 
laying down the rule as to a pottahdar’s right of 
eic'cnpatioa. CnocKAJU-VOA IkxiAI r. Yttsi salts OA. 
PFyDAu.\ Sns.VADi’ ... 6 Mad., 164 

19 . — Permanent ien- 

aneg on continuing to pag rent . — Suit to recover 
the praprii tary right in a xilhigo belonging to plain- 
tiff's mutt-ih, which was let to dsfenilaiit* s father 
under a pott-ili and mnckilka, and which o-a the death 
of licr father and since the defendant refused to 
surrender, upon the grounds (1) that the right had 
been leased pcrm-inently, subject t.i the regular pay- 
ment of (he stipulated rent, which co.iditiuu liad been 
strictly fulfilki ,- (3) that her father had expeudSd 
largo sums iu makhig substantial permanent improve- 
ments in the village, and that he had by gift trans- 
ferred the tenancy to her. Held that, oa the true 


( 4C^3 ) 


PlOtiT OV CASk& 


^ 4Ct>'4 ) 


UjASE—aonhnited 

1 CON!sTRLCTIO^— ««<»»«?(/ 
the full asscBsracnt and no more. Coliectob Or 
COLIQA t OOSKSU MOBESHTAB JIBUEVDALB 

[10 Bom , 010 

30 •' Taluth," Jlean 

,„g oy— ^rhe word ‘ talulh” jmporta a pitioaucnt 
tinurCi auil ulitro a cliitta docrihca tlto laudtowWlt 
it iclatce as a "talukb,” tlio ] icsuiuptioii.'in the 
ahscucc of any evidence to the contrary ■ is that it 
impbes a permanent uitcii»t. Kuiaiiso Cutt'iiiER 
GooPTO r llEEit Safdttb An 23W, ll.,S26 


[Agra, F B , ea Ed- 1874, 39 

4L — Jlolurott tt/rm 

ran — Iltredifar* ri^kt — Ihu •ftotli ‘oioVnrMi 
wKtoran" contained in a pottali must be taVcu iii 
themsclict to conicy an htnditaty right in ptrpe 
tuit> Llsuir CoWAS r Roi IlASt hkisn'ts I 
Sttoa 3B.L.R.,A 0,320 12Wn.,3 

MmtBxr'iaiTK Siieoa e LELA>rt'D &u<(3ii I 

[3 W R., 84 

T EBLiKr'n) St50ii r Mo'roBCNJVtr !M>aii 

[OW R.,101 

43. ‘ JfoXiifJM IS 

ttmrari Whether in the absence ff any 

uiag(> the words “mokurari istemrari'* mean penna 
nent during the life of the grantee, or permanent at 
regards hereditary desecut I.{la>u>d bison r 
McsonOHltrvSiHOU . 13 B L B., 124 

[L E., I A , Sup Vol , 181 

43 . PerptfuJl feott 


to year la case of flood or drought yon nill be 
allowed a reduction of rent aceordiug as euch redne* 
tiou will be allowed to others To tins Hari Chneher. 
butty assents ” A subsequent purel ascr of the 
zamindari right obtained a fresh settlement of the 
zamindan under Go\ (rument The sou and },randbon 
of the grantee beld sncccssively under the lease In 
a su t by the zasnndar against thcbolderforenbaiice 
ment of rent — Held that the pottahnas a hereditary 
lease fixing the rent in peipetuity. and that it was 
biuding on the representatives of the grantor 
IvACUKAEAB MaUATI i NlIiADHRO CHOWBUEr 

[6 B. L E , 053 14 W. S , 107 

44. • Voiurort— 

TFofds of taJieniaHCe —In 1798 a inoVumri iio*iah 
of a portion of a zamindari was granted to -4 at a con> 
Bulidated ]ama of BC for the term of four yeai^ 


ItBASE— con/inue<f 

1 CONbTKUCXION— ct-n^inaed 
and at a unif rm nut of H-5 from the expiration of 


I petuity rho use of the word ‘luokuran" alone in 
a leaeo raises uu presumption that the tenure vras in* 

I tcnilcd to ha hereditary and therefore, in order to 
decide whether a moViimri Icaso is hereditary, the 
Court uvutteomlcr the other terras of the instrument 
under vrjtieh it is granted the circumsta ices uuder 
nhicb it wasmade, and the intent on of the parties 
bUEO FZB8IIAD 01>0a f Kaut Dabb blNUU 

(I L E. 5 Calfc, 543 6 C L E, 138 


way , — fg I by the other terms of the instrument, its 
objects, the circumstaucca under which it was made, 
or the conduct of the parties to it ZTe/d also that 
such lutcntiou wbs not shown Bilasuom Dasi t 
J baEOPESSUAO bivau 

[I I, E , 8 Calc ,804 Ii E , 9 1 A , 33 
lie L R.315 


umtarning any w ords importmg an hereditary interest" 
Jleld that the abore circumstancfS were no ground 
for declining to give effect to the pottah as it stood, 
the void mokuran" not importiug inhontauce 
Pabvebwab Pebtab SisGB r Paduanand Smon 
[I. X,. E, 16 Calc , 342 

46. — Meaning of iKe 

foon/e "teletnrari mekUrurt’ tti connecUon ictlh 
grant of landa-^Inlentton of iiar/ie*— The words 


TOI. Ill 
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XjTjASIEj — continued. 


1. COKSTllUCTION— 


iu accordmico with the productive power of the land, 
— Mold that tile pliiutilf was entitled to a decree for 
Idias pcssibsiou. the stipulation being e.'ctrcmly un- 
coxtain iu its chai'actcr, and the dcicudants having 
done u(,thing for years in response to the proceedings 
taken by the plaintiff. Suoouno; SooxDRx Dabee 
D. DiKNY tJAllDINB, SlillfNER & Co ) 

[25 W. E., 347 
29. ISTatuve of grant— Jaten/ion 


of parties — Mstate for life or iiAeritance . — In order 
to dctenuiiio the question whether a pottuh gnmted 
, by a ziimindar conveyed an estate for life only or an 
estatu of inheritance , — Meld that it uas necessary to 
ju'rivc, as well as could be done, at the real intention 
of the parties, to bo collected chiefly fiom the terms 
of the iubtranieut, but to a certain e.vtent also from 
the circumstances existing at the time, and further 
by the conduct of the parties since its execution. 
Watsob & Co. r. AIoiiEsn Nauain’ Eov 

[24 W. R., 176 
30. Worda conveying right to 


hold at fixed rates. — It is not absolutely neces- 
sary that any particular form of words should be 
used in conveying rights to hold at fi.ved rates. IT.n- 
yOBA Peeshad Baneiwee v. Chcadeb SsKnoB 

Deb 7 W. R,, 394 

ArsAE Altryiira v. AarcEy Mbadox 

[8 -W. E„ 502 


Faeib 


Kaibas Chaaxea Eor v, Hibabab Seab. 

CuAirn Ghose v. Hibabab Seab 

[2 B. li, R., A. C„ 93 : 10 W. R., 403 

31. Hereditary lease — Continu- 


ance of lease dependent on continuance of superior 
tenure.— Though the lease in this case coutaiued no 
words importing an hereditary character, yet it was 
held to have the effect of being hereditary, on the 
ground that the period of its continuance was not 
dependent on the life of any party, whether lessor or 
lessee, but on the continuance of the superior tenure. 
liEKBA-r Eot V. Kaekta Siegh , 17 W. R., 485 


32. 


Pottahfor build- 


ing purposes — Omission of words defining grauf,- 
A pottah which gave land for building purposes and 
recited that no abatement of rent was to be givuited 'I 
at any time or for any cause, and that no iuci-case of 
jama should ever be demanded, was held distinctly 
to pjrovide that the land was granted at the rate then 
fixed for ever, even though no such words were used 
as istemrari or ba-furziiudau.^^ Bixode Be- 
HAEE Bor r. Massexk . . IBW. E., 494 


33. 


Absence of words 


of inheritance in pottah . — A pottah must not, primd 
facie, be assumed to give an hereditary interest, 
though it contains no words of inheritance ; “ pottah ” 
as used in Act X of 1859 being a generic term, which 
embraces every kind of engagement between a zamin- 
dar and his under-tenants or raiyats. IVliere proof 
exists of long uninterrupted enjoyment of a tenure, 
accompanied by recognition of its hereditary and 
transferable character, it is sufficient to supply the 
want of the words “from generation to generation” 


XjHASEI — continued. 


1 . 'CpmSimCTlQ-n-oontinued. 

^in the pjottah, and the tenant c.annot be dispossessed' 
by his superior. Dnnypux Singh . . GoojinN Singh 
[9 W. R., p. C., 3: 11 Moore’s I. A., 433- 
34, 


Absence of word^ 


fixing rent Lease for buildihg purposes . — Where 
a pottah recited that the rent was to be paid from 
father to son, who were to occupy the land and build 
a house thereon, although there were no foimal words, 
to the effect that the rent was never to bo changed, 
the fixed character of the rent was presumed from 
long and uninterrupted enjoyment and the descent of 
the tenure to the present i ccupant. Peaeee Mohun 
ilOOKEBJEE r, EAJ KbISTO JIOOKEBJEE 

[11 W. R., 259- 


35. 


Istemrari — Mere- 


ditarij tenure. — Where, by an old pottah, lands form- 
ing part of a zamiiidari had been leased at a specified 
rent, but there were no words in the pottah importing 
the hereditary and isteirnwri character of the tenure, 
— Meld that the absence of such words was supplied 
by evidence of long and uninterrupted enjoyment,. 
and of tho descent of tenure from father to son, 
whence that hereditary and istemrari character might, 
bo legally presumed. Satya. Sabah Ghosab v. 
Mahesh Chahdea JIittee 

[2 B. L. R., P. C,, 23; 12 Moore’s I. A., 63 
11 W. R, P. C., lO 


Deeh Dyab Singh v. IIeeea Singh 

[2 N. W„ 338 

36. Long uni n t e r- 


rupted enjoyment — Onus probandi . — To rebut the 
evidence afforded by long nninterruptod enjoyment, 
and the descent of the tenure from father to son, it lies 
upon the party asserting the holding to be from year 
to year only and determinable .at will to prove such 
assertion. Been Dyab-Sikgh v. Heeba Singh 

1.2 H. -W., 33a 


87. 


• Although a pottah. 


purported to be a grant only to the particular person 
to whom it was made, yet as it p.issed frnn father to- 
son, and son to grandson, and possession was taken , 
under it and continued from between 75 and 89- 
years, and the pottah did not contain any word or ex- 
pression barring inheritance or transfer , — Meld that 
the tenure might fairly be presumed to be hereditary. 
RtTBO Dooega Dossia r. Dwaeka Hath Eot 

[24 W, B., 301 


38. 


A. s s e s s ment. 


Right of — Assessment in perpeluitg . — Where a lease 
of lands to be reclaimed fiom the sea fay the lessee, 
granted by a former Government t< plaintiff, stipu- 
lated that the lands should be held free of assess- 
ment (muafi) for thii-ty yeai-s subject to assessment 
at HI per bigba in the tbirty-flj'st year, to assessment 
increasmg at the rate of q- Qf a rupee per bigba 
during the six following years, and at the expiration 
of that istawa (perif d of annuall.v incre.isiiig assess- 
ment) should be held at the full assessment of E3 
per higRa,— Meld that, after tlie expiration of the 
first thirty Iseven years, the lease was one in perpetuity, 
subject to the annual ii.iyment of the sum named as. 
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Dtabsr OF CASi-^ 
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L£A.6I! — eon<iHKe<i 

1. CON&TKL’CTIOK— eo»iinM#rf. 

Ihc f\iU sv'iMssOTcnt s>ttd do morf. Collcciob ot 
CoULBA C. GoNBSU ilOBESUTAB MEUSNDAt* 

[10 Bom., 210 

39. '* TalutA/* Vmji* 

o/— 'Tlio word "talullj” itui>orU a pmnanrat 

tenure, and where a cLitta drscrihcs the landtowhieh 
it ulatca as a ‘'talulcli,” the ]>icsuiuptioa,'ia ttic 
absence of any ciidenco to llic eoulrari, is that it 
implies a pernioncnt lutcust. Knuuio CiiB*<DKii 
(lOOPTOr Meeb Safstir Au 23W, Il,,326 

40. ■ ■ ■ - nf to 

haAalx ivn^uivtt sircar —A potfah, under thoordi* 

Dsry uieoning of the words ' ta baUtli buudobnst j 
sircar,” was to endure as long as the sLtUenieDt | 

OntT NadaJ’* r Mqueshcb 111 T ''ivOB , . 

[Agra, r B., 62 Ed. 1874, 30 ' 

41. tthm j 

fan Htridtijn nyA/— lh« words '‘uioLurari * 

istenirati” contained lu a jiottali must he takou in iiuder wjiich it iy (.ranted, tlie circumstaiiccs under 

theujselics to conscy au hereditary light m perpr winch it was made, and the intciiliou of the partus. 

iuvW I.ASA10 Co'FAB e Itoi IIABI ICwinvA I SuEOPsasnaDfeison r Kailst Dabs Wjou 
SttOH 3 B.Ij.B.,A.C. 2J6.12W.R.,3 ^ [I E B., 6 Calo, 543: 6 C Z. B.. 138 

UtnJBUNJTO Sison « Lelavot) StAOn 

[3 W. It., 84 

LEBIAUrbOSl'^OIl r ll0\OBC>J(rV&lKCII 

[5 w. Biol 


IiEASE— coa^iMued 

1 C0^^TUUCT^0^’— eenfinscd. 


42. • Uelurari is 

ttinrafi "—Q*<»ra-- Whether, in the absence of any 

B4. 

a new leaed-^^aisc^ucat Uait ttuSlu^ coxtn^t ** 
/or rtfitwal — Held by the Ct utt of first mstaucc, 
aud coofinned ou appeal, that a coicnaut m alcosc 
for years to groat a new lease oa the eipiratioa of the 
(SistiDg tenn under and subjeet to all coienauU, as 
in the first lease coataiacd, is satisfied, if such new 
lease contain the like covenants as the foniuf lease, 
except the covenant for renewal PS’«i>8H,*ii Ar«> 
OfilEAtlli hTBAAT NaVIOATIO’? CoMFAVS , Kon. 
KOTLAii Durr 2 Hyde, 21 

65. Stipulation to venow lease 

-—Rfltlttng HiAixng oiir — Where a VoVoltat j 
stipulates that A., the tenant, shall not, oa the expiry ! 
of his lease, be liable to pay a.reiit h»sher than that I 


I 

1 ot inlunUuec On the duoth A* seli^ule to the 


oflhelcaso Q“*r«— Whether the actj of the parties 


laud to A at the close of the term of the 1< age Held 
also that the fact of his allowing the tinant to hold 
over did not affect the landlord’s right fo rtsuioe pcs* 
ecsswn after due notice, i UKEFBOOiriesA BsJuu r 
CnuHDEB Moves Dobbeb 12 W. B., 633 

68. Covenant for renewal— 

Atnhiguoui covenant-^Sight to rcwjois ,9,/ 
open mtties—XnUrpretatiOit Ig act* o/ihe parttet-~ 




unjrht bare worlnl ja Uv abscsce cf such vcnLi 
I To allow the oprniag of Dcwquamesor &uze«, an ,x 
press power to that cSivt du* b* prea. Held also 
j that the bem'tajy of stoae was cot estopped by f-« 
I mdcntiire ol iUy ICuh, i-TO, irom disputing 
j cUimoot'an it to craore tie ajJ xaJ 
) eUmnst'*pof^-a JisJ a* » as 

I it ineqcitoUe la the seettaryef tivxie sc« vA^era 
hii claims cadcr the iesAc. jje^ aIssiU: w nins- 
j tore f£ ilsy lOih, I'^iX did siDt rpm. . ts 4 
I demjeofttejrBs-*<sja:ia,<X,3^ja^ 
ot tie A cca£raA_j53 do-s 

aai>=»ieiaf jj, _aeirj-- 

de£,*Tarii: wtiiHi.4je Lol .^ahejw-^ 

xixnAS JiTVAX^iAy 


Toi. m 
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UDASB — continual. 

L CONSTKUCTION— coH/uiHcrf. 

iix iiccordancu wiili tlio productive power of tlie laud, 


■Jletd tbattlie phiutilY wa.seiititkd to a docreo for 
kliaa peB!,iii!>iou, the alipulation beiii^' cxtremly uu- 
certaiii in its character, and the defendants having 
done nothing for years in la spouse to the pisxcedings 
taken hy tlio phiinliiV. Shuouht SooyuRX Darke 
!•. UiUhT ( Jaueine, Skieekis & Co.) 

[25 TiV. B., 347 

29^ Naturo of gi'ant— /ji/e»/ion 

of }>urlifs — JUslatc for life or iiAeritaiice , — ^lu ordt’r 


to ditcnnine tlio cpnbtiou rvhetln'r a pottali "lamtcel 
by a zjiinindar convoyed an csheto for life only or an 
estate of inheritance, — Held that it was neccsMiry to 
arrive, as well as could be done, at the real intention 
of the parties, to be collected chietly fioni the torins 
of the instniment, but to a certain extent also from 
the circnnibtancis existing at the time, and further 
by the conduct of the jiarties since its execution. 
WAX30.V & CO. r. MouKsn Bauaie 

30 . ^ Words convoyins I'isltt to 


hold at fixed rates.— It is not absolutely neces- 
sary that any particular form of words shouhl be 
used ill convoying rights to hold at fixed ratc^. IT.s- 
SODA rKiiSUAU B.rXKiUKE r. Cui/XRra Sekupu 

Deb ^ 

ArSAB JteDtiL e. Amue.v Muiourr^ 

KmAS CuAXDRA Hot e. IIieaiae Seat. Fakib 

CuAXD Giiosk 0 . Hiual^Seab t? 403 

[2 B. L. E., A. C., 93: 10 W. B., 403 

31.. Hereditary lease— Coafiaa 


TiEASE — continued, 

1. 'CONSTRUCTION- 


•continued. 

in the pottah, and the tenant cannot be dispoaseased. 
"by his superior. DuuNi'ur Sixau >. Goojidb Sixgb 
[8 W. K„ P, C., 3: 11 Moore’s I. A., 433 - 
34 , 


- — Ahsence of words- 

-Lease for building purposes. — Where- 


fixing rent- /«. — - 

a pottah recited that the rent was to be paid from 
father to son, who were to occupy the land and build 
a house thereon, although there were no fonnal words- 
to the cllect that tlio rent ivas never to be cliauged, 
the fi.xed character of the rent was presumed from 
long and uninterrupted enjoyment ami the descent of 
the tenure to the present i ccupant. Peabee Moben- 
iloOKKUJEE e. IIaj Keisio Mookeejee 

[ 11 W. E., 259 - 

35 , 


■ Jstemrari — Here- 


— - - 

dilarg feaiire.— Whore, by an old pottah, lands form- 
ing part of a zamindari had been leased at a specified 
rent, but there were uo words in the pottah importing 
tlie hereditary and isteinmvi character of the tenure, 
—Held that tho absence of such words was supplied 
by evidence of long and uninterrupted enjoyment,, 
and of tliu descent of tenure from father to son, 
whence that hereditary and istemrari character nught. 
ho Icgallv presumed. Satya, Sabab GhosaIi r. 

ilABESn CiLVXDBA JIiTTEB , T A QQ- 

[QB. L. B.. P. 0..2S: r A., 63- 


Deen Di'Ai SiNQn V, Heeea Snran 

[2 M, W, 

36 


33a 


Zona jug fjr.d c— 

- • not 


ruple'd en/ognient—Onusp^ Vwiiy 
cvideuce_af[otdefi-b’A Il'a'Ct its boundaries. Sbebb 


il._ Hereditary ieasa-oom.»»- laud, but us 

long on continiMiice of superior [ ap-’me -Tr^iivEE.vB r. BnoJO^AXii ^ goj 

lesuiuo tlic U .inXa^in tills case contained HCi rt JIAH^EE. [14 W . xv , 

geU tiro , d way'-^chavacter, .v^teath of one 1 , tamment Ig 

these f*!"’ ' jj needed, ^aessiou of the 


he the lessee " ;-:;;ihrS “ 

'that the leaee the S«ttk«»t;|^aeclar;ed 
rppe claim ‘ tn-ougW a smt t “^^taut, under 
the lessor 1 ^ to t.jcct the e as 

that he was oit ^ Act (XI « g ttlcmcut 

8. 36 .:;.wrll.ivudtosetasrde ^ 

oii“ert's o|ev.^^ Sd »ot 

6 ^ -ot n mmeunty bat the de^^^ 


Ascertainment bg 

, — . , f — Platntrff 

„eni— Precision for rate of , . ^ ^as 

ir.*. S p.. «?!“ 'S:; 


much t” tin- of 12 aniias ' ‘°tho number 


^CU 

ouc 




g‘f ir» “Ti. *”“■ 

®S t. E.. s AU, 568 

GAAA l , „naiaiiiing 


Lease contaifing 
— — - — '^„i,]e—HhoU Act 

declared that A generatron to ^ 


able,' and 10 anuas per «rtten a^ ^ 

nbicu iim V)i-ha on a g"*- T,,..:,,tvff sued lor 

! tainment by pottrlr W._^ delay m 

ss sum. •'•.t'SJ-* 

such ascertarnmen f l"^arrh-ed at if 

s“rs» 5S'‘». c»E«*“”[iv. P. ^86 

A'"" 'f'JSiSt 

uAlSSSsS 

enquiry 1° a‘° 


sons,TandsoaB,fromSe 
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moBsr OP CAS£S 
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:T.'RAB'R — eOnCtttued 

1 COIsSTBUCTION— 

temple upoa lajmcnt of the circar tuia and » 


t>y virtue ot luo budsiv^ui. i. i i a " ■> « 

bovernment TnESikaii IiBNOin r GavAPvxuv 

lira 4 Mad., 320 

fi6 — riBhery pottah Htj^tratton 


to s refund of rent fro n tlic ti no that (lo^aCMioo of 
the tub}cct of the lease was talLcu auay b> ordtT of 
It compttei t Court, from his lessor u 1 1 coosequciilly 
from him lliu Oom au'e i mtru Mcixtck 

f7 W H.. 406 

63- Stipulation m lease for con* 

version of dry land into wetland &itpula 


tiou IS m a eordance with local eustoui. Mtram 
I’lOiai c ItAUA'v CUETiX I Kj It , 17 Mad.,1 


^ I Ij K ,17Mad ,08 
RB Payment of rent— Pro* »#«>» 


liB ASS -~e 0 H 1 1 » ued 

1 CO^^>TKUC^O^— otthnued 
effect Joy Kiiuxy Mooeebjle t Jankeb l^Ara 
Mookmuss 17 W B., 47L 

70 Proviso for re»letting in 

cose of default in payment of rent Lea>» tn 
perpelttljf —A lease purjortin^ lo be for a ecrtaiu 
term of ]tars rootain d a pros iso that if at any time 
the lisseo should niaLo default m jay cut of nnt 
the lessor should be at liberty to ht the lands to 
another lessee. JTeftl that the iiitrodueti n of tius 


(Marsh., 250 2Hiy,l4 
71 Proviso for default in pay- 


lessor to reseind the /rase tliat lie sli ildiiirs ap 
ponted a scaswal 1 all Lltcuiieb PansiiAVS r 
liuoonuUM SiNou Marsh., 474 


citry without oiressly -UKutiouinQ tL i ojo of 
elleeliug it the ussor was hound to cxeicise this 
poier acc^rdi 1^ to the iiovisiuus of t] e U V s S 
Act\e;fl$,;6 tolASOr lloonuvi UauaSOob 

(1 Hay, 673 


[6 W R., Act X. 17 
74 — - — . — Coadittonal 


amount lu arrear (be Court held that the Judge 
below was not correct lu hu couatruction of the 
pottah that the dar patmdar was not hound to pa} i 
rent in equal monthly kiets nor liable to luterest if I 
he d d not so pay it Bsxbdb CauKPBB PaurBSEs ] 
r AatEBBoosEEir 17 W R , 173 I 

89 Payment If ta i 

ftalmenU —It IS contrary to usage to pay by memthly I 
lasts unless there is a special agreement to tiiat ' 



rW 11,1884,329 
— iff redetary 
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Xj!E!AS£i — continued, 

1. CONSTRUCTION— coniiaweal, 

_ " — " Kabuliat, Con- 

struction of — Stipulations as to rent of new chur — 
Saiualadari tenure — HLeasurement and assess- 
ment of chur land — Landlord and tenant— Beng. 
Act VIII of 1869, s. 14. — A kabuliat, executed by 
the tenant of laud held in hawala tenure, provided 
that on an ndjoining chur becoming fit for cultivation 
the whole land, old and new, held by the tenant 
should be measured, and the old having been deducted 
from the total, rent should be paid for the excess land 
at a specified rate up to five drones, and for any 
more at the prevailing pergunuah rates. It provided 
also that either (a) rent should be realized according 
to law with interest thereon ; or that (A) at the close 
of the year the owner should, by a notice served on 
the hawaladar, require him to take a settlement of the 
excess land, and within fifteen days to file akabnliat, 
or (o) the excess land might ' be settled u ith others. 
Such a chur having been formed, the zamindar 
measured without notice to, audio the absence of, the 
hawaladarj^ He then served a notice on the latter 
requiring him to execute a kabuliat within fifteen 
days for payment of a fixed rent upon the excess land 
as found by the measurement, or to yield up, posses- 
sion. Disregard of this led to a suit in which the 
zamindar claimed either khas possessiou or rent on 
measurement by order of Court. Beld that neither the 
kabuliat nor the terms of s. 14 of Bengal Act VIII 
of 1869 precluded a suit for assessment of the rent 
upon measurement j nor did the absence of authentic 
measurement as prescribed by the kabuliat have 
that effect, or affect the measurement by the Amin ; 
but that, until both the measurement and the assess- 
ment of the rent had taken place ( which might be 
either in the manner prescribed or by judicial termi- 
nation) the zdmindar could not put the hawaladar 
to his choice between (A) executing n kabuliat for 
the rent and (c) yielding up possession. Kajiktjmar 
Ghose V. Kaliktjmab Tagose , 

[1. L. R., 14 Calc., 99 
L. B., 13 I. A., lie 

68 . Provision for indigo con- 

cern passing into hands of others — Assign- 
mejit of lease from tzvo joint lessees to one of them. 
— N and D, having taken a lease of certain lauds, 
jointly give a kabulisit, agreeing that if within the 
term of the lease they die, or if in any other way the 
concern passed into the hands of others, then their 
heirs, or those who would succeed to their rights, would 
pay the rent. After the kabuliat was given, N" made 
over his interest in the lease to V. Held that, in 
passing from N and D to D alone, the lease had 
passed into the hands of “others” within the meaning 
of the kabuliat, and that D occcupied the position of 
the persons contemplated by the terms “ those who 
will succeed to our rights.” BnoBAKEE Chundba 
S riTiER V, MaoNaie , . .10 W. B., 464 

59. Joint lease — Joint liabilitg 

for rent. — When a lease is granted jointly to two 
tenants, both are jointly liable for the rent due under 
the lease, and one of them cannot divide this joint 
liability. JoGENDBA DeB EoY- KVT V, KisuEK 
Buhdhoo Box . [i , t TW. B., 272 


XIQASEj — contimied. 

1. CONSTKUCTION — continued. 

Boopkaeaijt Singh v. Jgqgoo Singh 

[10 W.H., 304 

Bhoeanath Siroab !!. Bahaeam Khan 

[10 W. R,, 392 

Goto Mohun Boy u. Anunh Mpndui 

[22 W. E., 295 

, 60. — — L efinit ion of 

right of each lessee in pottah— Separation of ten- 
ures.— Tihe fact that at the foot of a pottah the right 
of each Issee was defined was held not to bind the 
, lessor to recognize each piirt as an independent and 
separate tenure, and the subsequent separate pay- 
ments of rents by the tenants was held not to v.ary 
the nature of the tenure. Btooeam Pahe v. Su- 
Boop Chundeb Gooho . . ^IW. E,,‘256 

61. ; Lease of jungle lands— -S«it 

alleging interruption- of lease to cut trees, etc . — 

' Form of lease. — Where an application for a lease for 
I farming jungle lands was in its nature general, but- 
I the answer was specific and clear, and granted the lease 
I on certain conditions, ,the answer determined the cou- 
I ■ tract, and was the only contract between the parties. 

I A lessee who sues, alleging that there has been an 
I interruption to his lease to cut or sell the trees on' 
the land included therein, must base his right, first, 
upon its being a necessary incident of the lease by 
reason of the objects of the lease ; or, secondly, under 
some positive law ; or, thirdly, under some custom to 
be incorporated iu the lease ; or, fourthly, under the 
express terms of the lease. Etjitonjee EDirtJBE 
SHET V, COBIECTOB OP THANNA 

[10 W. B., P. C., 13 : 11 Moore’s I. A., 296 

62. — Breach of covenant not to 

injure trees — CoAsfrnclion of kabuliat.— K ka- 
buliat ou which the tenant undertook to preserve cer- 
tain trees iu a jungle and not to injure them iu .any 
way, providing that, if ho relinquished the talukh 
after destroying the jungle, he would pay E2,000 as 
the value of the trees, was construed to contain two 
distinct covenants, the second being a covenant not 
to injure the trees, on breach of which damages 
could be recovered. Wooha Soondhbee Dossee r. 
Bajbisto Boy ... 21 W. E., 366 

63. — Lease of jungle lands by 

Government — Eiy/jA to cut timber . — Whore 
jungle laud was let by Governineut to a tenant for 
the express purpose of being brought into cultivation, • 
and the lease contained no reservation of the rights, 
of the Government in respect of the cutting of timber 
trees, the Court held tluit the parties contemplated 
that the cutting of such trees by the tenant would- 
be necessary for carrying out the purposes of the 
lease. KoiuN Bam Doss r. Coeseoiob op Syehet 

[22 W. B., 523 

64 _ Agreement for certain duqa 

in nature of rent — Subsequent Government noti- 
fication as to tenure.— By an agreement entered into 
between the predecessors of the plaintiff, durnia- 
kurtahs of a temple, and the defendants, it was pro. 
vided that the defendants should have a permanent 
right of cultivating certain lands belonging to tho 
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DIGEST OF CASES 


( 4CGS ) 


I»E A SE — c on 6 JIM J 

1 COK&TRUCnON— con/«»>i»A 


remedy being in daiungca fir bicacli of the coviuant 
against aiiciutiou Jltld further tluit dcfcudanti 1, 
2, and 3 were siiirally liable for the »beIo amount 


buUnauta "iXUiTAr TlUAPA. 

[I li. R.. 7 Bom , 28a 

82. , — — Orafl«<c/<t— 2?<« 


exccutor>aiidua« sold in execution of a decree against 
S Melii, that the sale passed a good title It u 


Z L 11 1 10 Som 341 and Tatnaya r, Ttmapa 
Ganpaya, I 1 S 7 Bat i , 2G2, referred to JMd 
Also that, eivn if there bad been a proiisioi in the 
base for forfeiture or for re entry by reasoiof au 
ASS gnmeut in iiulation of its proi aions it would 
not bai e the iffcct of lui ululating the sale in cxecu* 
tion which has always been bdd not to be of lierlf a 
breach of a lOTCnant not to ass^ OoLAC HATn 
Eoi CnowsnRi t 3lAiiioBA^Ain Ror CBOwnmtr 
[LL R.,20 Calc, 273 

83 Coiwfi/ioji re*. 

fjaininy ahenation — AUtaalicn lolualaty orly act 
oflai <— Condition fer benefit of tenor — Be enlry~ 
Forfeitvee— Transfer of Broperiy Act (IV of 


to the defendants in execution of a derree obtained 
Bgamet the lessee. In a suit in ejccitnent by the 
assigns of the lessors — Held that the condition was 
void under s 10 of the Transfer of Property Act, no 
right of rc entry being resen ed to the lessors by the 
lease Nil Uadhab hiSDAn r. Nabatiav biKSAn 

[Tli R,17 Calc, 826 


XiEASE— coHfinurd’ 

1 CON3TRUCT10N-concfB*if. 

84. Cotenant by 

lettee not to purchase under'lenanl’s holdtny — 
Validity Coirnonf ninjitsy «ci/A land — 

The defendants, who were patiiidars of 10 nunas of a 
certain pergunnali ga\o a tcmjiorary lease of their 
sliarc to tho plamtifTs, ttio lease containing tho follow'" 
tng ati|alationi ‘loii sliall lot jurchtso the joto 
tight of any of tho tenants either in juur own names 
or I eiiniut , if you do so, the purchase shall bo null 


tl e benefit of the itipnhtion not only in respect of 
the 10 anno# winch they originally held as pitnidnrs, 
but also m respect of the 4 annas which they sdse 
qneutly aciiuired, I ceauso a covenant such as that 
cootaincd iii the base of the zemindar is one tho 
benefit of which ought to mn with land and that tho 
defendants woe rightly m possessitr Waisov & 
Co r Rau CliiND Dtit . I C W W , 174 

2 ZUR 1 PEsHOI LEVSE 


expiry of tho tnxa mentioned in tho deed 

Lall r Raluk 2 Agra, 122 

PlTLTCK SlHOlt C ReSQAL SiNOH 1 W". R., 7 

33 Suit to EOt aside zur> peahgt 

lease — Act X nf J859, s 2o — Ijectmenf — A,zur» 
I peahgi lease {which docs not provide for its cancel* 
ment in the event of a breach of any of its condi 
tioos but provides for the cancelmoct of ill sub* 


when the period of the lease hod expired But as 
a znr 1 peshgi lease has always been treated as a 
mortgage, a suit to set it aside cannot bo brought iii 
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ft* / *,* 1 * ■ 'iji'i 4 i'* *% '*r tif o.* s-t*" 

/.r fit-!,-, . 1 -' .V j, tj ■ .N f 

Jt-fj', A !i jj- ti. .1 A lUi.'iUt’t -1 llsA'. tii-' 

fAiAAt*lt itt.'U* ‘ijt K 5 'i;l t f tj* 1 A< A+ uit* 
lA ft*’ Sv 1 I f t‘, Ai.t( tt, (i-i f.,1 

3-'**' '-tti'. //■•'/' its C»»** ftAt'’ t (vl 

{itj.'i-) ft .f i' , I ( tf f- f !'i ' 

i »*<■»» It* ■ *v t tti*tt I* '* /tf ’tAtt* f **,5lttttl 

It t -rii : {f h !ti !. Ai •.»;'! » fj.', r X Ilf 

IS.V**, % •.!. t:!. t, !ii. I'lOtitit ttj’l 1. ’At I' 

.‘'js-fvu r. ». .MtiiiiJi,. 3U(J; U Utiy, 'lOl 

77. Jlrt >'%•</ i;i..’i« 

<1^1. "* ■ .It ! ii:.tt! i tltj.iiUSA.ti A_’>tU'' 

* Ul'.itit. :i.i '.1 > « t" • It. ,«i t;!, n-.tl t!,t’I..»tf 

ii'tUUt) iK’t. .1. If Ill’ll ftt.it Uif itijii’,’ 

lilt !» t..li .-» fi,,!- ti.itlr t> it-, fill tt.»l Itii- ln*i iiii^tit 
titif r t'riiv All Ai!‘i.!i ft r iIau i„t h fir if» liri.,u;i. or 
a> j’.t'.t fir a!i tittuiutiij'i Jij rcjlriiii Aitfli 
i.y •.hi’liji. t. r. .‘'Vioi'ff 

[7 I3oiii., A. C., 60 

76 . Ilijflit to fta'jlKit Of uub'lot i 

— (.Vutfi.'it i’/ , )//.!!' 'ttr.f III cm iiiihir'j ‘•liitf -Cm- 
ttru ili It Ilf If w. 71"' finii’l t • a>>i,3'ii of mlt-Ut !» 

an wt 11 t'lfit litSi.ii All iiiroUiit ' f » ft]. it.ty at u tint 

ft r .V iti'.t rtiiiiiAft.- jittiol "lit it llio tu'itr.iit oi lottiii,; • 
t-i filtu; I !i flit’ Mitijiit, tiA it ii of a'l ( '{afo for lift; 1 
or of i!iluri!.i!u-f, ami (to ro ia i.tittiiii.H* i:i ftio ii.vturf 
i { tbi' toutlilii in .■I’.t.ii'I.i il to .1 r.v:niiui irS t.»t-ttr wlikii , 
rtjiiltf* till ifiii^ntiiiitt < f .1 ItAti- tif mcli .4^10 an 
cictiifioii to tlif j.il riilts. i{eUl, tii tliit run* , 

ktnutimi of a tia-.t, tli.it tlio I.tiiaua^o ilitl iiui ini- t 
tltiitt.' a fot.lrail (tiirtly jiirtoiial to tliv ainl hit 

lair m ai to lAilutlf tlif ri^jlit lo VsiXSAT.v- , 

iiAitv Kaui; r. .MvniunJiA H.uu-naoa Kam 
Kathaka NAToiiiAit ixitns Kfi-ta'HAvintx Xat- 
6Mftd.,227 , 

70. Prolilbition against alien- i 

atlon. - -V lotLili wliicli iiroviiliti tliat the grantor t 
Mas not to nliiiiAtt' or Itiuc tlto j>rt pirty to any other ! 
party timing the ttrin of the jotlali, without giiing 
the linsccs unilfr'tlie joUah the rffmi,il, Mas upht.l(i. 
ifOIlDIA CnCNDiat Si IN r. I'lTAMlltflt SlIAtfA 

[0W.B„147 I 

80, — - _ . Jfufyeiii tenure, 

Jliitory <’»il util lire i.f—Alieiintion not a necessary 
incitleiit — C Inttsr ngaiiist sii[/'eriiiy attachment anil 
sale caliil— Jtiyht of re-entry — Chimes ayainst 


X/l'aAblti --I'^il/i -lUec/, 

Il tONsii!l/(. l'IOK™c' 

.Iheniti f./ thehir -Triimjcr */ fVo- 

il'f' fi-*'':- >"• fUbitiiT -oiia to U ua 

li«n hill r.K’hs to .-.tt.ii'h atiil 91 It nit.iiii Unit in 
t- .1 ‘if^a thctii’ o'.tuiiid !>y hlni ag.iiiisl a thirJ 
j irfy Miiit hi ill,; lijiii fioni th.- d, funUnt timhr a 
itMilgtii) 1 , ..1 . ’liie ti.n,, (■(lalsuud a r! mw whlrh, 
aftir fii, !i',ihn.: Ihi ti iiant from alitiiitiiig it liy 


I i.t-iii hti, itiid that, if h.i did, the lain!- 


fU’.it. '1 he Joai r <’i utfi iiild that the el.iuto w.U 
[:)r.ahd, 1 f-ili iai le.if nitcii a rtitricth n oa aliiniitioa 
■•tat rijiiixi-Aii'. to the lanlgtiii tenure in lontnniiU- 
tioa of law, and i.tAii-if, fa'iiirting tit a liaJe -ahich 
M,i> Alt' .ally ill ptr[H.tiiity, it Monid nuke the Inid 
for ‘Atr ill diviia'de, and mas ihirtfore agaiiiit 
jaliiie li’i'-y. On apjnal to the High Court , — llehl 
tint the t-l',n»e vi.n not iiualid on litlnr ground. 
Till nature r.nd hi.'a.ry of the iiuilgmi tetmro coiui* 
ihrid, lii. juli'ey of the h», as tw‘ili;ici.d hv tho 
Traiisftro:' l'roj> ny Act, tV of 1583, with rigartt to 
claiKes t,.ai.,.l ail. nation, lon.-ti it'rtil. Jlctd aho 
li_tt,if til,’ ttiiAiit alhiAid tile lanil to lie .ittaeliitl .nul 
odd liy not taking miasnrts lo i.iliufy liU jsidgnanl- 
dthtt. i; Monld tea hriarh, loth aeci.rding to tho 
Ii tttr and -idri: of llie et.in.e in the Itriae, and Mould 
gSAe the It. or a right of rt-tiilry, Uelit fnithir 
tliat, altl.(M„h ttehnirally tlnre Montd ho no hriaeh 
or ri.ght of ri-tOtry until attaelimcnt and wle liad 
httii iniferni iiy tlic tnunt, yit, ns tho atlacliment 
of it.ilf roald he of no use to the eridiUr, since the 
dll lor Mivt alnatly privinttil by hir lease fioia 
aliiiiattie.’, amt .vs it Mould he nccts,sary, even if the 
attaehnunt Miie alloMid, to forhiil the sale hy a 
(oiuur'iin ortler, Itie attaehnunt it.clf, M’hicli Mould 
until r tliose eireiiwalaner s he futile, should not he 
piniiittid. VvANKATUAyA r. SlIlVltAMlHIAT 

[1. It. B.. 7 Eom., 256 

81. Lease to aiiiiinii- 

i iih,l Jliinhi fauily-- Partili'in — Coriaiinf ayainst 
aiieiytiiun- ~ Alieiuitiijn colu.iliira or hy act aj lata 
- Altachi.ieal and sate — Xo clause of jorfeiture or 
r(-ttilry~-Xua-}Htyi:.eaf of real—Jtiyhts of the lauli 
or hiiidti rd.- 1 he pUiutiif kased liis laud luuhr a 
inulgini ehtUi. or Uase at a liaed rent, to defciuiant 
Xo. 1, M'ho then livid in miioa with his brotlurs,^ 
tlefiiulauls 3 ami 3, and actid as manager of the 
faniily. 'Ihe Uase contained a clause against aliena-- 
t ion liy the Usitohy mortgage, sale, gift, or other- 
wise, hut did not provide for re-entry or forfeiture iu 
ease of breach. A partition of the- land among tho 
brothers suLsiijncntly took place. The shares of 
tlefeiidaiits 1 and 3 were aftenvards sold, the former 
at a Court sale iu execution of a deerej and tho 
latter by private contract, and were purchased^ ro-- 
■spcctively by defcniLants ■! and 3, M'ho entered into- 
posac'saion. I’hdntiil iiOM' sued to recover his land, 
contending that the breach of tho covenant against 
alienation had worked a forfeiture, and likewise for 
one year’s nut, claiming tlie M'hule of it hvax- 
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CIGIs^sl Oi CASbs 
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XEATE TO DEPEND SUIT— foHcJttifrf 

Application for — 

Se 9 LnnTATiov Act aut 159 

[I.L.R.,23 Calc, 673 


LEAVE TO SUE 

Set COJIPASY— ^tliDlSO CP— Qv-VEOAI 
Cases LL R , 18 Bom., 644 

Set Exeoutiox op DiCBSE — M ods op 
E iBcurioa — ifouTOAfl s, 

[L E E, 24 Calc , 100 

See JciusDiCTio'f— Cacses op Jcbisdic 
Ties— Cause op Vciiov 

lUnd-Jur.N 3,218 
LL E, 11 Bom., 640 
I L E, 13 Bom , 404 
L E E, 16 Bom , 93 
L E E, 17 Bom , 468 


St* JoitisDtcTioK— Causes ov Juris 
uiCTiov— DwElIlI^o Casbiivo ov 

Busikebs, os WOBklVO pob Qaiv 

[9 Bom , 420 
LEE, 20 Bom, 707 


5ee JuaiSDicTiov— Suns ron Iasd — 
Oenebal Cases 6 B L E, 688 
[21 W R , 204 
I L E, 4 Bom , 482 
L L R , 19 Uad , 443 
LL R. 29 Calc, 891 
a C W N , 670 


Set Lliiebs Patent Uion Court 
«. 12 L L E, 13 Mad . 142 

[I L. B . 20 Bom , 707 
L L E 24 Calc , 190 
1 C W N , 166 


LEGACY 


Set llusDAVD A^D Wife 

[I L R,1 


Aa, 702, 772 


Stt Cases uvbeb Whl — Covstbuotiov. 


— Lapse of— 

Set Succession Act s OQ 

[Lli-E, 18 Calc, 640 

— Suit for— 

^et Jubisuictiov — Causes op Jubisdic 
iroy— C ause op Ionov— L eoact 

[18 W E, 305 

A*# Iuhtatjov Act 1877 abt 123 

[2 Agra, 171 
law E,364 
I L. E, 9 Cala, 70 
IL R. 10 Mad, 425 

Set I’AETIES— I’ABTIES TO ISUITS— Le' 
OACT SUIT pou 13 B L R , 142 
Set Probate— Stfect op Probate 

[L L E, 18 AIL, 260 
Set sccoliiir tor Costs— Suits 

[LL.E, 21 Calc, 832 
.Sep SAiAii Cause Court Presiuevci 
Towns— Jurisdiction -Lboact Suit 
TOR L L. B , 17 Calc , 887 

to person appointed Executor 

4e« orccBssiov ViT s ISn 

[LL E X6ChIo,88 

- Assignment of to executors— 
I Old aet — Semt/e— list an au ;;umc t 

ly a legatee to an executor of a k^ary is loid 
tAUOUAVv Ueseltivb I L E, lAlL, 763 


Stt Hurst r Mossoorie Hava 

[I L R , 1 All , 762 


aud Bbdesfobd ( Hussi 

[L L R 1 All , 772 


.See Pbacticb— C iTii. Cases— Leatb to 

BUR OB DEPEND 

6ee liiosr of Affbaz 

[L li. E, 17 Bom , 406 

See Right op Suit— Charities and 
Trusts L L E, 10 MaA, 185 
[L L R , 21 Bom , 257 

See SUAID Cause Court Przsidevci 
Towns— J uRiSDicTiov—Aajir Act 

[I L E, 18 Calc, 144 
See SuARL Cause Court Presidenct 
T owjis— P ractice and Pbocedur* 
— LRATE to sue 

[I L R . 18 Mad , 236 


LEOAL necessity 

See Cases under Hihdu Law — Aiieva 
TION — Aeienaxiok bx 'Vidow 

LEOAL PRACTITIONERS’ ACT (XVIII 
OF 1879) 

See CaiuiNAE Pbooeedings 

[I L R,6MaA,252 

.SeelAXSE LYIDENCB— OSNBBAl. CiSBB 

[I L E , e Mad , 262 
See Cases under Peeadeb 
6e« SUPEBINIBNDENCE OP HIGH CoURI— 
CiTU Pbocbdueb Code 1S82 s. 623 

[LL E.OMaA, 876 

s 10 


See Muehteab I L R , 4 All , 876 
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Xi!E] Asm —coiitiiwetl, 

2 . EUJM.PJ3SHGr LEASE-oo»A-««c(f. 

the Collector’s Court unless the terms of the Iciiso 
distinctly provide for such u course of procedure in 
the event of a breach of uu.\ of its conditions, 
iilAItO;StED AEI c. BATOOIC DaO IfAllAlS SlNOU 

[1 W, E., 62 

llDXTDN SnfGU c. CtUEEDlIAnEi; LAtli 

[8 W. E., 310 

87, — - Eeut not paid when duo — 

Jli'/ht to set off (tgainst adranccs . — tVlurca pluin* 
t'ff Ii’t out in zur-i-iieshgi certain property for a 
fixed period at a certain rental, in consideration of a 
sum of money advanced, and the defendant withheld 
and did m t tender the rent as it fell duo , — Held tliat 
the plaintiff was entitled to set off the rent so withheld 
aijainst the money lulvanced, and was entitled to 
claim an account as aeaiuat the defendant, although 
the period for which the znr-i-poshgi lease had to run 
hud not expired. Munaiiixo Jv’auavax Sisgu r. 
LifjcPTirTV SixoH . . I, L. E., 5 Calc., 333 


USASE— ceacf uded, 

2. ZUK-I-PESHGI LEASE-co»c/«*d. 

from the s.vto of the mortgaged property, J enessui! 
])A 33 e. LaLLA llAltDItUNEE LaII 

[17 'W. E„ 263 

91, Uaufruetuary lease— Slffit 

to have properly sold.— Where a lease gives the 
lessee the right tp continue in possession until money 
borrowed from him is liquidated, the lessor is put in 
the position of a mortgagor, and, to the c-xtent of the 
I security given, the lessee is in the position of a 
I mortg.ageo, but the lessee Ls not entitled to have the 
property sold. KuwuL .Saiioo v. Bash Nabayax 
I SiNon 13W. E., 445 

I LEASEHOLD PEOPEETY, 

See Seoebity yob Costs— Seiis. 

I [7 B, L. E., Ap., 60 

; LEAVE TO APPEAL. 


88. Zui’-i-posligi pottali. Con- 

struction and cfFect of--Jl<iiyati huldiny. Ore- ‘ 
atioa q/.— The pLiintiffs gi'.intcd to the defendants a 
zur-i-peshgi pott.rh which piovided for a base for five 
years. It inovided further that the whole of the 
rent for that period was to be taken b,\ the zur-i- 
peshgidars on account of the piofits of their zur-i- . 
pcshgi with the exception of one rupee which was to 
bo paid j early to the proprietors ; and that, if the ’ 
zur-i-peshgi money was not p.iid at tlio end of the * 
five years, the znr-i-peshgidars would remain in ' 
possession until p.a 3 ment. Meld that this deed did [ 
not create a raiyati tenure, dJeoynl Iit liyc Co. v, ' 
Iltiyholur Dus, I. L. R,, 3-1 Calc., 373, referred ] 
to. Kau KiiALAWAif Roy ». SAiniuoo Roy ] 

[2 C. W. BT., 758 


89. Collection of rents by 

znimindar — Right to recover rents so collected . — 
A zamiiular, after he hail granted si zur-i-peshgi 
lease, collected the rents fi-om the raiyats. Meld, first, 
that the lessee was entitled to treat the rents so 
received as a p.iymcnt of rent under the lease, and, 
secondly, was entitled to recover fiom the zamiudar 
the amounts of rents so received in excess of the rent 
due under the tease. RAJiPEBsnAD VoOet r. Bah- 
lOnEE SiKGH . . . Marsh., 665 


Sec Cases E^■D^B Pbiyy Coexcie, Peac- 
TiCE OF — .Speoiae Leave to Appeae. 


LEAVE TO BED, 

Sea JIorioaoe—Saee op • Moexgasee 
Pbopebty — Peeciia.sees. 

[I. L. E., 18 Mad., 153 

See JIoetgage— Sale op Mortgagee 
Pbopebty— Rights of Mobtgaoees. 

[I. L. E., 16 Calc., 132, 082 
L. B., 16 I. A., 107 
I. L. E., 19 Calc., 4 
4 C. -W. H"., 474 

See Saee in Execetion op Deoeee— 
Mortgaged Property. 

. [I, L, E„ 18 Mad,, 153 
I. L. E., 18 All,, 31 

Application for — 

See Limitation Act, art. 179— Step in 
Aid of Execetion. 

[I. L. E., 13 All., 211 
1. L. B., 21 Bom., 331 
1. L. E., 23 Calc., 690 


90. Suit by mortgagee for 

balance uncollected. — A mortgagor granted a 
..ticca lease of the mortgaged laud for ten years to B R, 
.and' under an assignment executed by the mortgagor 
ir. was arranged between him and the mortgagee that 
.the hatter should pay himself off the ticca rents at a 
certain rate annually until the realization of the 
.mortgage-debt with principal and interest. Meld 
that, until the mortgagee could prove that something 
had happened to disturb the arrangement made be- 
tween him and the mortgagor under the terms of the 
deed of assignment, he could not, either according to 
law or the terms of the contract, call upon the mort- 
gagor or his representatives to pay the balance of 
the mortgage-debt or to have that balance realized 


LEAVE TO DBPElSrD SUIT. 

See Compensation — Citid Cases. 

' [L L. E., 18 Bom., 717 

See Insoevenx Act, s. 36. 

[7 B, L. E., Ap., 61 

See Negotiable Insteements, Se.m- 

STABY PeOOEDEBE ON. 

[6 B. L. B., Ap., 64 
1 lud. Jur., H. S., 395 
9B. L.E.,441 

See Pbaoiice— Civie Cases— Leave to 
SEE OB DEFEND. 

[L L. E„ 3 Calc., 370, 539 
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liEGISLATURE, POWER OF— 

■See DiTOECS \CT S 2 , _ 

, [I I*. R., 10 Bom , 422 

Set Foukionfrs 

[I L. B., 18 Bom.. 638 


See Goter'Ob ot Boudit l'< CooKCit. 

[8 Bom .A C , 105 
I I., R , 8 Bom , 264 


LETTER. 


— from Judge 

See Etidevce— C iTlL Cases-Misckl- 

lAITEOrS DOCPMEVTS— LiTTBBS 

[1C L. B., 239 


— of Advico 
See Ltidbxcb Act s 32 cr 2 

[9 B L R , Ap , 42 


See GovERNoa or Madras iv Cooscil. 

[2 Mad., 430 

See lliru Cocai JiaiSDictiOH op— 
N W I* - Cmt 

[I. L a.. 11 AU , 400 

See JcBtsDiciiov or Caiiti'*AD Cotrai— 

JiDBOPEAv HntTisn Subjects 

[7 Bom , Cr , a 
14 B L. H., 108 


5m JCEloDlCTION Oi Cbiuikai. CoiruT - 
Oeiebae Tcbisdictio^ 

[L UR,, 3 Calc.. 63 
1 L R , 4 Calc., 172 
L R., 6 LA, 178 


See OrPEvci co liiiiiso o'* tus Uion 
Sals 7 Bom , Cr . 89 

[8 Bom , Cp , 63 


See bitiU Civae Couax Moressu.— 

PSAOTICE AN'S FROCEDUBB— MtSCBL* 

LASEOBS Cases LL. R , I All . 87 


Froceediuga of— 

5m SlATriES COXSXECOTWS OP 

[LL.R., 23 Calc, 1017 
I L R , 23 Bom., U3 


See StrpEBiviK'n>B>CB op Uian Coobt— 
Cbabtsb Act— C siMiKAL Cases 

[I L ^ 20 Cola, 188 


lEOITIMACY 


— ofLicanse 

See COVSIDEBATION 

[2 Ind Jut , N a, 243 

LETTERS 

See Etidbvcb — C nii Cases -JIisced 
LANEOUB Documents— Lettsbs 

[12 B L R , 317 
19 W R , 356 
See Ltidencb Cbiuinal Cisrs— 
1 BTTBBS 

[9 B L R., 38 17 W H., Cr , 15 

In post o£Qco 

See Attacqubnt— Subjects op AtiAon 
DBVT Lettebs IN Post Ofpics 

[I L. a, 13 Mad., 243 
’ of aBsignment. 

5m Stamp \ct ISCO s 3 aut 18 

(L I* R-, 2 Calo , 68 

LETTERS OP ADMINISTRATION 

See Cases uvdeo CsuTiFtcATB op Ad 
UJNISIBATlOb 

See Costs— SPECIAL Cases— Lbttbbs ov 
Aduinibtbation 

[I L R., 2 Bom., 9 
See iLLEOiTiMAcr . 11 B L R., Ap , 6 
I See Cases utceb Pbactice — Civil Cases 

1 — Pbobatb and Lettebs op Aduivis 

TBITION 


See Cases under Hindu Law — Mab 
BIAOB 

See Casfs under Mahomepan Law — 
Acknowlbdoment. 


LEPROSY 

See Cases under Hindu Law— Ihhebit 
ance— D iTEsTiNO or Exclusion txoh 
AND rOBTBrrURE Op, IhOBBITANCS— 
Lepeost 

Vm MalababI aw— Custom 

[I L E., 13 Mai, 209 


LESSOR ARD LESSEE. " 

See Cases ukdeb Landlobd and Tenant 
See Cases undbb Tbavspeb op Pbopebtt 


Duty payable on— 

5m Casbsundeb CocBT Fees Act, Scu I, 

ABT 11 

"With Will annexed, Grant of— 

5ef Pbobatb— iTo whom qbamed 

[LLR.IO Calc., 582 
I L R , 15 Mad , 360 
L L. B., 22 Mad., 346 
See Succession Act s -i>8 

[I L R , 1 Calc , 149 

1 Jurisdiction of High Court — 

Jora eulject at ASoulmein —In the 

ease of a Br tish horn suljjcct dving and leaiiig 
assets la BoulmriQ but none 1 1 Calcutta and a ^nll 
dated 5th Angust 18Go before Act X of 166o CTtno 
into operation —Keld that the executrix could not 
obtain probate ot Utteia of admiuistrat ou with the 
snll anuexeii from the High Court lu Bengal Sauk 
DEBS V Noa SnoAT Geen . . 8 W. R , 3 



( -k;?! ) 


UlUKST OF CASES. 


( ‘1(572 ) . 


LEGAIi PRACTITIOETEHS’ ACT (XVm 
OP 1870) -^conlinued. 


liEGAL PRACTITIONEBS’ ACT (XVIII. 
OP 1879) — conoluded. 


■ s. 13, cl. (0, and 3. 14. 

-Sm MvKin'iiMi L I/. B., 27 Calc., 1023 

as, 14 and 40 -Irveovluriiy in prc- 

ccdtiro in disinissiii;/ a ii.iik/i/ear , — A clwrge of nu- 
[>!ofu<i!iwiiid comluct bioit^lit a iiractitioiicr 

lioldiiipr !i witilicuto iiiidrr Act XVIIIof ISTOlmvitig 
lu'cn foiim! to lie cstiiblislu'il hy n aiii oriHoate 
Conrt, aliicb uho ronbidired tliat be in coiiSKiiU'ucc 
Hboviltl l,e (li!>inis.bCil, niiil the same bas'ilif; been re- 
ported, in coiifoimity aitU s. 14 ef that Aet, to tbo i 
principal Court in tbe inovince, aucb dismibaal wa.s 
ordered. Held that tbe practitioner could not be 
disinibsed or suspended under that bcctiou uitbont 
bis baeinj; been allowed, under s. 40, an opportunity 
of difiudinp himself before that Court. It is within 
tbe duties of a Court, informed of the iiibconduct of 
one of the practitioners before it, to take steps to have 
tbe matter adjudicated upon, lx xiiE aUTXKtt ox 
.SotrriXEKAt ICiiisiiN.t 1!ao L 3j. P., 15 Cnlc., 152 

[L. R., 14 I. A., 154 

- — a. 33. 

bSVe MruuxK.vit , I. L. E., 4 All., 375 

- Outsider iiru c f i s tny as 

mukhtcur, Ith iialility to puuiihmont —JIuk/itcars, i 
their Jviielious — Ciril I’rocedure Code, s. 37 . — ' 
Act XVIll ( fl875 is an anicndingas wellasaconsoli- • 
dating Aet, and one of tbe respects in wbicb it 
amended tbe old law was the eonferring upon the 
High Court powc r “• to make rules declaring what shall 
be deemed to be tbe functions, powers, and duties ! 
r f tbe iimkbtcars inuctising in tbe subordinalo | 
Courts. lYben a person other than a duly certi- 
ficated and cm oiled mukbtcar constantly, aud as a , 
means of livelibo’d, performs any of tbe functions 
or powers wbicb tbo rule fnimed by tbe High Court [ 
in accordance u ith tbo provisions of tbo Legal Prac- I 
titiouers Act says are tbo functions and powers 
of a mukbtcar, he practises as a inukbtcar and is , 
liable to a pjcnalty under s. 32 of tbe Act. The ] 
words “any persen” in s. 32 embrace pure out- | 
siders as well as duly qualified and enrolled mukb- I 
tears who have failed to take out their certifi- \ 
eates. G N, tbougli net a certificated mukbtcar, ' 
uas in tbe habit of appointing and iustructing plead- 1 
ers in the Civil Courts on aeconut of certain persons , 
uho paid him a regular monthly salary for so doing. 

In a proceeding against him undrr the Legal Practi- 
tioners Alt G A' made this statement : “ I receive a 
Utter from the mofussil from a person and act for 
him, he sending the vakalutnama with bis letter. I 
receive monthly wages from each of tbe persons rvbo 
cnipdoy me. Each of tbe employers I have men- 
tioned belongs to a distinct family and lives in a 
separate v illage.” Held that G N was neither a pri- 
rate servant nor a recognized agent of any of his 
tnjployers within the meaning of s, 37 of the Civil 
Procedure Code, and was liable to a penalty under 
3 . 32 of tbe Legal Practitioners Act for having prac- 
tised as a mukbtcar. Held also that, having regard 
to tbe Court in which G N practised, the w'ords in 
s. 32 “ to a fine not exceeding ten times tbe amount 
of - tbe stamp required by this Act for a certificate 


authorizing him so to practise in such Court ” were 
equivalent to tbe words “ to .a fine not exceeding 
11250.” Ik the jrATXEB ov the petixiok op 
G iitH.tn Nahaik. Thssdduq Httsain c. Gibhae 
Nabaik . . . I. L.E.,14Calc., 558- 

38. 

See StIPEIUKTENDEKCE OP HlOK COtTET — 

‘ Ch-aetek Act— C n-iE Cases. 

[I. L. E., 21 AIL, 131 
4 C. W. 17., 38 

Legal I’ractitioiiers’ Act Amend- 
ment Act CA'l of 1806J, s. 4 — Legal proof — 
Nature of eiidence required — Lower of siiperioten- 
deiiee of High Court— Charier Act (24 if- 2d Viet,, 
c. lOdJ, s. 15. — Where a District .Judge relying upon 
an unverified report purportirrg to come from the 
Secretary of a Bar Association framed atrd published 
the name of the petitioners in the list of touts, — Held 
that tbo words “ pmoved to their or his satisfaction ” 
in 8. 30, Act XI of 1896, refer to proof by any of 
the meins ktrown to the law of tbo fact upon wbicb 
the Court is to exercise its judicial determination, aud 
the .ludge had acted witiiout having before him any 
legal ovidettce as reqntreil by s. 36, Legal Practi- 
tioners Act. Thu High Corrrt nray rntcr'fcre in such 
a case nndcr tiro wide pjwers of supcriuteudenco 
given to it by the Charter Act. In be SxddeshWAE 
Bobal 4 0. W. W., 86-- 

See Ia' the petixiok op JIadho Bah 

[I. Ij, E., 21 AIL, 181 

LEGAL PEACTITIOEEES’ AMSUL- 
AEBlfT ACT (XI OP 1898). 

See Legal Peactitionees Act, 3. 36. 

[4 C. W. U., 38- 

See Mukhteae I. L. E., 27 Calc., 1023 


LEGAL BEMBMBEAWCEE. 


— Appearanca by— 

See Peactice - CEntiHAL Cases - K hee 
TO SHOW Cause I. L. E., 4 Calc., 20 


legatee. 


See Peobate -Opposition to, and Ee- 
TOGATION OP, GeANT. 

[I. L. E., 17 Mad., 373- 


bEGISLATCEB, POWBE OP- 

See Appeal to Pbitv Cottncil — Cases in 
■WHICH Appeal lies ob not— Substan- 
tial Question op Law. 

[L L. E., 1 Calc., 431 

See Bengal Uegulation III op 1818. 

[6 B. L. E., 392, 459 

A 

See Bombap Shetep and Settlement Ao^ 

1 865, ss. 35, 48 L L. E., 1 Bom., 362 



( 4577 ) 


DlOilb’t OV CASP*? 


( 4C78 ) 


LETTERS OP ADHTNISTRA-TIOIT 

— coAlin^td 

applied /or JrttcM of mlmuiiatratioii, a»<l nsa«l a 
atatiou to ttio appeWaiit R A 11 entered a w«t 
Isofuitlier prrcw.inj’s "fteto taken, uud the matter 
Jemaineil pendinji On It’* dittth> Z7 applied /cf» 
. fresh citition to the api>cllant if A*, hut the DulHct 
. ' V. tiud declined toiatno 


when application wa* nvaue uj i 
ftdmimktration, he co«!il ni.t no'V apply to h-wc tho 
httcfg of ttiloiinisU'ation carvceU'd. i/ef/ihat ilia 
litter* of admiiiiittatioi {n.uate<l to D should ho 
revoked, and*th»t projite should ho prantid to tho 
appellant The oily citation which had heeu lasncj 
to the appellant was in 18^2 when O comnu.ncc»l hi* 
proecediofe to otitaia litters oi a\»p»»Uai>c«> At 
that limo If nho^as tho esecuttva named in the will 
( Taw TniilY ntnied as csccntoroD 


I,ETTEH8 OP APUmiSTEATION 

— eonfinaed 

Court anocMite another pereou apphrint 
SIB grant of letters of admiaisfralioa — On an 
appHcatMm fot litters of administration (o n htch tho 
apphesBt U loga^V ontitled under * 2d of tbo 
j . I 1 „ Art tho Court has no 



16 _ — — — Grant of ad- 

I mtmis/rattoo tetiiout rletertuntnj lUle (a pro- 
pertg — 111 an applieation for letters of oiliuioistra* 
j tioit lelit ou tliocMleiice that tho deceiscil loft 
‘ prop rly to which admmutratiun could be (.ranted 
I wilUout flually drtermimni; the title to such pro* 
’ {Hit} iloniT’e I’EHSiTAP Naratit MMJir e Kibueh 
I KisuOM Na»aiv isjton 1 Xi. R , 21. Calc., 34.4 
I )0 -— — — ■ ’ — Trcials and 


V of 1S31, hifore the gr\ut couij ic iifca j — 
lo default of such a citation, the { roeeeihn;* nero 
Jifective la nihstasce— a cireoaistanee nhicli too* 
stituted Rood cause for the rci ontiou of the kttere 
of administratioUt under a SO of Vet \ of ISSI 
IfoBtttrist >ATSOitt t OaiDiia>usui 

[I L S., IS Bom., 164 

'1* - ■ - M ^^lilAiStrOtlOA 


who has not ccmpleteil hie tgo ui *a > u « u ^ 
of the Ihobatoainl Vdiuiiiifctraliou \ct (\ of l&tih), 
read with the prrainhle uiil » 3 of tho Indian 
f Majority \ct> mean any other penoa n t doinieilid m 
Bntish India. ^ SoflheProl^toand tdnniiistnttiou 
Act thnefcoe hxes the limit of the pciiod of die* 
ability for the purjiose of tho Alt not only for jun 
sou* domiciled \u llritish India tint fur any other 
perwD* whether titer be alien* or not 11 hero 
appUeat . ’ ’ ' " i -nr^ , lonunlrd la the 

liatue 


who 


yiara o‘ 
majont 

for {lit, a ^ „ 

of hie father who had earned on husiiiess and left all 
Ins estate and cffciti in Caliulta,— i/eld that, the 
applicant nuthaiiog nttamed (he a^c of 1$ years 
tho application must bo refustA Iw tbs goods op 
SBir>AaAX2, MoSArA 1 1* B., 21 CaJe , 611 


H. - 


suit IVARASiSl.u. 




, — Profflur ra n le 

{ ^reu faajlrm eoneutiis of f>ro nndictded JTindy 

• ' J •tJee,•dereJ^eo/iielrolh€rt~ 

lL'L ■R.,181£aii.,‘Jl ruHner. i-*if ly r»r«n^— Two brother*, mts! 

, . Btxier.’ t^me the ho51,T c£ a 

( . ■ • I«ccj«ey ttSe errea ta S-« ftrnt. Theilir — f 

! . t , taws; cii'i in* xa ;oc«d tjie firm la 1“*'^ 

' I a ' . Witte, he >i£.rt ti,*- aariaja wa# h,»r_ 

^ace of abode^orany property withji i,* i.i« «aa faaacr) wAs t3cvj:ayi.a- 


240 of the Indian hcectosjsa Art n d 
1805) Fisnpxjz Aapxxpusoir iat-Artas 

ft 11.2,17 Sari, £SS 

Adminttlraitvn detfVoflSSfJ.ss.^^'^L^J^ 


SseuL 


^ s oxhtr p.a 

^ gii. T i Z ;£s hid ui/3 f 
i ^ c a as t.. <g nrpwSrT* 2»-* 

e *ied aa «=5rr»s_ 



(' 107 o ) 


BIGKST OP CASES. 


( 4676 ) 


I^TTBSS OF ADMINISTKATIO D* 

— coniinucd, 

2 Court, N.-ir. 

Aihmnisiratite operation in lienpal.—X Bri- 
tis}i sulijcc't iiiti’stutis piopcrty within 

the juuMlictiou of tlic High Court of tho N.-W. 1*. 
mul of the High Court at Fort Williaiu. Gencriil 
letters of iidmiiiiatintiou were grautcii by tlie ftigh 
Court of tlie N.-W. 1>. to the Admiuistnitor Geiiend 
of Heugul, v\ ho was not then aware that tho dcci-.iscd 
had left iJroperty within tho jurisdiction of tho High 
Court at Fort Williain. On discovering that the 
deceased had left property williin the jurisdiction of 
the latter Court, tho Administrator General ajiplicdto 
that Court for gemral letters of udniinistratiou, which 
were granted by the Court on condition that he would 
apply to have the letters of adniinistrafion crantedby i 
the High Court of the X.-W. F. recalled. The High ' 
Court at Fort Williaiu has power to grant to 'the 
AdniinistiutorGenenil letters of administration which 
shall operate tliiounhout the whole of the Frcsidcncy 
of Bengal. In ■xue ooods ov Xr.cinr.niXiN 

[1 B. L. E., O. a, 10 

3. — .It tor lie oj'exc' 

cutur — AJininistrulor (Jeneral. — 'pjie High Court | 
had no power to grant letters of administration t > the ■ 
attorney of the e-veentor of a deceased in respect ( 
of assets situate in tho Punjab. The High Coart has 
jiowcr to grant letters of adniinistnition in respect of 
such assets to the Administnitor General. In the 
OOOES 01? IJONCAN . . . 1 B. L. B., O. C., 3 

auceeinion Act 

(2C 0/ tSG'JJ, sc. 312,313 — Jttornei/ irif/iinjitrisUic- 
lion of Court.— Uuelcr ss. 2i3 and 213, .let X of 1863, 
it is necessary that the attorney applying for letters of 
administration should beuithiiuhe juriseliction of the 
Court. In Tin; goods ov Xesuitt. In tue goods 
ov BitiANT . . . . 4 B. L. E., Ap., 49 

5. - Letters of admi- 

nistration or 2>rohaie from Supreme Court. — The 
obtaining of probate or letters of administration from 
tho late Supreme Court is no giouud for subjecting 
the party obtaining them to the jurisdiction of the 
High Court in matters connected with the estate in 
respect to leliich probate or letters of aehniui3tr.atiou 
were so obtained. Leslie r. Ingus . 1 Hyde, 67 

6. Wuloia not resi- 

dent inanUziUah—.ictXXriloflSGO—Act VIII 
of 1S65 . — Where a widow, not being resident in any 
zillah, has ne.t been able to get a certificate under 
Act XXVII of 1860, letters of administration were, on 
the consent of the widow, directed to issue to tho 
Administrator General. In the jiatteb ov Ua- 
AiooDAB Doss . . . Bourke, Test., 8 

7. Jurisdiction of Eecorder’s 

Court. — The Eecorder’s Court had the same powers 
in respect to tho grant of probates to the estates 
of natives as" the High Court before and after the 
passing of the Indian Succession Act, — i.e., it could 
not grant probates of the will of a Hindu in any case 
in which, according to tho Hindu law of inheritance 
and succession, the testator had no power to make 
a will; and, in dealing with the nill after probate 
has been granted, Qie Court could not give effect 


letters of ' AHMmiSTEATIOJSr 
— continued, 

to it, so far us it is contrary to the_ Hindu law of 
inhei'Uance. Qumro — Whether tho ifecorder’a Court 
has jiower to grant letters of administration, or such 
Icltew with a will anmicd, to the estates and effects 
of a native of British India ; but in all cases it must 
bo guided in gmnting them by the Law of inheritance 
or sneccssion of sncli native, and it c.anuot grant 
administration lo tho estate of a Hindu, JlahomedaD, 
or Bhuddist which would interfere with such law. 
In the jrATVEB op the petition ov Fhkeeeoodeen 
Ada.m Shah . . . . 11 W. E., 413 

8. ; Administration with will an- 

uexed- Act VIH of 1855, s. 17 — Pecuniary 
leyalec — .idminislralor Oeneral. — A pecuniary le- 
gatee is not entitled to letters of administration with 
will unnered in preference to a creditor, and there- 
fore is not entitled, under ss. 10 and 17 of Act VIII 
of 1855, to a grant of administration in preference 
to the Administrator Gencial. In the goods op 
Y iBG,Ui 1 Bom., 103 

9 . Ground for refusing letters 

of administration— .Icf VIII of 1855, s. SO,— 
The statement of a belief by the Administrator 
General that applicants for probate are abouftomake 
charges with s. 30, Act I'lII of 1855, prohibits, 
and thereby renders it illegal for them to “receive or 
retain,” is not a snflicient ground for inducing the 
Court to refuse letters of administration to applicants 

' otherwise well entitled, and whose application is 
j altogether dehors the Admiuistr.ator General’s Act. 

I In the goods or Bellasis. Foggo v. Loudon 
j [1 Ind. Jur., O. S., 139 

I 10. Minor Hindu 

’ icidote — Guardian — Special citation — Caveat . — 

I Upon an application by the father of an infant 
I Hindu widow for the grant of letters of administration 
! to him as her gnardiau and as guardian of the estate of 
I her vlceeased husband, and of the estate of the hns- 
1 hand’s mother, it appeared that the only property of 
the husband consisted of a sum of money ordered to 
I be i)aid to him under a certain decree, upon his 
I constituting himself the representative of the mother. 

I This he had not done. It also appeared that there 
were no unliquidated debts due by thehusband. The 
1 sum of money in question was in the hands of the 
I Official Trustee. Held thatTetters of administration 
' could not be granted to the Lather, but that the widow 
could apply when she came of age, and that until 
I that time tho Official Trustee could pay the income to 
her next friend for her maiutenjiuce. A special 
citation had been served on tho step-mother of the 
husband, and she had entered a caveat. Held that 
she had no right to enter a caveat simply because she 
had received a special citation. In the goods ov 
Hhiibx Doss Boneesee . I. L. E., 4 Calc., 87 
11, — Citation — defec- 

tive citation — Pevocation <f letters of administra- 
tion— Act V of 1881, ss. 16 and 50.— S, a Parsi, died, 
leaving a will, whei’eby he directed that after his 
death his estate should be managed by his widow 
J, and after her death by his sister-iu-Iaw H, and 
after H’s death by the appellant, his adopted 
son H A'. On J’s death, the testator’s brother D 
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DlGLar OF 


( 4C33 > 


lETTERS 
— continued. 
suit, . 
cludi 
ing a 


prop 
luadi 
of tL,, 


OF 


ADMINIST r atiow 


LETTERS OP ADMINISTRATION 
—coulinued. 

morcdfUHf rofiiud, tliou^b tUo JiiJjc’a order, direct* 
inr t1i\t the Kittra ahouM bo issmod to Iho Aduunii* 


CUAUKD UlMDt\it r GlTUTIUilT OUEIIA I’EUA 

V. OiTUTinAi 8 Bom , O. C « 140 

30. — Khoja Mahomedan estate 

SueeettiOa <» iti«r of ittetfaej/ of Khoja ilaho- 
luedaUi—Ctutou. Ivbojt, UaMu;; died intestate 



Bucli estate If tua oooss op Gbuu CuuiniBB 
UitTsn 

[LL.E, aCaIc,483: 7 aL.R.,603 
23. — ——Lost will— Aiiinni*/ra/io»ttieA 
<vW{ annexed— &ueceiuon Act fX of 1$C5J, 
,s SOS 209-S>adu JVtilt del (XVIoflSTOJ,* S — 


lERCii CarKDES brsiras r nor^voTK VsBst 

[I L. R., 8 Calc., 864 : 11 C. L B., 136 


tate of (be deceased, to have eueb attaebnenU re* 


(or, eocm to WpencraUe Jtmitcd to neevenup debts 
and securing debtors jiaMiiz such debts. Wliere 
a will gain tbe tseentor full l>oa,.is with rrsatil to 
Ibc payment of tbc tetUtor’s dcbti,— //«/d tliat an 
administrator »ab the will anursid nbo was a Kboja 
Maliomcdas aiccuded to tb«n poicrs and in a suit 
brought agaiitt him as such ndmiiiistrafor by ui 
alleged ercilitor of tbo trstitor's i state rcprCBonted 
all ike persons murested in the estate Aiiuinnao? 
EeRtnaoT *■ Vprxrsstior CASSCirnuor 

[LL R,OBom,703 

Are If TUL >tATic& or Ismail Uaji AnnuLU 

[I. L R , 6 Bom., 4S2 
32 — Joiut letters of admimstra* 

Uon — Jpplteoa* ladeifed to etlnte — W’liere there 
were pit unds for bclieTiag that* in. brother was in- 
debted to the estate of a dcccas d brother, the loiter 
(Jouit, it was held, exercised a wise discritioi in re* 
fusing to giant ktlirs of aduii iittration to such 
br< thcr jointly vritli the other biotbeia of the deceased 
If TIJS <IOOP9 Op SrEPHBf 

[I B L. R., S. N , 3, 10 W B., 00 


to the Admiautrator General arc injde to him by 


34. — Suit by Hindu widow as 



{ ) 




( i-o ) 


t-r.Ti’KKa or aominibthation 

a4i .."U'.rv.'' > o -U - ; * . ^v. I !,4 j UuS, U ih- 

I 11 I ii- ! .' j 0!'..U 

«,mI f.; !. !.\.i ,J, <1. !. ,1. «r,;. M 

1 1 '. t ,, . -i i! ui *,;*< cl 1 in Ht 

• i"'. >! t IS.. ; I .? i r» 'f 5 5 4>., . s, tt,-~ 

j!,. j'r 1,-'. (',5 t t! ‘ i.ii-u." 

»*1*' *. s . .■ i.if 

j;. Ij',; u_, u J (Uu.ttils. 

3-s i, t 1., 

,1?;^. 1. i'. ,,u 4, ! » IS ’.n » i 5‘<r !. u f, N iu M 

At!A. . 1. 1 . 17 M.ut.. I-iV 

lU. - .lyyit.- til *J.r 

■,*f ! t ^11 I, 4 <■ j'r t't if/l.’,. I v't ’.-J* 

ji '» .( s - ,V' *' ;*■ "-..I. i‘s j i/ ,ii,v (■ 

f r. 1 f >< -i J .• 1 !*• ; M',. "* <jf si i 

‘s' .. Ji-'ct (. ,» ' . :,*s *»i .‘iti, i: 

it J.l.S li ' ..As. 1.1 1. sis SjJ !s.> i*''l**S*^' 

(. 5 i.Si. iisr -i a;. ■*, * ci S'..- S' -i Afl 

....it.'.Ji.; ijl* !. s.js t‘1 il(»-5 If'* 

I't t Ji ). > s.U) . 11? Sh !! 'Sis , 

(J. L, n.. C.iic., iYlS} 

lO, •* *. .S?,*. .'fj. If .(.'f 

t/ /'I 1 » ?. tt it . .-'.'t r ii^.i i/ 

ft i'.sS'.i. is s ij. ?4*. .,v(i i 

.vKv !>s i 1 *;..sl StiiA'.i- ASt-f 

l,,i t',! tii'.i, < :i fs! i.;» .iiiUi.t u .1 

I i i 1 tiiii t I t it! iSii ill !:<■' } Uil.iiil'. 
'I!..- s'.i fii.iUs.l lUt .i s j'. !,; t,' ■„ -.s ti.’i Isuii, 
.vK,i t’..*! it n\) ! tiU'..- !v -1. Ui I'i I'.tsisl .nt 
t'jijiii ct.'i/i !i' ..I !•'•' tf It.,! li Ij.-'i I'l. 4f{, r. .irjttiiti.; 

S*.? j r.iW.*!s^ 1*1 I'i I* ,*?' till .,i .l!* ,’i'i fifth" 1*1 

v.js. 'ri.i r> 'tl'i 1 tl.. }'Ui".!!!T i.l'il a siih lo ■<■ I 
.vsM'' its! ir‘« I'-it.r, -i-.i! t'l .* .» 

it. 'it U’ « .A ii.s 11* f lit iii. Uni, Hill iliii <!i fiiiiLi.t 
!.i J > Cl ?,,;!.■* Ilf •••.> H.ir it. ]!. :!i t!..' Iu.?(.r v'.i.icii 
r.j. still tSi* iiHiii 1 li tils* titiiS t:-it 

tills!, r i" tcJ tlif -■'•.iri’i dlu 1 .\i ; i .S ifi I'Hr'i) f liJif 
llil! vt-lll ‘t* lllirilll !.*4 ll.'l.t iO El.t' lit.'l ill tlji* 

JslJl'l* Ilf lit*..? A I t l.lljltl !, 1 it ?.* t .i|.l 111 ..1*‘ * 1*1 

/>, tl.s f'-’i!!*!'. 7/?*’ f, tiiiriii..; tl>»' lUcinJ. 

tli.l ». li'i'i.f .VlI X (;f ihi'.a liiii 111 t -‘lil'lv* Xiitl.sr 
tJ.i* j.iiiiiilil' III? i!,.' ill i'lSiiLtj-t rtli'il .ti< till' l-j>n 

(ji !iU ti lit Is 1 t!)i- 1 sit!.' 1 5 li. 'lht?t' "..s r.o 

ijiHitii.a OS .siliuiiititsatltii.. 'IfU.vinU r. 

Kitii.ai.iU! . 1. L. 11., 10 Botsi., 828 

20. l.iiitn ti/' 

I .•Itu/fiiftsi. 111’/-’. i'lV/ i;ii..'rjr>/ — .Vii.d/i'i'^yi'ii.isVity 
i/c,-#if? o/’?r.'fii,'i r Jlr/tist! iu In If mil jiiuhnlt-- 
I*imliilc mill ^Itltimtiili'itlim* flirt i Y !>/ itnBljft" IS 
— .Vi(***c*,it(i .Irl f'.V I'/ IbBCij, Jt. if'J - .IccrvUiiicc 
or rruifiictiilitii I'J' fjr.ii.hjrj’iii’. -\ii I'XiCiilrix, 
nftsr iKinir citnl lU* jirutiiUtl by li. lO of Act V of 
ISbl to acciiit or ruimiiicc lur cx*culoralni>, atjitiil 
tiio sill' 'v.'iM ailiiiiiiistiriiif; the cstitis' Imt, h.ivhi^ 
ijjijiluilfi ru cirtUk-at' utiilir .\i:t VH of 18S0, ilitl not 
loiis’ultT it iiccit.'.iry to t.ikii out iirob.ito. Jlehl tlnst 
this was not Midi ms ttrccptanco as is coiitvmi)I.atctl 
by IiS of Act V of iSSli the hin^iiugo of wliich 
is till.' saiiic as tlut of s. ll)'> of the liiiUaii iiuccis.siou 
Act (X of ISli.'i). and that, on the ixicutris dcolhiing 
to inoie the will, the District Judge was I'lght in 
granting litters of administration with the will 


IsKTTBKS OF AlViimmTRATIOH 

• -•'< liUmti!" 

am., ltd to th'-n’.- r. .;,i,,;v .Monutl r. 

[I. Jj. Il,, 10 Boni., 123 

"V, ' , . Ciarf vf U'ardi 

^ 'i* 1 iii f t' *ft of Kt .crtli isuot a** ji, r.on," 

a-i.l IitJi.'s I / ,•eh;i;-,i«lf„J•:.J;i um.,,* nndtr the law he 

i;t',:*t.>l t > tj. fi.i.sji'ii i;; Jio;;.; ,, Cu! T,i:0T0lt Of 

- . . 1. 1-. u., 25 Calc., 785 

12 C. W. K., 349 

*"■" _ ^ " Hrn catiijn nj 

("itfrt nJ lit ft .till tit """"ijrtinjitffi tn rill* nrcrj* 

/ jry i' It! ! ' Jr, it <'? rii-- - I’rJi it,- j.j,/ .liU.iiniilni" 
/t. a Ad I I'-'J /y. j.r'j'J. -J.ilt.r.i of .ailniiiiiot.-.i. 

f.i. i m\y ; e n I olid ir; the gt* u.,ii t i..it inojur cit.dio.i 
Jilt i.riui. nh.ri'iy a tiiiii.-iry J trty iv.is not 
=>_ry'l HiSii lit'.ie-i th'it iiiag a “'jiid c,iine-” 
J. 1 1 iht 1*11 land .tilminiitratioa .\ct, 
lit ri!;: ■;! oitt os' a .ix iiisss.v Mi'.s'iiu.v 

* 12 C, vr. N., 007 

.v.e (. . 2 C. V/. 1X'„ 100 

23. ■ I* f n iio t< a nd 

AdiiiiAiInlm A I f I' -/ s. id) - ICffdl of 
re; iJi. ,1 I./ /r.i .; i d lilUri -f iidini-tiilniliijii 
in JorijJi . ,1 >./ iHAr. t t-i t.it frith 

tij'} !i -.lit -i. ■ W hrr.^ r. lit of I, ttir., < f adininis. 
tr.if.oi 11 bj a Di.tri.-t Jisdge li.d heiii nvoked 
ii'iifti' tit • |i:i<iiia,.(A of A. ;u of .t-'l V of J.Siil, it w.is 
hrt i th d the i.i’iM' id hiing fiiiioiid, the 

Judge hid jitiii iiiticn to mtirt-iiii .ifrtthajiidiea- 
tio!) f. r tfe- tame o'.jict IJitte L,\r. r. Biiciifr.my 
oj- Stan to,: l.i.-K! i L I*. li., 20 AIL, 100 

24. _ Hull I J i.MjMeet'jj- 

fat cLtiiiiii! to Ifttrrs oj ,t iniiohlrution — 

of iifit — ^uit ti i/idre, itae rijht nj' hihcritmici or 
tu In, ua/i.iiii.’i,/ i 'ifL.iit rfltt.iyl-:. —Where litters of 
aduihustr.it ;ui acre 'ar.iiti.d to the iliumhiut, iu 
jirv- ft ri licit to the jdaiutiiT. the trdir granting the 
litters of admhdutr.ition is not a h.vr to the plaintiff 
bringing a suit fir the purj cue eif ditinniuing any 
ijit(stio:i of iiilusit.iiiee or of the right to he upp. inted 
lu shi hail the ih cne ie, i. Inch wilt supirsidc the grant. 
.Iru.'iHi'.oi iJiiii V. .l/i.iet. /r.» Siith ll’mladtir, J. L, 
U„ ItO C\i!r . nfenid to, J.lG.tN.v.lTU I'E.IS.VD 
CutTA r. lifKJir Slitou 1. Jj. E., 25 Calc., 354 

26, ■ lainitod gnmt— i?uec«ribii 

Ad fX of ixCr,/, J. ISO -II Lida Jf'UU Ad fXXJ 
of litTOJ.- If Hindus take out litters of ailmiiiistra- 
tiou at all, tiny must take out general letters. 
Litters of adiiiiiiistnitiou liinifiel to ccrt.iin property 
cannot be granted, i.v tjie coons op I’A-U Cuan'd 
Beai. . I. L.E., 6 Calc,, 2:4 0.1*. B., 290 

20. — Gr-iiil to Jliiidu 

— rrohitle Act, t' of J.9S/, j. •J.—Certaiu joint pro- 
perty in wJiieh live brothi'i's were interested being the 
subject (if ,a suit in which the rights of all p.'uties 
were fully a-scirtaiued and decreed, one of such 
parties (who died after the decree) was declared en- 
titled to a S-dOth sluirc iu the joint estate. Subse- 
quently to this dicrce, several orders were made m the 
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LETTERS PATENT, HIGH COTIBT, 1866 1 LETTERS PATENT, HIGH COURT, 1885 

— continued. ^ —eontiuued 

0, -■ ■ Evidence aitojuriedtciiOH 3, "Appeal — *'Judifment"— 




I wvt SB Ii.iu:483.n'-W.R.,S84 

S« llOtTABD r Witsov 

I [LL.R,4Calo.231 aai..R..483 

alone represented tbo defeaitiants as carrjinfj oi I ^ ” ~ ■dpveal from deextxon of 

business in Calcutta, aud that portion of the plaint 

w-aa nob venfled , norcouldthe plaintiff giie e»»denc« ^ , 

to proie t'^t th a canae of action nro>a m CalcnlU. ' 


does not eauae a Tariaoce in the ongiual cause of 
action It ts suffieieat to show that the cause of 
action or pact of it arises m Calcutta ulien the snit 
romei on for heannz Fske i Oviozo Diss 

CL L R , 26 Calc , 716 

.cl. 13 

t>ee Cases rvots Tbaysfeb op CnriL 
Case— L siiEBS PAtEvr, Uion Coobt, 
CL 13 

— cl 15 

oie Atfeal to Pamr Codlcil— Cases 
IM winca Appeal lies ob mot— Ap 
pealabib Obdebs 7 B L R., 790 

L Hight of appeal — Appeal 

afternem Lelleri Patent — Where too Jadgesde 
oidftda case of ocigwal «\sd ■j>iti4d\c*wa owkeVhe 
original Letters Patent, hat the decree was scaled, 
and appeal preferred after the amended Letters Patrat 
had come into operation, that the nsLt of 


tion ihertin that parlies ahuuld retain anj rr^L. 
f appeal which existed before its pabl>cati» sa 
respect of auita then pending, of judgments area, a 
of decrees made but not executed Fbasui Boxais 
V HosiiASJi Babjoiwi 8 Bom., Ol C, -AF 



. STrv* J Tt-- Xr tL rsa 


Proccdoro dodc, and not bjr nils 36, of the Vice* 
Admiralty Rrf^ulatioiu publuhcd under the authcanty 
of 2 Will 1\, c 61 Buie 35 applies to appeals 
from tlie lltgb Court to the Pnry Council, The 
Drenkitda.J L Jt,7Cale 5i7 > L.SnSI A^Io9» 
Tfbedon The mire fact of the salt ora ha n.v appnntl 
andnenuoncil lu Court the matter of the aptcnacs- 
ment of an award for saliage scnx«e ^y 

decree mahing the award, did cctpoesrSaaa'^al 
from that derree In na xactui cp txx 
“C oAurioM” . L L.B,.i7 C^..n,t>6 

6 ,.%a— irrwy— Qajrr 

— Wbether an srar>rsxV T^ .g^ e t_e 

eubject of an eppiBl B*VAA.tmCBxr - JiLT>yzT 
CunMiiEB - • Cas’.^S 

/ory onfrr — rnaar^ » ^ 

onder them.facf AiirS,i.a 

to the Cesa 

by e«cf SsJeorw «•'*’ ■!-»■ — —me ^ 

an ap 7 «a} is ns—' -Jw -^a-w .i CjJ 



DOTTCBTT i. Wish . 
Toll, ni 
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( “IGSa ) DIGEST I 

IjETTEES 03? AlDISOlflSTEATIOIir 
— concluded. 

to proceed adding tlio sou as a party, or to treat the 
plaintiff as luauagor of tho infant, but dismissed tlio 
suit with costs. KABUiiuiNiiE Dossee r. Koyeasii 
ICA iiiNEi: Dossee . . I, Ij, B., 2 Calc,, 431 

. 35. Attorney of executor in 

England— Costs 0 / enlcriuy caveat.— Z, a British 
subject possessed of property both iu India and Eng- 
land, died in England, leaving a will, by which he 
appointed four persons to be his executors in England, 
.and IK B his executor in India, “ tho latter account- 
ing to tho former for his introinission, upon which ( 
he will charge a commission of three pet cent.” Pio- 
l>ate was granted to the four English executors, but f 
IF B renounced probate. On an application for 
letters of admiuistratio)! with the will annexed, to be 
granted to B G L, tho attorney in India of tho 
English executors, the Court, after directing a j 
special citation to issue to the Admiiiistriitor General, , 
held that tho English executors rrerc intended by 
the testator to liavc poiver of .administering his assets 
in India as well as in England, and therefore D G L 
as their attorney was entitled to letters of adminis- 
tration. Ix THE GOODS OP LEOIHE 

[15 B. B. B., Ap., 8 
30 , Security from adminis- 

trator of Hindu estate — Be/sonaltj^.—Tho 
security reepured from tho administrator of the effects 
of a deceased Hindu extcmls, .as in the case of an 
English administrator, only so far as to cover tho 
pei-sou.^lt} of the deceased. In the goods op Goirit 
' "CnoNDEE Thakoob . 1 Ind. O'ur., H. S., 229 

UBTTEKS PATENT, HIGH COUKT, 1865. 

Creation and continuation of 

Higli Court. — The High Court as now existing was 
continued, not created, by tbe Letters Patent of 1805. 
Bardot r. “ Aogdsta ” . . . 10 Bom., 110 

It w.as created by tho Letters Patent of 1863. 

1. - — — — cl. 10 — Giving instructions to 

Counsel — Se/erence from Small Cause Court — 
ABorncy.— Giving instructions to counsel in arefer- 
euee from the Small Cause Court is acting for tho 
suitor within cl. 10 of the Letters Patent of the High 
Court and can only be done by .an attorney pf the 
Court. Moran r. Deavan Ali Sieang 

[8B.I..B., 418 I 

2. Civil Procedure Code, 1859, 

s. ±1 — Recoghized'jgent . — Under this clause, a " re- 
cognized agent ” described iu s. 17, Act VIII of 
1859, lias not the option of addressing the Court, as the | 
suitor himself may do. Pbannath Chowdhby r. I 
Ganendbo Mohhn Tagoee . 3 "W. E., 108 | 

el. 12. ^ 

tiee APPEAi — L eitees Patent, ce, 12. 

[13 B, L. B., 91 
21 W,B.„204 

See High Covet, Jvbisdiction op— 
Boaibap — C ivil.. 

[I.1..E., 13Bom.,302 


b' CASES. 


1.ETTEES PATENT, HIGH COBBT, 1865- 

— continued. 

See Cases vndee .Ivrisdioiion— Causes 

OP JUEISDIOTION. 

See Cases undbe Jueisdiotion— Suits- 
POE Land. 

See Pabsis . I, L.B., 13 Bom., 302 

See Peactice— Civil Cases— Lea a-b to- 
SUE OE depend . I. Ij. E., 3 Calc., 370 
[I. It. B., 13 Bom., 404 

See Eight op Appeai. 

[I. Ij. E., 17 Bom,, 466 

See Statutes, Consteuction op. 

[I, L. E„12 Bom,, 607‘ 

1. Jurisdiction of Jligh Court 

— Cases under a 100 . — The High Court, under Letters 
Patent, 1862, cl. 12, had jurisdiction in all cases 
Avhere the amount claimed is over RlOO, whatever 
may be tho amount received. Sikub Chund v. 
Sooeingaiulu .... 1 Hyde, 272. 

2. Jurisdiction of Jligh Court 

— Slat. 15 ^‘10 Fict., c, 76, ss. 18 and 19; and 
9 tj* 10 Fiat., c. 95, s. 123 — Decisions of English 
Courts. — The decisions of the English Courts ou ss. 18 
and 19 of the Common Law Procedure Act (15 & 
1C Viet., c. 76), relating rather to matter of procedure 
than of jurisdiction, are not so much in point with 
regard to the interpretation of cl. 13 of the Letters 

) Patent, 1865, as the decisions on s. 128 of the English 
County Courts Act (9 & 10 Viet., c. 95), Avhich 
are directed to the marking out and limitmg of the 
jurisdiction of tho Court. Suganchand Shivdas v. 
Mur.cHAND Joiiaeijiae . . 12 Bom., 113- 

3. Whether an order granting 

leave to sue under this clause may form the subject 

' of an issue for trial in the suit.— The legality of an ■ 
order granting permission to institute a suit under 
cl. 12 of the Letters Patent may form the subject of 

I an issue for trial iu the suit so instituted. Naga- 
SIONEi' MUDAilAE V. JANAEIEAII MuDAliXAB 

[I. B.E.,18Mad.,142. 

I 4, — Addition of a defendant 

I residing out of jurisdiction in a suit in which^leave 
to sue has been already obtained — Fiesh leave to 
sue such new defendant . — Where a defendant is added 
AA’ho does not reside within the jurisdiction of the 
High Court, and against whom the cause of action, 
has not arisen Avholly Avithin that jurisdiction, leave 
must be obtained under cl. 13 of the Letters Patent, 
18G5, even if leaA'o Avas obtained when the suit was’ 
originally filed. Eampabtab Sambathbai v . 
PooErBAT . . . I. It. B., 20 Bom., 767 

5 . Apjplioation of restrictive 

words of cl. 12 -Defendant.— The restrictive Avords 
of cl. 12 of the Letters Patent, 1865, apply to the 
case of a plaintiff j but there is no similar restraining 
provision applicable to a case where the person seeking 
the exercise of the • Court’s jurisdiction is the defen- 
dant. KissoEX Mohun Box V. Kaui Chuen Ghosb 
[I. Ij. B., 24 Calc., 190’’ 

1 C.'W.N.,158- 
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liETTilBS PATBN'T, HIGS COURT, 1866 

— Cfnlmued 

tha judgment oa wlilch sach final deerco la based, w 
no CTOUttd for au appeal under cl 16 of the Lettm 
Patent Iv xna jimEa ov lau mtixioh o» 
HcRSDsa SiniY Uusbuvs SiUiX r TuAxooa 
PfiBSAD 

\1. h. E., 10 Calc , lOa i 13 G. li. R , 236 
2L - Afptalahle erder^Ju^S' 

M«nf— X>«e««-Oriffr pasted ta <«i< rfjerred tj 
Coiamiisioner Co faie acccunlt — TliO question wbe- 


itcei of ihe Peafe of Caleuilrt ' OfO^lal Oas 
CoMPoav 8S L It, 433, ehBtineuisbrd IIlWl 
JlNAT NABBASMCUI 12 Boto^ 129 


[2 0 L B.eas 

23 — — ■' Order aUoiftnp cotimtt 

non io (7e»erjZ.— AnorJer pvssedby 

a tui(;le Judges^ the Utah Coort under Act II of 1874, 
e 27> allowing to the Admmiatrater Geuci'al commie 


[L L K., 1 MadL, 148 

24 Order refusi/’j to set 

atxde atoard Zellers Patent, Btph Coart 1865, 
cl 13— Code of CttU Procedure {Act btIV of 

188‘>l rs 2 59«— An order mn.l'.K T a eoftbe 

isdiction 

gment” 

^ — V >a X atent of 

the High Court . and aa appeal therefore lies fiom 
such an oider ^ the High Coui-t in its appellate 
junsdction Such an appeal is not restricted bp 
B tsa of the Code of Ci\il Proredure. ir»m/h 
CAusiter CAo orffer^ Y ffolt Snnderi JD<b» J X it, 
9 Calc. 483 I, It, JO I A,. 4 referred to. 
TooJBBB Mosey Dasseb e SuDEvt DasSes 

[LIi,Il.,38 Calc, 301 
3C,W.2T,347 

25. ' — — Appeal from dee tion of 

Judge »» ongtnal yurtsdtcUon refusing leata io 
TOL. Ill 


LBTTSBS PATENT. HiaH COURT, 1865 

'^coNtiaiifd 


matter PeSocza r Codes • 3 Mad., 384 

26 — Order refusing to *tay 

prt>cee<f<B^r — Prr/A suit after uithdraical loithout 


fresh suit is an order of an interlocutor; rliaracter, 
and IS uot appealable CniTio t Muzzlb Qossaty 
[2 Hyde, 213 

27 -- ■ ■■ PagmenI— Order re^ut^ 

tog to eonfinn a card -.-Id a suit rcfciied io arbitra 
tto3 undir Act V)II of 1S$9, t'lo arbitrator informed 
the |>ar(ies that be had detumiuel to airard the 
plaiutiff Ill>600 leitb rests, but a ftir dij's aftri^ 


< VVasoK 

[I L R., 4 Calc . 231 • 2 C L B , 488 
28. • — Orrfer of cu imitlal for 

Co dsmpt of Court— Procedure —Co itempts are m the 
nature of offences and therefore undei cl 15 of 
the Letters Patent, 1866 an appeal lies frjm an 
order of committal fur contempt In dealing with 
an appeal from such an order the Appellate Court 
will not go behind the order the disobedience to which 
Constitutes the eentempt K^atitaUOO i l^asorAU' 
DAS CakdAS . I. U R , 7 Bom , 6 

20 — Order on hearing under 

• 622, Ctvtl Procedure Code— Judgment—buit fur 
rent — In a euit in » Small Cause Court for rent due 
la respect of two pxces of land the Court passed 
a deem la faiour of the plamti^ The defendant 
prefbcred a petition to the High Coart under Ciril 
Procedure Codp, e C22, which came on for hearing 
before one Judge Ho held that the Small Cause 
Court had fail^ to give effect to a form r decree 
betweOD the parties lu respect of one piece of land, 

7 If 2 
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LETTERS PATENT, HIGH COURT, 1865 

— continued. 

. — 7 Order fixing date of hear- 

wg— Civil Procedure Code, s. 156.— An order made 
by a J udge of tbe High Court at settlement of issues 
fixing a distant date for the hearing of a suit is 
not an order under s. 156 of the Civil Procedure Code 
and is appealableunder Letters Patent, s. 15, R r. E. 

[L L. R., 14 Mad., 88 

Appeal— Pemand order . — 

At the hearing of an appeal before' a single Judge of 
"the High Court, the case was remanded to the lower 
Court for the trial of certain issues of fact, the case 
being in the meantime retained on tbe 'file of the 
Court. Seld that the order was not appealable under 
cl. 15 of tbe Letters Patent. ’ KaiiIKKIsto Pato 
V . eamchunbee Nag- 


letters PATENT, HIGH COURT, 1863 

— continued. 

upon one or more of the points arising in the appeal. 
In the jiatteh oe the petition of Omrao Beouh 

pS W. R., 310 

15. — — — — Appeal front an order of 

a singlB Judge of the Sigh Court nt the exercUe of 
the Gourde revisional or extraordinary Jurisdiction. 
—No appeal lies under cl. 15 of the Letters Patent 
from_ au order of a single Judge of the High Court 
dismissing au applicatiou for the exercise of the 
Court’s extraordinary or revision.al jurisdiction. The 
Letters Patent provide for au appeal only from a 
judgment passed in the original or appellate jurisdic- 
tion of the High Court. Hir.uial c. Bai Asi 

[I. L. R., 22 Rom., 891 


[I. L. R., 8 Calc., 147 : 9 C. L. R., 481 

10. Civil Procedure Code, 

ss. 689, 632 — Appeal from one Judge of High Court. 
— Cl. 16 of the Letters Patent for the High Court 
of Judicature at Madras, which allows au appeal to 
the High Court from the judgment of one Judge of 
that Court, is controlled by s. 629 of the Code 
of Civil Procedure, which provides that au order 
of a Civil Court rejecting an applic.atiouforrevdcwof 
judgment shall be final. Aouata v. Eatnaveeh 

[I. L. R., 9 Mad,, 253 

11. . . Civil Procedure Code, 

ss. 388, 592 — Order of Judge of High Court reject- 
ing application for leave to appeal as a pauper . — 
Cl. 15 of tbe Letters Patent of tbe High Court at 
Madras being controlled by s. 588 of the Cede of 
Civil Procedure, uo appeal lies from the order of a 
single Judge of the High Court made under s. 592 of 
the Code of Civil Procedure rojcctiiig au applicatiou 
for leave to appesil in forma pauperis. In ue Eaja- 
GOPAH .... I. L. B., 9 Mad., 447 

12. Appeal from decision of 

Division Vench in exercise of civil appellate juris- 
diction.— Held (Jackson, J., doubting) an appeal 
lies under cl. 16 of the Letters Patent, 1865, from the 
judgment (not being a sentence or order passed or 
made in any criminal trial) of a Division Court in the 
exercise of appellate jurisdiction, when the Judges of 
such Court arc equally divided in opinion, and do not 
amount in number to a majority of the whole of the 
Judges. SURNOilOVEE r. LuCUilEEPUT DoOGUtt 

[B, L. R.. Sup. Vol., 694 : 7 'W. R., 62. 512 

13. — — Difference of opinion le- 

tween Judges— Appeal — In eases heard by tbe High 
Court iu its appellate jurisdiction, where tlio J mlgcs 
arc equally divided in opinion, a party desirous of 
appealing is bound to appeal under cl. 15 of the 
Letters Patent before ho can appeal to the Privy 
Council. Court op IPabds v. LERUtNUNU Sisoii 

[14W,H.,398 

14. — -- - Dij’ercnce of opinion le- J 

tiveen Judges— Appeal. — The difference of opiuiou < 
between Judges coiibtiluting a Divisiou Bench of tbe ' 
High Court, abicb eutitlcs parties toau appeal to the i 
High Court viudcr cl. 15 of the Letters Ihitent, must j 
bo a difference of opinion ns to the Ibial and compl. te 
dcclsiou of the appeal, aud not a diffirenco < of pinion 1 


16. Appeal from judgment of 

a single Judge made under Civil Procedure Code, 
s. '622. — An appeal lies against au order m.ido by 
a single Judge of the High Court under Chil Proce- 
dure Code, s. 622, when such order amounts to a 
judgment. CuAPPAN v. MoiniN Kutti 

[L L. R„ 22 Mad., 68 

17. Order of single Judge 

dismissing petition under Civil Procedure Code 
(Act HIV of 1832J, s. 622. — No appeal lies under 
Letters Patent, s._15, against au order made by a 
single Judge dismissing au applic.vtiou under s. 622. 
Srirahueu V. EAHAs.tJi I. L. R., 22 MaA, 109 

18. ; Orders transferring case 

from Agency to District Court— Jurisduiion of 
High Court to transfer suit pending in the Agent’s 
Court to the District Court — Indian Councils Act 
(2d 23 Viet., c. 67J,s. 25. — An order u'as nude by 

a single Judge, by consent of thep.irfies, Iraiisfcn-jiig 
a case from the Court of au Agent to the tiovenior, 
Vizagapatam, to a District Court. ,V'furtlier order 
n'.as made by a single Judge vriiich, thongli in form 
•an order dismissing a review petition against tlie tir»t- 
meut'ioncd order, was in subsbiuco au adjuilication 
upon the question whcthir the High Court ius juris- 
diction to order llic transfer of a suit fro.u tlie Court 
of such au Agent to a District Court. Held th.it 
both orders were “ judgments ” within the nu-aiiiiig of 
8. 15 of the Letters Patent, and th.vt au iippial 
lav therefrom. Mau.vr.vjah op Jevpork r. Papav- 
TAHAU. . . . l.L.R.,23Mad.,329 


19, Judgment — Appeal — Ap- 

pealalle ordei — Order rejecting rei iVtc.— ,\n etd'O 
p.issed by the senior of two Judgn of a JJtuNmn 
Itaich who differed in opinion, disini,-<iug an appli- 
cation for tho review of tluir judgment, is not 
.ippc.ilnblc. 8uch an order U not a jiidgmiut witinn 
the meaning of cl. 15 of tbe Letters Patent. B.Vxu 
Btiir c. Maugueu Mu8A Khan 

[4 B, L, R., A. a, 10 


S, C. Enouoo Bidre r. Noon Jekan Begum 

(12 W. R., 460 

20. ipptat— Dijference of 

opinion letxeen Judges i» rruVw. -Where L>e< 
Judges of a Division Bench h ire co.'icurred in a JjmI 
decree, the fact that there is a difference of opinnn 
as to one jiclut, amongst wtbtrs, rais.il iu isvi.sr ru 
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Ht . 

of • * 

COuucii, - - - 

restoring a decree, i* a judgincnt wilLin lUe mnnin.; 
of cl 15 of the Lcttcra I’atonl of 18C3, anil u 
appealable to the Uigh Conrt afaa that a 

refusal to transmit such au order for cxecutioa was 
not a misapprehension on the part of the Jnd^e of the 
extent of hU jonsdiction, although, if it had been, 
this itself Would have been a ground of appeal 
Hubbish CniTsDiK CnowniiBr r KAxistraoKRi 
Dew I. li. E, 9 Cal« , 4851; 18 G 1* E., 5U 
"I i ’ • f r leare to 

»e JiK^r 

plaintiff 

, ante On 

the lower 


int of law was iniohed la the case* Iho dcicn 
□t appealed under cl IS of the Letlera Patent 
2tild that no appeal Mould lie ^ntirttsaura i 
Btharu L^ll, 25 21 . 529, followed Mamt r 

FlITEBaO'T 

[IL B,7Calc, 330.00 L E,160 

37. dpptol /roM order of 

Judge in Prttg Counetl BeporUntnt rejuang to 
Mtead tune for fnmtthtag lefart/y for eoat*~ 
'Judgment,' Jfeanin^ o/—Ifo appeal uiU lio from 
ao order cf a Jud^e in the Pniy Council Dcpartincut 
refasing to extend the time prescribed by law aitbin 
which au appellant is required to furnish seennty for 
the costs of tUo respondcut, ood directing the appeal 
to he struck oil by reason of such security not baling 


under cl 15 of the Letters Patent and u appeal 
able, hut not otherwise Eishbr Psesaai) Paw* 
SArr Tiaccssbabi Lau Lli E., 18 Calc ,182 

38, Order refonug to tfag 

execution of decree for cottt — Cti >i Procedure Code 
(Act SIV of 1SS2J, e 60S — Securitg for eoete — 
Colts —An order refusing to stay execution m the 
exercise of the discretion given to the Coort under 
a COS of the Cii il Procedure Code is not a decuion 
which affects the merits of any question br^ireea the 


89. ■ — Apgeal~-“ Judgment** 

— Order granting rsvieic of judgment— Ctvil 


letters patent, high court, 1805 

—eonhnued. 


tnOJungri zrom sii<i>u>, uu, 

Varch 1S89 Oa the 0th 3farch, the matter came 
up before them, when a rule was issued, calling 
■ ■ , ’ • view 

, tho 

■ . dgei 

heard and made absolute by the other of the two 

Judges silting alone Held that the order »as not 
a }odgmtnt within the meaning of cl 15 of the 
Letters I'ateut , and tl at no appeal would he there* 
fiom the order being final under s 039 of the Code 
of CiTji Procedure Oombag I'ertia Steam \aiiga’ 
ttou Company > Euari J" Z/ 21 12 Pom, 

t7I, ami Acliaya i Patnarelu, I L P, 9 
Mad , 253 approved Aubsot CntTBir Monpira v 
SflAUAEI LoCUPH IIOQTVT 

[LL R,10 Calc, 708 

40 Appeal— Prov in e\al 

Small Couie Court* Act (IT of 1837), e* 2o and 
27— Order of Judge of High Court acting under 
rule* of Court under t 13 of the Charter Act (2i 
A 23 yicl, c 104 ) — A petition for roiision pro* 
forred under tho Proiincial bmoll lauso Courts 
Act I 25, was heard and dismissed one of the 


was maintainable Vshsata Rbahi i Taeloa 

[I L. R , 17 Mad , 100 


t oa of the High Court m revergul of au order of a 
first class 'Magistrate, hal granted sanction under 
the Cnmmal Procedure Code, s 195 fora prosecation 
under the Final Code, s 183, anappeal was preferred 
from his judgment underthe Letters Patent, cl 16, 
Setd that no appeal lay, that clause of the Letters 
Patent being inapplicable in cases of c iminal 
jurisdicbon. SainiTASA Axiangab e Qvzsy Eii* 
BBzsB . . I L R., 17 Mad , 105 


book in an appeal from an origmal decree BAM* 
HASI SAHC i. MAI>A2r MoSAN hliTTSB 

[I.L R., 23 Calc, 339 

43 -■ Order on application under 

Prohute andAdminttlrahonAct (VoflBSl), i SO 
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aud inado au order reverBiiig tUe decree as to that, 
and calling for a report of what was duo on the other 
piece of laud. The plaintiff preferred an appeal 
under Letters Patent, s. 15. Held the above- 
mentioned order was suhiect to. appeal as being a 
judgment. Vananoajiudi v. Eam-asami 

[I. li. E., 14 Mad,, 406 

30. — Order discharging rule to 

show cause ivhg minor should not be delivered to 
claimant — Judgnient — Custodg of miuor—Criminal 
^Procedure Code, 1SS2, s, 491. — The petitioner as 
stop-mother claimed to ho entitled to the custody^ of 
her deceased husband’s minor sou, who was living 
wdth H, his maternal uncle. She obtained a rule 
calling upon D to show cause why the child should 
not be delivered to her. After argument, the rule 
was discharged. Held that the order discharging 
the rule was a judgment within the meaning of cl. 15 
of the Letters Patent, 1865, aud that therefore under 
that clause the petitioner had a right to appeal against 
the order. In the matteb oe Naeronhas Dhanji. 
iNiTHE matter OE THE PETITION OB JAVERVAHTT 

[I, L. E., 14 Bom., 655 

31. j^ct VI of lS74—Ch-der 

granting appeal to Privg Council, — Under cl. 16 
of the Letters Patent, no appeal lies to the High 
Court from an order of the Judge in the Privy 
Council Department granting a certifleato that a 
case is a fit case for appeal to Her Majesty in Council. 
Motvea Bhksh 13. Kishen Peetad Sahi 

[I. L. E., 1 Calc., 102 

S. C. Mowia Bhksh V. Hodokinson 

[24'W.B., 150 ! 

32. Appeal from order of 

Judge in Privg Council Department — “Judgment,” 
Meaning of, — No appeal will lie from an order of a 
Judge granting a ceitificate that a case is a fit and 
proper one for appeal to the Privy Council. Lutb i 
A iii Khan v. Asqhe Eeza 

[I. Ij. K., 17 Calc., 455 

33. . Appeal from order of 

Judge in Privy Council Department refusing certi- 
ficate of appeal. — The Judge in the Privy Council 
Department refused an application for a certificate, 
hut was stopped from giving his reasons by the 
petitioner’s counsel, who had hopes of making a 
compromise. The attempt at compromise having 
failed, the petitioner afterwards appealed under cl. 15 
of the Letters Patent, ivhen the Judge in the Privy 
Council Department was referred to, and was not 
able to deliver any-, judgment. Held that, under 
such cu’cumstauces, no appeal lay to the High Court. 
Taea Chand Biswas v. Eabha Jbebun Mustobee 

[24 W. E., 148 

34. Appeal from order of 

Judge granting certificate of appeal to Privg Coun- 
cil — Act VI of 1874. — ^When an appeal was made 
from ao order of a Judge of the High Com-t granting 
a certificate, under Act VI of 1874, to the effect 
that the subject-matter of a certain suit was of the 
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value of fil0,000, aud thus allowing an appeal to the 
Privy Council,— HeZrf by a Bench of the Court that, 
as Act VI of 1874 did not confer the right of such 
au appeal, it could only he allowed uow if it could be 
shown that the right existed before the passing" of 
that Act, and found that, as a matter of fact, such a 
right did not previously exist. Although, under 
ci. 15_of the Charter of 1865, an appeal is given to 
the High Court from auy judgment of a single Judge, 
an order or certificate of a Judge allowing an appeal 
to the Privy Council cannot properly be considered a 
[ judgment of the High Court. Such an order has its 
origin in au Act of Parliament for the better adminis- 
ti-ation of justice in the Privy Council, and belongs 
rather to Privy Council proceedings than to the 
legitimate province of the High Court. lu this 
view it is immaterial whether an order and certificate 
are for admission or refusal of appeal to tlie Privy 
Council. Amieunnissa r. Bbhaet Laiii. Keshub 
Chhndee Achaejbe r. Hueeo Soondueee Debba 

[25 W. E, 529 

35. Order by Judge of the 

High Court presiding over the Privy Council 
Department — Judgment — Certified copy of order 
of the Privy Council — Civil Procedure Code (Act 
X of 1877 J, s. 610,-^ A decree obtained on appeal by 
certain defendants iu the High Court was appealed 
to the Privy Council by one only of the two plaintiffs 
to the suit, aud the decision of the High Court was 
reversed; the plaintiff who had appealed assigned 
her share in the order of tho Privy Council to one of 
the defendants, and delivered him the certified copy 
of the decree made in the Privy Council. The plain- 
tiff who had not appealed to the Privy Council 
applied to the High Court for leave to transmit the 
order to the Court of first instance for execution of 
the share decreed to him, but, on account of the 
assignment abovenientioned, was unable to produce 
the certified copy of the decree of the Privy Council. 
The Judge presiding over the Privy Council Depart- 
ment in the High Court held that the production of 
a certified copy of the order of the Privy Council 
was excusable under the clrcumstauces, hut refused 
the application, on the ground that the decree of the 
Court of first instance, which was affirmed by the 
Privy Council, could only be executed as a whole and 
not partly by one of the plaintiffs. Held, on appeal, 
per Uaeth, C.J. — That the duties of a Judge iu 
dealing with the meaning of decrees of the Privy 
Council are purely ministerial, and that any order 
made in such ministerial capacity could not be con- 
sidered a judgment, and could not therefore bo 
made the subject of an appeal to a Bench of the 
High Court under cl. 15 of the Charter. Per 
White and Mittbb, JJ. — An order of a Judge 
presiding over the Privy Council Department in the 
High Court, rejecting an application for execution, 
is a final order, and is a judgment within the mean- 
ing of cl. 15 of the Charter, and is therefore 
appealable. In the matteb op the petition op 
Kailt Soondebe Dabia. Kame Soondbbt 
Dabia V. Hhbish Chondee Chowdhby 

[1. L. E., 6 Calc., 604: 7 C.,L. E„ 643 
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[4 B L R , A C , 181 13 W JlW 
cLlO 

Ste Supeuintevdescb ot Hiqu COBat — 
CoABTBn Act— ClTW CiSE* 

pw E 430 

— oj ItiyJi Ceuri 
ap^eait ~Per MAacBt UiTTEn auU AiKSUS JJ 
—Cl 10 of tl 0 Litter* latrit oflSGa cropowoi* 
tlieH gL Court to bear oppeoU lu all curs jh tb rli 
au appeal lay und r Act Mil ol \So9 
Mbbebba'i Kobb 

[I L R., 3 Cala,60a 3 C. L R,, 301 

ol 17 

Ste GUARpUa— \tPOlMlIEMT 

[LL R.,ai Calc. 208 
L E R. 26 Calc , 133 
3 C W N , Ol 

cLia 

iS'rf Cases traSEB lNaoLTE>c \ct s S 
— Clio 

. iS'rs CoatsAOT A ct s 2< 14B I,.R,78 
~ ■ cL S4(Bdaiba7} 

Set Utdtt Cocst JuBisDiCTiof or— 
BosniAt— CamriAL. 

[T L R, 9 Bom , 283 

Ql 25 

See CouesaBioii—CosrBstieiis to Poacs 
OsncBas X, L R , 2 Bom., 81 
cl 28 

See AtEBAL IN Cbuiinaii Cases— Cbiui 

NAP V&ocEaoBT, Codes 

12 Bom 112 2ad Ed , 108 
See Chaboe to Jdat— Kisoibection 

IL E R, 10 Calc. 1079 
LL R,17CaZe. 842 
See Mebcoant biuppiNO Act t 267 

LI L R , 10 Calc , 238 

Case certified by Advocate 

General under — 

See confession — CoarESSiONs Vo FoiiCb 
OrncEES LXhR. 1 Calc, 2^ 
[L Ix. R , 2 Bom , Ol 

L Pretoner eenfeneed by 

fiewion* Judge to r gorovt fur an off'enve 
pun thaHe ojiti/ vitb t fnpte imptMan tut — -Mliprp 
tliA J tdve at ben ous sentenced a prisoner to rigorous 


LETTERS PATENT, HiaH COURT. 1885 

— ^on/iBurif 

Q, Charge u der e 457, 

Peeal Code—Felonv or i«tsde neancur — Separa 
Uon of 3vrp — 1\ hero tho Judge on a cbaige 
her t 4f7oi the Penal CckIp perm Itfd tl e jury 


[3 Bom, Ur, 20 


sdiiutUd could iiot reuionahly be supposed to bars 
lofluenccd the jury as to the latter hradoLclarge 
«u bt lot (o set aside tbs conMctou on that bead 
ofcbareC but should proceed to passjudgmi t aud 
eentcDccoiit S 1G7 oftboEMde roAct 

applies tocnmmal t lats by jury lu the High Court 
ItKQ I Katrou Davahuai d Botii., S68 


be 

un « 

e McGctBE 4C W 17,433 

Q Rs«««»y point o/lato /or 

H gh Conri— S«/Ksnl to rcsrrie— L eersfton gf 
Jadgt~-Iter\e o^^on dneet\oa~Ctrt f cate of Ad 
locate Geneial —The atatement of a Judfp Mho 




of the High Court and such discret on mil not be 


uudei cl 20 of the Letter* Patent Reo t Pfia- 
TAWI DIE3KA 10 Bom , 75 

cl 28 

Ste High Codbt Jcewdiciiov op— Cal 
cctta— Cbujinax. 

[1 L B., 28 Calc , 746 
3 C W N , 89a 


1.ED Aiii Khan 


1 Ind Jur , N S , 424 
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liE-TTERS PATENT, HIGH COURT, 1885 

An rriicr lai :ui apiilic.'ition undtrx. i)0 of tlicProl'afo 
and Admiiiistnitiou Act. tit the iiiitatico of a bene- 
Ui'i.ary, •svlurc there ivtw no riotrictioti on the £Km-tT I 
of the cxicntor to la without Jun^iiction, aiul j 
appc-ibblc tiudirci. 15 of the Lcttira i’atuit. l£ur- j 
r'*V V. Kuli ^usi^lirt Jieli, J 

/. L. It., if Cute., -JSS, tipplkd. Ix XllK GOOD3 o? I 
IXliltA CllAXCKi SiXwH. SAJUSWAat D.lsl r. A»- 

lI2Sl.ilfiAIOii CiilXEJtAIi OF Re.VOAXi * 

580 ; 


AVf pATEJirXXUiA 


[L L. R., 23 Calc., 

DlIOKt PEiiSU-U) 

{X L. B., 21 Calc., 350 

IKIUL IIOjSAIX I’. DeOXI PliOdItAD 

flC. AT.N..21 

‘14. Ordtr oj" JuJ^e of Itij/A 

Court on itp^iful o/^iuiut order of remand — CitU 
Z^roceihtrr Code ClbS2j, i.iiS3,ct. 2i. — 'fhero U no 
apjkal uinUr the I.iltira Patent, cl. 15, n^aitut an 
ortUrof a sin^^K* Jiid. 4 e {'a=3td umhr tlie Civil Pro- 
cedure Code, o. ibS, cl. 2S. l^EXOA-VAVVAX r. 

Ramas.wu -U i-.vx . 1. 1). B., 19 Mad., 422 

45. — — ~ Cirll I'rocedure Code 

(13SJJ, f. 5SS — I’oiceri of ,/ud^e of' Jlijh Court — 
Order on nppe.tl fro.n crruneotit enter of rei.n ml . — 

A J udy;e of tlie Hich Court, wheu ht.ariiijr azi appeal j 
under the Civil Procedure Code, s. 5SS, against au 
erroneons onhr of rtniaud under s, 502, m.ay, if he 
thinks tit, p.vss a dual decree in the suit instead of 
nurely naiaudiag the suit to the lower Appellate 
Conn. Xo app.;il lies agaiusi such decree under the 
letters Patent, cL lo. Saxsakak r. R.uco' Etrtri 
[I, L. B., 20 Mad.; 152 

40. Order of Judfje of Ht^h 

Court disi'iisstuj appeal from order remanding 
Case — Appeal — Civil FroCedure]Ccde CtSSSJis.SSS. 

— A District lluusif having distuisscd a suit on a 
preliminary point, the District Court on appeal made 
an order reaninding it to him to he disposed of on 
the merits. Aepiiust this order an appeal was pre- 
ferred to the lliirh Court, which came on fur disposal 
before a single Judge’, who delivered judgment dis- 
missing it. Ideld that no appeal lay unelcr the Let- 
ters Patent, cl. 15, against his judgment, such right 
of'appcul being subject to the limitzitious on appeals 
presciibcel by the Code of Civil Procedure. Ac.iapa 
v. Itafnandu, J. X. It., 0 diad., 233 ; In re Jlnj.i- 
papal, I. L. It., 9 Had., 4-17 ; and SanJearan v. 
Jiavian Kufti, I. X. It., 20 Had., 152, followcel. 
VaSITDETA UPABTATA r. VisTAEAJA THIBTHASAJtt 

' [L Ii. B., 20 Mad., 407 

47. Order refusing applicg- 

tion io commit for contempt — Appeal — Judgment .- — 

An appeal lies from an order refusing an application 
to commit for contempt of Court. ATohexdbo LAtn 
AIitteb r. Axcxno CooauB AIuteb 
^ £1 X. B., 25 Calc., 230 

48. Appeal from order of re- 

fusal io send for records — Dismissal on ground 
tJtaf no appeal lies. — An order refusing to send for 
the record on a petition filed under s. 25 of the 
Provincial SzaaU Cause Coarts Act, 18S7, is not a 
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— coiiltnacd. 

judgment, and no appeal lies therefrom. 7 exkata- 
B.UrA AVYAB r, M.VDAIAI AilllAi 

[1 L. E., 23 Mad., 109, 

GebaPPA r. VEXEAT-tXABAsIlIiTA BltUPATA 

BirAELnaow , I. X. R, 23 MAd., 170 note 

Civil Procedure Code, 

s. 573~Itight of appeal.— ^. 575 of 
Act XIV of ISS2 docs not take away the right of 
appeal which is given by cl. 15 of the Letters 
Patent. Wizen the judgment of a lower Coart has 
been confirmed under s. 575 of the Code or Civil 
Procedure, by re3so.n of one of the Judges of the 
-Ippeal Court agreeing upon the facts with the Court 
belo.v, an appeal will lie against such judgment, not- 
withstanding the ternzs of s. 575. Gossaaci Ssi 103 
Snr Gbiduabiji Haiiabaj Tickait r. PimtjsHoiiJsr 
CiOsSAMi . . L X. E., 10 Calc., 814r 

60.' 


Time for preferring 

appeal under s. 15 of the Letters 


j appeal . — An 
I Fatciit irom the jadgizzent of a Dii-ision Beach of 
; the High Court must be preferred within thirty days 
I frozn the d-ite of the judgment, unless good cause 
; be shown to the contrary, Ix XHE Mattee of 
IIUBU noK SIXQH . . , ll'W.E.,107 

I ^<1 

ol. Si ling petition of 

appeal — Practice. — Per PeaCOCX, C.J., .'zud 
Kescp and ilACPllBBSOX, JJ. — A petition of appeal 
uuiler cl. 15 of the Letters Patent, frozn a 
decision of au Appellate Division Bench, zziay be 
presented withiu thirty days from the time when the 
written judgments of the Division Bench are put in. 
The difference of practice on the original and appel- 
late jurisdicrions of the High Court contrasted 
UABa.v3: Sixa r. Tpxsi Bah Sahu 5 B. X. E., 47 

S. C. Httbeck Sixgh r, Tcoesee Rah Sahoo 

[12'W.E., 45a 

52. Arguments on 

appeal — Praclice, — On appeal under d. 15 of the 
Letters Patent, no other points may be argued th.aa 
those which were argued before the Diviszoa Beach. 
HiJEA Begesi r. Khaja Hosseix An Kbax 

[4 B. X. E., A. a, sa 

Heeaxath Koeb r. Rah Xabatax Sexgh 

[9 B. X. E.. 274 : 17 W. E., 310- 

53. Cicil Procedure 

Code, s. 257 — Set 31X111 of 1S61, $. 23 — Arja- 
meats on appeal — Practice. — Cls. 16 and 36 of 
the Letters Patent of the High Coni-i masbbe treated 
as qualifying s. 257 of Act VTII of 1859. - Under the 
Letters Patent of 1S65, in lien of the former practice- 
under Act XXIII of 1861, s. 23,— namely, that when 
the Appeal Court consisted of only two Judges, and; 
there was a difference of opizzion between them upon' 
a point of livw, the case was re-zirgued upon that 
question before [one or more of the other Judges, — 
when the JudgM of a Division Court are equally- 
divided in opinion as to the decision to be given on 
any point, the opinion of the seziior Judge is to 
prevail, subject, however, to a right of appeal front- 
such judgment of the Division Court. The judgment 
pzissed on such appeal, and not the judgment of the 
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lettehb patent^ high coimT, 

N.-W, P.— confiHuerf* 

Ste Rehew — Qbouhd Toa Review’. 

tLIi.IL,ll AlL,X7e 

Set RcIpES op Ilion CodbIi N.AV. P. 

[t. L. E., 0 AIL, U6 


. 1. — Ap^al Jrom judgment of 

T^irtnnn Cnvrt —To nUnw of Mt anneal to the UiRh 


LETTEBS PATENT, HIGH COUET, 
N.'W, P. — conltnued. 


Judges uho may com^iosc the Dnuion Court m 
disposes of (bo suit oa appiat before iC GatSt 
Rm r. Srsu UsaAU . L E, E<, 2 AU., 31 


the itiph Court lor the N W. 1‘ , from oa order of a 
smglo Judge rcfueiog au applicatiun for Icaeo to 


' (1. L. B.. 11 AIL, 376 

8 ■ Order oj a eingle Judge of 

iht High Court attending an appellate decree— 
Appeal from euch order— Ctrtl procedure Code, 
ei. SOS, 6S3, 052 —Whether au enter made by a 
■ugio Judge of the High Court, dirce-tiugUie amend* 
ment of a dccreo passed lu appeal by a Disisioq 
B ench of which be bad been a member, is an order 
made uader'k 20ii lead with ss 682 and 032 of the 


and from such order no appeal under s 10 of the 
LettersTatent will lie. irums& Chuader Chotodhrg 
T. Kal\ huaden Delta, I L, R , 9 Cale , 432 
L £, JO I. U , 4, ducuaeed HvniiDiAB Hllil’ 
DXiitn Ehab r lnean-'UXLau Knax 

[I. U E , 14 AU , 220 

4. C««t{ Procedure Code, 

es. 556, 553, and 5S8, cl 37 — i>i«siieea/ of appeal 


piocedure provided by s 558 of the, said Code. 
FOSKAS SlSQH V GOPAL SurOB 

[L L. B., 14 AIL, 301 

6. — ' ' ' — Cinl Procedure Code, ee. 8, 


7. Difference of opinion beiiieen 
Judges of Elusion Dench — Held (bPAXEiE, J., 
disscnUng) that the appeal given to the Full Court 
under c) 10, Letters Fatciit, u not confined to the 
point on which the Jndgea of the Division Court 
differ. Ram Dial t Riu Das 

£I L. B.. 1 All., 181 

8. — ■ Et/fereme of opinion ta 

Eieuion Dench— ” Judgment IVbcre the Judges 
of a Diiibiod Bench hearing an appeal differed in 
optntou, one of them liolding that the appeal should 
be dismissed as barred by hinitatiou, and the other 
that aulScicut cause fur au extension of tune had 


appeal to the Division Bench stood dismissed, ao 
appeal under s 10 was not premature UnsAl'vi 
BEOAU V, CoLLEOIoa OF Mozaffashaoau 

[L Ii. B.. 9 AIL, 655 

9. Order under Civil Proce- 

dure Code ft8S2J, e 318 — Civif Procedure Code 
{tSS2J, tt 2i6 and 3SS—Astignment ofnUagetio 
Hindu eiedow in fieu of maintenance— Altathmenl 
and Male of euch eiffayei tn execulioit of inoneg 
decree — Objection bg nidow after tale allotved — 
Appeal from order allou.\ng objection — Certain 
villages were assigned for her maintenance to a 
Ilinau widow by membere of her Lusband’s family 
rheeo ullages were subsequently attached and sold 
in execution of a simple money decree against the 
Widow. After the sale had become dnaf, the widow 
came forward with an objection to the attachment 


missing an appeal for default. The deeiawq of a 
Court dunussiDg a suit or an appeal for default UAn 
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liETOIBBS PATENT, HIGH COUET, 1865 

— continued. 

See High Coubt, - JuBisnicfTiON or — 
Madbas — Ceiminai, 

CI.L. E.. 14 Mad., 121 


cl, 29. 


See Cases hbdeb Teanstee or Ceihibae 
Case— Leitees Patekt, High Couet, 
CE. 29. 

— el. 36. 


See Aeeeai, in Ceihinai Cases — Peooe- 
DHEE. 

[2 B. L. E,, P. B., 25 : 10 W, B., Cr., 46 

— Division Dench of two 

Judges dijfering in opinion—Dractice of Privg 
CounctY.— A causowas heard before a eingle Judge of 
the High Court, and a decree made by him dismissing 
the suit. Au appeal ^Yas made to the same Court in 
its appellate jurisdictiou before two Judges. The 
Court was divided iu opinion; the Chief Justice 
holding that the judgment should he reversed, and 
the Puisne Judge that it should be affirmed; and 
under the 36th section of the Letters Patent of 1805 
creating the High Coni-t a decree of reversal was 
ordered. On appeal, the J udicial Committee, without 
expressing any opinion whether the 36th section was 
applicable, having regard to the 26th Rule of the 
High Court, directed the appeal to be heard ou the 
merits. Millee v. Baeiow 

■ ' [14 Moore’s I. A., 208 


2 . 


Civil Procedure Code, 1877, 


ss. 575 and 647. — ^The provision of the Letters Pa- 
tent of 1865, s. 36, that when the Judges of a 
Division Bench are equally diidded in opinion, the 
f pinion of the senior Judge shall prevail, has beeu 
supei-seded by s. 575 of the Civil Procedure Code (Act 
X of 1877, which is extended to miscellaneous pro- 
ceedings of the nature of aqipeals by s. 647 of that 
Code) so fas as segasda cases to wHch s. 575 is appli- 
cable. Appaji Bhiveab V. Shitiae Khubchanh 

[I. L. E., 3 Bom., 204 

Criminal Procedure Code, 


ISS‘2, s. 429 — Diff'erence of opinion hehveen Judges 
of Division Bench of Sigh Court— Practice — Proce- 
dure. — "Where the Judges^if the High Court differed 
in opinion in a case referred by a Sessions Judge to the 
High Court under s. 307 of the Crimimal Procedure 
Cole (Act X of 1882), the Court (Jaedine and 
Candp, JJ.) directed that the ease should be laid 
before a third Judge of the High. Court, being of 
opinion that. the Criminal Procedure Code overruns 
the provisions of cl. 36 of the Letters Patent, 1865. 
Queen-Empeess V. Dada Ana 

[I. Is. B., 15 Bom., 452 

el. 37 — Discretion as to ‘costs in 


\vil jKtfs.— The 37th clause of the Letters Patent 
instituting the High Court does not ^ve the Court 
u uncontrolled discretion as to costs in civil* suits. 
ITBAPATI iVIUDABTEAE V. HAEAXANSVAMI MUHA- 

exAE . . . " • • ^ Mad., 115 


LETTEES PATENT, HIGH CODET, 1865 

— concluded. 


cl.39. 


See Appeae to Pbivx Coench,— Cases in 
WHICH Appeal lies oe not — Appeal- 
able Oedebs . 1 B. L, E., P. B., 1 
pH. L. E, 730 
13 B. L. E„ 103 
X. li, E„ 1 Calc., .431 
• 1 "W. E., Mas., 13 
6 W. B., Mis., 17 
LL.E., 22Calo., 928 

See Appeal to Peivx Council— Cases in 
WHICH Appeal lies oe not — ^Valua- 
tion op Appeal . . 19 "W. E., 191 

cl. 40. 

t 

See Appeal to Pbivx Council— Cases in 
WHICH Appeal lees oe not — Appeal- 
able Obuees . . 8 Bom., 398 

[L L. E., 22 Calc., 828- 

cl, 41. 

See Appeal to Pbivx CouNCiL-^CEunNAL 
Cases . . .7 Bom., Cr,, 77 

— cl. 42. ' 

See Appeal to Peitx Council— Cases in 
WHICH Appeal lies ob not— Appeal- 
able Oedebs . 1 B. L, E., E. B,, 1 


LETTEES PATENT, HIGH CO-DET, 

N.-W. P. 


cl. 2. 


See Bias Covtrt, Constitution op. 

[I. E. K., 9 AU., 675 

- — els. 7 and 8. 

See Advocate . I.'L E., 9 AU., 617 
— cl. 8. 

See Pleadee— Rehoval, Sdspension, and 
Disaiissal I. L. E,, 17 AU., 488 
[L. E., 22 1. A., 193 

if 

Appeal — Presentation of appeal 


6g a person other than an advocate, vakil, or atfor- 
neg of the Court, or a suitor. — Deld that the 
-jireseutation of an appeal by a person who was not an 
advocate, vakil, or attorney of the Court, nor a suitor, 
is not a valid presentation iu law, having regard to 
s. 8 of the Letters Patent of the High Court. 
Shiah Kaean r. Raghunandan Peasad 

JJ. L. E., 22 AIL, 331 

: cl. 10. 

See CouBT Fees Aot, 1870, 3CH. L Aet. B. 

P, L. E., 11 AU., 17B 

Lihitation Act, 1877, s. 12. 

[L L. E., 2 AIL, 192 

See Reiund — Peocedube on Behand. 

[I, H E., 16 AU., 306 



( 470S ) 


DIGEST OF CASES 


( 4700 ) 


j.r. TTTIGa PATENT, HIGH COURT, 
N •VT 'P— concluded 


[L L R, ii AIL. 176 

cl 3L 

See AsrEiL to Tans Corhcn.— Cabis ix 
WHICH AtrsiL lies ob voi— Appbai. 
ABLE Obdebs LL. R., 1 AU , 726 

iEX rOBI. 

See Liwitatiox — op Litiitition 

[6 Uoore’a I. A , 234 
See EiouT o; Shit — Cobtsacts akd 
AOBBBMEMS ID R , 17 Mad., 262 

LIBEL 

See Cases ckpeb DePAMiTios 
See PBITOEaED COin£r'<ICATlOK 

tLL R, 13 Mad. 374 

Refitrainlng pubUcation of— 

See iMmcnov— srEcut Catca— P obuc 
O mCBBS IMTU SlATVTOBT POWEBS 

[L L R , I Bom., 132 
1 Commeotfl on acta of public 


Howaed r bicoii lBom,Ap,86 

2 Defamatory communications 

by Consul to his GoTernment— Pr>itfryf>t 

commua caUom—Lun tation — Where Ihfl Ccmralcl 


for a long time lubsequtntlj the suit for damagce 
must he dismissed under the Statute of LimiiatioiB 
which confined the hnngii g of such su t with n the 
jear Held that such comtnuu cat one were not 
privileged and the Court assessed damages sobject 
to the opiBion of the Appellate Couit on the pennt of 
limitation. BosEBt v Laubabd 

[1 Ind Jut , N 8 , 193 

8 Privileged communication— 

dfoZtciOK# proseevUun — Seaeonahle aid probable 
caate — L Jf aa inspector of the O O Co cn 
visiting the companj s works at N was lufccmeil 
that the Bapcrinteudtut jy Jf had misappropriated 
the company s mo ej and obtained money wrongfully 


LIBEL— e niiiitiecf 

tfom tlvtic workiuca. aul ollicrwiso mismanaged the 
factory On further enquiry and insjiottiou of JP U's 
bools hia lusi icions being conntincd ho eommuui* 
fate I them by letter to the resident director Tho 
company liaviug declined to prosecute Lil pre*- 
aented acliarge of breach of trust against TP If on 
wLicli he naeatrested an 1 aftera magisterial enquiry 
tkecliar(,e waa dism ssed It appeared from the 
evxlenco that the defendant had reaeouahio and pro 
bable causa for sui posing that the plainlill w as guilty 
of tho niscoiduct ho was cliargcd with aud there 


it li e rmployera having declined to uo cuquiry la to 
be made into the motives that prompted him to do so. 
Mills ■ AIitchell Bourke, O C , 18 

4 ■ ■■ S/ti/eotenlt tuide 

bv de/endanit la protect ibeir OKit mlerest — Plaiu^ 
tiffs and defendants were the members of two Arms 
each crcditora of au absconded debtor one S Tho 


for sums gristly m excess of their just ciaims asatQst 
him The Judge found that there was no malice m 
fact but that the stateiueuts were untrue and calcu 


Mid reasonable purpose of protecting their owu 
iDtciest HiKBX t liAunBT L L. R , S Alh, 13 


1873) bound to keep minutes of then procccdu gs 
and resolutions and to forward copies of such minutes 


of this resolution made by clerks m the employ of 
the Tn stecs were recorded in two books kept ui the 
oflico of the Trustees aud other copies also made by 
such clerks were forva ded to the Secretary to the 
Local Govenimei tand to the plaintiff himself Held 
first, that the words of the nsolution amounted in Uvr 
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LETt'KItS PATENT. HIGH COUHT, 

^T.-W. P,— Cur.lll)Ut:{. 

onUr n.kul fur Uy uas 

li_!.utic.\lly im oriUr iiutler », :il;l of tin; CmU> of 
Ci\it I’rwvilon-, iiu_iiiiju.il iimlLV cl. lU oftl.c Lain'* 

P. ititit ui.uiil 11 ' till'. c. Ctut..\« Kuau 

[I. L, R.. lU AH., 4-13 

10 . - Onti'r lYjusin^/ ££l<ttsh-u 

oj l„,.e J\„- tU\> ,.J 

unJrf (Voji.iiiiVj Act ( t'l vj j, 16‘J - Jjif 

irciioii </ t'l itrl Juilji„rn(. — No iipjKAt will lie 
uiulir 1 . iU of the Littcis I’.ituit of the lliitli Comt 
of Jtiilic.itiiic for till* 1\ from lui ordirof.i 

iiiu.;lc JuiUc of the t.’ourt rtfuiiiij; tin .iiijiliiMtloii 
uiuUr H. liV.i of ,\rl VI of !{)?» (Iiuluii Comi‘.iiiit'» 
Act) for iJteii-'lou pf time for firviii.; iiotlco of au 
■ijijHiil uoihr tli.it .Vit ; »ucli t rilir not Liiu^ 11 jutlj;- 
uiciit Within the iiu.i.niii.' of eh lu of tlm Littiri 
I’litilil. //.tiiiKi Jlilji 1. .ifr.'u/i ifi'iiiiii, I. I.. tl„ Jt 
.1//., o/o; J/iiiiiiiii 111(1 AVkio V. i/iiuii* 

ttlhih /v'kJjJ, /. /.. /.*„ 11 .1//., ‘J'-iti ; Kislttn 

Vcff’nut /’oiii/.jy V. Tili.i'ktlhiirl /-of. t. L. It., iS 
Cit'c., it^ti , Lu'fj’ .III K-'utii \ . .U^/i'.r Itczii, I, L. 
It,, 17 Cute,, ■t'l,'}; Jlurriih Cuuihlrr t'/ioiCt/ry v. 
AToft t'luiiten Jleiui, /. [.. J{„ V f'l.V., A. It., 
M I, .1., -i; .I/i(/i.)4i(* J’roi.til v. Ailhiknrt 

liUiiiritr, /. A. it., II Co/c . ■1711; I.iiHii v. Ksditilc, 
2 j, It. t'liilij, Ap. Ciii. 10; Kd’t llripps, L. 
U., 21 q. It, I)..dl2; no AmcAit, 'L. Il.,2 I‘. ii.y. 
.9.1 ISO; iiiut ICjt-pitrio Stfccuon, L, It. flSO'IJ, 

Q. II. IJ., I'ol. I., 2'Jl, rcfurcil to. WAtr/ r. 

UowAuri . . . I. li. E., 17 All, 438 

11. - -- Order ^runlin;) probate — 
Urobatc and Adi,danlrti(i(,ii Act (V of lSSl),se.3l’ 
S7 — " Uci-reo" —Cicil I';‘ocediire Code (tSS'dJ, 
•ts. 2 tnid a'Jl — Appeal — I'iiiditiy of fitef, J^oicrr of 
Appellate Court at A/.—Aii iijijieul will lio uiulor 
cl. 10 of the hitter.i I’litiut of tho llijiU Comt of 
Juilic.ituro/or the N.-W. P, fioiti the jmljrmciit of a 
tiueJe .Jmljc of the Ciurt in ujijifiil from an order 
of a Di.'.trict .Judge granting iirohato of ii will 
iindvr Clu of Act V of ISSl; and tho Bench 
hearing such mi ajijie.il under cl. 10 of the Ijctter-i 
I’atent is w t dili.irred fioin reconsidering tho find- 
ings of fuel arrival at in tho judgment under 
appeal. Ustu.vo Cn.tXD c. UiMili.tu.vy Ckaku 

[I. L. B., 17 AU., 476 

12. - Arguments in appeal — 

Hoints on u'hich appellant map he heard — Hraetice. 
— In ajipe.ils under the Letter.s Patent, s. 10, an 
appellant is not entitled to bo heard on jioinfs 
which ho has not raised before tho .rtidgo against 
whoso doerco ho is appealing, BuiJ Bhukuajc v. 
DuiiGA D.vt . . I. L. K., 20 All., 288 j 

13. Plaint disclosing no cause j 

if action — Discoverg at the stage of an appeal 
under the JLetters Patent of defect in the plaint — 
Dismissal of suit. — Whore in au appeal under s. 10 
of the Letters P.itent it was bixmght to tho notice of 
the Court that the plaint in tho suit disclosed no 
c.ause of action against tho defendant named therein, 
the Court eutettaiued tho plea and dismissed the suit. 
SEOiiETAnr OP State eok Ikdu v. Sekhdeo 

[1. L. E„ 21 AIL, 341 


LETl'EBS PATENT, HIGH COURT,. 
N.-lrV. P, — aontinued, 

cl. 12' Lunatic — PI alive of India — Aci 
AAA/_ of IhoS, s* 23 — Original Jurisdiction of 
High Court in respect of the jicrsoin and estates of 
lunatics ic’io arc nuiiees of Jndia.-~'\'\\i! High Court 
hiis_ not,_ under cl. HJ of its Ch.avier, any original 
jurisdiction in resjicct of tho jiersoiis and estates of - 
lunatics who arc n.vtives of India. Ix the siaiteb 
OP Tui: 1‘ETiTio.v 01' Jau.vdiia Ku.vn 

[1. L, E., 4 All, 159' 
ola. 18 and 10. 

Hee IlEVlEW— CllIJlIX.M C.\3E3. 

[I. L. E., 7 All, 672 

cl 27. 

A'ctl RuFEUE.VCL' I'KOIC Suddek ConBT, 
Aoka , . . QB.lu E., 283 

[13 Moore’s LA., 585- 

L 21 ij- 23 Viet., c. 101, s. 13— 

Dijierence of opinion between .Judges of Division 
liench. — S, 13 of Act 24 k 25 Viet., c. lOi, and' 
s, 27 of tho Letters Patent of the High Court, 
ajtjdied to the Comt in its rueisional as well as iu 
its ajipellato jurisdiction. ICeld by MonoAX, C.J., 
amlTcit.snt, J. (Hobs and .Si'.exi,iE, dissenting), 
that when a case is heard by a Division Bench, and 
a diffirence of opinion arises, the opinion of the senior 
Juehgo must jirevail, and the order must issue iu 
nccoulaiiee witli his judgnimt, a reference to a third 
Judge being be'yond the competency of such Diiisiou. 
Beucli,and an order iu accordance with tho views of 
such third Judge audthe junior .Tudgo was not valid- 
Qi'EKn- r. Xvx SixQU . . 2N. W., 117 

[S. C. Agra, P. B„ EA 1874, 186 

2. Practice — Difference of 

opinion on Division Penck regarding preliminarg 
objection as to limitalion — Civil Procedure Code, 
s. 373. — S. 27 of the Letters Patent for the Higli 
Court of the N.-W, P. has been superseded iu 
those cases only lo which s. 575 of the Civil Procedure 
Code properly and without straining language applies. 
There are many cases to which s. 575, even with the 
aid of s. G-17, does not apply ; and to these s. 27 of tho 
Letters Patent is still apjdicablc. One of tho cases 
to which B. 575 of the Code does not apply is where a 
preliminary objection being taken to the hearing of 
a first ajjpeal before the High Court oil the ground 
that tho appeal is tiiiie-bavrod, the Judges of the 
Diiision Bench differ in opinion as to whether the 
appellant has shown sufficient cause, within the 
incaiiing of a. 5 of tho Limitation Act (XV of 1877), 
for not presenting tho appeal within the prescribed 
period. The decision of such a preliminary objection 
is not a “ hearing,” of the appeal, but precedes the 
hearing, or determines that there is iio appeal which 
tho Court can hear or decide. IVhere such s 
preliminary objection is allowed, it cannot be said 
that the Court which, by reason of the Limitation Act, 
has no jurisdiction to bear tho ajipcal, should neverthe- 
less "affirm" the decree of the Court below. In the 
case of such a preliminary objection and such a 
difference of opinion (the Bench being equally di- 
vided), the opinion of the senior Judge should, unden 
3. 27 of the Letters Patent, pi-evail. Appaji 
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BEL — eoncluSii^ 

U,. ptotA ->< '■“J .‘JS. 


[lOE L xL, j1 

JBEETY TO APPLY 

Sie Dicnis— UTEnAIfof os A«k'<d* ] 
'' US>T OP DSCTIEB 


LICENBE— 


P li. a , 16 Cftle , 2U 


- Breach of conditions of— 


itt CovTBAct Act, s 23 — IweoaI' Co'f 




L a*. 13 Bom . 423 


. Date of taking out** 


Stt Ciicom ^[c^^crPAt Covscun*. 
nos Act s 335 . ^ ^ 

[I L. a, 34 Calc , 360 

Palae etatement la appUcattoa 

Set SgyaiL iSvi-JcifiL \ct 18 SI, b 133 
[I li a, 23 Calo , 131 


See MiDBis DisiKlcr^McssciPtuiws 
act, 1384 . a ISO 

ti L. a, 10 Mad., 230 

Necessity for — 

See Vouch Act (llVilf 0Pl8<K)) a ll 
[L li. a, 16 Bom , 630 

OhUgatlon to Brant- 

See DsBaAii McnciPii act 1184 « 333 

[I t, a., 17 calf , 320 


See Hioa Cocbt JMilnicno’r qj— 
CAi-criTA— Crm 

[1 La, 17 Calf, 520 
I.1 a, 21 Aa, 348 

— Power to grant or relUse— 

See Dkhoal Mdkicipaa Act 1884 a 337 
[Laa,20 Calc, 864 

to accommodate pilgrims 

See h \V V lyo Onon LoDOisa IIoxe** 
Act 1. Ii a. 20 AU, 534 

to keep animals 

Mwicnfii Ccvactmxxiox 
Act, g 307 XL a, 26 Calo , 025 


- to ptiictlao as a ploador, With- 
drawal of— 

'"-'p'b LB., 180 

to quarry 

Se* CovtSACT— CorsrarcTJOv or Co> 

^»1CT* L a a, 13 Bom., 030 

— to soil liquor 

See DSNOJO. Excibi tCT VM oP 18 jC 

[8 W, B , Cp , 4 
H 10 W n , Cr , CO 

low B,Cr,34 
. 26 W n , Cr , 42 

See !• sciss Act „ --o 

(X L. It , 1 AIL, 030, 036, OSa 
Se«MA>DAM7s HB L a, 260- 

— to BoU opium 

Set Oiivu Act 13 C L R , 338 

F J I* a, 13 Mud,, 101 
L L. a. 20 Cola, 671 

- * to use load of naollior 
See JiioflT OP 

[L L. B , 16 Cola, 040 


ccrtaia psxmrnt iii »ipcct of racli clrpliant wbich 
nTM raptured, lii 16 St ivilliout tliC ioouUdi^c of 
tUo ouncr of t/io fca-ut the ctlitp larty I)} o 
•iiDtUr iDstniRirDt pu\o jcrrausoii to tlic ilrfiD 
dant to tnp ten rltplianti Tlio inelruni nt of 
1883 n»» rjprfj/rJ fo l>« m torcc tor nx ynre, 
thAtof 1884 for fourjrtri Tlio latter injtrnmcct 
WBi not ntiticd Ly (lio omcr of tlic /on si wlf’ 
ll 18 S 6 graated tlio ezrIu»i\o rigl t of trapp nc 
(kpiiftoU to tEo pUintiir 11 0 tlaintiil nov sort 
thcdcfitadaot for pc« ree on of tuo clcpliont'' tliirh 
ludbccn rupturid by him. JlelJ ttiat U nelm 
ment o( 18 S 3 no* a liccnso n irdy and that unce 
the (inner of tbo f rist had i Citr roni(nt( 1 to oi 
ntdled tic tnstrumrot of ISSi the jln *0 ’ra* 
entitled to » decree ItAUAEBiansAr Check 
[L a R , 16 Mad.. 2 S 0 

2 — ■ -■ Bight of growing r;ce plaats 

in another’s land to bo afterwards trans- 
planted fo his own— /biemenfe ^ 

1SS2), e* * a»l 52 t li«nse» as dtfinca o) 
•. Cd oE the Indian Easement* Act (V of i88-) i 
not, at m the case of an tascnieut 
nith the ownership of any land bat 
a pfjwmal nght or oWj^ratoa. “• 

not generally transferable, and by the 

not bound to condnao tba 1 cruse A ctaftl shed 
former owner, while easement* (jjiined »“d 
{(dknr the ppopcity Ihe P^'® eertaiu J*od 
pror^ a presej^tWe ngh* 



( 4707 ) 


DIGEST OP CASES. 


( 4708 ) 


XIBBL — coniinued. 

to a libel ; scconil, tliat tlio act o£ the Trustees, in 
transmitting a copy to the Secretary to the Local 
Government, was a publication of the libel; thM, 
that such publication was privileged. Qucsre — 
Whether the giving of the resolution to he copied by 
clerks of the defendants was a publication ; but if it 
were , — Jleld that such a publication was also privi- 
leged. Semble — That had the defendants succeeded 
on the plea of privilege only, each party should have 
borne their own costs, but held that, as the plaint con- 
tained allegations of express malice and want of botid 
Jides on the part of the Trustees in passing and pub- 
lishing the libellous resolution complained of, which 
allegations obliged the lli-iistecs to plead justifleation, 
on which plea also they were successful, the plaintiff 
must pay the costs of the suit. Siiepheed v. Tbus- 

TEES OB THE POBT OB BOHBAY 

[I. L. E., 1 Bom., 477 

6. ;; Letter given hg 

manager of firm to clerk to cogg — Reflections on 
professional man. — Defamatory matter is privileged 
only when written bond fide and shown to a third 
party to give information which the third party 
ought to have. A letter was wi itten by order of the 
manager of a Ann reflecting upon the character of a 
professional man, and signed by the manager and 
handed over in the ordinary way to a clerk in the 
office to copy in the office copy letter book, which was 1 
open to all the members of the firm. Held that such 
instructions to copy amounted to publication. Heok- 
BOED V. Gaesiw . Cor., 134 : 2 Hyde, 274 

7. A. brought an 

action against JB for damages for defamation of 
character. The alleged libel was contained in a 
letter written and sent as an ordinary private letter 
by post by 5 to A. No publication was alleged or 
proved, and the only damage alleged was injury to 
A’s feelings. Held that the suit was rightly dis- 
missed. K amat, Chaitdea Bose v. Nabin Chandba 
Ghose . 1 B. L. R., S. H., 12 : 10 W. E., 184 

Mahohed Issue Khan v. Mahomed Jahie alias 
Moxee Mean , . • .OH. W., 38 

8. Libel in judicial proceedings 

— Privilege of parties and witnesses in suit — Right 
of suit — Liabilitg to damages bg civil action for 
such defamation. — No action for slander lies for any 
statement in the pleadings or during the conduct 
of a suit against a party or Avitness in it. The 
plaintiff claimed to recover damages from the defen- 
dants for publishing defamatory matter in an appli- 
cation they had filed in a suit brought against them 
by one M, in which the plaintiff was described by 
the defendants as a person " whose occupation it was 
to obtain his living by getting up such fraudulent 
actions,” and that he Avas induced to make a false 
claim by the plaintiff. The application appeared to 
have been made with the object of having other 
persons made parties to that suit. Held that the 
defendants Avere privileged against a civil action for 
damages for what they may have said of the plaintiff 
in the application they had presented in thaj; suit. 
Seaman v. Pietherclift, L. X., 1 C, P. D., io, and 
Gunnesh Butt Singh v. Mugneeram Choivdlirg, 


LIBEL — continued, / 

11 S. L. S„ 821, followed. Nathji Mhieshvab 
». Ladbhai Batidat. Labshai Bavidat V. 
Nathji Mtoeshvae . I. L. E., 14 Bom., 97 

8, Defamatory statement in 

judicial ■p^OQQQ6xn^— Privilege— Liabilitg for 
damages zn a civil action, — A defamatory statement 
made in the pleadings in an action is not absolutely 
privileged. Hathji Muleshvar v. Lalbhai Ravidat, 
/. L. R., 14 Rom., 97, dissented from. Augada 
Bam Shaha v, Nemai Chand Shaha 

[I. L. E., 23 Calc., 867 

10. — Defamatory statement 

made by one newspaper copied into another 
and commented upon as nntva.&— Retention 
of libel — Malice. — A certain newspaper called the 
Rajga Rhakta published a false and defamatory 
statement of the plaintiff. More than a month after- 
AVards the defendants published an article in their 
neAvspaper, the Jam-e-Jainshed, calling attention to 
the statement made in the Rajga Rhakta and re- 
peating it. The article, however, declared that the 
said statement was ‘‘evidently false.” It pointed 
out that the defendants Avere the first to raise au_ 
outcry against it ; that they hadexpected the plaintiff 
to take notice of it, but that, as he had not done 
so, they published that intimation to the public. The 
plaintiff sued the defendants for libel. He alleged 
that he had not taken any notice of the original 
statement in the Rajga Rhakta, as that paper Avas 
an obscure print not generally read in the Parsi com- 
munity to Avhich both he and the defendants belonged. 
He complained that, the defendants had maliciously 
repeated and called attention to libel in their paper 
for the purpose of giving it a Avide circulation, and 
that their assertion of its lAntruth Avas made merely 
in order to protect themselves. The defendants 
pleaded that the article in their paper was not defa- 
matory and denied malice. Held that, reading the 
article as a Avhole and in its natural sense, and taking it 
in connection Avith previous articles appearing in the 
defendants’ paper Avith reference to the plaintiff, it 
Avas in itself defamatory of the plaintiff. Kai- 
KHUSED NAOEOJI KABEAJI I'. Jehangie Bvbamji 
Mhezban . . . I. L. E., 14 Bom., 532“ 

. 11. Proof of injury to plaintiff— 

Loss of caste— Malice . — Suit for libel in describing 
the plaintiff, Avho Avas a Jouupore bunniah, as a Telee 
Avhereby the plaintiff lost his caste, etc. The alleged 
libel was contained in an answer to a suit. Hfld 
that the action Avas not maintainable, as it did not 
appear that the plaintiff had lost his caste or other- 
Avise been damnified, or that the defendant had know- 
ingly Aivisdescrlbed the plaintiff. Pottiok Chund 
Sahoo i'. Maeund Jha Marsh., 224: IHay, 539 

12, — Eejectiou of plaint— Iroa- 

ical publication . — On the presentation of a 
plaint for libel, the Court must see Avhether the 
alleged libellous matter set out iu the plaint is really 
libellous : if it is not, there is no ground of action, 
and the plaint ought nottobe.adniitted. If theArorM 
Avhich are set out in the plaint; are not a libel, the 
plaintiff cannot, by alleging that they Avero printed 
and published by the defendant with the intent to 
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XiXC!E!T7S!Ej — oonoluded< 

•belonging to tbc defendant’s mortgagor for a certain 
part of the year for raising rice plants to be .after- 
■wards transplanted to his own land. Held that the 
jight was clearly enjoyed by the plaintiff as ow’ner of 
some land to which the young rice plants were trans- 
planted, and that such a right, so attached to plain- 
tiff’s land, was not a license, but an crisemeut of the 
-nattire of profits a prendre. SruDEiBAi v, Jata- 
■WANT . . . I. Ii. B., 23 Bom,, 397 

ilCEiyrSEE. 

See Patent . I, L, E.,, 15 Calc., 244 

IiIEE. 

. See lUiiiMENT . r. Ii, B., 6 All,, 139 

See C-SHAEEES — Genehae Eights in 
Joint Pbotebtt . 14 B. L. B., 155 
[I, L. B., 9 Calc., 377 
I. L. B., 14 Calc., 809 
I. L. E„ 11 Bom., 313 
I. L. B., 16 Calc., 328 
I. L. E., 22 Calc., 800 
I. E, E., 14 All., 273 

See Cases hndee Deposit of Titbe- 

HEEOS. 

See Cases hndeb JIoetqage — JIonex- 

DEOEEES ON MOBTGAGES. 

See Cases hndee Vendoe and Pde- 
CHASEE — Lien. 

'by c'ustom for price of seed. 

See Indigo Pactobt. 

[I. L. B., 3 Calc., 231 

__ Enforcing or removing— 

See Cases hndee Dbcbaeatoex Deceee,' 
Shit ■eon—'EsToiicmG oe Behoving 
Lien oe Attachment. 

for disbursements. 

See Bottomex Bond . 6 B. L. B., 323 

for master’s wages. 

See Bottosiex Bond . 5 B. Ii. E., 258 
for tmpaid purchase-money. 

See Cases hndee Vendoe and Phechasee - 
— Vendoe, Eights and Liabilities of. 

of Attorney for costs. 

See Attoenef and Client. 

[10 B, L, B., 444 
15 B. L. B., Ap,, 15 
I. L. B., 6 Calc., 1 
I.L.B.,4Eom„353 
I. Ii. B., 16 Calc., 374 

See Cases hndee Costs — Special Cases j 
— Attoenbx and Client. 


LIEW — continued. 

■ of banker. 

See Bankees . I. L. B., 19 Had., 234 

Creation of lien — Agreement for 
specific appropriation — Possession. — To constitute 
a Hen on any property, there must be a clear agree- 
ment for the specific appropriation of the property ; 
and, further, the property must be in the possession 
of the party who claims the lien. In ee the claim 
OF Dadia Bibee. Debnaeain Bose v. Leisk 

[2 Hyde, 267 

2. Contract letween 

Hindus — Deposit of title-deeds.— A lien created by 
verbal contract and deposit of title-deeds of Immove- 
able property in the Island of Bombay by a Hindu- in 
favour of a Hindu upheld. Jivandas Keshatji v. 
Feamji Nanabhai , . 7 Bom., O, C., 45 

3. ^ Deposit of shares 

for special purpose.— Where certain shares were 
deposited with a bank as security for the depositor 
overdrawing his account for a time, which, in fact, he 
never did, and other documents were deposited as 
security for drafts draWn on Eccles, Cartwright & 
Co., against cotton, to which these latter documents 
referred, and Eccles, Cartwright & Co. failed, — Held 
that the bank had no lien on the shares in respect of 
the cotton transactions. Gentle v. Bank of Hin- 
DOSTAN, China, and Jafan 

[1 Ind. Jur., H. S., 245 

4 . ^ Existence of lien— Deposit of 

shares with power of sale — Unjustifiahle revoca- 
tion of power — Dffect of, on right of lien . — The 
defendant, being largely indebted to the 'plaintiff 
company, had, from time to time prior to the 22nd • 
November 1865, deposited with them certain shares and 
share certificates*, in various joint-stock companies as 
security for the repayment (as alleged by the plain- 
tiffs) of all moneys due or which might hereafter , 
become due from time to time to them for principal 
and interest, and had executed several powers of sale 
and transfers and letters of pledge in favour of the 
plaintiffs. On the 22nd November 1865, the defen- 
dant executed a power of attorney authorizing the 
plaintiffs to sell or dispose of the said shares and 
gave them a promissory note for 111,90,000 with 
interest at 11 per cent, per annum. Between the 
22nd November and 2nd January 1866, the plaintiffs 
caused their right of lien over the said shares tp_ bo 
i-egistered by the various joint-stock companies con- 
ceraed. On the 1st February 1866, the defendant, 
being found on adjustment of accounts to be indebted - 
to the plaintiffs for fil,82,173,'and being pressed for 
payment, gave them a second promissory note for that 
amount ■with interest at 12 per cent per annum. On 
taking the second note, the plaintiffs gave up the first 
one and put a receipt on the back of it. In April 
1870, the defendant wrote to the plaintiffs revoking 
the power-of -attorney 'given by him to the plaintiffs, 
publicly notified such revocation, and refused to pay 
the debt on the ground that it was barred by limita- 
tion. In a suit by the plaintiffs for the amount 
of the debt, and for a declaration of their right 

! of lien and power of sale over the shares pledged with 
I them by the defendant, and for an order for a sale of 
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jjTEElr—cencludtd 

ininit Ih. pl«ml » .nd ^ "B > ^ 

di i»i a •|r*« ”»'> •“ «r“' J ” *° ^ 

„d nd cl. »4 to il to be ' 

plaintiC WHS a d slioncat pfTBO i an 11 ad been acln 
Kby .nalet i d trandntat nol.yta mlalh™ 

dxbeutt to apply 

Ste DBCBEB— AtTEnATIO’« OR Kvt'<t> 


- Breach of conditions of— 


J^CENSE-^onfinutd 

— to practlsi 
111 of— 

Ste RreoBDERff Act 


«•« Co’«TBiCT Act s 23— ItiTOAt Cot 

TBACia— OETEBAtlT I 

ri li. R , 10 AIL, 677 1 
1 L Ra, 12 Bom., 422 


. Date of taking out— 


See Caicctta lIcvrcrrAL Consoiidi 
HOT Act s 33o 

[I L. R, 24 Calc , 360 

raise statement In application 

Bee Revoai McmcirAL Act ISSi s 133 
(I L XL. 22 Cate. 131 


See Madras DiSTRiCT^Mcrtcn'itrms 
Act 18«4 8 180 

CL L R , 16 Mad , 230 
- Necessity for— 


Police Act (\LV1II or IS^XI) s ll 
[L L R., 16 Bom , 630 
— Ohligation to grant— 

See Bsboal McsicirAL Act IS 84 6 339 
[I II B 17 Calc , 320 

See nion Court JubiSdictiot or — 
Calcutta— C mi 

[I Jj R., 17 Calc, 329 
LL R 21 AIL, 348 

Power to grant or reftise — 

-See Behoal Mokicipai. Act 1884, s S57 
[L L Ra, 20 Calc , 664 

to accommodate pilgrims 

See h W P AKD OuDn LouaiRa Boues 
Act L L R. 20 AIL 634 

to keep animals 

See Calcutta Mubicipii Cohboudatios 
Act I 307 L L E., 25 Calc., 625 


to praetlso as a picador, "With- 
drawal of— 


[0 B L R , 180 


_ to quarry 


See Cottbact— CovsTHiCTiO'f or Cot 
TRACTS L Ia E, 13 Bom , 630 


- to soil liquor 


See Betoal Fxcise Act \\I or 185C 

rsW R,Cr,4 
10 W R , Cr 60 
low R,Cr,34 
25 W R Cr , 42 

^e Ftcise Act 

[L La R , 1 AIL, 630 635,633 
See MAXDAitrs 11 B L E, 26Q 

to sell opium 

See Opjdii Act 13 C L R , 338 

fl L R , 13 Mad,. 101 
L E E, 26 Calft, 671 

— ‘to use land of anothor 
See User Biont or 

ILER.ie Calc, 640 

1 Document giving permission 

to capture elephants— A ttmente Art (I ff 
ISS2> M S2 5(5 Tmt nent —TYio ovjcr of a 
forest in 1883 rsccotcl ftnlnstnmnt wlcrcbyhe 
psTo to tbe otl cr part> tl crtL perm ss on to trap 
ifly cIcpLsTits in tUc formt sni itipiUtcl for s 
rerun laijmrnt it rripcet of tael eIrpUant Rlieli 
was eaptireil In 16&1 n tlo t tie LnonUdneot 
tl e owner of tl o forest tlo ll er party iy a 
s m lar instn meot pare I ern iss on to tl o drfen 
dsnt to trap ten eleplanti 71 c instruinent of 
18S3 was exprrisccl to be in force for s x years 
tiatof 884 for fo r years fl latter nstrument 
was not rat fied by tl e omier of the forest win 
m 1885 pmntcd the cxclas to rigl t of trapp np 
elephants to tic pla stiff Tlo pla nt ff nOT sac I 
tbedcf ndast for possess on of tao elcpliants nllcl 
had been captur <1 by h m Jleld that tl e ii slm 
ment of 1883 was a 1 cci so n erdj and tint s ncc 
the owner of the forest h.kd nci r eoniente I to or 
rat Bed the instrument of 1884 tl o ph ntiff was 
entitled to a decree RAVAznisinrAr UKxiCnrcK 
[LE R , 18 Mod., 280 
— ~ — ; — Right of growing rice plants 
In another b land to be afterwards trans 
OVm—Eatemtnit iet (T of 
ISS3) *t 4 and 62 A ] eense” as d ffoed hr 
8 64 of the Indian Easements Act (\ of IBS'*) ii 
av “ tasement eenneeted 

with the ownmhip of any had but mates taly 
a personal nght or o li^atwa. Limse rvhu t« 
nrt ^neraBy transferable, and th* transferee i. 
not bound to eontan-e the beena^ pia.-lM by ib# 
eaitTSftlf o=« nUMnhed 
^^^a 11** IL- piu.liir eUamed and 

prored a pTsciptixe n^ht c* esniy , eeUa Ia.,d 



( <J7IG ) 


DIGEST OF CASES, 


( 4710 ) 


DlJb’TJ- •~~(-onliniird4 

not to llir jmri'IiiiRiTit, l!i 0 U 5 ;li tlie Ihnk' pur- 
jxirtctl to )^•l^ <■ iiroiij^’lit t5i(' wliolc nnttni in 

till' jiroi'i'iiirR to p.-vlo, linn liroiiirlil Uiis Milt for 
till’ room-try of jiotitnimi of tln> pix-niiiinti Minrc of 
tlio jirojitrlits j.tiroliiiMtl nl tho mlo )iy Ih,. 
ttumuhi’', (ititl 'vliioli « I ro now in llnir Itonttottii'ii. 
//(■/(f tint, tin* of iV not liininfr (loi n Rold, lhi> 
lien inij-ooil nitri it liy tho Tnnrti;iii;f .ih i d itm.iinrd 
int.-ict niitl lOiitiiiint! in tho hnniKof the Jt.mk. J/efi/ 
nhti tlmt, uiithr tho ooMn.out in tho nior'jrnftfilood 
nhovi ri ftrrnl to, tho Itmih ncro (iitillnl to ronmin 
in {vo.jf>sion lit n!nrlpi',;i(j( until the 
the <h ht, nhioli nii,:ht hvitininttly ho 
thi' ■tix-niin-ni ■tlmri of tin- 


jiroitortion of 
inijKifOtl ti]ion 
jiroj)! rtif« in Ihfir haniN, 
wn initl. l,riniMiiTT St:;o)i lUnxi'm r. Lmoi 
JI onKtAor lltNx ot 

[I. I,, B., 14 Cnlc., 401 

^ 11. ,7 ox n{ Sloe jt- 

f't.' .-yod', — " Sr Ti-l ’rifx niirl tvf'tfvrers” — Ad- 
tn-d xhshur'fvxrttft In, Oti'l on >jc! olj of. Hr 
rr I'.SHiiii/ I.trn on o iri/'OR v’r projn rt/j — Conlnirl 
Arf (IX <J fx,t7l, L‘17, — J’ri'nripnl and 

npfitl. /.' /, ,{• i’o utre the forntfirio-i niid 
Ironturv r" of tho ll S 31 ('oxnpoun, n Inch went into 
liiiniihitiDn, X /, 4' t’<', rhiinml to ho crodifo)T> of 
tin- ooininny for ItLilhtOO in n.'-poof of nihniirn 
ni'iilo to, and o\i>(iiv>'! inonrrod mid dislinrRimontR 
inndo on In half of, the company from lime to time 
find in the oondnot of it*. hu<inoi''i. HuiH’Oi! mie Infch 
of tiiia nmonnt nm< in rosp'-ct of .“iiimii lent .to the 
roinp'inv ami iriinninttod hy the chiiimmifs. 'i'he 
ninnindor rnnshted < f money oxpondod in the norh- 
iny of the eompany’a h«sino<a. L i$- Co, claimed 
to'iic in jWKApimi yiiunilly of all the property of i 
the company, iind to lie entitled to a lien on such ' 
property in respect of the ahove claim of 111,12,000. , 
Other creditors dispntid tlie iK)sso=sion and the right 
to the lien elahmd. Held tlmt, oven nssmning ' 
I,’ L .5' Co. to he in posscfsion of the property of the 
co npany ns nllrgid, they had not the lien that they 
claimed.' A lien is cither general or pmlicnlar. Tho j 
claimants liatl not n general lien, heeause they were I 
neither “hankers, factors, wharfmenrs, attorneys, 
or jKiIicy-hrokers.” to wliom a general lien is limited '■ 
hy .s. in of the Contraet Act. Ifor, had they t 
any jiartioular lien . nor niuler s. 217 of the Contmet , 
Act. heeause tlmt seetion was inapplicable, having to | 
do only "ith n lion on a sum of monoi of the prinei- j 
pal in the ImiuLs of the agent : nor under s. 221 of tho | 
Contnict Act, beeansc the sums advanced and c.x- . 
pended wn-c not. ns vcipiivcd hy that section, “dis- 
hursements and sm ices in respect of” tho property j 
on which the lion was claimed, hnt were loans made , 
on hchalf of the company generally and for the pur- , 
])oscs of the whole conccni. In he RoarBAV Saw , 
itliiES CoarrANT. Ewaht Lathaii & Co.’s Ceaim 
[I. L, B., 13 Bom,, 314 


; LIEIsr —rotiliniie/f. 

' ‘‘I’l'cal was preferred to the 

I nvy Comieil, which reversed the decree of the High 
Court ami nflinned the original deciBion, and provided 
for the paj ment of costs. J/eld that tlie lien cstah- 
iwhra hy tho I*nt\v Coiiiicil decree not lost to 
the decree-holders hy Ihtir previous conduct in receiv- 
ing a {lortiofi of tlie decretal money hv the sale of part 
of tho mortgaged premises, nhich ‘money w.as sub- 
sfijiiently retnnied by them to the jndamuit-dcbtor, 
on tlie decision of tlie Principal Stidder Amcen haring 
heen reversed hy tho High Court. Lm.za Poodfe 
PE ii.sirAi) r, Hru Piuisn.u) Doss , 23 W. B., 194 

10. Iiien on indigo factory—Avl 

Jfd, 111 — Sale in execudon of tie- 


16. — - 

in execution 


— Heceipt of tnoney 

of decree — Ilepaymeni to jxidgxnetti- 

dehforgn reversal of delree bp Eiph Court — Subse- 
guexit rccersal bp Prirp Council. — A decision of the 
Principal Sudder Ameen, which declared the decree- 
holders entitled to satisfy their decree by the sale of 
certain hypothecated properties, having heen seversed 


X ff lSr,9, ss. 

rrre.—A 10-aunas shareholder [C] in n factory^ who 
was alsii timnager of the whole, cxceutcd a kahuliat 
slipnlating that as long ns he was the mnkiitear the' 
les-or (jdaintiir) was at liberty-, in the event of 
the rent not being paid punctually, to take khas pos- 
session, or to kase the i>roiicrty to other parties ; and 
-that in case of another mukhtcar being .appointed, 
or the property being sold, the factory as well ns the. 
miikhtenr or piu-rhaser uouldhe respansiblo for any 
arrears nccrniiig before or after, C then mortgaged 
the faelory to L, •nho subsequently obtained a decree 
riititJiiig him to mthfy his mortgage by the sale of 
' the factory. Plaintiff sued C and L to obtain a de- 
claratory decivc to the effect that tho factory could 
he fold in s.stisfacfion of Ids decree for rent under 
Act -V of 1859, free of incttmhranccs created by the 
bonds. JM(l that, ns no money was advanced for tho 
lo.ase, and no debt was duo from the lessee to lessor, 
pl.atiififf had no lieu on tho factory in s.atisfnctiou 
f of a debt. Held that jdnintiff could have proceeded 
' under s. 110, Act X, and then under s. Ill, if Z oh- 
I jcctcd to the sale of the factory j but liaving no prior 
lien upon the factory, he had no cause of notion as 
against L. CntrMWS Labt. CEOwnnnT r. Eeghoo 
CTAD n.v SiNon . . ; . 11 W. B., 194 

17 , — __ Lien on attached property, 

i — ^Thc fact of rt obtaining a declaration of his lien 
upon certain property for an amount of debt is no bar 
to B’s atfaching and selling that property, but tlie 
purchaser uUl be bound by that lien. JJosoBtni 
Eai, r. IVisn . . . . 15 W’. B., 246 

18., Bight of lien — Pleadinp-Set- 

ling tip adrerse title . — In order tb.it a defendant 
may set up his right of lien ns a defence, he mnst be 
prepared to show tiiat when the suit was brought he 
was ready to give up the property over which he 
claimed tho Hon, on being paid the amoniit duo to him, 
and therefore ho cannot plead his right of lien when 
he denies and contests tho plaintiff’s title to Die pro- 
perty. .Ttogeknaoth Doss v, BEiraAtTra Hoss 
^ {XI,.B.,4Cale.,823:8C.L.B.,876 

19 . Lien for advances made to 

, ■ ‘ r, jp-ggf 

' . " . . 'edge 

— Acquiescence. — M, the uiauagti u,. 
cern, under s. 243. Act VIII of 1859, by a deed dated 
tho 1st February 18/3, in which the owners ot tue 
concern .joined, which was duly registered, and ^hicU 
was made with the Court’s sanction, mortgaged the- 
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«ecuritic» notwilbstaniliD? tbe ^>1 i***- 

power-of attorney, the act of the defendant u trj>^ 
to prevent luch exercise of power by tctoVi^ the 
nowecKif attorney, being nniuitifiable, and that 
therefore the plaintilfi were entitled to hare the 
power declared valid and iub»i«ting and generwly to 
have the relief they ashcl for r Dttm 

i-DLOKDOtlilKi • 17W.K..201 

5 Ziea of Itlltr of 

loa'u on good, placed .« 

of boats for hire has not a lion for his hire npM 


0 retire con'raef— 

TTAarJlngo*** ft«n— Confraej Aot f”/X of JST2J, 
*t 170, 171 —Whore a person does work under an 
entire contract with refcreiico to good* deliTercl 
at ilferent timei inch a* to establish a lioi, he b 
entitled to that lien on all goods dealt with nndir 
that contract C\ate v H estwore, 5 .V 4 ^ » ISO 


7. . Charge ereated t* 

tenant, Duration o/— A charge on premud create-d 
by a tenant can only be a valid charge so long aa Lis 
Tight and interest in the propertr eonticnea. It 
nnst cease with the ecssation of nch ngbt and 
intecMt. ZimiSivcnc Uiinzsrs Kamr 

n K. w,, 101 


9 LtraonexfLyng'd 

property —Where A mortgaged to D eertaaj pro- 
perty by deed of conditvmal sale, and afterward* at a 
partition receiied other land la lien of what was 


ahenaie—Sutt to tel auie patn^ 
mortgagee, med the D* for poaMtson afW 

closure. Ara2icaniahand»af!!aaj»i,weTeprtha^ 


LIEN — eon'imed. 

a decree paisctl therioa under which the D» and 

• ■ ■ - ■ their 

. • •• • 1 , and 

. • • d, tho 

ahare* of the principnls licing sold flrrt. After this 
the eo-*liarer* pranle.! a patnl of a portion of the 
CiUte to the dcfcnilints in this suit. SaSseejucntly 
the rights of the D* were mlJ m encutioi to Ji, 
who again sold them to plaintiffs, who hail pre\ loiiily 
aeqoiTfd twelve annas of the and Intcrfst of Jt, 
. under the tatmamah an 1 iafinan«h an 1 decree, the 
j remaining fonr annas laving passed to T , now re- 
1 presented by defemlai * AT ^ ^The j resent snlt was 


their claim was satlsfi DBrvgnisHTii Seiw r 

EasKt’s* A Co , 10 IL, 64 

11. — Lirn on land— 

Pigment hg wortjagte ot jeeonnt of eeresHs os- 
teteel on land Mortgaged at lalhiraj --An usn- 
fmrtoary mortgagic, to whom sra* plHl(i,f«l as laklii. 
njland which was mt sal! ! lakhlmj. an 1 which was 
SQbse<]iicnt1y asscited wit); rrvmur, is rntitln] tn a 
Jiea against the mortgai * for sums of iioiey juil 
hy the femer in d •elan.e < f the resenii* ^^BJOOW 
Sinoo^e Moojtrooopurgv OW, ll„0 

12 '■ ’ — — — Strneg-ilerrre — 

tee* on properlg of gnlgneKl'delt r — llio iml ler 
of a simple money-! -e'ee <1 «■ not an{utri a lirti cm 
the property of hii inlg*cerl*d 1 lor Movoirim 
p4i» f EiUT Dors JJjB’T 8 W. IL, 110 

Lilwldjg on rn * Tt t. Cnim Vorrr 

Gosiiut 7 W. jn., 20 

AeeLreserx B-r < v 

14 W. n , 46 

13, ' — — — ilortgage — 

Co’tnin’tiatu.ortgo, r l*,rt,!Udt<, enUr J ntrg. 
Etyff of—yortgtjr » ,, J’ngUtKf rm - II cxc- 
favonr 

of IV Z Ei-l. eo--^ - t r/l <r rovinaiili 

one j^Mdisr tba* ej d*f*.ilt (he mort..a/cc 
wo-XJVe-l.-M(rc«ter'-.j/^ s.k/iofth. mort- 
gnM jnojartu. It a a 

^wgldcT. and a s Ce- *, J J, Jubi Ac.orhn^ to 
>Ia!/«wl.oUw,A»a..r‘l’e,| (o a „„ ,Ure 
« I ir-ije-rt'e. On (he OiJi f Msy 

IbsZ, after tV trf/rt/a VrariK d i the A 

l*..k Lree.fH * SI ‘.ft l.n the nth rf July \ V}2 
C»t*ivdad»*T« Th«.»Ut.w r n,ftt 

cf A to a sVre J i tl pr j erti * was i ut Viw/wn 
(0 the }br k. and sV j^aiS* a iuvrty to l!*t 

nX 77*eI'*nSr. hrzirntl fi ftl.irJ. r.e eiot«J 

•le tsort/V'd (rWeTth * t < wif aiil th.mwJvrt 
pnrvLaied some rf (her PJ " *al jme-eeds dii ft* 
tv etitiM rl»' - <*> tV Irt of 

ef ,i arra* In tie pery^ 

ttiP. Iflawitly/fa/s’ii* tV 

ef lie w/j-t7*g»d farf^-iUt at tV 
was VW tiAt tU eltn /■ 
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IMOKST 01» cases; 


( 4720 ) 


lilEN— 

niiy cn«!mi\ In llmt ffTirl. If Uii> rlahiw 

n lifiulii must U-t utlir-r Uy ulionius 

oipr. SI pUi')}; him tin- litii or l>y 

»1m«i!iu of thnlim; froc' 'vliirli tl Ui he 
imp!i(4. On tisf n'.lur h'vtiii, nlun' mnrlmudii* 
hn>t !>m ii «i1il in pr»il fniUi, nml ill m-Ninl- 
mirf witli piirj! '>!' fi r ‘Ahirh th'* e. nM^iinAiit 
w\i1 nn'l t!i- h-wr hi'.'u i'ri'i;;Iil into 

r.rcflunt i'tufr. tin- iniii^niv niitl tin- i>Miitn, tlio 
Itti'r is not lii’l'- to rrwint to tji*’ (on«!trii"r. 'llio 
ptiiirijni of lii’ iii.’i'nt r'‘.t\n t (ii^lurli tlm ftoroniit 
vith tin- r\rvpt on flic I'nmiu! of Ivid 

fnitii, A in'iii'i no*. » ttiiu'ill) n v.-rittm ni‘r>‘»:iu'iif. 
nor r.'st>rt;ti.:; tint io' lind n'l'A'iri'l to tin- finii on tlii' 
Picurl’.y of 6j>'iUir tiinnti'.ir'.. claimed n lirn n« 
ncTii".«t tU)' I'o '/viior on mfrolnrnVuc roiifi^nril to 
tlio firm, o in tio r :uri\‘«-<l or in tMtiM*. Tlio lici 
r.lli .r<''l "ui for t!i!' u'l r.i rnl tut.virr of noronnl, in 
virtno of no Mn' o.l ext' iviiii’.; to Iho xvhoto 
of the mf roil v.iliri- I'ojui.riii, niintfVtr ini'.:lit liwo 
t.(in tho tini’s of thr i-ii')«ii'nm''iit [■•■tn'in-n the cem- 
»i.;nor nm! conri-iiro, Tlu'lnifnn )i-.il iu.mIo iicUnne(», 
!mt for til* in the m isiihr-itinn iv.ik Ho’ profit to in- 
tnntii' !n »t1i ' t in rr wni no nor .my n^rri'A- 

iiiolil. 1 xl'ii 11 - implieil, srivin;; til.' Iniiirvil n- lion 
on tho coo luo'tHiijnnI. It \vn.i tin r.'!. ro mmo.'f}.<nry 
to <1. tinniii" oh. tin r tlir Inninn Imd imtioo of llio 
tmn" of the «<viM,rimu'nt«. nor ivm it neri-.*nry to 
mndilor tho (ff-'ct of r. 179 of tlio Contmd Act (IX 
of 1S72). IhiTf Invinc hcx'ii no pnwn. Tho hnnian 
hrtviiiir no lion acnin'l tho ronticnoo hnd none acninnt 
the cotiitjrnor, nnd could not qnrsliou the n’cht of tho 
Inttir to stop in Irnr.sHu. I’KACOOK o. II.VUK.tm 
flJlAJIAAt r. lUtJ.VATlI . I. L. n., 18 Cole., 573 

(L. E., 18 1. A., 78 

LirB ESTATE. 

Sff CAsra ODiiu llittnu Lnv — AVnii — 
CoN«T}ircTiof>* OF IVii.i.a— E st.wes 
A v.sotm: on umitf.d. 

Stf Limitatiox Act, aft. 141. 

[I, Jj. -R,, 20 Mad., 469 

Srf \Vn.L— Co>'.aTutJCiiov. 

[L L. E., 21 Calc., 488 
I. L. R., 23 Bom., 1, 80 
r. E. R., 10 Bom., 221, 770 

LIGHT AND AIR. 

Sep Cases usdeu PitraonirTioN — E ase- 
xtEST— LiaiiT AND Ant. 

Obstruction to— 

Spe Cases oNDEit Injda'ction— Sfeoiai. 
Cases— OnsTHtrcTioN on iNJimv to 
IIlOJITS OP PllOFEnTy. 

LIGHTS. 

Obligation of vessels to carry— 

See SitiPriNO Law— C oEEisioN. 

[6 Bom., O. C., 88 

LIMITATION. Col. 

1 . Laxv of ListiTATiOK . . . 4721 

2 . QtTserjON or Limitation . . 4722 


LIlvnTATION— cotiL'iiMed. 


SiTATUrER OF LtMITATIO.N 

■ Col. 

. 4728 

(a) OeNERAT.I.Y . 

. 4728 

{/;) St.atute 31 .Tag. I, o. 10 . 

. 4729 

(c) OUDll, Ruekr fob . 

. 4730 

(d) Bi-noai, Rkoueation III 

OF 

37.0.'!, s. M . 

. 4730 

(e) Benoai. Reoueation VJI 

or 

1799, 8. IS ■ . 

, 4732 


! (f) lloMiiAy IlEauMTio.v I or 1800, 

I s. J.T ..... . 1733 

: (y) Mv»UAsnE(HT,ATION II OF JS03 473.1 

I (i) llEsaAEllKori^vTiox II or 1805 4734 

(f) IlOJIllAV IlEntTEATION V OF 183? 4735 
; (,;)Arr X.W' OF 1857, s. 9 . .4736 

I (i) Act IX OF 1859 . . . 4736 

(0 Act XIV or IS.'-O . . , 4739 

[ (tn) Act IX OF 1871 . . , 4742 

Spp Cases rxDEn HE.va.ti Rest Act, ' 1869, 
ss. 37, 29, .'iO, ASD .55, - 

.SVr Cases d.vdeb Besoae Tesasov Act, 

ECU. ill. 

See Cases c.vdeb Bost>, 

See Cares dkdeii Civm PnooEDiinE Codr, 
1877, ss, 357, 258. 

See Execution of Deouee— A pritcATioK 
Fon Execution and Powers of Counr. 
[I. L, R., 18 Calc., 482, 515 
I. L. B., 16 Bom.: 370 
L L. R.. 21 Calc., 818 
L L. E., 17 Mad., 67, 76 
I. L. R., 16 All., 390 
Z L. R., 17 AIL, 108 
L. E., 22 I, A., 44 
L L. B., 23 Calc., 38 

See Execution of Deceee— Decbeb to 
HE executed atieb Appeai. on 
Retiew I. L. R., 18 Bom., 203, 542 
[I. L; R., 23 Calc., 876 
1. L. R., 19 Bom., 268 
See Execution of Decbee— Tbansfeb op 
Deoeee fob Execution, etc. 

[B. L. B., Sup. VoL, 970 
13 B. L. R., Ap., 27, 30 
I. L. E., 1 Mad., 62 
5 W, E.,Mis., 14 
7 N. W., 115- 
7 W. R„ 19 
I. L. E., 15 Bom., 28 
I. L. E., 12 All., 571 

See Cases undeb Limitation Act, XV 
OF 1877. 

See Cases undeb Onus of Proof— Limit- 
ation and Adverse Possession. 

See Cases undue Possession— Adverse 
Possession. 
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DIOFST O? CASES 


( “ITIS ) 


; I n u » ^ 

concern and pledged and assigned the eeason'a crop 
to ^ and 77 who werfe pardinashins to tfCUTC re 
jiayment ol a largo sum of money eons sling partly 
of tho balance of previous loins from the hnsband of 
A and B and partly of a new loin to tho extent of 


ZalEN— eon inueif, 


expend ture A mere volnotcer can in general claim 
no aoeb lien on the facts pir OaktQ C J 


ndraacei nould be necessary AccordiB? to V a 
account C told h m that A and S ivere unable to 


Ulinp Bibbz Z. L B , 2 Cslc , 68 

20 Lien on tea garden— iVtor 

oj f»<o— ^yreemen/ iy purehattr of muttv io 
patf KOrXtng tsptntttto he charge on etlafe^f^lu 
aho» io ^rehoser of moxtigfor v>%oU eeiatt —Where 


uav I. v>»» upou vue uuuersia ding tnav n« same 
course was to be followed in the present iDstance that 
the mortgage deed to laud S was executed The 


price at which the hrm should secure the whole pro 


having d ed in the interval and the firm having been 
allowed to recover no port on of the advances which it 
bad made fw the woiking of tho estate after his de 
cease it could not be required to pay ago n for the 
improrement in value of the estate which had resulted 
from its own advances Brocghton r Spihk 

[25 W B., 243 


lOL ii: 



( 47.';! } 


I>Uii;sT or CASK':, 


( 47;; I ) 


WMlTATJOK-r, n/uar,/. 

gnu-'iuiN or i.iMiTA’ru)X-.r/^r.';,„K.7. 

tn’tijil'.h'tiij: tL-il i-ri ftiSjtiiUr Tt'iiM In'! uUrn o'l 

I’lU' ('V-v if fl’rtWt’nM. ([flj 11, ilj, „ 

( o’lrt (>> ill vtlh n rJtti tt "inti !iii liti 'ilili Ii njip nr 
tu r iirilixf.t!; l^^l:rr. i r fii !>i‘ nvnn:( ntnJifi' 

1',' lUimrfj'nriU j'Ti'lix. i« ti ,;i!!ntir(l tiy t. 12$. ,\f! 
\nt if Ill'll t' n« till- jilfn (xf Itinllntiii'i 

t.i'it'. Jr rmf" Ir.Ti jiri'l'- rly I'l'fo'i tin* 

■fii'V.:'-. l.f "11 t<i",ii’! !" -.ilju'lli-nfi' tij»v) it. IIo >- 
Lit; MmiIi t. Si?,-.tu 

(7 W. n., 212 

1~- - QiiixfitioH r.'iinctt on nppo.’il 

- 1,1 r'f nr'.- - Whfri' in 

til" I'Mir (■|"i!t Ml ill’ll' xin» rrii*'-'! xnliiilii-r tin- 
ylninlifT’* ilnini «.n< lurml !iy liinilntinii, nnil tli" 
Jiiil.’i iliriiliil i! " •,< ni’ti ftt.il ilicri'i'i! tin' I'mi' nn 
till' ntiii t! i iln-n- "n« njil'i tijri-.iiiiit 

I x shf jiixiiiliC ; .ntiil th." Al>i'' llxli' (’"•irt iliil tmt drnl 
"itli till' iltii ition if rttntlifin'ii I'lil rmniltli’il tlir 
n*!* fiTT n t\rw trinl i'". fin tlinf, (?:i 

njipinJ In ni t'.u iiit'. ilmriv, iJn- Ajipltntii Conrt 
r-rilil i-rttirtnin tlin qiii •tirri | f limit.ntion ; Mill Hint 
till' Inn rr I'li’irt nii^-lit Imxi n ’trinl tlnit ip ini' o’l 
till' factp fnnliit n'l llir tun trinl. I’ltOOI, CcojfAKr.K 
III 1 ».i: r. Oc'NJiTi: l’n:Pti.vi> Hot’ixonr.i; 

[2 Inti. Jur., N. S.. 60 

S. C. I’ni'or. Ktojt.tffi;r llniri: r. M'oo.vkais I’ntt- 
BJiAu llrtnoin- .... 71iV.Il., 07 

XjWAKEi: I-. irrjnni)Ooi.r.in . 10 W. K., 209 

13. Qleifion not 

rin'jfrf 111 forrr .■ij'jtrllnlf f’fl’irf.— A jilcti of limit- 
atiuii ovrrruldl in tin' Court of lirpt iuit.inrc, nnd 
no*, lironclit lirfnro tlio limir .ti’fKlIiifc Court, can- 
mil lit' cntirtniiuil by the Hipli Court in .niu ci.nl appeal. 
Kafuki; Cm'Mirn'Tnnconiioo.Pi’.v r. ICaUiV I’r.o- 
BVN.vo CiiotYjjiinv . . . 9\V. B., 452 

14. -- - Jjimitalton <if- 

}>'n<!{n 7 on fr.cts . — inicre a jiliu of limitation can 
only Iio propirly (Icciilcil "itii rtfcrenco to fncln 
found in couiicrtiou "illi the qiirnlioo of prspcpsion 
and diti'opu'ppii'n, nnd ulirre nppilinnt' linve omitted 
to prcpp cvidiiiccon llie i.oint, tlionpli they lad every 
opportunity before tlie loner Aiipcllate Court, it 
c.mnot be ndmittcil to bo tal.'en in ppcoi.nl nx’pcal. 
UA5II>uo^•T. Dass r. r.AJt Itvrro' Drrx 

[10 W, ru, 425 

16. Point for trhich 

ecidencf is r.rcessar ;/. — Where the .Statute of Limit- 
fttiouB was not pleaded in the oriuinal Court , — Meld 
tlmt it inipht bo set up in the Apjicilafo Court if 
cxidcncc could be taken there in reply to such plea. 

On special appeal the Statute of Limitations cannot 
for the first time he pleaded, unless n-hero the facts 
vrliich raise the jdca arc admitted. Nauasu Itr.iiDi 
r. KniSHNA PABAVAcnn . . 1 Mad., 358 

Nor in reviexT. Sahasyati r. Pachakha Setti 

[3 Mad., 268 

Sec, bovrever, Ramakatha SltTDALi e. Vaitha- 
iiKOA HtTSAU . j, . . 2 Mod., 238 


I.il-bf ITATIOIT — rontiniiedt 
2. QIJRSTION or LIMITATIOJy-con/,„„erf. 

irhrre it «r.«( hi Id (Irit the priiieiplc of the deei- 

no’i in A'oriMM Jtrddi v, k'rishno L’ndnyache, 1 
I .V^ii, should no*, he e.xttiiihd. 

! , '* ' il'ri’dy laid down by », 4 of the 

, Limila‘io ’1 Art. 1877, tlmt tiie fjuf-ition of liinit- 
i ntifn »iiu«‘ be t.aki n into coiipiileratioii xvlicther raised 
' a' a defenre or not. 

10. Question not tairen 

in jdrriiinys or grounds of appeal —Conrideralion 
^ of yii'tlion vtt appeal.— A (pieitiori of limitation, 

• will II it nri«i’s uiwi Hu- farts before a Court, must be 
In aril and detemiined. nhethcr or not it is directly 
, rai«”d in tlie pleadinpa or iii tbc prouuda of appeal. 

! The f.aet th.at a subonliimte Court 1ms decided that 
. the sail or appeal hefore it was bnmpht xvitliin 
1 time., eir tlmt lluTO was suflicient cause, within tho 
' meaning of s. of the Limitation ' Act, for the 
njipellaut in that Court not presentinp the appeal 
SYithin the period of limitation prescrilicd, does not 
prirlude the Hiph Court from consideriup tlmt 
derision in appeal. Ilncili r. AmsayttIiLAH Khan 

[I. li. H„ 12 All., 461 

17. IPairer of plea 

of linitatloH — Itnisinp plea again on appeal to 
Jligli Court after ahandonment throughout case — 
Madras llouodarg Marks Art (XXVllI pflSOOj, 
s. 2a — Madras lioundarg Marks Act Amendment 
Art CAfad, Art 11 of 18‘^4J, s. 9 — Suit to set 
aside decision of the Surrey offirer. — A suit filed 
on the 21st jtpril 1891 to set aside the decision of the 
Settlement odicer under tho jrndras Boundary Acts, 
pa.ssed on the l&th September ISOO, was dismissed by 
the Munsif ns bcinp time-harred, not having been , 
hrmipht xvithin six months as proi'idcd bys. 2.iof Act 
XXVlII of ISCO. This decision xvas reversed by the 
District Jmipc, who rcmamlcel the suit for disposal 
on tho merits, holding that the production by the 
plaintiff of a copy of tho Judgment, dated tho 25th 
October 1800, raised a presumption tlmt the suit 
xvns in time, and shifted the burden of proof to 
the defendant to shoxv tlmt an earlier copy was 
granted to plaintiff, or that the decision was pro- 
nounced in the plaintiff’s presence. Against this 
remand order there xvas no appeal. At tho re- 
hearing, the question of limitation xvas not again 
r.ii3ed, nnd tlie Alunsif gave a decree on the 
merits. An appc.al was preferred to tho District 
Conrt, but no mention was made of the question 
of limitation. On appeal to the Iligh Court, — 
Meld that the question of limitation had been 
jnil aside by the consent of the parties who desired 
to have the case decided on the merits, and that the 
ajipcllant could not be allowed to fall babk ou this 
idea of limitation which he had abandoned in tho 
lower Courts. EANaAVTA Appa Eau v. Naea- 
siiinA Appa Eait . I. L. B., 19 Mod., 416 

ig. Power of Appel- 

late Court — Appeal on portioli of case — Limdatxon 
Act, 1877, s. 4.— Where a suit, which ought to have 
been dismissed under s. 4 of the Limitation Act, 
although limitation was not set up as a defence, 
is not dismissed, the defendant, in order that tb* 
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DIGEST OV CA»^ 
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LIMITATION— .'oniiitsfd. , 

See POSSESSIO\— NlTUBS op POPSISSIOW I 
ri Ii. H., 4 Calc , 21B, 870 
2 B L R , Ap , 20 
7 B Ii B , Ap , 20 
I I> B , 6 Calc , 684 
e C Ii B., 639 
4 C W. N , 297 
11 C Ii E . 395 
24 W E , 33. 418 
See Cissa rropB Salk ih FxEcimo'i op 
Dfcrks—Iktalid Sales — Decbbes 

BAHRED SY LlUITATlOY 
See Cases riniBB Titib— Ftiokbce Ain> 
Paoop 0 ? Title— liONO rosSE«siO'» 

See Waoiho Wab aoaikst the Qoebk 

[7 B I. B., 63 

See Waste 4 B L E , O C , 1 

[7 B Ii R , 131 


I LAW OP LIMITATION 

1. Nature of law— 

—Lex fort —The Uw of prcscniitioa orlimiUtiuu it 
a Uw reltting to pwccJure liiTing reference only to 
the lex fort Where a Court cntertaine a cause of 


IltroEUAsOTB e LAuoonor MoTiiCRcrpii 

[8 Moore’s I A . 834 
S. • Operation of law— Canee of 

action — The Statute of Limitations never begins to 
run until there haa been a came of action Entr 
BtrcEDnABEB SiNOB e Bewoi LallSikoh 

[12 vr R , 168 

S. — . — Application to 

enter Vp judgment on icarrant of aitorneg — The 
Statute of Limitations is no answer to a mlo ni«> to 
enter up judgment on a warrant of attorney SooJAW 
Moll c Uysbu Siiron 1 Ind Jur ,08, 68 

4 — • Agreement of 

parUet — Held that the operation of the Law of 
Limitation cannot be prevented by any act of the 
parties or arbitrators unless as provided by Uw, and 
a suit beyond time cannot be entertained by the 
Courts merely because the person entitled to assert 
the right was by some arrangement or ni^otiation 
prevented from asserting it within the etalotable 
period Jehanpab KnAK r SJuswoo 

[1 Agra, 248 

Davis r Abdool Haiied 8 'W. B , 65 

6. Sate of Court — 

Nor can its operation be prevented by a rule of Court 
KAMBmATASI JaTAJI ScBBA 1 AIALXr Naxahi 
Vabt c UDDiamai Vehkataeaxa Chettt 

[2 Mad.. 203 

6 Bight of Govemment to 

defence of — SuHt agatnst Ooiernment iy eredtt 
ore of ex Ktng of Delhi — The Government of Lodia, 
tahing upon themselves to pay dehta due against ths 


IiIMITATION— cfwfinueif 

1 LAW OF LIMITATION— efl«e/«*if 
estate of tho ex King of Delhi out f the assets 


might bsio attended legal proceedings agaii st the 
King daring his soverngnty Nauain Dos; i 
bSTATB OYTIIZ EX KiVO OP DELHI 

[low B,P c,65 
fc C Lixla Naeais Dosa <• Ebtatb opex Kiv» 
OP Delhi , . 11 Moore’s I. A , 277 


2 QUESTION OF LIMITATION 


8 Right of Appellate Court to 

go into facte on question of limitation. 

Ibero I* 00 Uw which prevents a lover Appellate 
Coort from Icoking into all tho facts of a case befoie 
coming to a cooelusiou on tho point of lim tation 
KBOABKlTn GflOSB I Easiu MUHim 

i.8W 11.364 

9 ' -Extension of period of limit- 
ation— Aeay Heg It of ISOo i d ol 3 Quef 
tionofltmiiutio»—Dlaint—C\ 2 i 3 Be&,.a1 Itegu* 
Utioo II of 28^>5 re^nimi the plaintiil in his plaint 
«i replcttioa to set forth distioctly the ground oa 


ItAUSABAYE Dos? i. ClSHEK ChUITDEB RoY 

[Marsh., 22 1 Hay, 55 

10 Question not raised by 

parties— Pieadiny—hw^/i Caiwe Court Rule 19 
— Per Peacock t J, and Noeuav, J— It is com- 
petent for a Judge of the Court of Snull Cansei, 


?OL ni 



DIGEST OL' Cases. 
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IiIMiTATIOlf — continued, 

^ 2. QUESTION OF LlMlTATION-conttnued. 
iMuo ns to the particular provision on tlio subiect of 

1859, plantiffs 

Trae entitled to be Lc.ard on tlio issue of genci-al 

1^’ 1' 8i''“ evidence to 

snow that the suit was not barred. Bahto Am 
!>. SOOKKA BrDKE . . . . 13 -W. B,, 63 

. ■; — Appeal from order overrul- 

es plea of limitation — Interlocutory order . — 
-the order of a J udgo ovcn'iiling the defence of limit- 
onon, and reinandhig the snit for trial on the merits, 
if not immediately appealed against ns a decree, may, 
as an interlocutory order, be objected to when tho 
ultimate decision is appealed against. Wuzeebtth 
Beebee V. Waeeis Abi ... 1 "W, R., 51 

Vithal 1’’ish'vab'Ath Peabhu r. BAironANJonA 
..Sabashiv Kieeibe . . 7 Bom., A. C., 149 

But see Beekttn Koer v. Maharajah Bahaboob 
pSIarsli., 66 ; 1 Hay, 134 

27. ^ Hecieion on plea by impli- 

cation. — It is not necessary that the Court below 
should expressly overrule a plea of limitation ; it is 
sufficient if the Court disposes of the question of 
limitation by implication. Wise v. Eojlanath Sen 
Lbskhcb . . . .2 Ind. Jur., O. S., 6 

28. ^ — Eight to raise plea — Land- 

lord and tenant — Suit for possession — Trespasser. 

— In a_ suit to recover possession, the defendant, by 
admitting the right of the plaintiff as the owner 
of the laud in dispute, and acknoudedging himself to be 
the plaintiff’s tenant, precludes himself from pleading 
adverse possession or limitation, in whatever form it 
may he that the plaintiff asserts his right to the 
land, — i.e., whether he sues the defendant as a tenant 
or trespasser. Watson & Co, v. Shcrht Soon- 
behee Debia . . . .7 "W. R„ 395 

29. ! Landlord and 

tenant — False plea of tenancy— Trespasser. — The 
pica of limitation can be raised and determined in a 
Suit brought by a landlord against a person who is 
really a trespasser, hut who has set up a false case 
of tenancy. Dinomonev Dabea r. Dooegapeksad 
Mozoosedab 

[12 B. L. B., P. B., 274: 21 ‘W. E., 70 

• 30. ■ Landlord and 

tenant — Adierse possession. — MTiere the plaintiff 
sued for hhas possession of land, it was held the 
defendants, tenants of the plaintiff, could laise the 
plea of limitation, on the ground that they hadlield 
possession of the land as bi-howladars for more than 
twelve years previons to the suit. Ehttonmonee 
Dabee V. Kojiobakanth Mookehjee 

. [12 B. L. R., 283 note ; 12 W. R., 364 

31. : Landlord and 

tenant — Knowledge of adverse title. — Iiimitation 
can he pleaded in a snit by a landlord against a 
tenant, but where the defendant claimed to hold on a 
mokurari tenure, to make the possession adverse, it 
must he shown that the plaintifi knew of the title set 
up by the defendant. Teeaitnb Qowea KmiABi 
r. Bengab Coal Company 

[12 B. L. R„ 282 note : 13 W. B., 129 
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IiIMITATIOH' — continued. 

2. QUESTION OF LIMITATION—concluded. - 
Affirmed by Privy Council . . 19 W. E,, 252. 

7~' Landlord and 

tenant—FailureJo prove taluMdari nyAif.— Eaiyatg 
fading to establish a talukhdari right set up by tLm 

against tW landlord’s nght to recover rent. LAEoe- 

Nhan®. Wise . . . .18W.B.,443 

, „ ", TTU I ’Landlord and 

tenant _ Defendant pleading tenancy and adverse 
possesstO}i,—A defendant has a right to set up the 
plea of tenancy and at the same time to rely on the 
btatnte of Limitations. Dinomoney Dalea v. Door- 
gapersad Mozoomdar, 13 D. L. £., 374, followed. 
lekmtne Gowra Ktmari v. Bengal Coal Company, 
13 B, L. B., 282 note, distinguished. Maibin 
Saiba r. Nagapa . L l. k., 7 Bom., 96 

;;; ~ ~ — -Landlord and 

tenant.— Semble— A sub-lessee without title cannot 
plead limitation against his landlord either by himself 
or through his lessor. Mahabaat Sheikh «. Na- 
KowEi Das Mahabbab . 7 B. L. R,, Ap,, 17 

S. C. Mohbehm Shaikh v . Nowkhbbee Dass 
Mohuibab . . . . .M'VSr.R., 357 

But fee NAzniUBBiN Hossein v. Llotb 

[6 B. li. E., Ap., 180 ; 16 W. E., 232 

3. STATUTES OP LIMITATION. 

(a) Geneeallt., 


36. 

Act.- 


Construotion of Iiimitation 


-Statutes of Limitation are, in their nature, 
strict and inflexible enactments, and ought to receive 
such a construction as the language in its plain mean- 
ing imports. Lhchmbe Beksh Eok r. Ehnjebt 
Eam Panbat 

[13 B. li. E., E. C., 177: 20 W. E., 376 

S. C. in lower Court . , 12 W, E., 443 

36. An Act of Limit- 

ation being restrictive of the ordinary right to take 
legal proceedings must, where its language is ambigu- 
ous, be construed strictly, — i.e., in favour of the right 
to proceed, Umiashahkae Lakhmieam v. Chho- 
TALAL Vajeeam . . , I. L. E., 1 Bom,, 19 

37. ^ The applicability 

of the particular sections of Act XIV of’1859 must 
be determined by the nature of the thing sued for, 
and not by the status, race, character, or religion of 
the parties to the suit, Futtehsangji Jaswant- ' 
SANGJI -B. Desai Khllianeaui Hakooitutbaiji 

[13 B. Ii. E., 264 : 21 W. B., 17a 
L. E., 1 r A., 34 

38,1 — Limits to enforc- 

ing 'rights , — A Limitation Act is not intended to 
define or create causes of action, but simply to pre- 
scribe the periods within which existing rights may b e 
enforced. Jm v. Eamji . I. L. E., 3 Bom,, 207 

39. —Betrospective 

effect. — The general rule as laid. down in Beg. v. 
Doralji, 'll Bom., 117,— that “an Act of limitation, 
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XIMITATION— 

2 QUESTION OF LIMITATION— 
question of limitation may be dealt with by tbe 
Appellate Court must appeal on tbe whole ease 
AiiMUV’fissA Knixoo’j r IIosaEiSALi 

[6 C L E , 267 
19. Crott appeal — 


was disallowed The decree holder appealed from 

the ordtr 

appeal 

for eiecu 

execution 

Meld thai. uuuei lue iireutiiSLatiees oi uii. case me 
Appellate Court was not competent to take the qncs 
tion of limitation into consideration ^/nitunattsa 
Mkatooa ▼ Alt, 6 C L H S67, foUoacd 

Rxrnnif Nath Siyon Makku r Pabesitsam AIa 
JIATA L E, 0 Gala, 635 • 13 C L E, 89 

20 Onuetton to de 

etde. jveetion — llie Judge in appeal is boaod to 


21. Question ill refaronce for 

accounts to be taken— ti'atcer — lu a eaitforan 
account, where the defendant while alleging tbe 
balance to he in her fasour, contended that tbe plain 
tiS » claim was barred by the Limitation Act aodtbe 


having raised the defence of limitation and not 
having subsequently abandoned it that question 
should be first decided Fibbuai DATJi « Ns'sBAl 
[3 Bom , O C , 104 

22 Question raised after re 

xnand on special appeal— Lois under Me XintS 
afto^ Aef, 1859 — A defence of limitation ander 
Att XIV of 1850 could not be raised for the first 
tube after there bad been a remand on special appeal 
from tbe decree of the Court which bos beard the 
cause on remand. Stizl Muheem v SreenatA Sate, 
6 W H , 178 followed Skria v Gurnrav 9 

T> non j I 1 - a -n T , ’’'Idtnjf 1 Matt, 

• , Z83, distin- 

* J , donbtmg 

‘ C , and Ifae 

lata V Sera 4 Bom , 197, A C , the Court ought 
mot, even upon a special appeal ui a case in which 


LIMITATION— eonf.suerf 
2 QUESTION OP LIMIT iTION—cca/muei. 
there hat not been any remand so to raise such 
question Monr niv Patlaji i Oopal bik Satu 
[I X E, 2 Bom , 120 

23 Point of limitation taken 

for the first time In second appeal— Ontssion 
of Court of firit tmtance to reject a plaint for 
limttaliou, Efeet of — The plaintiff a suit to ice ver 
certain lands wae dismissed by the Court of first 
inatanee and by the loner Appellate Court, but on 
eCcoud appeal was remavded for determination of 
plaintiffs alli^cd right of perpetual cultivation of 
the land On remand the District Judge gave a 
decision in favour of the plaintiff Tbo defendant 
appealed to the High Court, and then for the first 
time raitcd the point of limitation Held that the 


» V . J • ’ 

and as be took no steps to tins end he should be 


each successive Court whenever the objection comes 
to view, and ought not to be assumed by luference 
Dattt e Rash I. L. E. 8 Bom., 635 

24.-- Question in execution of 

decree— JortsifWion (f Court t here decree loat 
pat»ed~Transfer qf de ree for execution— Code qf 
C»rii Trocedure, *s SS3 SS9, B45 —On the 4th of 
March 1834 a decree holder applied to the Court of 
the Subordinate Judge of Moorshedabad (where the 
decree was passed) for transfer of the decree to the 
Distnct Court of Bcerbhoom for execution The 
transfer was made, and on application by the decree* 
holder, the judgment debtor's properties in Bcer- 
bboom were nttarhed Thereupon the judgment* 
debtor, objected to the attachment, and obtained an 
order under s 239 of the Code of Civil Frocc 
tfUTO, Vtwymg extcn'im proceedings Ihe jnig 
meut debtor then applied to the Court of the Sub* 


[L L R , 13 Gala. 257 
95 _____ Special and general ques- 
tion of limitation— Afinortfy — Where the issue 
of limitation raised in the first Court was a ipseial 
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LIMIT A'riON-r hiih'tiwif, 

3. STATUTES OF 1.1MI l ATIOJC— 

, <J4. J)r/liiF!ir/ii r,f (itiiF — A'nn- 

lui/ — ('itiiij utntivii — Aoi'ordiii" to Ihr 

f/niiirr prori diirr. wjii'i) « imil luToit' a comiH'tcnt 
triimiint i« n, noii-snit. tWi' )»rriod of Ihintivli-m 

wni comiivdotl fiwn tin’ tircniin^ of tlic f)rij;inal c.ni-i*' 
of nctio:!, t!ii' time wliilo tlu’ I’lVft suit \\i\s jicmliii^ 
lii ilip lii'lhicfitl. I’l'llimoO if.tnAIM SIKOII v. 

yvKV Sisou . . . 2 W. B., 250 

/Jfthu'Hvn (if limr — Suit 

It) tauK-r ujlrr ii<(ciiv.\u;i iiio/orifi/ — Si.nuilliiwniit'F 
if fien'lr,ii-ij Ilf full (ij/ i/iiitn!ian.-- Ill n mill liy 
n minor afti r'litt iininp nminrity, no allowniicc' can tif 
inmliv nnilt r Uc^nlivtirm III of 171*3, for tlio ])rr5o<l of 
jit'iiilrnry of a Kuit liroiiplit liy lii-i pimnliaii and 
cventnaUv nou-HuitiHl. UvctiMrs' l’j;uFnAi' r. .Ion- 
oruKATii Dosh . . . . W. E., 1804, 2 

4.0. — Jltitiiclion (iT litn ' — f'oiV 

111 Collrctor'x Ci'iirl — Jirfernicf to riril luit . — 
mil for projirlf tary rlplit in ctrtain rent-free land 
in rffjKcl of nliirli tlie plninliff lind initiliitfd a Mill 
for rnil lieforo llm rollectnr, nlticli irns dismisjid, 
and Dll' plaintUT referred ton rlvil suit, — //r/d tlmt 
tlie plnintiff was not entitlid to any dedurtion of tlie 
time dnritip n ldeh the rent suit, rvaf jiroccedinp, and 
tlmt-the date of accnml of tdaiutifl’o rEdit, niid not 
tlint of tla' Cl lirrtor'n order of referonee, was the 
ciWlfc of action in this case, and tliat the jdaintifTs 
Miitrrns harrn) liy liinitation, under s. 14, Itcpilntion 
111 of 1793. lIossAi.v Khan r. DtyyonvKunoo 
rna>An IW.R, 36 

OKItETOOKJSEA r. KOOOHII, SIETUlR 

I [2 W. B., 46 

47. Dcdtiction of time — iSiuV 

for excest of Jatnn — Suit first hrou'iht tn summary 
department. — The time occupied in the summary 
department in rccovcriiip excess fof jama according 
to n decree should ho deducted from the period of 
limitation for tlie regular suit wLicli is afterwards 
brought for the same purpose, and to which the 
plaintiff sraa referred by the Court. IltrnoJtOKEn 
Gooriu r. Godiitd Coomae Cno-wnnnY 

[6 W. B., 61 

48, — Deduction of time — Dis- 

puted title — Sufficient cause — Suistitiition of .par- 
ties. — The plaintiffs as heirs of J7, the husb.and of 
onej?, more than twelve years after her death sued to 
reeover lauds alienated by her. As an answer to tho 
plea of limitation, tliey alleged that, in a suit for 
other property brought against J7 in her lifetime, 
they presented a petition after her death pi-aying 
to be allowed to appear ns her representatives, and 
were opposed by one L claiming to bo an adopted son 
of 72 ; tlrnt in March 1847, and within twelve years 
before suit, tho Principal Sudder Amcen ordered tho 
plaintiff’s names to bo substituted for that of B as 
defendants in that suit. Held- by tho majority of tho 
Court (dissenfiente Giotbb, J.) that these proceed- 
ings did not bar tho operation of tho old Law of Limit- 
ation (s. 14, Regulation III of 1798). BAMaoPAL 
Boy V, Chejtdbe Coomae Meitdee . 2 "W. E,, 65 


LIMITATION- continued. 
n. .STATUTES OF LIJIlTATION-ceafinH?/?. 

49, Deduction of time, — A 

jiarty who had licen oiideavonring Iiy resort loronipe- 
tent Courts to Tcrover his rights wa.s held to be' 
entith'd to avail himself of the exception in Regulation 
in of 1793, e. 14. tliough part of the jiroci cdiiigs was 
rn-oneoiiH in enforcing an order made hy a single 
,T udgp of the Sudder Court, wliich was ineffectual liy 
ri'n'on of its not being confirmed hy a second .Tudgo. 
DooitOAriUHAfi) Ror CiiowEiinT'r. T.AEAPEnsAtno 
IlOY CltOWEiniY 

[4 W, B., P. C., 03: 8 Mooro’e I, A., 308 

50. Deduction of time—Beng, 

Beg. II of t SOI, s. S - Adeerse possession — Suit Ig 
heir for stmre of inheritance. — A died in 1813. At 
A’r dentil cue of ins Jiciisi entitied to a share in the 
siiccespion of his estate obtained possession, claiming 
the entirety under a deed of gift. Another heir also 
claimed the entirety, first under a will, and in the 
niteiaiative ns enstomary heir. .Suits were brought by 
the (wo elainiants, in the course of which questions 
were raised ns to wlio would .be entitled in case 
bolli claimants slionld fail, but from the frame of the 
suits it was impnieticalilc to deal with tlioso questions 
till tiie adverse claims to tlic entirety were disposed 
of. Ultimately, in 1842, those claims were disposed 
of by the .Tudiclnl Committee of the Privy Council in 

. one of the suits Iiy a decision whieii in substance 
j negatived the claims of botli parties to the entirety, 
i and decreed that the heirs of .4, according to the Shiah 
j law of inheritance, were entitled, and dircctcel the 
mesne ‘profits to be brought into Court and divided 
, among such heirs. A suit was in consequence insti- 
i tuted in 1862 by one of the heirs of A tn carry info 
' cxccnlion tho decree of tho Privy Council made in 
j 1842, Ifeid that, nlthongh the claim which accrued 
i Fo long ago as tho dc.ath of A would have been in 
ordinary circiimst.anccs barred by the Bengal Begu- , 

! lations III of 1793, s. 14, and II of.1805, s. 3, 

I yet that, as the pendency of tho appeal rendered 
( it impracticable to bring the suit until the question 
I was disposed of by the decree of the Privy Council in 
1842, the suit must be considered as supplemental 
to that decree, and as it was brought within twelve 
years from that d-atc, it was not barred by these 
Begulatious. Held also that, although one of the 
original claimants had obtained possession under an 
order of the Court, and retained the same until the 
final decree in 1842, it was not sneh a quiet and 
undisturbed jxisscssiou, under tho circumstances, ns to 
operate by Regulation II of 1805, s. 3, as-a bar fo the 
suit. Eyatht Hosbein ti. Aemed Eeza 

[7 Moore’s I. A., 238 

(e) Bsmiz Beoteatiom TII op 1799, a.' 18. 

61. . Ineffecutual execution pro- 

ceedings in summary suit — Beng. Beg, VlIJ of 
18 Id, s. 18— Cause of action.— lu a summary suit 
under Regulation VII of 1799, the plaintiff obtained a 
decree against bis gomnstah for certain moneys due 
from the latter, but failed in execution to recover th* _ 
amount. Hcaccordingly bronghtaregnlar snitnnder 

cl. 4, B. 18, Eegnlation VIII of 1819, in order to 
make tho immoveable property of hii gomaetah 
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TUmVSA.HlON’^eonUnMid j LIMITATION— eoB^nmei 

3 STATUTES OP LIMITATION— foniHi.ft? 3 STATUTES OP LIMITATION— conim^erf 


to be construed ^etrospeetl^ely Knusiiunii r 

Kabhai . • • I L B 1 6 Bom , 26 


(J) STATtTTi 21 Jac I c 1C 

40 Action of contract— CaB»eq/ 

acften— -BreaeA o/ con/rael and re/utal to perform 
it —In act on* of cbutruct the breach of a contract i« 
the cause of act on and the Statnte of Lifnitationa 
runs from the time of the breach and not from the 
time of the refusal to perform the contract In 1822 
A. purchased at a Qoienuuent ealo at Calcutta a 
quautity of aalt part of a larger port ou then lying 
iQ the warehouse of the yendors (the QoTerDiDcnt) 
where the salt wai to be delivered By the conditioo 
of sale It n ai declared that on pa) Dent of the pur 
chaic money the purchaier should be furniahed with 
penmte to euable him to tale posiete on of tbo ealt 
there was al o a itipulstion that the ealt pnrehaaed 
should be cleared fiom tbe place of delivery mthm 
twelve mouths from the day of sale dberwue the 
putchnecc was to pay warehouse rei t for the quantity 
then afterwards to be delivered The purchatcr paid 
the purchase money and received pmmta for the 
delivery of the salt which was delivered to him 
in vartoua q antitics donn to the year 1831 in which 
year an Inundat on took place uhioh d etroyed the 
■alt m the warehonse and there remained no salt to 
aatiefy the contract The purchaser pet toned the 


upon that report thu Government refused to 
retnru the purchase money claimed m reepcci of tbe 
de&c ent ealt The purchaser then brought on action 
of assumps t for recovery of the porchatc money of 
such part of the salt as had not been delivered 


tbe final refusal and that the remedy was barred 


by the statute Semite — There may bo an agree 


(e) Ourn Kcxbh bob 

4L BB 8 ond 14— Su <e on moneu 

tondt—Sond exeeuied before annexation ofOudh 


for money lent for a fixed period or for interest 
payable on a specified date or dates or for breach 
of contract unless there is a written engagement 
or contract »nd where registry offices existed at the 
time sQch engagement was reg stored within six 
tnonVhs of its date That section held not to apply 
lu the esse of a bond executed in 1655 before tbe 


I 

I of their date or on bonds formally attested when there 
’ was DO means of regut'y and all other euita for 
which no other limitation is expreeely provided by 
these rules and a decree of the Jndicial Commis 
I oner of Oudh bolding that a suit on the bond was 
Vrred by the three years 1 mitatmn provided by s 9 
oftberuks reversed on appeal SAXlosAttr Aztu 
Au Bso 10 Moore’s I A , 114 


(<0 Bexoal Bboulatiok hi ob 1793 a 14 
42 ■■ B 14 — lixemption from fimif 


SHOBBUrpUTOOKISaA 

13^7 B.P 0,31 b Moore’s I A, 225 

43 Exemption from limit- 

afton — Eitiant reixdtnre—Oood cause for delay — 
Beny Beg II of JS05 e $ — Where a party in pos 


be n s ffic ent cause to preclude the owner from mak 
ing an earlier assertion of her right so as to save her 
femn Urn tatiou by bnag nv her with n tbe eiccp 
tious of 8 14 HegulatiOD III 1793 and s S Regu* 
lat on II of 1605 Imad All r Kootby BEQUii 

[0 -W B , P. C , 24.8 Moore s L A »L 
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LIMITATION — continued, , 

8 . STAruPES OF LIMITATION— con^i«t(e<Z. 

60. — jjenff. Scff. U of 1803, 

s-lS rioicnf and forcible possession, — This case, 
which M'as originally institntcd in the Zillah Court at 
the tunc when no regulation for the limitation of suits 
applicable to the suit existed but s. 18, Regulation 

which, having been appealed from the 
Zillah Court, ivas pendinu at the time that Regulation 
II of 1S05, u'liieh corrected the Regulation of JS03, 
was passed, ivasheld to bo subject to the Regulation of 
1 805, ns regards the forcible and violent possession 
tahen by the defendants, wlio could not be allowed 
to plead their wrong in support of the plea of 
limitation. LiUii. DoKUi SiNon r. Lall Roodek 
Ptotau SiKon . . . 5 W.B,., P. C., 86 

61. Fraudulent or forcible 

ocjuisitioH.— Regulation II of 1805, s. 3, which pro- 
vides that the limitation of twelve years shall not be 
considered applicable to any private claims of right 
to immoveable property, if the party in posses- 
sion shall have acquired possession by violence, 
fraud, or other unjust, dishonest means, must 
be considered with some strictness (otherwise 
the door would be opened widely to a large class of 
claims which ought properly to bo barred), and the 
alleged fraudulent or forcible dispossession must be 
clearly established. Rajendeb Kishobe Sing-h r. 
Peemad Seib- . . . 22 W. B., 165 

• 62. Maintenance, Liability 

to pay, — Tlie nullum tempus clause of s. 3, Regula- 
tion II, 1605, does not apply to a case where the 
occupant was not a mortgagor or depositary, other- 
wise than as he was subject to pay a portion of the 
proceeds of the property to another during his life- 
time. GoEBOy u. Aboo Mahojibb Khan 

[5 W. K., P. C., 68 . 

(i) Bombat Regtjbation V OB 1827. 

63. S. 1 — Miras land. — The law of 

limitation contained ins. 1, Regulation V of 1827, 
applies to miras land as well as to all other descrip- 
tions of immoveable property. Special Appeals, 

No. 2520 of 1 850, Morris, Sel, Dec., 51 ; and 
No. 3064, Morris, S. JD, A. Rep., Vol. II, over- 
ruled. Sabb Koit Ragebji r. Ravaji bin Ramjee 

[1 Bom., 41 

64. ss. 3 and 4 — Claim for account 

by representative of deceased, partner ayainst sur- 
•viviny partners . — A right to an account claimed by 
the representatives of a deceased partner in a firm 
against bis surviving partners fell under s. 4 of 
Regulation V of 1 827, and was not a debt within the 
meaning of s. 3 of that Regulation. Bhaiohanb 
BIN KhEMOHANB V. FuIiOHAND Haeichanb 

[8 Bom.,. A. C., 150 

65. B. 7, cR 2 — Claim without 

binding decree haring been made. — A case was 
within the exception contained in cl. 2 , s. 7, 
Regulation V of lfe7, of the Bombay Code (Limit- 
ation of Suits), by reason of a claim having been 
preferred to the authority that was then the supreme 
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8 . STATUTES OF LIMITATION~eo„;,-„»eif. 

power in the State, although a satisfactory and bind- 
ing decree was not obtained. Jewajee r Teiji- 
BUK3EE 

[6 W. E.., P. C., 38 ; 3 Moore’s I. A., 138 

_ ____ g. 7, cl. 3 — Age of 

majority. — Held that Regulation V.of 1827, s. 7 ,'cl. 3 ,- 
did not alter the Hindu law of minority, but only 
defined the period of limitation in cases of minority 
generally. Haei Mohabaji Joshi v. Vasbbev 
Moeeshtae Josni 2 Bom., 344 : 2nd Ed., 325' 

(J) Act XXV of 1857, s. 9. ' 

67. ; — 7 -—; S' 9—^0!; IM of 1871, s. 1— 

Minority, Disability arising from — Forfeiture of 
property of rebel— Repeal, Fffecf of.~B 8, the 
father of the plaintiff, who was in possession of an 
estate in Lohardugga, which had been granted to his 
ancestor by the Rajah of Chota Nagpore, was, on the 
10th December 1857, after proceedings taken, under 
Act XXV of 1857, declared to be a rebel, find it was- 
ordcred that all his property should be forfeited to- 
Government. On the 16th April 1858, B 8 hamug 
been arrested was tried and convicted on a charge of 
rebellion, and sentenced to death. The sentence was 
carried out on the 21st April 1858, and an order was 
made on the same day by the Deputy Commissioner 
for the confiscation of his property. On the 1st 
April 1872, a' suit was instituted by the plaintiff, 
then a minor, to recover possession of the estate of 
his father B 8 , Meld that the suit not having 
been instituted within one year from the seizure of 
the property, was barred by s. 9, Act XXV of 1857^ 
notwithstanding its repeal by Act IX of 1871. .There 
being no exception in Act XXV of 1857 in favour 
of infants, the plaintiff was not entitled to deduct the 
time during which ho was under the disability of 
minority. Kafunabth Sahai Deo v. Govebnment 
[ 13 B. L. B..r445 : 22 W. E., 17 

68 , — • Omission to adjudicate 

forfeiture of property — Seizure of property of 
suspected person.— The property in suit was - 
attached by the Magistrate in 1858, and seized 
in 1862, without adjudication of forfeiture, as 
provided by Act XXV of 1857, and the owner 
did not surrender himself to undergo trial, and. 
did not ostablish his innocence, or prove that he 
did not escape or evade justice, within one year from 
the date of seizure, as provided by s. 8 of that 
enactment. Meld that the suit was not barred by 
one year’s limitation provided in s. 9 of the said Act, . 
it being applicable to suits and proceedings in re- 
spect of property seized after conviction of the 
offender if he is tried, or after an adjudication of 
forfeiture if he is not in person present to take his 
trial, and not where there is a mere seizure by a 
Magistrate of a suspected person’s property without 
further proceedings. Mahoiieb Yttsbf Abi Khan 
V. Goteknment . . . 1 Agra, 191 

(Jc) Aot IX OF 1859. 

09 , : gg, 18 and" 20 — lire of «nf ary 

absence— Refusal to surrender . — Although s. 18, 
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XIMITATION— coH^mu^rf, 

3 STATUTES OF LnmATIO^— 


date of the eumnury decree, oi from the time when 
the plaintiff disCoiorel that he could not obtain 
satisfaction of such decree Sreevath Gao9Al> r 
Jii’scvATn Chose 

[B Ii B , Sup Vol., Ap , 10 6 W H., 100 

(/) Boueat RzotriATiov I oe 1800 8* 13 

52 — B 13— Ojfer <0 comjiiomue suif 

— —Htsidenrt oj defendant out ofjartt 
d\cUoti —The offer of a specific snm of money by 
Tcay of compromiso in no way inioUinr on at* 
mission of the justice of the plaintiff a lUoanil 
further than what may he infened tiom the offer of 
any conrpromiae (an inference which is uever pet* 
mittcd), could not bring the plaintiffs witbm the 


good and inlficient cause, ititbin the meaniog of the 
aame exception, to excuse the pliictiils «ieiay m 
tiling beyond tbc twelic years Bhabb Chohd r 
PrSTAB CilOHU 

[6’W‘.K,P.C,31 1 Moore's I A . 164 
83 ■ Suit for tond~Land at 


(y) Mabbas Keohiatjow II OE 1503 
■54 S 18. ol, 4 — Irrejalar proceed’ 


Vehoaua Naedoo 

[1 "W B., P. C., 800 9 Moore’s I, A., 60 

56 Deduction of time hand 

icae under attaelmenl — Ooed and evffieuttt eauee 
— Where a bond was seized under legal proceea of 
attachment after it had become due. but behire the 
lapse of twelve years from its date, and ronaincd 


IiIMITATION— confiBueJ 
3 STATUTES OF I IMITATION— confinued 
nmlei attachment for several years — Held that there 
was • good and suflicnut cause for the lapse of 
time withm the meaning of RegiUtion 11 of 1602 
a 18 cl A and that a suit on the bond nos therefore 
not barred Kacabbacha SAniu r IIam>a9vaui 
NlTAk 1 Mad , 150 

(A). llEKOAt BEariATION II OF 1805 

68 Suit for rent— t/i ersepotiet 

etou — for ejectment A suit instituted by a 
zammdar in 1857. for the recovery of rent for six 
jean and nine mouths preceding its eommencemeut, 


Would be similarlj' baricd Choboba Bbube Debis 
I liBCEIlBS DeBIA ClIOWnnBAIK 
[I Ind Jur , N. B , 26, 141 6 W B , P C , 1 
10 Moore’s I A . 214 

67 — Suit for posBession — 
Under Regnlation II, 1805 sixty j ears is fixed as the 
absolute limit beyond which neither fiaud nor 
any other special allegation will give a cauic 
of action In a suit by Oovemment against 
ghatwals, tbo defendants were found to have been 
in possession for a very long time’ and although 
(hey bid failed to prove possess on in excess of 
sixty years, the onus was held to lie on the Govern 
nsent to prove possess on within sixty years 
DBO^u^Ir)(I> GossAib 1 OoviBMMBirr 

[6 W B., 186 

68 " I — B 2, el S— forresump’ 

lion and atiestment b/ Ooiernment — The right 
of Ooverament to institnte proceed nge by or before the 
Revenue Collector under Regulation II of 1819 for 
the reiuniption of lands for the purpose of assessment 
to (be public revenue was barred bvRegnlatoa II 
of I80j 8 ^ cl 2, after the lapse of sixtv years 
from the cause of action So held by the Judicial 
Committee of the Privy Council on appeal from a 
decree made by the Special Commiss nner on a claim 
by Government where mahatem lands were held 
as lalchiraj by the haja of Burdwan before the Com* 
pany’e accession to the Dewany in 1765 and no 
claim had been made bv Government to resume the 
lands for aeiessnient till the year 1836 Dheebaj 
Raja Mahatab Chbhd Bahadoob t OoTEB>f. 
UBNT OF Bbkciil . 4 Mooro’s X A , 466 

69 B 3—Eeno Res_XIXof 1793 


bidder, or to resume the land as mal Easihatb 
KOOWAB 1 BABZCEEHABI CEOWXIHBr 

* [S B I, B , A C , 446 

S C Kasheehath Kooitwab c Bekbo Bbha- 
BBS Ceowdhbt . IRW B,440 
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DIGEST OF CASES 


( 478S ) 


IiIMrrATION — cent uued 
3 STATUTES OF LlMITATION-~<?oii;i««rf 
Act IT of 18oJ dcftls frith the i ropertj’ of oa offes* 
dcr on conMction and prOTidea that the offendci'a 
failure to Burrendcr himself mtl m one year from the 
dite of B iznrc would preclude the Courts from qnes 


which deals with the nghti of persons who are not 


f OovKB'oiEux 1 Agrft, 191 

70 ■ fi 20 — Fcrfeitvrt of rebel* 

j/ropert^ —Where the property of a rebel has been 
sold any party cUiming an interest in the thing sold 
IS bound under s 20 ActlXoflSoO to bring his suit 
within one year from the date of the order of con 
filcation PBOSOVIO PilfBBT l OCKOi R*M 

CW,E,18G4,2 

KSPHi SlMOa t Pill SiAlK SI^•^Q 

tw. B , 1864, 6 
Kvksck SiSQE i KoouoouW B, 1864,877 
AirxEKOOYVisfii t Seib Spun 1 Agra, 271 

71 Attachment of rebel* pro 
ptfijl -^The property of certai i rebels wts eonfie 


1859 HiPiz Aueeb AmiEn t Hiriz KriiL Am 
[1 Agra, 46 

72. - JJiiabiUtif of TOJ»i>ri/y — 

Forfeiture of rebel t property — Catain property in 
the actual possess on of a rebel was confiscated by 


couelruction nor can the saviDS clanset contained la 
the general Lim tat on Act XIV of 18S9 be imported 
into a epccial enactment Act IX of 18o9 is pla nly 
retrospective m its operation and applies to cZmids ty 


LIMITATION— con <1 n ued 
3 STATUTES OF LIMITATION— continued 
forfeited property which had been confiscated befot^ 
Its passing MiUouED DiSiBim EnAK v Col>- 
tBCTOB OF BABEILLT 

[13 B L B , 292 21 W E , 318 
L R.ll A, 167 

73 Forfeiture of property-— 

Caiue of action — Id cnees of confiscation limitat on 
Funs not from tho dito on wh cb confiscation is 
sanctioned by tho Goicrnment but rather from the 
dato ou which the property is actually attached on 
tho part of the Ooiemment Deo Kininr t 
Mohaubd Am Shab 3 N W , 323 


I 


76 Suit to redeem after tan 

yiication of mortgagee * intereet —TV here tho 
rights and interests of mortgagees only are confis 
cated and granted the smt to redeem by a tnort 
gagor is not barred bv s 20 Act IX of 1859 Bau 
natrv v Bbowanes SmaH 3 Agra, 13D 

70 Torfeilure of rebel * por 

pertg —A Ilindu widow in possession of a six annas 
tamuidan sbaro of ber husband s sold the share in 
1855 to persons who in X85S were convicted of 


. I ' 

» ' I I « I 

»-r 5 * > 

rercTsioncr to her husbands estate on the ground 


els ms as reversioner Meld that the suit was barred 
by s 20 of Act IX of 1839 Famdhun a 
Blawanei Singh 8 Agra 139 Bhuguan Das f 
Banee Dalai 2S D A N W P 1SC4 S20 and 
Sfahomtd Bahadur Khan v Collector of Bareilly 
13 B L R SSa LB 1 I A 167 referred to 
PiurHOii TrwAEi % Bassi Nath 

[I Ii. B , 13 All , 108 

77 Suit by mortgagee for pot 

teition after foreclosure — A suit by a mortgagee 

om the 

Oiie oi seisuie u su e Au u g 1 1 s ..u of the 
Act allows a concuirent period of twelve years to sue 
in the ordinary Civil Courts for confirmation of cinl 
nghts OoBisn Paitdet r Heeitht Bahakooh^ 

[6 XV E , 42 
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aqq pasnja.t aq naqAA qnaddn aqq ssiuiBip oq noiq 
-nSiqqo qnSoq on .lapun a.tojaiaqq suaa oSpnj qaiaqs!^ 
aqi 'aonaqBixa ni naqq euav qoy noiqnqqniii aqq 
'E881 JO opoQ ojnpaaojj qiAiq) oqq paqanu'a qi naqAv 
amqnqsqSarj ajqq jo pniin oqq ni naaq aAnq qsnm snoiq 
-njapqsnoo asaqx 'paJanq-Dmiq aq pqnoAA 'paquasajd 
naqq jq ‘qnaddn aqq ‘paBnjaj bi jadnnd n sn qnaddn 
oq aAnaq loj noqqnaqqddn nn a-xaqAA osna Aibao nq qnqq 
aq pqnoAV qqnsaj qnaiqanjd aqq ‘.xadnnd n sn qnaddn oq 
aAnaq joj SutAqddn joj pnn qnaddn nn Snqqq joj auiiq 
aninsaqq'saqiaasajd {o/,t pnn ggq ■sqan)qay noiqnqqrai^ 
aqq qnqq qonj aqq jo axoia m ‘joj .‘ sqnaddn oq Aqddn 
qonnna apoj ajnpaoojjr qiAiQ aqq jo gqf •» ni aqiu 
oqi ’?! onntqnoa oq Bajqsap qnnqqaddn aqq jx qnaddx; 
SmqBixa nn sn qi qnajq qqiqs dvm aqj ’[naddn aqq 
JO asodBip Aqijnssaoan Aqajaqq qon saop oq ‘notqcoiqddn 
Jadnnd aqq jo sasodsip eSpnp aqq nag a\ 'Jadnud 
n sn qnaddn oq OAnaq joj nojqnoiqddn nn pnn qxtaddn jo 
mnpnnjotnam n — ‘paqnasajd aq oq sqnoinnoop oqnjndas 
OAxq sajinbaj apoqq ojnpaaojj fiArg aqq'jo ggg -s 
‘sqnaddn jo asna aqq nj — : Bpnno.i2 SniAioqqoj aqq 
no ‘'j“Q ‘jivauT^ Ag ’noiqnqjmiq Aq pajjnq qon buax 
qroddn oqq qnqq (asna aqq Snipnnmoj pnn ooioop oqq 
«ntsjaAaj) pjajp — ‘qjtxog qSig aqq oq qnaddn pnoaas ng 

-psmnftwp— 2,181 ‘j^Qy jjoT.T.-g- .T.TW Tnr 


•uoxqnqxxnxq Aq pajjnq sn paBSxtnstp snAx qi ‘Snijnaq 
no om^ qi naqAV qnq ‘paqdaoon snAX qraddn aqq q 
‘pind Aqnp' snAX aaj aqx ’^bJ aqq ^nd oq qxreqqac 
oqq oq paqnnjS BnAX atnxq s^qaoAX n pun ‘pajxn 
aaj duroqB jo qnnomn aqq gnqonpai snqq ‘noxqnn 
jaAXoq n qn tninqo aqq Stnqnqs Aq qnaddn jo xnxipnnjoin 
aqq pnaran oq aAnaq BAnS eSpnp Oqq qnq ‘pasn 
snAX Jadnnd n sn qnaddn oq oAnaq aqq qqnsaj aiqq nx p 
‘paqaajxp boax tuBiiadund oq sn Ajxntinj Madnnd n 
qnaddn oq aAnaq joj notqiqad n qx qqxAX pnn qnaddn 
xnnpunJOtnaiE padxnnqsun nn paqnasajd ‘passimsip u£ 
pnq qxns aBoq.xx jjxqnxnqd y — ’Zesptiv ‘ygsg ’ 2 Tf ‘0 

‘ 60 f ‘CeSST foAIX a-mpaooj,^ jm 

— dvfap j,of asnva ftiaioiffhg — o^j: pito ’^f 

‘JI 'ifos pun g -s ‘(Hsi fo _jx) uoifvfiui 
— fnaddn fuanhaaqns U’OfuoifVfimt'j — pafaaCa* uoxf 
-ifddn ifon^ — jadnnd nsn poaddn of aanaiJofuoif 
-flddy — poaddn Jadnnpj 

688 ‘‘OIBO ‘"S. 'X '1 ■ inYAX-ssassig -a io 

iag jianng ViOHUAy •paqBinguiqsxp ‘jpg ‘73 
er ‘“S '7 ‘I 'spJQ 'A Jauui^is -paAxofqoj ‘90Z "IIV i 
‘"K '7 7 ‘uioSag piunjj -a mvSafj isvqqy pnn .‘ Qi 
‘‘ 2 tV Zr ‘‘ff '7 7 ‘lt >7 unt[Jini\[ -a mux iinvjn^ 
• SOg 03 “ff '7 'I ‘usafoofiiaj^ onjousu 

‘A njpunyomvfJ avysajp -araiq jo asdnq Aq pajji 
ajojajaqq bhav qx pun ‘aaj-qinog qqnj aqq jo quaraAi 
aqq no Aqno qxxq ‘paqnasaid buax .xadxixid n sn ai 
oq noiqiqod oqq uaqAX qon paqnqiqsnx snAx qiuB oqq qni 
PPS' ''ezet jaqtnaAO^ qqgg aqq no nasijn aAx 
oq pnnoj Suxaq noxqon jo asxxno aqq ‘pajxdxa ‘ioabaxc 
‘ naqq pnq qjns aqq Joj noiqnqimiq jo poijad oiqx ’JP 
axqq ui qnxnqd oqq sn paqna.xq n’aiqq boax noiqxqad Bxq px 
‘aaj-qjnog qqnj aqq And oq nixq uaAxS bxsax. axnxq px 
“^IdST nt paqaaCaj snAX noiqcoifdd'n sjh 'Aqjodo.i 
BiqnaAoraxux jo Ajdaoodj aqq joj suadnnd piiui 
in ans oq "aAnaq joj potjddn ‘0G8X .ioquxoAO^ qqg 
oqq no ‘jjiqnxnjd aqx 'osno n qans oq Aqddn qon sao 
qoy notqnqirairj; aqq jo f 'g Madund n sn ans c 
norqjqod aq? jo xioiqnqnosajd jo aqnp oqq qn qon pnn ‘aa 
>qjnog aqq jo qnaniAnd aqq- jaqjn Aqno poquqxqsni naa 
OAnq oq ‘noiqnqttnxq jo sasodjnd aqq joj ‘po.Topisuo 
oq qBnnr qxns oqq ‘jatqaj omns oqq joj qxns n joj pini 
sr oaj-qjnog qqnj n pan ‘paqooCoj bi si jadnnd ptiuo, 
111 ans oq noissinijod joj noiqnoiqddn nn ajaqA 
—•gTfpnv 'oif 'dop -ss ‘("ggsTj ^P°d ajnpaaojpj fiai^ 
— itoifVfntni fo pouad jaffn aaf-fjnoQ fo fuauiRnp, 
—aaf-jjnoj) /o fuawdvd Jof pafUvjB aunf fo not 
•jtafxpj — noifvoiiddv fo fvsnfapj — sxjadnnd puuo 
in ans of noifooiiddy — -gqp “ 
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-Koixaqq stcjiossia '« iTttVNnap •noiqnqimtq jo am; 
oqq niqqiAX Aqqnanbasuoo pun ‘gegl Jo’qoqoo'iqqzt oq 
no paqnasajd sn papingaj oq pqnoqg qnaddn jo in'npnn. 
-ouiaiu oqq ‘os 3 nioq qnqx ‘dnxnqs oqq OAxaoa.x o 
posnjoj qjnog aqq jo Joogo aqq qoxxqAX no Anp "oqq ‘•a- 
‘JoqmaooQ; qeqg oqq no qnaddn jo lunpxinjoxnoxn aqq o' 
poxxgn naoq pnq dtnnqs oqq ji sn pajopxsnoa oq pqnoqt 
osno aqq ‘ptnd aq pqnoqs Aqnp dmnqs aqq qoiqAX nc 
Anp aqq oq Bn joqxuooao; qqqp axqq no jopjo on’ opnni 
pnq qinog aqq sy qioquniS oq pqnoqs noxqnoiqddn aq^ 
q'Bqq piajgr •paqqj qnaddn axqq pxin poxgfn oq pqnoqs 
dmnqs aqq qnqq gntqen qnaddn jo qjuog oqq oq paxqddn 
Avon ojojajaqq giqnxnqd aqx -aqnq ooq snAx qx "qnxqq 
pnnoj 3 oqqno pasnjaj aq qnq 'qnaddn jo xunpn'cjoniani 
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UMITATION ACT, 1877 — contmned.' 
was not shown fop not~having presented the appeal 
j limited period, ^ In calculating the number 
days limited for appealing, the period occupied by 
the Court in disposing of an application for review 
presented during the time limited for appealing must 
not be reckoned Nobo Kissek SiuaH o. Ka.minee 
I>-^SSEE • . . B. L. B.. Sup. VoL, 349 

[2 W. B., Mis., 85; Bourke, A. O. C., 38 

26, . — Appeal preferred after 

time, Admission of — Ground for delay , — In a case 
decided by a Deputy Collector, an appeal was prcfeiTed 
to the Collector, who rejected it, holding that ho had 
no jurisdiction. An appeal was then preferred to the 
.Judge, who also rejected it, 'on the ground of want of 
jurisdiction, and referred the parties to the Collector. 
The Collector accordingly tried the case, but his 
pioceedingB were quashed bj’ the High Court as being 
without jurisdiction. The parties then applied to the 
J ttdge for a review of his order, which he refused to 
grant, suggesting an appeal. They accoidingly filed 
_an appeal, and .the Judge reversed the order of. the 
iTSSaiy Collector. Meld that the Judge, not having 
admittetSHlie review as he might have done, was at 
liberty to trejrt -the appeal as one filed after time on 
sufficient reasons assigned for the delay. Teot- 
BUCKHNATH ChTJOEBEBITTIT v JhABBOO SHAIKH 

[10 W. B., 334 


27. 


Delay in appealing — 
■An application for review. 


Application far review, 
if made within reasonable time and with due diligence, 
is a sufficient cause for delay in preferring an appeal, 
if the appeal is prefen'ed as speedily as may he after 
the other prooee^ugs. Khibee Singh v, Jewan 
Singh 22 "W. B., 78 

_ 28. Appeal admitted out of 

time — Review pending — Time excluded — Review 
when excuse for delay, — In calculating the period 
allowed by the Limitation Act, 1877, for presenting 
an appeal, the time during which an application for 
review of judgment is pending cannot be excluded as 
a matter of right. Dut if an application for review 
has been presented with due diligence and admitted, 
and there was a reasonable prospect that the petitioner 
Tvould obtain by the reriew all he could obtain by 
appeal, the Court would he justified in admitting 
-an appeal presented out of time. Vashdeva v, Chh- 
NiASAMi . . . I. li, B, 7 Mad., 584 

29. Time for preferring — 

Pendency of application for review, — ‘In computing 
the period within which an appeal may be preferred, 
the time during which an application for review was 
pending is to bo excluded. In the statteb of tee 
tetition of Beojendbo Coomae Eot 

[B, I.. E., Sup. VoL, 728 : 7 W. B., 529 

Poeesh Nath Rot f. Gopab Keisto Deb 

[16 W. B., 61 


30. Date from which time for 

-appeal runs where an application for review is 
admitted , — ilTiether a review order is rightly made 
upon legal grounds or not, when once made it has the 
effect of TC-opcning the hearing and of causing the 
judgment passed upon such hearing to be the final 
judgment as regards the parties to that review; 


JjTMJTATlON ACT, 1877-cont{m,ed. 

consequently any such parties’ right of appeal against 
the decretal order runs fi'om' the time of the final 
order on review, even if the Appellate Court should 
put aside the review matter. Eoop Eabee Eooee 
c. Doobab Pandef . . . 20 TV, E,, 101 

; Delay in filing — Grounds 

for delay, — Delay in preferring an appeal should be 
explained. Inasmuch as a new statement of the law 
by the High Court is not a sufficient excuse for delay 
in applying for a reriow of judgment, it is still less an 
excuse for delay in appealing against a judgment. 
Mowbi Bewa V. Sooeendbanath Box 

[2 B. L. B., A. C., 184 : 10 W, E„ 178 

A:hea Nashxa v. Gajan Shhtae 

[2 B. L. E., Ap., 35: 11 W. B., 130 

32. Time for appealing — Al- 

teration in la tv. — An appeal will not be allowed after 
the time for appealing has expired, merely because 
a judgment altering the view of the law which pre- 
vailed at the time of the decision of the original suit 
has subsequently been given by the High Court. 
SlAKHEN HAIKIN V. JlANCHAND LahHABHAI 

. [5 Bom., A. C., 107 

33. — — Sufficient cause for admis- 

sion of appeal after time — Appellate Court. — A cer- 
tain suit was dismissed on the 26th July 1875, on 
which day the plaintiff applied for a copy of the 
Court’s decree. She obtained the copy on the 31st 
July, and on the 81st August, or one day beyond the 
period allowed by law, she presented an appeal to the 
Appellate Court, She did not assign in her petition 
any cause for not presenting it within such period, but 
alioged vcrb.allytbatshehad miscalculated the period. 
The Appellate Court recorded that it should excuse 
the delay, and admitted the appeal. Meld that there 
was, 'under the circumstances, no sufficient cause for 
the delay. An Appellate Court should not admit an 
appeal after the period of limitatiou prcscribed'there- 
for without recording its reasons for being satisfied 
that there was sufficient cause for not presenting it 
within such period. ZaibhiiNISsa Bibi v. Khishsi 
B iBi .... I. B. B., 1 AH., 260 

34. Suits under Act X of 

1859 — Civil Procedure Code, 1859, s.333 — Act Xof 
1859, s. 131.— Although in computing the period of 
limitatiou in suits under Act X of 1859 no deduction 
was allowed as in s. 14 of Act XIV of 1859, yet 
s. 161 of Act X of 1859, read together with s. 833 
of Act VIII of 1859. gave the Court discretion to 
allow an appeal to be presented after time, on the 
gi’ound that its pendency in a Court that had no 
jurisdiction “was sufficient cause for delay.”^ Mo- 
DHOOSOODHN Mojooxedab f. Beojonath ^one . 
CnowKHEX . . .5 TV. E., Act X, 44 


But see Kabee Kishoee Pahe r. Monee Bah 
Singh . , . .5 "W. K., Act X, 46 


35, Admission of appeal after 

time — Discretion of Judge , — It is in the discretion 
of the Judge to consider whether sufficient cause has 
been shoum for the non-presentation of an appeal m 
proper time, owing to delay on the part of the Col- 
lector, to whom the appeal was wrongly preferred jn 
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10 Time far preHtth»s 


qamiy tbe luit n C unrr u uuiap o ana 
honlveTiha t JCrxiHa Chnniir Dai Dita^i 
I L D 5 Cate 3J4 and Soatetn Ally v 


17 .r— — iSui/ io vompel reaiifra 
Uon—HtgittraUon Act IlIo/lS?7 t 77 Tucpro 
<iiion» of I 5 of Act XV of 187" »ppJy to tuit* 
instituted uuler the provitons of t 77 of the 
Teg atration Act (III of 1677) MJADcrTOOixi t 
Wkib Ati 

[I L R, 8 Calc , 910 10 C L R, 333 

18 Suit under e Se 

gtiif niton Act fill of 1877J— Tiling of tuit on re 
open nj of Courl « here Itmilaiion expiree on a 
aay tehen \t t» elated — heu tho period of lim t 


re opens is barred ArrA Kao '*ahati Aswa 
Pau I Kbish-sasit&thi I li. B , 20 Mad^ 248 
See Yebsajiva r Abbiau 

[I Ii R, 18 Mad, 88 
19 ' Cttil Froeedure Code 

JS77 t 5S1 — Time for Jil ng objeclton — Holiday — 
Where tho time for fU objections under s 661 


20 CisiZ Procedure Code 

t 551 Ohjeefton under— S 5 of Act XV of 1877 
does not apply to an objection under > 661 of 
the Procedure Code KAtlx PkoStjhbo Bibixas v 
hlraQALA Basseb I. Ii B. , 8 Calc , 631 

21 ' - ■ ■ Ohjeei one io decree — 

Civil Procedure Code 1877 e 561 — Exientton gf 
time — The seven days within wh cli a notice of 
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XiIMITATION ACT, 1877— eon< nved 
to eiteod the period DfiOAMBEn SrozuircAB r 
Kaixyhath Roy 

[I L R , 7 Calc., 654 0 C L. R, 266 

22 ■ ■■ — Oljechont taken under 

t 3-lS Civil Profeiftire Code !8o9 — TFilhdraival 
of appeitl — Oronml for orfnii//«nj appeal after 
time— The circntnst'ince that n respondent who 


Soorendra hath Roy 2B L S A C 134 10 W 
Jtf 178 foDowed SruDnAi Dataiji t Raohit 
katdji Vasanji 10 Bom ,*397 

23 Time exp ring teJm 

Coart It eloted—Execut on of deeree—Trantfer 
ef decree for sxecu^en — Where parties are pre 
Wonted from dom^ a thin^ ii Coirt on a particular 


Has made and p’auted on tl c ^nd September 
18$9 and ou the 9lh of September (the Court hanug 
Wn closed from the 3rd to the 8th inclusive on 
tccouat of the Ifoharrum) the decree holder app] ed 
for execution under s 230 of tl e Code — IPeld 
that be was ent tied to the benefit of the ri;Ie 
laid down ms 5 of the Limitatiou Act upon tho 
broad pnaciple above stated Shoothee Bhutan 
Radro V Oov ni Ciuader Bog I L R 13 Cals 
231 applied in principle Pbaet Jlonuv Aion 
e Autthda Chabak Biswas 

[I L R , 18 Calc , 831 
24 - Admits on of after 

limited period — Grounds for admitiion after time 
•—'Cu^ctent cause for delay — Act Till of 1859 


Uonr SAwjry 

[4 B Ii R, Ap 84 13 W R, 245 

25 — Calculation of period 

ttlloeed for—Reatonahle ground for enlarg ng 
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IiiraTATIOlSr ACT, l677~conl!t,un!. 

Ji’., S JU„ -nr,, rrfirml to, JIi’baim Jicoust v, 
ConrcTOii or Mrz,in’Ar.yAOAit 

[L L. R., 0 All., H 
i/rW oiinjijunl tiiulor tlic Lrtfm I’litout, nflinii- 
5«p Gif' jtiilKini'iit ofMAiiMoon. J., (Iml tlic jwi'rty 
of till' njijii-ll.nnl nnil tlir fncl tlmt (ilic wris ii ])nr(1n]i> 
«n!(1iin Irttlydiil not conslittitc “ m/licioiit muse" lor 
nil cvUii-ioii of tlir li'iiit.otimi jicriod ivilliiii llio 
jiironinp of ff. 6 of the Limitation Act, nrid flint mich 
•cxlciision ought not to lie granted. Moshnullah v. 
jllviril,,Ua!i, J. Jj. Ju, 18 Vale,, 7S, niid Col lint v. 
Vrrtrii of I’luldinfflon, L. A’., 5 Q. Jl. 11., 3GS, 
refemd to. llrsAi.vi Ueouji r. Coi,u:oTOn or 
AIivArrAr.xAOAit . . X Ii. IL, 8 All., 665 

43.- “ Sufficient cause” Jor not 

presmtinfl appeal icitliinfimc — Admission of appeal 
— Discretion of Ccurt. — In a suit for ejectment 
iiistiliited in tlicltcvcimeCourt under s. 03 (//) of the 
P. Itent Act (XII of IbSl), the Court gave 
judgment decreeing the claim on the loth September 
18SI. The value of the subject-matter exceeded 
JllOO, and an appeal consequently lay to the District 
Judge ! but there was nothing upon the face of the 
record to show tlint the decree was appealable. The 
period of limitation for the nppc.al expired on the 
I6th October, and the defendant, being under the im- 
prc.ssion that the decree was not appealable, aiiplied 
to the Do.wl of Itevcnne on the 8th .Tnuunry 1SS6 
for revision of the first Court’s decree. Tlie proceed- 
ings before the Doivd lasted until tlie 2'lth April, 
xvhon the defendant for the first time was informed 
that the value of the subject-matter being over 11100, 
the decree was a]ipralable, ’and that the applica- 
tion for revision had therefore been rejected. On the 
23rd Ifay the defendant filed an appeal to thu District 
Judge, who, under s. 5 of the Limitation Act, ad- 
mitted the nppc.al, and, reversing the first Court’s 
decision, dismissed the claim. Held on appeal by 
the plaintiff that, under the circumstances, the High 
Court ought not to interfere with the discretion ex- 
ercised by the District Judge in admitting the appeal 
under s. 5 of the Limitation Act aftci- the period of 
limitation prescribed therefor. Per Edge, C.J., that 
under the circumstances above stated, ho would not 
himself haxc held that the defendant had shomi 
“suflicient cause,” within the meaning of s. 5, for 
the admission of the appeal ; but that the Court 
ought not to interfere with the discretion of the 
Judge when ho had applied Ids mhid to the subject- 
matter before him, unless ho had clearly acted on in- 
sufficient grounds or improperly exercised his discre- 
tion. Fatima Begitm r. Hansi 

[I. L. B., 8 All., 244 

44. Ouardian and minoi — 

Decree against minoi — Neglect of guardian to ap- 
peal — Leave to appeal granted to minor after at- 
taining majoritg — Sufficient cause — Limitation 
Act, s. 14.— Ono J died in 1886, and by his will 
directed lus daughter-in-law, L, to adopt Si, his ne- 
phew’s son, and “to this lad as his inheritance” he 
gave the residue of his property. In a suit filed to 
have the will construed, a decree was passed on the 
1st October 1887, declaring {inter alid) that, until 
his adoption by L, K w'as not entitled to any part of 


LIMITATIOW act, 1877 — continued, 
jlic estate. AT was then a minor, and was represented 
in the suit by his father and guardian. No appeal 
was made against the decree, but the guardian and L 
began to negotiate with each other as to the sum of 
money which each should receive out of the testator’s 
residuary estate ns the price of giving and receiving 
®'ioptiou. 'These negotiations continued 
until 1800, when L died, and the adoption directed 
by the will thus became impossible. In December 
1891, 7T, alleging that he had only attained majority 
on the I4th of that month, ajiplied for a review of 
judgment, but his application was rejected In March 
1895, ho obtained a nile nxsi for leave to appeal 
against the decree of the 1st October 1887. He sub- 
mitted that the circumstances amounted to “suflicient 
cause ” under s. 5 of the Limitation Act (XV of 1877), 
and that he had not unduly delayed his application 
after attaining full age. Seld that the special cir- 
cumstances did amount to “sutfioieut cause” under 
the above section, and that leave to appeal should be 
fwanted. ’The guardian was desirous that the adop- 
tion ordered by the decree should take place, hoping 
tliat ho would obtain n large sum of money forgiving 
the minor in adoption. Ilis interests were therefore 
in conflict with those of the minor, and the interests 
of the latter were not sufliciciitly consulted in deciding 
whether or not to appeal against the decree. CuE- 
SANDAS L’ATnA r. Lapkavauoo 

[L L. B., 20 Bom., 104 

45. Sufficient cause — Civil 

Drocedure Code (1832J, s, lOS — JEx-parle decree — 
Limitation Act, s. 14. — In a suit for possession of 
certain lands, after the defendants had filed their 
written statements, a commissioner was appointed to 
hold a local inquiry. The coimnissioncr having com- 
pleted his inquiry, a day was fixed for the hearing of 
the suit, and on that date the pleaders for some of the 
defendants having infonned the Court that they had 
no instructions from their clients, and the rest of the 
'defendants hartiig accepted the report of the com- 
missioner, the suit was decreed in accordance with it 
on the 13th April 1893. On the 10th May following, 
one of the defendants, who Was not represented at the 
hearing of the suit, made an application under s. 108 
of the Code of Civil Procedure to have the decree set 
aside. The Subordinate Judge, on the 30th Novem- 
ber 1893, rejected the application, holding that the 
petitioner had not only notice of the day of hearing, 
but he was actually present in Court on that day. 
The petitioner, on the 24th February 1894, filed an 
appeal to the High Court against that order, and, on 
the !8th January 1895, that appeal was dismissed on 
the merits. On the 30th March 1895, an appeal was 
presented against the- original decree to the High 
Court, and it was contended that, under s. 6 of the 
Limitation Act, suflicient cause was shown for not 
filing the appeal within time. It was also contended 
that the time during which the petitioner was prose- - 
cuting his application under s. 103 of the Code of 
Civ'il Procedure should be excluded in computing the 
period of limitation under s. 14 of the Limitation Act. 
Held that s. 14 of the Limitation Act did not apply 
to appeals. Seld also that this was not a case in 
which an application could properly be made under 
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LIMITATION ACT, 1877— conJuUfst? 
the first instance and the High Court lias no antlior. 
ity to interfere with such cscrcise of discretwu by 
tleJudce Eajcoojiar Hot c Mahomed ttaia 

[7WIt,337 

30 - — - PoKtr q/Diri«ioM Conrt 

,j j, y « >• 7 /iitt nAn It ttnmntitt 


be inipugneu anu sei aaw at Luo <i i i, uj Uiv 
Division Court before \eh cli it was brought for 
hearing on the ground tl at the reasons assigned for 
admitt Dg it were erroneous or inadequate Dobet 
Sahai r OahebdiLal LL n,lAll,S4 


8 b ot tUL Ailu iLa 0 1 All l> .j ^ iu ^ a 
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Chtohib SncAs I li. S , 6 Calc , 1 

88 — ■ Apptil admHtti ojUr 

i mt iy Dittrtet C«ir/— Po« «r of $obordtnalt 

< A tM 4 f f/% *, 


39 - Adm sa on of token ou( 

of tttnt ly Uxatrtei Jtidge — Tramftr of same to 
&iicrdiOate Judge for hearing — Power of Sutor 
diiaie Judge to d amtaa tvcli appeal — Dtere an 


LIMITATION ACT, 1877— eon^iBueif 
Act 1S77 admitting an appeal after the pci od 
prescribed therefor may be set aside on proper cause 
bei g ahowu by the t-onrt which made it Ven 
EAT&ATIDVV ^A<}ADH I L B,QMad,450 

See lIOBHAHUiLAU r Auuedhlxah 

[L L. R,, 13 Calc., 78 

41, - Appeal fled he ond time 


42. — Appeal~Admtttion after 

ime-~ S Jfetent eaute Foierty — Purdah 
natl «« — Oil the 14th February 1881 the High Coirt 
dismissed an appl cation of the 2‘’ud March 1883, 
by ft purdahnashia lady for Icaw to appeal m 
formd pauperte from a decree dated the 16th. 
September 188'* the application after giving credit 


I 


3S refer ed to ffeld also by Mahmood J 


40 — .AdffltAjion of appeal out 

o^time — Ex parte order eet aside at hearing —An 
order made ex parte under s 5 of the LamtatioB 


Cale, 78, and Afajiyw Zal v Kandhat Zal, I i. 
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' DIGEST OF CASES. 
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lilMITATIOK" ACT, 1877 — coTtiintied. 

plaintiff applied for a review of ijudgmeut of tLo 
Appellate Court on the 27th January JS9I. The 
petition of review was rejected on tlie 18th March 
1891. Thereupon the plaintiff preferred a second 
appeal to the Hiph Court on the 13th April 1891. 
Meld that the second appeal '(vas timc-ban'cd. The 
tune taken in prosecuting the application for review 
could not ho deducted in calculating the period of 
limitation, ns the jilaintiff Lad not shown that he 
had reasonable prouiids for asking for a review. 
PiTNDLiK V. AenuT . I. L. R., 18 Bom., 84 

_ 52. Qroundfor non-prosecu- 

lion of appeal. — The fact that the plaintiff’s attor- 
ney, on being served n ith notice of appeal, failed to 
notice that a paity who had been a defendant in the 
Court below had not been made a respondent in the 
appeal, coupled with the fact that the application 
made by the plaintiff to make such defendant n party 
respondent after the j'criod of limitation had expired 
was not made at the earliest opportunity possible, is 
not a sufficient ground under s.- 6 of the Limit- 
ation Act for non-piosecution of the appeal within 
the period allowed. CorpohatION op the Towh or 
CAicuTTA V. Andehson . T. L. K., 10 Calc., 445 

63. Sltsiakc of counsel — De- 

lay — “ Sitffidenl cause.” — In a suit between A .and 
jS heard on the 29th .Taunary 3 883, a certain con- 
veyance was filed with the plaint, but up to the hear- 
ing this conveyance had been protected from dis- 
covery. P’s counsel had, however, had a copy thereof 
delivered to him at the time P’s nritteu statement 
was being drawn, and a copy briefed to him at the 
hearing. At the hearing .4*6 counsel stated that the 
effect of the conveyance was to vest the entu-ety of a 
ceitain property in A ; this view was accepted by 
P’s counsel, who did not read the conveyance. The 
only issue in the case was “ who was in possession of 
the property,” and the Court decided this issue on 
the 6th February in faiour of the plaintiff. On the 
26th February li brought a suit against A to set 
aside this conveyance on the giound of fraud. And 
in certain proceedings in this case taken on the Slst 
March, P’s counsel discovered, as he alleged for the 
first time, that under the conveyance, a moiety of a 
seven twenty-fourth share remained in P. On that 
day instructiniiB were given to P’s counsel to draw 
up a petition of review of the judgment of the 6th 
February. This petition, owing to the Easter vaca- 
tion, was not, and could not have been, presented till 
the 9th April. In deciding whether P had shown 
"sufficient cause,” within the meaning of s. 5 of 
the Limitation Act, for not making the applica- 
tion within the time allowed by law, the Court, fol- 
lowing the principles laid down by Bowen, L.J., in 
In re Manchester Kconomic Building Society, L. B., 

24 Ch. D., 4SS, in its discretion, held that “sufficient 
cause” had been shown by P. Anderson y. -Corpo- 
ration of the Toten of Calcutta, I. L. M., 10 Calc,, 
445, distinguished. In the mattes of the peti- 
tion OF SoEOMON. Gopaue Chuhdee Lahiex ti. 
SoioMON . . . I. L. E;, 11 Calc., 767 

In the same case on appeal, — Meld on the facts 
that there was no “ sufficient cause ” for not making 
an application for review within the time limited by 


LIMITATION ACT, l&ll -continued. 
s. 6 of the Limitation Act, 1877. Gopae Chukdea 
Lahiei V. SOEOMON . I. L. E., 13 Calc., 62 

54. — Discretion of Court to 

admit appeal after time* — Exercise by Court of the 
discretion given to it by s. 5 of tbo Limitation Act, 
1877, by making person a respondent when the time 
for appealing against him had expired. Mahiokta 
Mofee r. Boboda Peosae Mooeeejee 

[I. L. E., 8 Calc., 355 : 11 C. L. E., 430 

55. — - Appeal in pauper suit — 

Application for veaiejc.— The language of the Limit- 
ation Act precludes any other construction than tliat 
while a pauper may apply for a review of judgment 
w'ith the same indulgence as to delay in making the ’ 
application as a person who is not a pauper, yet, in 
making his application for leave to appeal, similar 
indulgence is not extended to him. Laeshmi r. 
Anaxta Shanbaqa . I. L. E., 2 Mad., 230 

56. Sufficient cause — Poverty 

— Admission of appeal after time.' — Poverty is not 
“ sufficient cause,” within Jilie meaning of s. 5 of the 
Limitation Act (XV of 1877), for admitting an 
appeal after the ordinary period of limitation 
iwcscribed therefor has expired. MoshatjEDAH v. 
AmiEBiJUiAH . . . I. L. E., 13 Calc., 78 

67. — Application for leave to 

appeal to Privy Council. — The provisions of the 
second paragraph of b7B of the Limitation Act (XV 
of 1877) do not extend to applications for leave to 
appeal to Her Majesty in Council. Zakshmi, v. 
Ananta Shanhhaga, I, L. B., 2 Mad., 230, and 
Cranga dr v. Balwant dir. Weekly Notes, AIL, 
1S81, p. 130, referred to. In the mattes of the 
FETITION OF SiTA BaM KBSHO 

[I. L, E., 15 AU., 14 

58. Discretion of Court — 

Appeal out of time. Admission of.—S. 5 of the 
Limitation Act gives a discretion to a Court to admit 
an appeal filed out of time. A valued his suit at 
K18,000, which was reduced to less than E5,000 by 
the Court of first instance at Eajshahye. A decree, 
dated the 20th December 1883, was given against the 
defendant, who applied for copies on the 3rd of 
Pebniary, and the, decree was ready on the 7th. The 
defendant was apparently under the impression that 
the appeal would lie to the High Coart ; but on the 
16th of March a letter was despatched by his Cal- 
cutta agent informing him that he was mistaken, and ; 
that the appeal lay to the District Judge. This 
letter reached Eajshahye'on the I7th, and the appeal 
was filed on the 23rd of March. Held that, under 
the circumstances, the Court might admit the appeal 
in the exercise of its discretion under s. 5 or the 
Limitation Act. Hue6 Chhndeb Eoyv. Shenamoxi 
' [I,L.E., 13 Calc.,286 

59. - and S. 14:— Delay— Suffi- 

cient cause— Deduction of time spent in another liti- 
gation in respect of the same subject-matter Mis- 
take of late.— Mere ignorance of the law cannot bore- 
cognized as a sufficient reason for delay under s. 6 of 
the Limitation Act (XV of'1877). A obtained a 
decree against S as the heir and legal representatii & 
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DIGEST OF GASES 


J 4778 ) 


IiIMlTATION ACT, 1877— confitiuei. 

«. 108 of the CoJe of Cull Procedure Eren euppo** 
mg that the decree could bo called an ex'partt decree. 


this w as not a Bulhcicnt cause ^or sot prcienitog the 


48 and s. 14 — Oround for 

admtision of appeal after iiwe —The eireimirtancea 
contemplated in « 14 of the Limitation Act, 1877, 
\7ill ordini^nly constitute a snfficicnt cause in the sense 
of s 5 for not presenting an appeal within the penod 
of limitation BAiTl’ii hrron e Qtmijrt Bist 

[L I. B., B All , Bfil 
47. ■ Beetdo — AppUealtonfor 

rtr\tai—Saffe\enl eaase for dela;/— Pendency of 
aecond appeal— Ignorance of effect of judgment — 
O obtained a decree against Jf in the Court of the 
Suhor^nate Judge of Ahmedabad for the refund of 
a certain turn of mone^ alleged to have beeu tljegaUy 


IiUtlTATION ACT, 1877— coefinueJ 
penod of limitation prescribed for such appeal has 
passed AaasHCLLS r Collector o? Dacos 

[I L R, 16 Calc. 242 

49 — — Time occupied in leeJcmg 

rtrtew of judgment— Compulation of time for 
appeal — Diecretion of Court —An appellant is not 
entitled os of right to the exclusion of the time 
occupied by him in seclting a review of ludgment, m 
the eompataiion of the time within which his appeal 
IS preferred ^Vhcrc it appeared that the application 


occnpiel GOTiin)! r BnAKSASi 

[L D R., 14 Mad , 81 


^urt for review ^a judgment passed on the 19th 


luu uiauer was na juai ala ^ lu u wu x ,mv 
proceedings in the bmall Cause Court to be stajed 


that s G and the first paragraph of s 28 of the 
Conrt Fm Act (VII of 1870) were applicable that 
there was no mistake or inadvertence within the 
neaomg of the second paragraph of a 28, that 
the Judge bad no power under the circamstances 
to admit the application as oao presented after 
niuetjr days from the date of the decree: that 
there was no presentation withm ninety days of 
an application which could have been received, 
that no sufficient cause had been shown within 
the meuDiog of s 5 of the Limitation Act for not 
making the application within ninety diys, and 
that the application was conseguently barred by 
limitation, and ought to have been rejected JltrNBO 
r Cawspore Mtjhicipal Board 

[I li R , 12 All , 67 
61 JppftoafioH far review— 


■Sevtete, Pxeluatonofitne 


application for review may be considered as 
•Qlficieat cause for delay in filing an appeal the 
sppeOuat is bound Co satisfy the Court that such 
circumstances did exist in his case, and that he 
bad sufficient cause for not presenting the appeal 
withta the presenhed period The plaintiff obtained 
a decree for possession of certain land in the Court 
of first instance This decree was reversed by the 
Appellato Court on the 28th October 1890 The 
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DIGEST OF CASES 
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LIMITATION ACT, 1877— <-c» Mti 
of hi* deceased undo C T1 e decree d reeled that 
the a nount adjudged should be r covered from C a 
assets in the hands of li In eiecut o » nf this decree 
certa n property was attacl ed B chimed th a pit^ 


LIMITATION ACT, 1877— con^ luerf 


an appeal from the erder in execution madu on 20tli 
IiOTimber 18aO This appeal was rejected as lime 
barred under art 152 of ech 11 of the Lim tation 


Dench detemiiBing the Hppeal of any qu st on as to 
its adsiias btl ty after the period of limitation pre 


that interiened between the date of the order 
appealed against and the date of filing tho suit 
SlTlBlU FaBAJI r hiDlBATALAD IIaBISUET 

[L L B , 12 Bom., 320 

60 , SuJJ’extnl canrc— Jppea/ 

Friuntatton of to i rosy Covrf— The j resentstion 
of an appeal to a wrong Court under a 6on4 Jtdo 
juutake may be infficicnt cause within the mean* 
iBgofa 5 of theLimitatiouAet Stturam Farojt j 
N mla I L E Bitn 8S0 •zplained Dasa 
BQAX JAUSEIJI r llA5EEeDA SOBAMI 

[I L R , 21 Bom , 662 

61 and e 14—Jlmuttono/ 

lei/ond ent cuom —Appeal 


within the meaning of s S of the L tmUtion Act for 
admitting tbs same appeal id the proper Court after 
the per od of limitat on prescribed therefor bad ex 
p red To enable the Court to admit an appeal after 
the period of limitation prescribed therefor bad ex 


63 — — SuJ/inent eaute—De<}uc~ 

lion of itrne appeal frai protecufed tn icrono Ccvrl 
—LtmttaUon Act * 14 —An appellant who 1 as pro 


[I L.R.23Calc,626 
64 ead 0 14— *iS'i(jJ?ciea/ 

cause lo excute delap — Mutalce t» faro Land 


desired lo appeal against the drew “jJ 


1 onest though mistaken bel ef formed with due care 
and attent 00 that he yvas appealing to the right 
Court JaqLali Dab ^araik Sma 

[I L R , 10 All., 624 
62 ■ Appeal preferred to 

wrong Court tTij-ough mutake of la 0 — Esclneton 
of time — & 14 of the Limitat on Act (\\ of 
1877) does not contemplate cases where qnrstwos 
of want of junsdiction arise from s mple ignonuice 
of the lai4^ the facta being fully appirent bat n 

limited to cases where from tond m stake of fact / *V?c-a*»1r> a 

the suitor has been misled info 1 tigating in a wroog / r » esfxw-^i:,^, _ 

Court The phrase other cause of a 1 te ! ef t>^ 


appelLiot couju ^ fU d i)-. ... 

wrong I tired Cl W whether t r .•>. 

District Jo«4.<*" p„mi 1 eirniai»**pcc* .. 
peiUnt ffs.li O-ort- a.tAl c« » 

m.ppeahnfft;«'^.rca.-ea»d a ‘ 

tehef/oiw^VlH *• ** '‘f Li- 
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MMITATJON ACT, 1677~<:,fM 
It. 10 (1871, eAOilBm, e.2). 

•'Vf iM'siTOtt AMI Cni tnroe.. 

[I. L. R., 23 Calc,, 0d2 

Are Tuffr , L L. 1}., 10 Bom., 651 

^ rt Atie* 

( I'.-f Ir,'.. V, ■>.!„.) 4 ly i,„; efiati. t),r rrbi'wi of 
Sr*!-.!--,- y, r irin;. A iini'imi'lsr ii tmta 

tru-,;.-. i,,!i,,.| {!,„ tf;.-,’.!ii'!f: rf .. i>, Ar! XIV of IK?, 
I ifA M .’.ruti! lU'i! ., )nr.ii,>A*ixt7-« Jior 

(2 JI. L. n., A. C., 28-1 ; 11 W. E., 72 

E - in pas- 

ftn u.- ■ A ,"4 .till n j^imn.io') nh>r thf m- rt- 
ts^-i (.■>• } ,-• u fsih'ir^ ii rn: It trtistee for (}«. mnri- 
V-..*"' tti’.hhi th- iiiri-iitii.- <4 r. of Aft XIV of 
• l.V,;<. I,,u.!. tt.i-i! e. .IaI!,U, At,t 

fE, to E., Sup, X'‘ol., 001 ; 0 W. E. ,- 187 

3, - ... — Trnti — Master and irreant. 

'-'A nv.ias of watioy on (Ji/Tornjt 

'‘th to 1 ii» y rijitii, /i. for tlt( ji'ii-piio of erect- 
h-r I 'at'titi,.-4. »’c„ for .(. Ji) a .'uil liy A for re- 
roHCyrif !?1‘ Kti'iee. /,’ raij'it ihi; ihfti!'-.’ tint the 
»•■,!’, In o> M for n* it Ti I.rf<>l to rum'' nitvanrcil 

j”o,-,' (!;\n ti.f'i' 11 sr* i rfnr.- the ^iiiS. f/eif that 
th" {ettSi'C f'Ss of the nitiifi of .1 tniiit, .mil limit' 
At'-.-i ‘'-Oiil r.o* appiy, x.tn.ts.iy ]).{•. r. 'MaUMHIX 
or It! t’.’.HVAM 

[1 B, Jj. E., S, IV., 11 : 10 W. E„ 174 

”1.'“““' “ I'msfrr—Mo’.oit' tan indy’s 

rt/ ;le.~Ati n t'lit hy (he jiurehi'' r of .0 Mahoainhti 
I.e'l-'* y’nre in hrr fath r'ji pr-ihrty .ifnimi htr 
I !(.-.Ih r, tl wn« III III tinh n« tlo' jiropcrty, n }i!le in tUc 
liMn!' of the hrolh' r, ivn« in the h.mde of n trustee, 
r.-ni not fn tiihrr’c [•o'o'.'io i, liniitntioi ronW t!0t 
Rj'jili. H.toit.tn.tit t'jioivaur r. M.iiitai! BERiiar. 

rw. E., 1804, 377.- 

5, 7'r:isf — /'niilian, as reynrdt 

t-.r of yoriT mimyiny ffaie of rieceaspil 

.It.it.i .-.\ .1 .Min-im-i in 5817, to ivliidi n'cre 

prrti-.y th- ro'i«. 'bnuiitiri. n'ni willow of u tifccaseil 
Mr.h.O'iK'lui V'’ 1 'ri‘tor, (niitferrcil tlie slmrrs of two 
.itiitKir ihs'iRhSiM in their fnthi-r’s r’t.iti', hsvinir hecu 
« tecntj'l hy th'.ir r.’-o'Io the irMoi'', on their hclmlf. 

In n ‘!iit in tF^dto »'t n'.i'le the rohhnami nt tho . 
iTi’t.wco of the two ihr.phters. the ciiiience showed 
that the »nn« tinnivsnl the jirnpCTty after their 
fither’s (hash, -awl at the time tlie Fnlehii.ama was 
« xi'cntixj. //rid, on tlie <jm stio'i of Umitati ni. that it 
was not to iie inferred ihit the sons,' by reason of 


let hale hi *. '1 "> l.’irre*! if it hid i 
fecond fdain'IfT nhvie. who had tiol nttninod his i 
niasiritv three i, i ars In fore the Miit. Jh!d that tho ’ 
kiIl’ in I XI eiilioti soiietit to hi- si t ai'tde wa-i illetml niider 
Tmiisfi r of l»ro;>r."ty Art, s. fih hut liint the stilt to , 
fit ii n«ide v..avt,>irred liv limitation. \ rori'itaw-asi.A r. t 
ll.ArAva-.'. . . . I. li. E., IG MacL, 430 , 


n. 0. 

.SVe S, la 


L I,. E., 6 Eom., 103 
g. L. E., 4 AH., 530 
I. Ii. E., 8 Eom., 501 


therefore .«. 10 of Aet -KV of 1677 was inapplicihlc., 
3o that, as rcitards tli6 property included in the 
tolilmawn, n snil hrouyht in 1SS2 hy the daughters 
would ho barred l-v time. Mauomeu Aiitina 
KAtmi r. AvtT.tii KAKitif B.r>TJ 

a. Jj. B", 16 Gale., 161 
L.B., 16LA.,220 

Q, — Trutlee — "Oepository — Im- 

moreallr properfil made over fo ilefendant 
attd to jylaitxffjf — Axty iSof^i ct* j5, 
s. 1, — \Vhcrc immoveable property was given into the 
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DIGEST OF CASES 


( 4798 ) 


LIMITATION ACT, 1877— ccni.Awetf 
■inirr Ph 08 'jna NAfU Kor ChOWdsv r ApM 
LOirKEsai Bbocu 

[I Ii. K , 4 Calc , 623 3 C L. B , 301 

43 , ' Qentr'iljriMspleoflaK 

as to itiS disahilify of minors — 1 rottstons ttf the 
Ctnl Procedi re Code (Act XII af 2SS2 } — Minor 
represented ti Otiardion —S 7 of Limitation 


[I Ii R., 10 Bom , 630 

49 Mtntiril^ — Risht to sue, 

—Personal exemplion—Assi^nneul bt minor — 
Under s 7 of tlic Limit ition Act, *• minor lias in 
respect of a ciuse of action accruing during Ins 
minority, a nglit tn bus at an; time nithia three 
jeara of attainmg his n ajority , hut if during Ins 
misoritj, or if after attiiuing bis majority and 
within three jeira thereof gich persoa aasgns all 
his rights and interests to a third party, who is sut 
juris the latter cauuot cUim thcciempt onsaceorJed 
to the mm r by s 7 of the I imitation Act but 


60 — , PisaliUty of sntnorttp— 
Suit bp representatne of minor tn interest —Where 


years Icaiiog some (say eight) years to run Ins 
representative in luterest has only the remamderof the 
period of limitat on (i e eight years ta the case 


61. — ■ Ualalar lai — Compro 

mise of do^tful cZain,* Jy aduH members of a 
tar oad — Rutt bp junior members to rescind the 
compromue — In 1878 the scninf members of a 
Malabar tarwad in bond fide eompromise oi certain 
doubtf ’ n" oi— — » 

'away i • ■ 

junior I ' I 

minors ■■ r . , 

question Others of the jun or members of the laruad 
had aWaiued majoiitv mote than three vears befon- 
the suit and had rot impugned the valid ty of the 
conveysuce these persoos were joined as defend^ts 
None of the pbintifls had attained majority in 18'8 
Setd that the suit was barred by limitation Mon>U( 
Kittti r Beevi KriTi Ummah 

[I 1, B . 18 Mad , 38 


LIMITATION ACT, ISn-eontmutd 
62 and BCb II, art 166 — 


atiou Act 1877 i 7 Ratkau Arxin » Kei?hna 
iys»»\WM,DcA% LL R 494, 


- andss 9, 19— Ujnor«/y 


of plainttO"— General Clauses Act (I of 18SSJ, i 
el 2— Icbuot ledjmenl — Suit to recover principal 
and interest due on a registered ton I executed by 
dcfendAiita in favour ot the plan t fi s faliier H e 


gives a new period of lin itation not an extension of 
thcold period ai dthepUmtiS being a roinor at the 
date fiooi uhch the nm period was to be recicoued 
(os, the achnowleilemcnt), fell nithin the tvordiug 
of I 7 TEVZlTABXlllTriR t Kothakdabauat 
YA a . I. L R , IS Mad., 1S6 

This section does not apply to suits for pre emp 
tion Undei the Acts of ISoO and 1871 it was 
derideilUiatss IlasdiS of the Act of did not 
apply to pre>cmjtion suits Mdbtaza < Laua 
lloBin.oScHAr 7W. B,80 

and the cases of dEMOboLAU. i Lila AmU CnAB& 
[7 W R , 270 

and Raja Baxi c Barsi I L B , 1 All . 207 


-B 8(]^71, e 8) 


6e» Matibab R-evsbue ItEcemifaY Atr, 
B 59 I. L K , 17 Mad , 188 


yews fiofii the date of the loin During that period 
there were several members of the family who were 
suijurts After attaining his Uge of majority isued 
A foi such money, and as the period limited by law 
for anch suit has expired, relied on the saving 
' - « ' ’ ■ 1877 Held 

‘ ' a disability, 

S I family could 

have given a discharge to E with ut 5*8 concurrence, 
the prorisioDS of e S of the Limitation Act were not 
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DIGEST OP CASES. 


IiIMITAnOOT ACT, 1877 — continued- 

under order of Government — Had- Reg- V of 180i 
~—Mnd. Jteg. VII of IbOS. — Tlio Government, by 
thrccting tlie Court of ^rards to take cliargo of nn 
•estate (tnrhig tlio minority of tbo next claimants, 
does not constitute itself a trustee for the rightful 
owner. The wrongful invasion or continuance in 
possession of a stranger, whether with or without 
knowledge of the infirmity of his title, will not make 
the wrong-d ler a constructive trustee unless he has 
been admitted into possession by a tinstce. 
PaiiKonda Zajiindae (Za-mindae or Paekonda) ». 
Seoeetaex or State foe India 

[I. Ii. E., 6 Mad., 91 

16, ^ Co-sharers — Trustees - — 

The non-receipt of a share of the piofits of an estate 
is no cause of action between shareholders from 
which limitation runs. Snino Sendaui Dasi r. 
Kaei CnuEAN Rai . . W. E., 1864, 296 

17. Trustee — Express trustee 

— Absent co-sharer. — S 10 of the Limitation Act, 

) 1877, has reference to express trustees, and iu order to 
make a pei-son an express trustee within the meaning of 
that section, it must appear either fiom express words 
•or cloaily fiom the facts that the rightful owner has j 
entrusted the propez-ty to the person alleged to bo 
a tinistee for the discharge of a particular obligation. 
In 1813, A', being unable to piy the Government 
revenue duo on his land, abandoned his village. In 
1833, R, who bad paid the revenue duo by d and 
had taken, or obtained from the Government, posses- 
sion of 5*8 land, attested a v illage paper, in which it 
was stated that, if 5 returned and reimbursed him, 
ho should bo entitled to his laud. Sixty years after 
S abandoned his village, B as the representative of 
<S sueil the ropresentatii'O of R for- such land, 
alleging that it had vested in R in trust to surren- 
der it to A or his heirs on demand. As evidence of 
such trust, B relied on the v illage paper mentioned 
■above, and on the village administration paper of 
1862, iu which it was stated that absent co-sharers 
might recover their slnircs on payment of the aiTcars 
of Government revenue due by them. Reid that 
such documents did not prove any express trust 
within the meaning of s. 10 of the Limitation Act, 
-1877, and the suit was therefore barred by limitation. 
Baekat 1!. Daeeat . . I, L. E,, 4 All,, 187 

18: — — • Trust — Absconding 'co- 

sh arer— Purchaser from remaining co-sharer, Bight 
of . — Where a clause of the wajib-ul-urz of a village 
•stated in general terms that absconders from such 
village should receive back their property on their 
return, and certain pei'sons who absconded from the 
village before the w,ijib-ul-urz was framed sued to 
enforce such clause against the pui-chaser of their 
property from the co-shzirer who had taken possession 
of it on their absconding, azid who was ilo parly to 
the wajib-ul-urz, alleging that their property bad 
vested in such co-sharer in' ti'ust for them, — Reid 
that, assuming the trust to be est-ablished, as thepur- 
•chaser had purchased in good faith for viilue and 
without izotice of the ti'ust, and was not the repre- 
sentative of such co-sharer within the meaning of < 

«. 10 of Act IX of 1871, and had been more than i 


( 4804, ) 

LIMITATIOIT ACT, min~eontinued- 

twclve years in possession, the suit was ban-ed by 
limitation, Piaeet Lae v. Saei&a 

' • [I. L. E., 2 All., 394 

Kamae Singh r- Batem Pati.ea 

[I. L. E., 2 All., 460 

y Trustee — Executor. — An 

executor, who by the will is made an express trustee 
for certain purposes, is, as to the undisposed of residue, 
a tnistoo ivithin the scope of s. 2 of Act XIV of 1859, 
for the heir or heirs of the testator. Laeeebhai 
Bapebilvi o, JIankevaebai . ^ 

[I. L. E., 2 Bom., 388 

20. I Suit hg representatives of 

testator against defaulting executor.— ^ihevc no 
steps had been taten against the assets of a default- 
ing exeentor iZ’Lo died in 1830,— R el d that the claim 
of the representatives of the testator was barred by 
limitation, the Court declining to express an opinion 
as to wliether, in another form of suit, the claimants 
might not follow their testator’s assets under s. 2. 
In be Paehee’^ Estate . . . Cor., 68 

2L 


Suit to set aside trusts in 

trust-deed and to enforce others. — S, 10 of the Limit- 
ation Act (XV of 1877) does not save a suit brought 
to set aside the ti-usts specified in a trust-deed and 
enforce resulting trusts not so specified. CowASJl 
NoWEOJI PopHKHANAWAEEA r. RESTOJTJI DOSSA- 
BHor Setna , . . I. L. E„ 20 Bom., 611 


22 . 


Specific property — Exe- 


cutors — Trustees — Suit for account, — The firm of 
C, T ^ Co, acted as agents for the trustees of G JD. 
It appeared from entries in their books, headed 
“ Account of the Trustees for G D,” that the firm 
had in their hands R12,453 to the credit of the 
trustees in 1848, at which time the firm stopped pay- 
ment. D T, a member of the firm of C, T 4" Co., 
and W S were the trustees. In the earlier accounts 
the names of D T and W 8 both appeared; iu the 
later ones, — namely, from 1842 until they were closed 
in 1848,— at the head of the account ' there was a 
memorandum written iu small letters. '‘B T, trustee,” 
but it did not appear that IF S had ever renounced 
the trust, or conveyed the trust estate to P T, In 
1846 D T died, leaving Q and T the surviving 
partnei-sof the firm, the executors of his will. W S 
survived Z> T. Iu 1867, the representative of G I) 
brought a suit for an account against (? and T, as 
the executors of B T. Reid, upon the facts, that 
there was no proof that any specific propei-ty, the 
subject of the trust, had come to the hands of G 
and T as executors of B T, and any other claim 
was barred by s. 2, Act XIV of 1859. hlicsAZ^r. 
Goedon . . . .2 Ind. Jur., E. S., 271 

23. Trust— Charge of debts 

by testator.— A charge of debts generally by a testa- 
tor upon his property, or any part o £ it, will not timcct 
limitation, because, it does not at all vary the legal 
liabilities of the parties or make any difference with 
respect to the effect and operation of the statute 
itsdf. The executors take the estate subject to the 
claims of the creditors, and are in point of lazv trustees 
for the creditors, and su 9 h a charge adds nothing to 
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IiIMITATION ACT, 1877— 
possetsion o£ the defen<3ant, nnder na ordfir of n 
Ue-tcTiwe ofticsi, whicli dwccted the dcfcudast to mU 
the crops and after pajureut of Ooveniment does, 
to account for the profits to the plaintiff on lus 
clainnug it, it oas held that the defeiKlint was not a 
dcpotitorj, hit a trustee of the property Virin 
VlSnvAiATU rBABHC r Ram CdASDBA t>U>ABniT 
KiRKtBE . . 7 Bom , A C , 149 

7» - — ■ — louetHox 

ptrly "Of for jierion't own «tje — M hero property 
18 vested in a person partly for eharitahle purposes 
and partly for the benefit of others, and be is boond 
to use It for such purposes and not for hiaessm 
adranfage he is a trustee with the roraniDg of Aft 
XIV of 16S9, s 2 AiLEii Ahmed r hiCsEBiiHH 

[21 Vr R. 416 
8 — — — — TruUet — Afof — In a smt 


aeaiuit « trustee Beaja ScietiAut Deci e Lnaitn 
KvKtcAhi 2 B L B , A C , 165 

S C ou appeal to the Pnry Council ■Bn'M©aOo^ 

DEBT Dbo a e LeCHUSE EOOK<'’ABeE 

[15 S L R, 178 Dote 

0 , ' - — — SmI agaimt dhartnokarla 

t>f UmT>l* to rteoitr w-mev fnt*(ip/roprt<t/erf — 
Plaintiff as dbarualcarta of a Iliudu temple allefnug 
that the defeudant a former dbannakaita who I ad 
been remoTed from ofiici had when laoflice.m sappro 
pnated certain temple funds held by him sued to 
recorer a certain sum alleged to bate bemnusap 
propnated n«li that the defciidint was a person 


the suit might be treated as a suit for that 
purpose Sethh r SuEBAMAwrA 

[I L R , H Mad , 274 

lO ■ ' Fertom hold ng eatfoueef 

yropsrfy lutriit — ^ei hmitstiou applies lu the case 
of persons holding endowed jrop ity io trust and 
under accountability but no indulgence shonid be 
shoim to a pbluti^ who brings f rward claiius so 
stale and anticinatcd that difficulty arises id tmdiDg 
any reliable evidence whireby to decide oi then 
validity and ixtent Buil BoniM r IrTATCi 
HosSBIN KBODFJ■OO^^a9A BIBBB t hVTAWT 
HossEiy . W R , 1864, 171 

IL Smi to etlahltth rjfftio 


LIMITATION ACT. 1877— eofiftfluerf 

12 ■ - . ■ — Spe'-ifif truit—Smt to re- 

wore trwstce — In a suit brought for the purpose of 


WM barred by limitation Meld that the suit was one 
forthcpnrpc»c of folloaingthe property in the hands 
of trustees within the meaning of s 10 of the I imita" 
tiott Act [\V of 1877) and therefore limitation did 
not run hEEiHiin Bose r Radha Nath Bose 

[12 C L. B , 370 

13 - Suxlfurpotsrsston nji'iinit 

ayent i» charge of endot ei prapertg — A suit for 
possession agaiust an agti t ot deputy is charge of 
endowed property was not barred by limitation 
according to s 2 Act \1V of 1859 Ghoiau 
NiHJorF r Toossooddttce Hobseih 

[1 W R., 128 

J4 Feltgiout endoimenfs — 

Ooeamt envlk — Orant fg f*e head of the iiufAfo 
Iw hrothtrfor Sir ri<T»a/CBa»«— Auj/ jy /7 i«cc«» 
tor to nearer the land— In 1 44 a village was 
grauttA to the hesd of a gowiro m ith to be enjoyed 
from genentioR to generation snd the deed of grant 
■provided that the grantee was to improve the tnuth, 
maintain the chant} and be bappi ' The ofilce of 
head of the muth was beredtary in tbe grantee’s 
family In 1800 an maui title deed was issued to 
the then head of the muth wLeroby the village 


object of the grout was It was found regard being 
haa to usage that the trusts of theinstitut on were 
the upkeopof the muth the feeding of pilgums the 
perfoitnance of worship the maintenance of a water* 
shed and the support of the descendants of the 
grantee Prom before 1840 it hud been usual foi 
the brad of the muth for the time being to make 
grants to bis brothers oi younger sons for their 
maintenance In 1842 the father of the present 
plaintiif being then the head ot the muth granted 
eectaUL lauds. w.the vdUf’e sJavc. wtevtad. tntab-vs. 
jottugcT hiother the deed of graTit bung in terms 
absolute ” 
tbo Salt, 
possession 
mortgagee 

In 1^^ uie pun Ilia laiuri piaii.a imaiii cturr 


shebaits was held to be not a suit between co trnstecs 
to the share claimed bnt one to which the Law of 
Limitation would app^ MohAmata Dossbb t 
Bikioo Bashujee Bobseb . IQ'WB.jSS 


right permanent oeenpaney i/VW that s 10 of 
the Lnnitvtion Act wav applicable and the s it was 
not barred by liinitat on SATniANAMA lllIAWATl 
c Sabatahabaqi AuuaIi I 1j R., 18 Mad , 200 

15* ■ — ■ — Trutlee — I'cHtlrwlivt 

trssf— Court o/ TTardt iahtng poiitettort of silat* 
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LIMITATION ACT, l^ll-ronlhued. 

of the Limitation Act, -1877, would not apply. Manic- 
kavj:i.t; HIitpah t’. AitiiuinMcix k Co. 

[I. L. R., 4 Mad., 404 

— SuU III/ ccitui fjve /rtml 

offainsr fi'itlfe~Ttu^l.~A nllcged that his father 
IS had, before his death, placed in the hands of C 
a eurlain sniii of money, and had also transferred to 
C his landed property nimii trust that C should, 
during the minority of .rl,hold the money and miinape 
the pr()i)eriy for tiie benefit uf A and maintain A, and 
should, on A'b attaining his maj-rity, make over to him 
' the property and so much of the money ns should then 
ho \inc\pendc<l ; and tliat C had accepted the trust, but, 
upon jf's cominpr of age, had refused to render any 
account. A accordingly brouglit a suit for an 
account. C pleaded that A had attained his majority 
at a much earlier period than he alleged, and that 
the suit was barred iiy limitation. A replied- tliat, 
ttneler s. 10 of Act .NV of 677, his suit could not be 
barred by any length of time. Held that s. iOof 
Act XV of 1877 did not apply to such a case, and 
that A’a suit uoiild bo barred if not brought within 
six years from the time uhen he attained his majority, 
and became entitled to demand an acconnl. In India, 
suits between a cej/ai yi(fl trust and a trustee foraii 
account arc govemed solely by the limitation Act 
(XV of 1877J, and, unless they full within the 
c,vcniption of s. 10, arc liable to become barred by 
some one or other of the articles in the second schedule 
of the Act. To claim the benefit of s. 10, a suit 
against a trustee must bo for the purpose of following 
the tmst-pioperty in his hands. If the object of 
the suit is not to recover any property in specie, but 
to have an account of the defendant’s stewardship, 
which moans an account of the nioucys received and 
disbursed by the defendant on plaintiff’s behalf, and 
to be paid any balance which may be found due to him 
upon taking the account, it must ho brought within 
six years from the time when the plaintiff bad first a 
right to demand it. Saboda Fjjbbuai) Cuavto- 
rApnxA a. Bkojo Nath Bhuttaohabji 

[I. L. R., 6 Calc., 910 : 6 C, L. R., 195 

43. — Act XT of 1859, s. 81— 

Collector — Trustee — Suit for surplus s'lle-proceeds 
of sale for arrears of revenue. — Where A instituted 
a suit in November 1^89 to recover from the 
Secretary of State for India in Cdnncil the surplus 
sale-proceeds of thi-ec talukhs sold for arrears of 
Government revenue on 3rd Octorber 1877, which 
sale-proceeds were in the hand of the Collector, — 
Held that s. 31 of Act XI of 1859 did not vest the ■ 
surplus sale-proceeds in the Collector as trustee, that 
a deposit did not necessarily create a trust, and that 
,, . -i- — 10 did not apply. SEcnEiAET oe State 

■ ; I ■ 'lA r. Fazae All I. L. R., 18 Calc., 234 

' ■■ :cEETABT OP State Foe India v. Gtrpir 

Beosuad Dhdb . I. L. R., 20 Calc., 51 

44. Suit against a trustee . — 

The plaintiff sued his father in 1887 for a declaration 
of his title to, and for possession of, certain property 
as being stridhanam property of his late mother, 
whose only son he was. The plaint alleged that some 
gf the property had been given to the plaintiff’s 


limitation act, ia 77 - eontinued . 

wothdr about the tune of her marriage in 1836 • 
that in 1843 her father had appointed the defendant 
trustee of the pioperty for tlio plaintiff itnd his- 
mother, and that further sums liad been since paid to 
the defeudaut iu his capacity of tuistee, on account 
of the stridhanam of the plaintiff’s mother, .and that 

ho had traded with tlie property and misappropriated 

jt-_ Held that, under Limitation Act, s. 10, the 
suit was not barred by limitation on the allegations in 
the plaint', Setiin r, Keishna 

[I. L. R., 14 Mad., 61 

Laches — Suit against 

directors of company— Stale demand — Trustees.— 
The plaintiff company was foiancd in 1864, and the 
company went into liquidation iu 1867. In April 
1890, the present suit was filed against the defendant, 
W'ho had been one of the directoi-s of the company, 
anti it was alleged that, after the formation of the 
company, the defendant and his co-directors had 
carried on speculative dealings iu shares of other 
companies and had used the funds of the company 
for this purpose, which was not warranted by the 
‘memorandum of association. The plaintiffs alleged 
that their dealings, which were duly set forth in their 
plaint^ had resulted in a heavy loss to the company, and 
they now sought to recover from the defendant the sum 
of 1)3,37,700-13-5. There had been onginally five- 
directors of the company, but at the date of suit two of 
them were dead and two had become insolvent, 
JTcW (afiinning thedicision of Paesons, J.) (1) that' 

B. lOof the Limitation Act (XV of 1877) does not apply 
to dircctorB of -companies, the directors not being 
persons in whom the property of the company is vested 
os contemplated by that section. (2) That in any case, 
the staleness of the demand was a valid defence td the 
action, the liquidators of the company ba\ Sag bad full 
knowledge of the facts since the company went into 
liquidation, but no suit was filed until the expiration 
of twenty-three years. Kathiawae Tbadino Co. r. 
Vibohand Dipoeand , I. L. E., 18 Bom., 118> 

46. A uctio n-p ur chase r — 

Assignee of trustee. — An auctio'i-pui-chaser acquiring 
trust property for valuable consideration at a sale in 
execution of a decree is an assignee of the trustee 
within the meaning of that term as used in s. 10 of 
the Limitation Act (XV of 1877). and consequently 
a suit against such a person by a plaintiff claiming to- 
be entitfed as ti-ustee to possession of the trust pro- 
perty is governed by the ordinary rules of limitation 
and not excluded therefrom by the provisions of 
s. lO. CniNTAMONi Mahapateo ®. Saeup Se 

[T. L. E., 15 Calc,, 703- 

s, 12 (1871, s. 13; Act VlH-oL 

1859, s, 333). 

See Appeae— Acts— C o-uPANiES Act. 

[I. L, E., 18 All., 215 

See Review— Foem of, and Puooeduse 
ON, Application I. L. E., 17 All., 213- 

1. — Computation of period of 

limitation — Lay on which caus" of action arises.- 
In calculating the period of limitation for bringing 
suits provided by Act XIV of 1859, the day on which. 
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LIMITATION ACT, 1877—eon£»«ii*rf 
their letra! htb I tics But tiio ease is di/Fcrcnt when 
pirticular jropertv is given upon trust to pji a 
part cuhr d bt o debts. In such a case tl e trustee 


Mote Dadi v Oitisn Ciir'iDER Miti 

[I L R.7Cale,772 0 C L R , 327 


- 5tti£ to reeoret' jroperft 


26 — Sttij heitrten cotrutUti 

— Ifi;unction io rutram tomt of iru$iu* from 
oxtluitny oUtn from mana^tment of /«»;>£«-- 
Brtaeh of irutf LxahxUfy for lott oecasi<jfle<£(y — 
The plaintiffs and defendants together with one S 


dants Ine p aintius a a< 


the suit could not be regarded as a suit by the 
beneficiaries and was not within the operation o{ 
the Limitatiou Act s 10 (3) that the suit was not 
maintainable m respect of breaches of trust committed 
in the lifetime of the deceased manager as being to 
that extent barred by limitation and also for the 


LIMITATION ACT, 1877 -co ihnutd 
def ndants were Ji ibJe to ma^e geo I the Jos* occa 
s oned by any breach of trust eo nutted witl n six 

t mating 

• Ranoa 

1 Ai < Baba a Aj ai , ..u imud , 3dQ 

27 -■ (7yutn»£ Secretnry of 

Slato to reeorer poiteition of alhnti llage and 

weine profts —In the }ear 1S02 pla nt ff* brought a 
a lit a ainst the Scer tary of State to r ro cr posses 
AJon of a Jeloh T»3Jj'*e i jth mesne profits It was 


28 Sxpreor iniil—8vit 

agatntf Irusiots io charge vroperiv totfi (rutf — 
A emt against trustees for the purpose of charging 
certain property with the trusts declared Siy the 
author of the trust in respect of that property and for 
an account is a suit to follow priperty and as such 
u not barred by any lapis of time Htrsao Coo 
UASEB DOSSBB V TaSIKI ChOBK BtSAOR 

• [I L R , 8 Cale . 766 

29 — Trait for iptofie par 

poto—lotpUed tru»(t—Ai ertf potMfuon — The 
words of s 10 of the I imitat on Act of 1871 mean 


having become to subsequently bj opcrat on of law), 
the person or persons who for the time bnnc' may be 
beneficially interested in that trust may bring a suit 
against such trustee to enforce that trust at any 
d stance of t me w thout being barred by the Jsw of 
I mitatun The la guage of the sectio is specully 


S C in lower Court 


2 0 L. R , 112 

30 and arts 118,133,134 

~ Trail for a rpectfie pvrpoie — Ter Qariit, 
CJ — The words m trust for a specific purpose * 
are intended to apply to trusts created for some defined 


followed The phrase is a compendious form of. 



t A^U. ) 
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I^tMITATION AC1’, 1877~.r. 

liVttiv w t!|.' A-. r.. K(!f»|.7). 1,U, r. IfIMVAT 

4 1$. tl., A. o,. ini ; KJ w, Jl , 200 

)i il /'/ IIA'U r. KAit,\t. Itoi 

{in. I.. 22., aw.,! 

N. {', Iir({j.i;rK Sum j t. 3 Cnt.> 7 , lUn 

tlOW.IUG 

‘ItiU t , a., -.J ijj. f Khas r, 

1! Al >n 1. Mihi ((I) ) r 

{I Ir.tl. Jur.. n. a, 19: Uotirlcc. .082 

If 1 it V M !; 1 1 Itut t' t t',. (iri ‘iii.t I'.y I!) 

fuo.!.;*!".* u!!-. )-('(' ‘s <>f ill* tiffririlul" ),'> 

{ n- *,'»! f, * !..* f {■!(,* {!,r- ii'. I! ,,f n|n).i\I 

lit 1 • j r.t. ii r.!. 

‘ r < Itiiiniuif c.-jt!/ 

*i},f Vitiiiii i'ltcr.uic. i<l»<.Ti 

j'.jitj.i hf.'! t> n toj.y tif tlic 

- {ffj n Oi' tiiui jTr.iniwtl 

s'tijf, r.t« »!*;' ai. li HI. (iorAAVATH 
Oiitf. iTtvis; Ktn.:i«,*,n 

{G w. n., jira., 44 

Uom.'-,'.r!i llni r, ttiiiri.viTii ('nATfn;jj r 

{O'W. !{., AIjn., 100 
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( yVcf Tf>jwsilf/„r oltnininn a ro/i'/ (tf the dccvct 
j K iihi'iliir wis!iiii^-to •!].()( iii from'n tIrri«io;i mi 
I njMiKl lifmni Uioorldniil piJe of flip Hi-Ij Toi 


a 


t ' 


ii 

5 I 

f." th • j>r<ti ’ ! r 


Jy 'id!. 


p/ tif.r txerti- 


t-ft' /i r .I'.'xnfa,. , 1 /"v >f t!f rr' ~ ('“J'y ‘/Jdilty 
.itt'tl Iti r.oiij'illiti,; lit > ]ii ri al of Itimty 
t'Ciiir *. J.T .f Ail l.\ of Ife"! for liliii,; nn 
nfij-ial. li >* a[ (‘lilio! !‘ ■>* .a loatltr i f ti/ltt, mUtlftl 
to tlo’ tmsr.ior of <li ^ r<a(niroI for ttiLiti" 

0 lOj-y of l! ' Artrn <'it. 'Dll' oinl in 
iLll mtli 'll’o •. !. I i'H'ilull’tln' juiL'IlKilf," I'lllllT 

the cir. ooxlA'irH. iioai ’* of. liir C'oiirt nAuiitliii tin* 
!»{>i>-ul. RU!n"»-!i I'rc- "i!n( nft.r tinn. llonu. I’at* 
rvcK r. lli’CiwAsri !;0! 

tic B. 1 .. K., 273 note ; 21 W. It., DOS 

17 . -- IlfJnrticr. of (iine 

•ory /or o,*/.ii'ni.'o/ r o[ rfrerff.— lu ccnjiutiiiif 

flu’v” i5 of It!''.’.', t'-io'i rriK-iil'<'<l for nti by 

*. Ki of .\ct IX of ISn, tly tinu- from uUicU tho 
Jiirk'i i o t.aJ.isi to rmi i< llo' iDtr of fin' ilrtnr 
ajijitaitvl ti'.miuit : notl llir tl.tXH wliich uiuUr lliit 
efriio'i iiuy br liclmbil nre o ily (Ju> mittiaito 
for o'.tnitiiii;; n ro)>.\ of tbo <l<rrta'. Hut if in any 
rat ' it i-. for tbr npinllaol too’jt.niii a topy 

of the tlivriv or to o i liii a .oj>y of the jmlymi'nt in 
tinic, tlie Court, if Mttafii'nli.il tlip njiptUaiit is not 
to I.l'imc. uiny CO if iiior Kiat tliiro ia MitUrifiit c-anse 

within tlicnunninu of r. .'•. cl. (t), of Act IX of 1S71, 
tnul nuiy on nfnilicutoi aiimil the nptHal after the 
juriod of liinit-itio'i jircri'riiHcI !>}■ the Act. Jaoau- 
>’ATJ1 Sisini r. Piiv.w ll.tf.tK Sl^tH 

[16 B. I,. B., F. 7i; 272 : 24 W. B., 106 

19. Application for copit of 

decree — Practice.— A suit for |'o'=.sessioii of hand 
linviny been dccitlod on the Gtb .Tiimiary 1881, a copy 
of the jndf;incnt was ii]>l)iii’d for on the 7th .Tanuary, 
Inil the papir and fcis for the copy were not de- 
posited till the follow iiig day. The copy avas deli- 
vered on the 31 st Javuniry, and an appeal avas filed 
liy the applicant on the 2nd March. The Court 
to which the ajipral was prcaenlcd licld that, accord- 
ing to the practice of the Court, the fees ought to 


lilAIlTATIOK ACT, 1617~conl!nmL 
fiat,, lit,,, paid on thchyoiwhieh the application 
«at (tia, r, and m calcnliting the period of limitatio., 
cvcliirhdoile (hr (ifri (1 b( tuccn the 8th and Slst 
.in-inary, and accordingly rejceted tin appeal ns h.aviiir- 

Jt'r't «■' “I'Pcut to the 
lUp'U Uv.ni, lliit tilt* qucttiori nn to whctlier t1ie 
perio I , . chill, d sh mid hive hegun on the 7tU or Sth 
n.a* a 111 li ter (o he d, ti rmiiied hy the Jiraclice of the 
fo'tr!. Aoniy Ciir.viiru J!or r. HnortNuno Coo- 
.... l2aL.B,541 
38. • - — anti nrt. 1^1— Appeal— 

•ce . — 
JWEsed 

original side of the High Court, 
iH.cd 3Clh Aiign.t l8S.i, jirrsciited for filing his 
I tn iiuiraiidnm of njip.nl to the Jlegittr.ir on the 
; f>th Sejtlnuhi r 1883, but by rinsoa of the decree not 
Iming bi'iii tlgittd o'l tlial date, no copy of the do- 
ere.' Was pris'lih d tlierenith. 'Die I’ogistnu' refused 
(•> accept the apjunl. On the Otli September the 
thcr.c lias flgmd. and on the 7th nn oiUco copy 
thenof Was o'.taiiiisl hy llie difend.i!it’B .attorney, 
niio, on the Sth Sij^einber, sintd a ropy at the 
I Ihe,' (if the pIiiiitifT's attorney. On the 12lh Sep- 
I. wKt. the plaiiitiiT applied for an ofiice copy, which 
he (I'llaiinnl on the l.itJi, and on the lutli tendered 
•Itch coj.y and Ids nuinoramlnin of aj'peal to the 
Il'giftr.ir. Tlie UrgislMr refiisul to accept ihe ap- 
pi-ai, ntiliTS iiniiiT nn ordiref Court, it Iieiiig in his 
ojiiiiion o.it of time. On the C(h Pcctnihcr 1683, 
a .Inge sitting on the original side ndmited the ap- 
jonl. 'Die ajil'ca! Mibscquinlly eaine on for hearing, 
mIoii the defdulanl reiiteiided Hint the appe.al svas 
h'lmd, it not leisiiig been filed withi'ii twenty days 
from the date of the decree. The Court held that 
tli.j nppeivl Was fo Inrred. Held, on rc\iow, that the . 
plahilift leixing nllo.icd five days to e.vi«ro after the 
dicree was signed licfore nj'plyi'ig for a copy, .and 
not Imx-ing filed his npjnal, after to obtaining a copy, 
at the oriict ojiivirtiinity possible, such a delay 
iiiing entirely nnacconntcd for, conld not be held to 
le “time requisite for o’ltaining a copy of the de- 
rive.” and tliat thcnforc the ajipcal xvils out of 
time. IJ.HiKr r. Hiiocgiitok 

p. L. R, 10 Calc,, 852 

20. Jixcliision of time neces' 

earpfor oUaliilnp copp of jtidpmenf . — Certain ac- 
cused ju'nmis were co.ivicled on the 29th Pebi-uary 
ISSl, and timde their first ajiplicatio.i for a copy of 
the judgment on the 25th March, tendering stamped 
p.apcr for snch copy oa the 2Gtli and 23th March. 

'Die copy was prcp.frcd o.x theSOsU, and the prisoners, 
who had been admitted to bail mi the 6th Mai'cli, 
(nvsciitcd their appeal o.i the 7th April ISSd, which 
was rejected as lieing out of time. Held that tlicg 
ajipcal ought to have been admitted, lx the matteb 
OF .Thahiic SiNOit . I. B. B., 10 Calc., 642 


2i. Appeal under cl. 10 of 

the Letters Patent. — In computing the period of 
limitatimi prescribed for an appeal udder cl. 10 of 
the Letters Talent, the time requisite for obtaining a 
copy of the judgment a})pca]cd from cannot he de- 
ducted, snch copy not being required under the rules 


( 4S13 ) 


OF CAal'^. 


( 4SU ) 


LIMITATION ACT, 1877— coji<i»nie* 
t'&e cause of action nrose vas to be escluilct) from tlio 
computation Munds Coinva CoMabappA Sriti r 
Eajiasamy Seth ... 4 Mad.,-40d 

DcBSHrs Lau. Sadoo r AsinnooBiasA 

[19 W, 11,04 

2 — CaiettMton of ptrtod of 


durmg nhicli a suit was peudui?, the d\y on which 
proceedings therein were conitucucAd and the day u» 
winch they ended should both be counted iloRuo 
S00XDEB7E DaDBA C KAILTlIOIIClf 

^arsb , 138 : W. B , I*. B , 46 . 1 Hay, 301 
3. LxeU sicn on i J«e'» 


lu Aiuiu , A, w , 

4, ixe/itt on of dao on toitcA 

affrtment teas nadt —In a suit for baUnce of an 
ftcrouut stated, the defeudaut had guen a written 
ackuo'vledgmeat. on 22 qi 1 July 1&C7> tliat the sam 
sued for uai due from him to tho plaiotiff The 
plaint was presented on 22nd July IbvO Held the 
day on which the ackuowUJ gnicnt was made was to 
he excluded, and therefore tlic suit was uot barred 
ilAnAK Moatrv Das t Oacb Monos Sibkab 

[6 B li B., 293 note 

6, 5i(i{ «u lond—Exflatton 

of dalt of land — The day mentioned m a tood £ r 
the repayment of money as that oi which the noncy 
u to be repaid letobc excluded from the period of com 
putation under the Limitatiuu Act The borrower 1 1 
such case 1 as until the last moment of the day men 
tioned for the payment, an I the lubt to sue accrues 
not ou but fioni, that daj LiPABi'e rAtAWt 
Akdy PiiiAY 4 Mad , 330 

6 Sul ot lend — Exelusto t 


oeiug lu uay oi nuiin Via ligiit ti sue accriuu 
Eaji CntEV Uey r INA SHric 24 W, 403 
7. ATic/mioa of day on i it A 


LIMITATION ACT, 1877— eontmaed. 
which the tonil was dated Veneodai r LaiShmAW 
Vbyeosa Knot . I. L R., 12 Bom., 617 
8.' Soliday-^Caute of aclton— 

Promtitory nolt payalle on demand — The plaintiff 
sued on a promissory noto payable on demand dated 
Not ember 14th, 18C7 He tiled his plaint on J>overa- 
bw 14th, lt70, that being the first day on which the 
Conrt sras open after the Durga Puja holidays Tlio 
13th Norember was Snuday. JZeld the day on 
which the note was made was to bo excluded in com* 
putin,; the period of limitation, and that therefore 
tho eoit was not barreJ, AnuiTii Au v Tabachavd 
OUOSB . . 6 B L B , 202 

S C on appeal Tabachanb Gdose v AuDur, 
An . 8 B. L. R , 24 . 10 "W. R., O. C , 1 

IfiraTAn c Bau Dyal . . 3 Agra, 31D 

0 CiriZ Procedure Code, 1S59, 

* Si !) — Time for ismjr — The day on which jud^-, 
ment is pionounccd is not to bo reckoned within the ’ 
tiiuo alloired for brinsin!;' a suit uuder s 213. 
pBTAUBca Seaba i Epbodba IIOYBB Deoba 

fW B , 1884, 321 . 

10 Ctttl Froeelure Cod’, 19S9, 

4 2iC— The day on which tho order under s 240 
was passed must bo cscluded in eomputing tho year 
allowed by that section Kasbeekatq Shaba t 
JoaPHSBOVAPji DASoa 22 W. B , 63 

11. , Cempatatioa o/y«r»oi o/ 


12 — Comp«fo<it« of time— 


\ iBASAAir MuDAii I IIasoaijiaki Atnrii. 

\ BYKATA BAIAKEiauSA CliETTI i VlJIARAdU- 

KABiiA \ Aiaji.KEi3aHA QorAEEB 1 Mad , 32 

13. _ — Jet iz of mi, S 13— 


GrjAB V Baete I L E., 2 Bom , 673 

tfAircaAEAJi KALUAliDAa r ItATiLAt Lalshan- 
KA» . . 8 Bom , A C , 33 

14 2?xec«tio» of decree — 

Holiday — iSandov — A decree was passed oi tho 
6th Septcuiher ISoS Apphcatiau foi execut on was 
iiudeoa7th September ISuS , theCth&i.ptimI)er 1^03 
was Sunday Held that the day ou which tho 
apphcaticn for execution was made was not to be 
cscinded from the computation, aud that the appUca 
tioa must be made withiu thico /rakiidtr years from 
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DIGEST OF CASES. 


( 4S20 ; 


IiIMilTATIOU’ ACT, 1877 — cbniiiined. 

o/tfecrcp.— Judgment was pronounced bv tlio lower 
Appellnto Court, dismissing the appeal of the plaintiff, 
on the 29tli iilnrcU 1887. TIic decree was signed by 
tlto Jiulirc on the 1st April, but, in accordance 
witii 6. 679 of the Civil Froceduvo Code, it tore 
date the day on which the judgment uns pranomiced. 
On the IStli April the jdnintiff applied for a copy 
of the decree j on the IGlh she received notice that 
the esfimate of the costs of prejiaring tlio copy 
rvns pro])ared; on the 19th she p.aid into Court 
the amount reriuired by the estimate. She had 
notice to attend on the 23rd for dclivcry.to her of the 
copy, and on - the 2Sth she attended and received 
the eojry. On tiic 12th May she presented in the 
High Oo\irt, to the proper ollieer, an application, 
under s. 592 of the Code, for leave to appeal as a 
pauper. Afe/r? that the application was barred 
byJimitation under art. 170, sch. II of the Limit- 
ation Act (XV of 1877). and that ’s. 5 of the Act 
did not apply. Per Edcju, C.,7. — In computing 
the period of limitation prescribed for au appeal 
or for au application for leave to appeal as a 
pauper, wliero the decree appealed agamst is not 1 
signed nnlil n date "subsequent to the date of 
delivery of judgment, the iutermediato period should, 
under s. 12 of the Limitation Act, be excluded 
if the delay in signing the decree has delayed the 
appellant or applicant in obtaining a coj)y of tbe 
decree, and not otherwise. Bent Maclhub Milter 
v. SIatu«'iim JDassi, I. L. i?., 13 Calc., 104, 
referred to, A delay caused by the cai'olcssncss or 
negligence of a party applying for copy of decree, 
such ns negligence in coming forward to pay the 
money required, caunot be taken info consideration 
or allowed for in computing the time requisite for 
obtaining the copy. The time requisite, within the 
meaning of s, 12 of tbe Limitation Act, docs not 
mean requisite by rc.ason of tbe carclessucss or 
negligence of the applicant; it means tbe time 
occupied by the officer who has- got to jirovide the 
copy, in making the copy. The important date uilh 
reference to s. 12 and art, 170 is not the date 
when the copy of the decree is delivered, but the 
date when it is ready for delivery to tlic ;ipplicaut 
if the applicant cbcoscs to apply, where he lias 
liud notice that the copy will bo ready on that 
date. P ABU ATI V. Bhoia . 1. L. E,, 12 All., 79 

20, Belay in oMaininy copies 

' of judynient for the purpose of appeal — Limitation 
Act (XV cf 1877 ), art. 170. —In. a suit for land the 
Couit of first instance passed a decree for the plain- 
tiff, the judgment and decree bearing date the 29th 
of September. Defendant, being desirous of <appe,aling 
in forma pianperis, appliedfor copies on the following 
day. Stamp papers were called for on the 2Stb of 
October, but were not produced by tbe Slst, when the 
application was struck off under the copyist rales. 

On the Gth of November, a petition was put in 
explaining the circumstances which prevented the 
stamps being produced within the period of three 
days, and praying for restoration of the pi’evions 
■application. Seld that the application of the Gth of 
November must bo considered a continuation of the 
former one for the purpose of computing the time 
allowed by the Limitation Act within tvhich an appeal ! 


LIMITATION ACT, IQll -continued.. 
r should bo preferred to the District Court, Eamakwa 
ArVANGAll V. Nabatana Attangae 
f tl. L, B;, 18 Mad,, 374' 

Exclusion of time reqvisiie 
jbr obtaininy copies^ of the decree and judgment — 
Belay in presenialion of appeal owing to Cciirl 
being closed -Limitation Act, s. 5, and art.L52.~ 
If tho period prescribed by the second schedule of 
the Indian Limitation Act, 1877, for the prosent.atiou 
of an appc.al expires on a day on which the Court 
IS closed, and if the appellant has not obtained copies 
of the decree .and judgment before the closing of 
the Court and applies for sucli copies on the °date 
of the rc-opeuing of the Court, whilst his right of' 
appeal is still alive, be is entitled to tbe benefit 
of the time requisite for obtaining the copies, and 
if bis appeal be presented before the expiry of that 
time, it is not barred by limitation. A decree was 
passed against a defendant by the Court of a Munsif 
on the ) 7th of September 1894. The Appellate Court 
(Subordinate Judge’s Court) was closed from the Cth 
of October to thedth of November, both days inclusive. 
On tbe 5th of November, the defendant-appellant 
applied for copies of the decree and judgment. The 
copies were delivered to her on the Gth Nov'cmber, and 
on the same day she presented her appeal to the 
Appellate Court. Meld that the appeal was witliiu 
time. Sn-ADAT-ra-NissA v. Muhamuav JlAnMUD 
[L L. 19 All., 342 

31. — and art, 152— Appeal 

from decree or order — Cicil Procedure Code (Act 
XlT' of ISSSJ, s, SOS — Time from mh'ich limitation 
runs — Time requisite for obtaining copy of the 
decree — Time between pronouncement of judgment 
ami signing of the decree.— The time for presenting 
an appeal against a decree or order is thirty days 
from the date of.3uch decree or order (art. 152 of the 
Limitation Act, XV of 1877).' Tho date of the decree 
or order is the date on which judgment is pionounccd. 
The time excluded from the period of limitation by 
B. 12 of tbe Limitation Act must be taken to commence 
only when the party appealing does something in 
order to obtain tbe copy of the judgment or decree, 
.and to end when he obtains the copy. A party 
who delays to apply for such copy is not entitled 
to exclude the period of such delay. A party !s 
at liberty to .apiAy for a copy of the decree, whether 
the decree lias been signed or not. If he has applied, 
hut the copy cannot be pwepared because the decree 
has not beeri signed, then this time and the time 
taken up in preparing the copy will he excluded, 
hut so long as he has made no application, the uon- 
signatui’o of the decree can have no effect at all, 
upon him. Judgment was pronounced on the 18th 
December 1897, rejecting an application made b.v 
a plaintiff in execution of a decree ; but the bill or 
costs (tho order as to costs being a part of the order or 
decree) was nut signed until ISth January 189^. 
The plaintiff, piopo:,ing to appeal against the above 
order, applied for copies of the judgment and order on 
the 14th January. The copies wore furnished to 
Wm on tho 24th January 1898. The appeal n'as 
presented on the 24th February, Tho lower Court 
held the appeal barred by limitation .under art. lol oi 
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DlGFar OF CASES. 


( 4318 ) 


XIMITATION ACT, 1877— 

of the Court to be presented with the niMnorandoin 

•of appeal Fazal Mcuamaiad r Paul Kcae 

II. L R.. a All, 182 

22 . TitH« Sor oUa « ug copg 


Asa<7B W, It , 1864, 146 

23 Dtlog in appenhng — 


pronounced and that o i which the dcaee a ^ned 
by the Judge was allowed to be deducted as coming 
withiu the words • cxclusiie of such time as may be 
xeiiuisite for obtaiui g a copy of the decree * wi that 
sect OU 1 h the IfATTEn op CHQWDnBT MonEMDnO 
iSADAIKliOP 13W 11,612 


•24 


Tone for ohfat ii»y ropg 


o/ jvigmtni — Tbo time requisite for obtaiuiu; 


Miitsb , 0 C. li. R , 283 

25 — — — Jpptal prottnUd ajler 

im»—Tifiie u^ninUfor oltam t g eopi of tlectte 
—Where a decree was pissed oa the 2Jnd September 
and apt lication foi a copy w -is inado not until 29th. 
and then with insnlEcieDt fol os and the Couit was 
closed for the vacatt n from 0th September to 1st 


- Hxclusion of t ntt lelt ci 


[I la R , 13 Calc , 104 

27 B 5, and art 152— Cirtf 

Frocedure Code, »t 542 oS7-~Ttme reqnittie for 
oltaimng copy of decree— Exclueion of Umt It 


o •••i ....u i. uj Lui, ui injt 

instance on th^ 23rd May 1887 The decree was 


LIMlTATIOir ACT, 1877— confrnaerf 
signed 0 1 the 31st Uay An opplcatou for co]us 
was made by the defeudante o t the same day li 
formation of the estimate of the cost of copies was 
giren to them ou the 1st Juue bnt they did not 
comply with that estimate until the dth Tuue The 
copies weredelircred on the 11th June On the 30th 
June the defendants filed then men oiuudum of 
appeal in the lower Appellate Cont which ou 
an ckbeo report that it was withi i tune admitted 
it and fixed the 19th August for tho heart ig Ou 
the 1st tugnst another office reioit was aubmitted 
rbicli showed that the appeal was beyond time 


and coucclling his ordci of the 2 id August 
directed that the appeal slould bo heard Meld 
lliat the appeal was barred by limtatiou under 
alt 15*' sell II of the Limitation Act (\V of 18/7) 
b 5 of tho Limitation Act cannot to applied lu 
makmg the computatiou of tune proiiacd for 
by a 12 and dors not become applicable until 
after such computatio i has bee i made lioj Coomar 
Kog I Mahomed 77 oris 7 2 337 dissented 


remains nnsisned i icb interval is not to he ex 
eluded from the per oi of hm tation unless an 
appi cation for copies baling been mide tho 
applicant is actually and necessarily delayed through 
tbc decree lot laiiQg beci signed Sent Madhnb 
31 tier ^ 3Iatungint ^ati 1 L li 23 Calc t04 
dissented fiom Fer £lgb C J BcosunasT and 
louao JJ— A Court in pompnting under s 13 ot 
il c Limitation Act 1877 the time requisite for 
ubtiining a copy of n dec eo rr of a judgment has no 
discretio) and is confiuel to Bscertaining for the 
purposes of sucli computafiou the time occupied 
bv the cfilce alter application made in preparing 
tbecstimato and after paymout of the amount of tbc 
catiniate has bee i made ttie time occupied by the 
office in pcepsn ig the copy or copies ready to be 
delivered to tlie party who has applied for them 
Per EnOB C J — The only sect on in the Limitation 
. appeal or 
the period 
i o Per 
ximplunce 
and due 

to causes beyoil tho coitrol ot the appl cant such 
delay may be included in the time requisite for 
obtainiog a copy ” Whether oi not such delay is 
nnavoidable is a quest on of fact in each case 
Bccm v Ahsav uiuii IvnAK 

[I L R , 12 All , 461 

23 B 5, and art 170— 

yftcafson for tears to appeal at a pauper — rime 
rtguxttlt for oliaining copq of decree— Exelatxon 
of ftm* httweeen <fe7ii<ry of judgment and eiyjiin^ 


TOX. 
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DIOKST OV CAHKS. 


( 4S2i ) 


LOriTATIOK ACT, lB77-^ont;,wd. 

Hi.‘ fomimtiiUtm of thf- lu’rioils of litiiifntion nppli- 
oablp to Ills phinis tli(> (im" iliiriii',' wliirli flm dfifpii- 
diiiii j.. nbsdit out of llritisli territories. Tho Inw 
of liuiitalion beitiu ii law wliieli liars tlie r(mri1v nml 
jto M ISO*. (leMroy tlie ri-ht, ifliymiy of iU sertions 
iniiiiUreiieo is filiown to .suitors, llie Court will feel 
IkiuuiI to t;i'V full (ffiel to the l.aupim;;r in wlilcli 
tiiiit imlulu^i lice is ruueedul. MAllOMItii MrsKKlt- 
oo’i-rry lvu.\v e, Mpsi'iuioni'tirr.v 

[2 N. W., 173 

^ _ nntl 0 . Q~Cpnlinitout 

mtnirr; hJ Htur l.Xflpiioit vf Hiur of dfftiidaiil't 
nK'rnoc f.-'iei llridiU lodln . — 2!{ of llm I,inii(a- 
tio i Aet. 18<r. is not ill niiv uuv nlTi-eted or (|imliiir(l 
I.y e. t> of the s.iinr Act. Ill roinjiutiiip tlicroforc, 
tile pi rio 1 of limit itio'i priserihed for .a suit, the lime 
•iiiriuu wliieh th'- <h femi.Tiil lets heeii nhsetif from 
IJritisli Imli'i sliouhl he cxehuK'tl, iiotwitlistniiiliiifr 
that .«nrh peCoI lent l■e;:uu to nin heforethe defen- 
liiiit left llii'l'ih liulii. yiirraoj! HhiiuJ! v. Mu/i- 
I loan <7)i('ii?yi, f. J'.,fS Jinvt.- lO'J, disvciiled 
finm. Il!:\K» A Co. e, D.u't.s 

P. Z. n., 4 All,, G30 

3. - J>r/ni'hinl'f alneuoo Jrom 

fo da —('fi’iipii/iitinti o/ (hr period of 
fi-ii'iTfi’ai --.tih'iiifr { and titnnd rireoinif, — Ss. t> 
M’lil te of Act ,\Vof .S77 iidnpt the law of linilfntiou 
ill K’lsiHiid, nud they muet he read toeeihcr iu com- 
pulluj; the jiiriol of limilatiou. Wliere the statiiliry 
p.'iio.l lias ouee bi'}.'ii;i to niii i'l roapret of any cause 
of actio (.the sutiequeut ahseiiec of the delcudatit 
from Jtrilish la lit will not st ji it from rumiiiifr. 
The lief end lilt adjusl'.'d iimi si/ned Ids nocount witli 
the jdaintiffs in llomiuiy on tlic Ihtli of .Tauuavy 
1''71, ivud pliortly uftenv.ardi went to r.'sidc out of 
llritish’ Iiidi I, ill the terrltoriis of His Hieliue.ss the 
Xiyiiii. Thuv uas no suh.si’fiueiit paymrnt of 
intcreelns }.uch. mid no piynient of any p.irt of the 
piiiieiiui. Jhitl Uiat the plaiiitifTs’ suit for the 
halmiee of the nceouiit was barred by (lie law of 
liiiiitatio'i, not levviiiij been bTO'a"lit Mithiu three 
reals after (he ndjiisfim'iit. Js'ABuo.vJl IJin.WJr e. , 
iMuo.vritrji Cii vvjia.it . X L. It., 8 Bom., 103 

4. ■ Defendant's ahsenre from 

1,1 (tu. — The plaintiff Kiied o i a bond, dated 20th 
Aimust 1S7'.'. luyalde by iiioatlily iiiBtalments, the 
fir.st to he due oi ■!th .''oplember 1S79; the bond 
provided that, if default should be made in one 
■iustahiieiit. the obliuor .should, if so rcijiiived, pay 
the whole 011101101.*^ The dofeiidaut made default 
in file fourth iustahuoiit, and no more instalments 
were jiaid, mid no domind of ]).ayment w.a.s made 
until 30th .Tnnmivv 1881. The suit was brought ou 
MS-.li April 1881.’ The defendant had heeii absent 
P o-n India for more than two years and tlirco montlis 
^■•1 of the four years and four months which had 
elapsed hetwcfii the date of the defendant’s dcfanlt 
and the date of suit. Ife/d, dissenting from dd'arunji 
JS'iimji V. itfogniram Chandoji, I. £. I?., 6 Horn-, 
lOS,^ that, oven if the cause of action had arisen 
on the 4th Beceniher 1 879, nevertheless the suit was 
not baiTcd, inasmuch as the period daring which the 
defendant had been absent from India was to he 


XmiTATIOI^ ACT, 1877-eonffm«,f. 

deducted in computing the period of limitation 
llAhMrAKTKAJr 8Ai)uwiA3r I’iTr r. Howies 

[X L. E,, 8 Bom., 66L 


5.- 


r, ;■ I r f le ,0 of defendant from 

^ \ L "r--- Ximitafion Act, 4ich 

c.volmh^ the tune during wKicli a defendant has. 
liceu nh.,cut from Jtntish India in computing tlic 
pinwl of limitation for any suit, docs not appli' to a 
rase wlieii, Ip the knowledge of the plninfiit, the 
defendant, though not nsidinp- in British Imna, is 
represented hy a duly ronstituted agent and mookh- 
fnr. JlAUjii.voTorf r. TfOXEsn Boy 


I • P- X. B., 10 Calc,, 440 

6. Ahsenre from India — Defen- 

dant earrpinrj on hvsiness hi/ oj/enf.— The words 
“nhsent from Briti.sli India ” ’in s. 13 of the Limita- 
tion Act should be ci.iistnicd broadly, and not limited 
ill their nppliration only to' such persons ns have 
heeii present there, or would ordinarily bo present, or- 
jiiny he (Xjircted to return. Hcmhh—h. defendant 
is within 8. 13, notwithstanding his having cairicd on. 

• n trade or liad a sliop or a house of business under an 
mieiit in British India. Itnrrinr/lon v. Doncsti Hop, 
/. Jj. J!., JO Cole., 440, commented upon. Attji. 
IfmsTO Bc».sn r. Lyoa' !c Co. 

[X X. E., 14 Calc,, 457' 

7. Ahscnce of defendant from 

I Jiritish India — Defendant carrying on htisiness in 
j liritish^ India through an authorised agent. — S, 13 
I of Liiiiit.aliou Art, which r.vrliides tho time during " 

I which a ilcfemkint lins been absent from British 
i India in o.amputing the period of limitation for any - 
suit, applies even where, to the knowledge of the 
the plaiiilin’s, tlie defendants, partners in n firm, are- 
during the period of their nlisciicc c.aiyying on 
linsincss in British India through an authorized agent. 
Darrini/t on v. Gonesh Itoy, 1. L. It., JO Calc., 440, 
overruled. Poonxo CjinrfPEn GaosE r. Sassoon 

[X L. E, 25 Calc., 498- 
2 C. ’W. If,, 269- 

3^ _^lsenee from British India 

— Proceedings in exeetdion of eleercr.— The provi- 
sions of s. 13 of Act XT of 1877 arc not applicable to 
proceedings in the execution of a decree. AnsAK 
KnAx V. Gaxga Baji . . I. X. B., 3 All., IBS' 


B. 14 (1871, s. 16 ; 1859, s. 14). 


The c-iTesponding section of tho Act of 1 839 was hold 
not to apply to cases under the Rent Act (X of 1859)- 
Box Kalix PacsoxKO Snix r. Kisto Xcxd 
Bfxdee . • . Thf. E., 1864, Act X, 13- 

SotrOAMOXEE DOSSEE r. POOBXO CniTXDEE Box 

n?ir. E., 1864, Act X, 113- 


Babee r. XncEEsnxxisSA 

[W. E., 1864, Act X, lie; 

Jugotoxath Box Cnowpnnx r. Baj 
B ox . . . W. E., 1834, Act X, 120' 

Exar SexETTO Saxaetjtxx r. Gopafi giSHEX 
Deo l-W.E..e8. 

UlODnoo SooBF.v 
CoOXD CHOaVDlTEr , 


jrojooaniAB r. Beojoxath 
. -5 W. B., Act X, 44. 


DIGESl OF CASE:*. 


■LIMITATION ACT, 1877— eonfiHHerf. 


Irom tue mu jhuuiuj , 

the jn^mcnt and order were applied for, to the 
24th Jannary 1898, on which date they *ere 
foniishcd. The judgment was pronounced oa the 


the lOtli Apni. litm luui., utiuii < . 

Limitation Act, the appellants w«re entitled to a 
deduction o£ the whole periol httteon the 28lU 


Ciui Seoeedure Cede, 


. LL K.XUMaa„hsd 


oDoeel io JVr 


LIMITATION ACT, 1877— continued. 


Fesusasii . . . f. L. iC, 46 Mau., Jotf 

S5, Aet XXIV 'of 1S39, 

' • ,-nvu of decree 

• dicable to 

1 Council, 
■ ’CXIV of 

*— e , " »<«»o.s,4 Iv *ha A^int to the 


S6 — — Madra* Jlenf Secoter^ 

Act fVad Act nil of JS55J, •> 18 a’ld 69— 
Dedrefioit of f'W occupied m ebtaiump copp of 


occapied in piuiuiiug a^iupy ui 


appeal was barred by limitation ivintiTii ak- 
KAera Natamu t SitoALA Kaisv 

CL UK, SO Mad . 470 

S7 — Ri>d art 164— 

pnioner — Limitation— Time urenarv to c8* 
lam copg of jHtgment — In computing the period 


38. Computation of ?i<ni/a- 

tion—A t XIV of 18j9, e t,cl 6 — In eomimting 
the peiwdof hantatim under cl 0, s 1 ol Act XIV 
of 1839, the day ou which tlie award was j'assed was 


B. 13 (1871,8 14; 1859, 8. 13) 

1 Ignorance of defendanl’e re^ 

etdence — Ahsenee from India —Ifyior&'occ oi defeu* 
datit s residence does not (all within any of the 
pTOTisioos of the Limitation Act, extending the * 
periods of limitation presenbed by that Act. Bnt 
nadci S. 13 nlaintiS U entitled to exclude from 
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( 4S23 


DIGEST or CASES. 


LIMITATION ACT, ja77~.<-o,f,->u,fd. 

The .jil.iitififf Institutf-A a «iiit under the, old Jaw 
'(nenpvl lt<-.;u1uUo.i 111 of 1703), and was noa.snUcd 
on iijiiitTih lHTiin«i' the jdaint vn)i dofretivc Jn not 
5>Ul‘iiiir the lunvudaricit of the land rlninird. Wldle 
the nj'i'inl wnt pending. AM XI.V ct 1850 enma int-, 
oi'fmtinn. lie iii«!il»t(d n frr/'li enit, and claimed 
to de,hiM tin' lime ocrnpii’dtu iirou'cnlin^ the former 
e-uit and appeal under the jwvisiona of Art XI V of 
1850, a. 1-1. y/rW O'X niajoritj' of the Court) 
that the plniiitilT waa no’i-.ittited o'vin^ to Ids ne;:!!* 
pence, and the time Mniphl to he deducted froiti the 
Jieriol of Jirniiathm c.nild not he nl!me<d. yvr 
l.OCit and I'fKtUT, ,/,/,—l?iider th? circumalaucea, 
the time almttld he didiiried in c-impnlinp the perifd 
of Jimit-vtim. S!,\i)iicn CiivcKniuiiJTTy 

llAar Coo.u.vn Ciuiwriif.y 

[B. L, 1C, Sup. Vol.,663 
6 W.Il.,184 i 

'fill' foi-nur pr, eccitinp mnal Imre hcen laheu hy 
the jdaintiff or to no o io tlnmiph n lioiii lie cl.aimi 
(n o the dcfinitiim of " jihialiff ’’ in ft. 3 of (he Act', 
nnd this u'lis tlier'ime under the fonner Acts, Uakoda- 
KA3T Itov r. .StOKUor Mooki:i;jj;i: 1 "VV. B,, 29 

Xtcinnis r. SAMji.vuniTnx Itw.tM 6 Mad., J22 

, 7. •Villi' honH fide hronphl in 

C'otiri irithiml } iirisdiotion.-fl'lni time for which 
Hiits may have hem peiidim; in Courts wliich Imd not | 
jurisdietim eleml-i lie deilncted in eoinputiii" the j 
Xierio.l of lindlatim if tlio .IndpcHliould find that ) 
tile units "'(re pr.iseotiicd iorid ftde nnd witli due / 
rlilipnice. A'oiio ('ooiii:i! Ciicc’KKitiicrrv r. Kor- 
j,A.«cni;s'nj;ii Hajiookk , , 17 'W, B., 618 

' 8 . - - Dednotion of I'l'nie former 

iv.it teas leir.i; }>rosecti>ed.—-'i'\io plniiitifrs sued 
ilic .'on of a diceased deiitor witliout ascertaining 
Wl.f tlicr or n t he wns of ape. and then, lehcii the 
plniiit wnsrelnnied to them, they sued tiic miiior'a 
mother, nho nitliont !i.srert.aiiiiiip whether she was 
Icpally CDiisfituted [rnardi.an of the minor. The 
lower Cmirls ditermined tlic suit, hut tlic Iliirh 
Court was unable to sujijiort their decrees iii 
rouBi-queiice of tiie defect, which came to light iu 
special iippf.nl. Tlie pi liiititfs h.nviiig liroiight a 
sec.iiid suit, it w.ns licld tint, in computing tiip jicriod 
of limitation, they were not entitled, under prorisioas 
ofs. l'> of Act IX of 1871, to ail exclusion of tlic, 
time occupied hy them in prosecuting the first suit. 

'The Court doulited whether, assuming the caso foil 
under the proiisiois of the section, the plaintiffs 
conld he said, under the cireiimstaiiccs, to have prose* 
cuted the first suit with duo diligence and iu good 
faith. B.uiai Sikgu v . Gauki . 7 N, ’W,, 284 

9. Ifxeenlion of decree — Al- 

laelimenl of decree. — Held that, iu calculating the 
perild of tliroe years from the date when clTectnal 
proceedings had last hoeii taken to keep alive a 
decree, the jieriod during whicli tile decree had rc- 
maincil under attaclnncnt in oxcoutiou of a decree 
tigalttst .the judgment-creditor should ho dsducted, 

Ahe dccrcc-liolder having been prevcntcA irom excr- 
.cislng duo diligence. Chandi PeasATi IfAJnil r. 
llAOUPjfATH Dear . . 3 B, L, ,62 


IiXMirATIOBT ACT, 1877 — continued, 

10. — — Application for traits- 

mission of decree — J’rocecditti/s hoHi fide in Court 
mUhnut Jttrisdic/ioN.—On tlie find Sfatch 1887, 8 
o itnincd a innrtgagc-dceree against jP in tlic Court of 
the Xrmisifof Haji]>orc. On the 9tli September 1887, 
•V npldicd for e.xccutioii, nnd on the 7tli Kovember 
18S7 tlie mortgaged property wn.s sold by the Ifajj- 
Jiorc Court. On appeal, on tlie find September 1890, 
llie Itigli Court set aside the s,ilo on the ground of 
u-fliit of jurisdiction. Thereupon, ou the Ctli 
Seplemhcr iS90, ,8 npjilicd to tlie Ilnjiporo Court to 
fmiisfer the decree for oxcctition to the Jluiisif's Court 
nl.Mii/nlTnrpiir. On the 1 0th December 1890, iS" applied 
for e.xreiitioii to the Jlimnffurpur Court, L, who 
j had meanwhile piirclm.scd the mortgaged property 
I from i’, objected that the njipliratio.n was barred. 

! Jfefd tliat the application was not harred, ns the 
application of the (ith September 1890 was a'stcp iu 
aid of c.xecnliim, nnd also ns s. 14, para. 3, of the 
Limitation Act clearly applied to tlio facts of the 
case, and iindiT it flic decree-holder was entitled to a 
deduction of nil tlic time occupied in executing the 
decree in the Court having no jm-isdiction, the 
applie.ntion having liccii manifestly made in good 
faith. Kilmonei/ i'iiti/h J)eo v. Jtlressur Sanerjee, 
1. L. Jt,. 1C Cole,, 7J}, disliiiguishcd. Latclman 
J'ltiide/i V. Mnddnii Mnftun Sht/e, I, X. Tl., 0 Calc.) 
iil3, referred to. ]lAJECTi,VBn Sadai v . Joy 
Kieiic.v I'i;nsjiAi> alias dor Lab 

,, [I. L. E., 20 Calc,, 29 

11. Suit on linndi paj/nlle at 

fxed date — Deduction of time former suit pro- 
secuted in Court u'itl/out jurisdiction, — On the 
14th April I8S9, the defendant at Gwalior drew a 
Imtidi for I(3,.'-0D on his firm at IJorabny in favour of 
D, pdy.ablc forty five d.ays after date. It was 
subsequently indorsed at Gwalior by D to the plain- 
tiff at Cawnpore, win scut it to the Bank of Bombay 
at Buub.ay forcollcctio i. It was to become payable 
on the st June 1 89, but ou the 23rd April 1859 
the Bank presented it to the defendant’s ; firm at 
Bmiilmy for .acceptance, wliicli was refused. _ The 
Batik thrreupeii returned it to the plaintiff at 
Cawiijiare.nnd it was never presented for payment. 
Oil the I Gth June lt-91, the plaintiff filed a suit upon 
the hniuli naainst the defomlant at Cawnpore, but on 
the ISth Ahircb 169 1 the plaint was retiirned to him, 
the Court hoidiiia that it had no jurisdiction. On 
tliolCth April 1893, tlio plaintiff filed this suit in 
tlic High Court of Bombay. Tlie defend.aut coutended 
that the suit was barred by llinibaliou. Held^ th^ 
tlic suit was not b.arred by limitatio.u, the plaintiff 
being entitled to the benefit ofs. 14 o'" the Limitation 
Act (XV of 1877). Bait Hatj! jAvranr.xAE r. 
PbaIiUaddas Subkauh . L L. E., 20 Bom., 133 

12. — Ineffcc/u-tl appeal pro- 

ceedinps.—\Vim a person .appealed from an award of 
a CoUcef or under Act XIII of lS48,whieb appeal was 
sti-uck off for default of prosecution, aud be then sued 
to set aside the award,-— yfcfd that^tlic pi-occcdiug had 
not been prosecuted with duo diligence, aud tMt 
limitation commenced to run from the date of the 
award, aud not from tlio date of the order in tlie 


( ‘825 ) 


DtCbSr 0( CASEb 
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LIMITATION ACT, 1877— 

Nor to its Jimcn 1ms Act for the North West 
Provinces (Act \IV of 1863) No'fAt DnoojirK 
Dl93 . ..... 5M-. W,30 

It ivas al o lielil not iprlieible to a 42 of Bombay 
Act VII of 1807 IIXRI RAiicnivnnA r \i8nin! 
Kbisb'tui , . . 10 Bom., 204 

1. Conpuf(t/ion ef jjcriorf of 

hmilrtlion — ^fiii for arrtnri oj rtnt—Aoi \ of 


2 ■ Appeol — Sa>t—Coiap%to 

fion of time for appeal — S 14 of tlie LimitatiOT 
Act does not apply to the computstio i of time for 
appeals, but oily to amts Arhiia CttAimBA Rai 
CnowDnRTe SIatavoim Rassi 

[L L E.. 23 Calc , 325 

3 - . — . — . - and a 6— fo 


brought 111 tho Court of tlio Rutnet JoiIqO of 
Belganm ou SOth January 1 SS 2 and uas subsequently 
pTeseuteiloi the same diy lu the Court of the Sol 


in comcuting the pmoJof tin o roorths prrtcnbcil 
b> the Bombay District Municipal Act tTk>mh<*y Vet 
M of 1673} s 8(3 Qohpehanl StoieloKha \ 
KrisAto CAinJer I L It, 5 Calf, 314 Ittja 
butoola T iraur All, I L It , 8 Cate, $10 and 
Kketier VohMt! CiveltrhuUi)^ Dinahaehii Shah >, 


4 — ‘tpeaml limitaUon uade. 

Acts other than the Zitii/u/»o» A t — Suit under 
J?f^MCra<io« Aot (III of 1877), e 77 S l4of 
the Iimitatioi Act proMlca for oasis in nheh a 


BBTirc DiNABAsnr bnxHA 

[I L K., 10 Cnlc , 265 


‘'nEONABAIKi JOOQBL KiailEK RAir 

£7 W E , 321 

Kbisiika CnETTT r Raui Cuettt 8 Mad , 99 


LIMITATION ACT, 1877— con;, nueJ 
NabAx AEPA AmN r NaknA AmWIT aUae 
PABTATasr AuatAii 8 Mad., 97 

MAitaBlBsaari Auual r Labshui VustAt 

[8 Mad, 105 

Jnri'^Sreon r S.VBVAat Sisan 

tl L R., 1 AIL, 97 

Timai. Kpabi r Abbabh Rai 

[1. L E , 1 AIL, 254 
Dao'Tcaipii Koosr r Rov Oootieb 'Iauo'e 

[I L E., 2 Calc , 333 
Mr’ooiiACitciiH MiTTEB t Mohamota M ooka* 
enpRV Mitteb c Bejot Kianoiv Rot 

[Wj R., 1864, 130 

Ba’sbb Kaxt Qncas 0 IIabav Kraro OnOsE 

[24 W E., 405 
Gibiddaba Doss Ma'CACAI Tadatiatai Oiazi 
Monovnosa r Sciiamkvi 1 absiimi Vfkramka 
R ow CaUAPATArP KttlSTSATlA r LiABsn fi Vkn. 
BAMMA Row 6 Mad., 93 

Contra PaoMOTnoxATn RoT Bapapoob p Wat* 
SON 4. Co , . 24 W E,303 

Bnt s Ilof \ct W of 1877 now csprcsslj applies 
to applications of any sort 

6 ’Deeret patitd bp Zlamlal- 

dar SB pouttterp ouit-^Execntien ofdeoiee ttai/i t 
bf procee-fia^i in SuiorJ nat Judge'e Court— 
^Mif in Sidiordinnte Court uUimalelp 

diomitted—Suifejuenl appfieition to Vanla/lar 
/orewca/ioni^rferree— j»ri»rf»c; onof Vamlatdar 
fo gi tnl order for execution— Detn Aon of turn 
spent on proeeedingt in teeond tu t — t Maoiht. 
iwr having in n p ssiiscry s lit pisscit a decree 


lojuiicti n * 

them m Hi 
tins suit tl 
the Mamli 

subsequently uumiss u ey iia oiuirumitu Juugp, 
whose dcercc was ultimately confiptnel by the ITijh 
Court in second appeal The applicant then applied 
to the MamLitdar fer the eterutiDn of his decree m 
the possessory suit The Mamlitdir rejected the 
applicatm on the ground that that d creo of the 
High Court in the civil siit proicnted him from 
executing his decree Held tint the applicant uas 
entitled to obtain frem the MuniUtdsr an order for 
the execution of his decree unless it was barred by 
lira tation It was not brire I i lasmuch as In 
computing the penol of 1 mitition alio lanre was to 
he mode fw the time during which the decree 
remaiued 
in the ol 
(XV of 
Rxra Lt 

L a, 7 

Amicham , '■ 

6 J^eduettoa of Ime oeou* 

P former tail under old lam of limitatior,— 
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DICEST or CASES. 


( -1832') 


LIMII’ATIOK- ACT, m'l—conhnunl. 

iicniti«t .Vmut L nuit Jl tonrfiv.'r tlm nnimitil of flu’ 
tlrj'OMt. mill (.litniliiil n ilicnc. Iml ilic ilrrininn wnt 
liviTMil mi njijiinl, mill jin’ Miit (liniifs>.o(l for 
WHti! of jiiriiilirliri!!. On rtli .Juit IS'!;* A' filrtl 
iiU iiliiint in {lii’]iixiitrr Oo’ir!. Jle!,l tint, whellttr 
fill’ jifrioil of tlino Vdit-ii uiiiUr s, 1, cl. ft, of Ad 
Xn of isro. orof}.a Jl''"'* I'totidrfl liy cl. IC. 
». 1 of flint .\ct. l>c flic liinitntiO'i ti)iiiiicnl)lc’ to Mich 
ft Mill, tlic Milt Vi)« not. I nriiil. iimstmirli ni «•«< 
iiililliil to iImIiicI till’ titiic ilnriiif: irliicli lie iv.’ni 
ii>! f}'>r iiro.iciitiii;,' v.itli I'uc ilili;.’ciic(> ft tmif for 
the Mine jmi I (He in It f’oiut i-ftt li.ncinj; jnrixdiofmn. 
lafCKitis.ui.u.v .Mn-nu r. Krrino l».\i. Sinoh Kov 
(13 B. B. R.. P. a., 140 : 20 \V. 11., 380 
24 W. B., 407 note 
Ailirniiii” ihrisi )i of Ifc.vir Court in ICrn.'Tii;i( 
I'.wu Si.vci! c. ErcKiiJi: Saums JfiTTKr: 

[16 W. B., 126 

20. I^rUu'titin of tinr milt 

flit 1,'ht'j yriiff'ntc,! in a'Kiils't- C( iir/. — A Fitil for 
tmtim of r.iit tvmi hMi'!j;lil liy the plnlnliff in fhi’ 
IJiVtiiiK- Crnitf, hut it irif.' held Ihnf there heiiifc 
no tictual co’itmcf heticccii the (iliintifT find defcti- 
dmit. mill the def(!i(!niit’.<i liirdlity nriiiintr out 
of n|nit-ildi' civniih r.itio’is uith ivhich the ColUc- 
(or’s Conrt could no', dc-il, thnt Court hnd no j 
jurindictum to ilcn’idi’ it. In u niliKxiitcnf tmif in I 
the Civil Co’irt. - //"cfi/ the 111111111(1 wns, nndir 

d. 11, Act XIV of ISrith iiititl 'll to It deduction of j 
the lime he \vu« iirmrculiuj his chiiiii in the Itcvcnne ( 
Court. I’liiigON.socooji.M: I’AT, Citovvniinv * 
>ri*nitr>' Moiitjn I’.vt, Ciiowniiiir ! 

[11 B. Ii. B,, Ap., 31 note ; 

21. - - J)ccUirtian of dine xin'f j 

vnt lein^ pniffcu/ril in ix,iift/.i-r Com / — IVliero a , 
inrt-vroi'ridor of ii tnhildi. who win uho co-sharer i 
in ft fractional inrlio i l hereof, firouijht suits in the j 
Itcvcnuc Courts u"uiust hi.s co-t'iluklular.s for nnems | 
of nnt without nll.wiie.; au.v deduction on nccounl j 
of his share, which suits wiie dismissed for want 
of jurisdiction, — JJrlit, in ft s-uhsciiucut suit in the | 
Civil Court for the rent f r (lie .sime pcrio.l. that • 
the idiiintifi:' w.;s entitled, under 11, Act XIV (4 , 
1S5!>, to a deduction of (he time diirinj: which he | 
was luosccutimr his sniit in the Kevenne Court, j 
(loiiiNiio CoovtAK Cnowratifi" r. ,'\I,inso.v , 

[16 B. L. I?., 68 : 23 W, B., 152 i 

22. Visiiiistol of foi-ilirr sui/ ! 

for le-rirt of ony riiu\r of octioii. — Where a { 
former -suit was disuiiased on the mound thnt as 
framed no cause of actian was shown against the j 
dcfemlniit , — Jfrlil thnt the time occupied in pvo- 


BIMITATION- act, mi-coiilinmi. 

23. - JDrfccl of Jurludic/ion, “of 

nlhtr cnjiio of a Me iU,fure”-M{, Joinder or 
eauses of aefwn-Deduetion of time oceupied hi 
former unit uronpty i„eli/nled.~A Hind,, widow 
alienated certain pioporty h(lou<,Mng'to the estate left 
hy her Imsliainl, n moiety of it in f.nvonr of one party 
and a moiety in favour of another, and died- on the 
22nd .Time 187S. The reversionary heirs sold a 
share of the property, and the purchaser hronght a 
Sint for n’covcry of tin property alienated hy the 
widmv on Hie 2i'lh April ISOO, making tlio rover* 
siouary licirs defendants. On the 19th .rune 1890- 
the rcyei-sion.nry heirs were added as eo-plaintiffs, and. 
tlie suit was dismi.ssed on tlie ground of misjoinder of 
causc.s of netion on tlie 19tirFeIirnary 1891. The- 
pre.scnt suit was then lirouglit for one moiety only of 
the piojicrty on the 23rd I'cbninry 1891, and deduc- 
tion of the time t.akcn up hy the previon.s proceeding 
w.as rlainied. Jfeld tliat, wlieii a suit is instituted 
upon dislinct e.auses of action against different sets 
I of dcfoinlants sevcnilly, the Conrt may fairly bo said 
[ to be "unable to cnlortain it” from a cause df a 
“like nature” with defect of jurisdiction. JTeld 
also that s. If of tlie Ijimitation Act (XV of 1877) 

I applied to this cisc, and that the plaintiffs were 
• entitled to deduct the time during which they were 
proiccnthig the former suit, and the orcscnt suit was 
not barred hy limitdion. Min, HOC KnrAiT IIoSseis 
r, Stjno Pj.-nsnAU . L B. B.., 23 Calc., 821 

24. Jfxehtsion of time of former- 

enit leitticul jurisdiction . — In 1892 a suit was insti- 
tuted in the Presidency Court of Small Causes 
a'gaiiist defendanfs not resident within the jurisdic- 
tion, the leave of tlio Pegistrar of the Court having 
heen first obtained, Subsequently it was ruled that, 
the IvOgistr.ir was not cnqiowered to give such 
leave, and the .■mit was dismissed. A similar suit 
was tlien iiistitnled, the leave of the Conrt having 
been first obtained. Held tliat the time during 
which the first suit was pending sliouhl be dedneted. 
in the computation of the periolof limitation appli- 
cihle to the second suit. SunBAUAP NATirpir v. 
VA^..\^'A PA>"rTncin . . I. B. E., 18 MaA, 80- 

25. Conte of litre nature — 

Mitjoinler of enntet of action — Want of leave 


scenting the former suit oonld uo'u bo excluded wIicii 
computing the pcrioil of limibatitm. Tbongh tlic 
plaintiffs had acted with due diligence in instituting 
their former suit, it was dismissed, not on miy 
technical giOft"d of misjoinder of parties or of causes 
of action, but on the substantive ground that, Iiaviiig 
regard to the frame of tiie suit, no cause of action 
hnd been established against any of the defendants ; 
and tlic suit was not one which tlic Court, from defect 
of junsdictiou or other cause of a like nature, was 
unable to entertain. Cojrwr.uciAi, Bakk of India 
r. AlIiAoodduun Satieb . I, L. E., 23 Mad., 683 


under Cirif Procedure Code, s. 44 . — In March 1891, 
the plaintiff sued the defendant to recover the snm of 
money duo on the taking of an account bttw'cen the- 
jdaiiitiff .and tlio defendant, who was his .agent, and' 
t') recover possession of certain land. Tiie plaintiff 
did not obtain leave under the Civil Procedure Code, 
s. ‘14, for the iustitntion of this suit, ivhich was 
accordingly dismissed for misjoinder of c.auscs of 
action. The plaintiff now instituted, on the 5th Api'il. 
1893, two suits, the one for the monev and the other- 
for the land. Eetd that the plaintiff was entitled,, 
under the Limitation Act, s. 14, to liavo the time 
occupied in the previous proceedings deducted m the 
computation of the period of limitation applicable- 
to his suit for maney, which accordingly was not 
barred hy limitation. Venkiti Nayak v. 

GAPPA CnETTi . , I. B. E., 20 Mad., 48- 

26. Suit insfiln'ed in teronff 

Court — Bond fide mistahe of taw. — 3, 14 of tlic- 
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DIGEST or CASES. 


( 4830 ) 


IiIMlTATIOlT ACT, 1877— eon«in««<? 
ineffectual appeal proceedings OnoiiM Di'fi.uxsn 
'CnowDUBT V SnAit Kishoeb Rot 

rW". E , 1884, 378 
13 — 23 k« diti^enet—Koifpro^^ 

-<f«c<«on oj ColUffor’s cer^ijicfl^e — The plaintiff 
brought lit 1876 » suit against the dcfenilant in 
respect ot t^e aacne came of action at the present 


lia ■ 

ground. Meld, in the subtequent snit, that the 
non prolnctioi ot the Collector* certificate doea not 
secesaanl; constitute such a vant ot due diligence 
on the plaintiff’s part ns to disentitle him to the 
deduction ot time allowed s 14 of the Limitation 
Act (XV of 18i7i Pdtui Meueti r Tcua 

[I lu R, S Bom , 223 

14. Courf Anri)^ no ^mrefte 

•fien — A deductioa of the time a former suit mas 
pending fi-om the period of limitation can only be 
claimed under i 14 uheu the Curt befc>ro whom 
the former suit was hronjhthad i o jurisdiction and 
where there lias heeu no ndjudieation Lcnp Doo 
lii Srecaa r Dwaeeasate Diswas 2 W.B ,9 
Eaibe Cuvksee CnowDHBy c RmiB Goeal 
Buasoobsz . 2 W R, Mis , 1 

IB — ' JleduiUon offunt former 


TBEEiHA PiixAT . 6 Mad, 46 

16 — — jDeduetton of itme p?o 

-tetdinge are protecuiecl Court the order of 
1 hieh ts afleraards tet ande —A Jicnod dniiog 
which a party to a so t is engaged in prosecuting a 
claim for wasilat counts towards limitaloi if the 


17 Deduction of Ume clatm 

tea) being pro<eettled in another Coarf — To meet 
a plea of limitation a judginent^debtor was 1 eld 

cd by him 
according 
ITDEE Rot 
anooR 

i23W Jt, 274 

18 and arts 29, 4kO—Time 

oeoupted tn prosecuting suit »» another Court 

Dismissal of suit through defect of gmrdteiton 
or other enuse of hie nocture — Court unalle to 
■entertain suit leeaute «» sconceueif --Defendants 
Iiasing attached certain goods on 12th June 189i>, 
3 d execution of a decree obtained by them ^aunst 


LIMITATION ACT, l877-conf,nued 

claim wag preferred by plaintiff on 19tli June 
1893 and disallowed Plaintiff thereupon brought 
a dedaratory suit on 2nd August 1895 in the City 
CiTit Court Ifadras. and obtained an injunction 
to slop the sale of the goods which hoiveier, was 


1897, pUmtiff brought a suit in tho Court of ''mall 
Causes. Sladrsf to recover from the defendants the 
goods or thoir salue which was dismissed on 2ad 


hladras and claimed that tlie enuss ot action had 
arisen on 7th February the date on which 

phintiffs n^ht to the specific moveable property 
had been finally declared He also claimed that the 
time occupied m the procecihUeS n the Court of 
''mall Causes should ho deducted nndci s 14 of the 
Limitation Act iTehlthvttho suit was borred and 
tlatplaiutiff wasnot nititled tohavo the time spent m 
prosecntiog the previous s i all cause suit deducted 
from the period ot limitation That suit had been 
distnus J, I ot because the Court through defect ot 
jurisdiction orolhci cause of a like nature waiunable 
to entertain it but because it was misconceived 
MonOOESA JlrOAIlAB r Tattarw Davt 

ILL R, 23 Mad. 621 

10 ' Be /uetion of time *i soat 

being proteeuled tn another Court — iniil Jl the 


The leas'* coitniued no slip ilatioa for the registration 
of any aendee or donee In 18F0 S sold the dar 
patni lease to A th drej of sile wh ch was duly 
legisteied pioviJiag for mutition of names in the 
(atoilar’s books No sach mutitioi was eiei 
cffpftfd b^ AV who was nerei srro st* tiirir 
tenant by L and S, tho lent of the dir p itni being 
) aid in the name off In 18 j- 1 the rent due from 
thcpatmdaia being in an car t! e ramindir jroeeeded 
to sell the pstni mder 1 eguKt on VIII of 1819 
Thereupon A. 1 1 o der to protect hu un let tenure, 
deposit d lU the Collectontc on l7th hoicmber 
1884 » snm of lanney 0 1 wl ich the site was staved 
A, being then in airear in tl c payment of his dar» 
patni rent claimed to set oft the nmo int deposite 1 
1/ and jS 
brought 
i and his 
In that 

suit A* inters cned claiming the boi efit of the set off, 
to whicli, liowever the High Court on 26th June 
1869, on appeal held that he was not entitled, the 
depcoit being merely a voluntary payment by A", 
On 30th October 1807, A brought a regular suit 
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liIMITATIOW ACT, 1877-co»/f»«crf, 

Ims not tho iwvcr of the Convt. mn\n- s, 311 of tlio 
Civil Procedure Code, to set aside a sale. NaH-VYAN 
r. ]lA<?Tir,KnAN . . L li. B., 23 Bom., 631 

so. ^ Dedtiufion of time suit 

iras lein7 piweeiiM in another Court,— n\c pl.iin- 
tiff sued under Act X of 1859 in tho Pcvoiine Court 
to reeover her share of certain arrears of rent due 
from tho dcfciidauta 0)t a kalmliat executed I13’ them 
in favour of the plaintiff’s mother, hut her suit, on the 
•objection hy tho defendauta tlmt her co-sharer was not 
.n_ party, wirs dismissed hy the Collector, ami his deci- 
sion was uplicld hy tlie Hi"h Court on appeal on 
3rd .Tilly ISGl. The plaintiff then brought a fresh 
suit under Act X of 1S59, making her co-sharer 
n p.irty defendant, hat the suit was again dismissed, 
and tho dismissal upheld by the High Court on l-ltli 
April 1870 on the ground that the plaintiff’s share 
Mas not her own, and therefore tho Collector’s Court 
had no jurisdiction to dctcnninc any question of 
right ns hetweeu her and her co-ahnrer. In a suit 
Inought in the Civil Court on 31st May 1870 for a 
moiety of the rents from 186-1 to 1809, — Ifeld it was 
not a suit for an arrear of rent ns that term is defined 
in s. 21, llenpil Act VIII of 1869, and s. 29 of that 
Act would not apjdy. Tho limitation applicable was 
that proiided hy Act XIV of 1859, tinders. 14 of 
which Act the plaintiff was entitled tn deduct the 
time during which she was loud fide prosecuting her 

• claim in tho llovcnuc Courts. IlAiiis Cuakdka 
IHTTT r. .lAGAUAiniA Dasi 

[8 B. L. B., 190 note ; 16 W. B., 61 

31, Ccr/ifcale granted hg 

iCoIlecior under the I’liltic Demands Secoiert/ Act, 

Suit to set aside . — 'Where rent was payable jointly 
"to certain wards of Court, and another proprietor, 
whoso guardianship under tho Court of Wards had 

• ecasod, and the Collector issued a certificate, under 
Bengal Act VII of 1880, for a proportionate share of 
tho rent due to tho wards, in a suit to set the certi- 
fic.itc aside as invalid, the plaintiff was allowed, under 
s. 14 of the Limitation Aet, to deduct tho period 
■ during which ho was Aemo ,/7de seeking redress fiom 
tho Bevenuo authorifics, who had no jurisdiction to 
dc.al with the questio is r.iiscd hj' him, and tlic suit 
was hold to be not barred by l.ipsc of time. Gieja- 
KAfu Bov CnowDUEY f. Kvir XAEAiy Das 

[L Ii. B., 20 Calc., 264 

32. Deduciionof time plaintiff" f 

n-as prosecuting another suit. — Plaintiff as- payee of 
.ail order drawn by defendant at Ahmedabad, where 


he (defendant) resided, o-i a firm at Bank ik in Siam, 
and disho'.ionred on presentation, sued defendant and 
an agent of the Bankok firm who resided at Surat in 
tho Suhordin.atc Judge’s Court at Sur.at. Permission 
to proceed with the suit against the defendant (the 
drawer) having been refused by the High Court, 
jilaintiff withdrew his plaint and filed his suit iii the 
•Court at Ahmedabad against the drawer alone. The 
Subordinate Judge rejected tho claim as barred by 
limitation. Held by the High Court in appeal 
-that under s. 15 of the Limitation Act (IX of 
1871) a deduction might jiroporly be made of the 
•time during which the suit was pending in the 
•Court at Surat, and that tho deduction of this account 


IiXMITATIOlT Act, 1877 — continued. 

was to nm from the filing of the plaint to the 
Imal refusal of the High Court to allow the suit to 
proceed at Surat against the drawer (defendant) 
SiiETit Kahandas Hahanpas r. Dahiabitai 

[I. Ii. B., 3 Bom., I82 

33. Summarg decree— Ca leu- 

Inilon of period of liinitaiion.—X plaintiff is not 
bound to sue to enforce a summary decree against the 
immoveable property of tho defendant pending a 
regular suit brought by the defendant in the clvil 
Court to set aside tlic summary decree. Limitation 
w ill count not from tlie date of the summary decree, 
but from the date at which tho suit, brought in the 
nature of an appeal to set aside that decree, is deter- 
mined. Gvait Cnm'DEA Bov Chowdhev e. Kalee 
C ntruy Bor CnowoirBr . . 7 W. E., 48 

34. Deduction from period, of 

limitation of time during which, former suit mas 
pending — Application for execution of decrees . — 
111 computing the period of limitation, for a suit to 
set aside a summary order, the time during which 
tho judgment-creditor was prosecuting another suit 
to obtain a revers.al of the order dismissing his appli- 
catio'i for execution of decree and for attachment of 
tho property of the jndgment-dsbtor cannot be de-' 
ducted. KniSHKA Chexxv r. Kaui Chexit 

[8 MaA, 93 

35. Computation of period of 

of time white prosecuting 


limitation — Dxclinion 
suit in Court icithout jurisdiction. — On the 26th 
August 1878 J? and i? joined in instituting a suit in 
the Court of the Subordinate Judge, tho period of 
limilation of which expired oa tho 21st September 
1878. Tliis suit was transferred to the District 
Court, which o.i the 16th September IS78 returned 
tho plaint to the plaintiffs on tho ground that they 
should have sued separately. On the 23rd .Septem- 
ber 1S7S hi presented a fresh plaint to the District 
Court, wliich, on the 1st October 3878, made an 
order rejecting it, on the ground that ho should have 
instituted the suit in the Court of the Subordinate 
Judge. B appealed from this order to the High 
Court, which affirmed it oa the 2Sth J anuary 1879, 
but observed that tlie plaint should be returned to B. 
On the lOth April 1879 B’s plaint was returned to 
him, and on the same day he presented it_ to the 
Subordinate Judge. Held that, iu compntiug the 
period of limitation, B could not claim to exclude 
any other period th.au from the 23rd September 
1878 to the lOth April 1879, for from the 26th Au- 
gust 1878 to the 16th September 1878 he was pro- 
secutiii" his suit in a Court ivliich bad jniisaictiou, 
and the inability of that Court to entertain it did not 
arise from defect of jurisdiction or any o.ausc of the 
like nature, but from misjoinder of plaintiffs — a de- 
fect for which he must bo held responsible; and from 
the 16th to tho 23rd September he was not prose- 
cuting his suit in any Convt, and could n^ claini to 
have that period excluded. BAirSuEHAO Das r. Gi> 
bikdPeasab . . I.I..E.,2A11.,622 

38. ^ — Exclusion of time former 

suit teas being prosecuted — “ Other cause of a (i^ 0 
nature.” — The words “ other cause of a like nature 
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LIMITATION ACT, 1877— 

T^iimtation Act, 1S77, applies to & case where ft plain* 
tiff has been prosecuting his suit m n wroii" Conit 
in cousequeuce of ft boni fde mutate if law 
Sitaram Tarajtx Ktmla, I L H > '2 ^om ,S20, 
lluro Chunder Soy v Sarn’tinot/ii / J, S , 13 


27. ]DondJide mittai-e qf law 
—Sejeeltonof appeat on ground of IttntMton — 
That a bond fde mwtihe of liw upon a donUfnl 
p^lnt of jurisdiction of proceilnro as much entitles a 
person to the benefit of s 14 of the Limitation Act 
as ft bond fide mistake of fact Sr\) Mohan Mae 
a Maanu Jithif 1 L S dti 348 referred to 
t\ here a Bile under Act Vll of 18S0 was conflnncd 
011 the 2St] 

sioncr was 
was subscq 
aside the • 

(BiKERJEE and rnATT, JJ , in referring the ease to 
a full Dench) that the mere fact of the Cotnmis 
sioncr luMog rejected the nppcnl mv the ground of 
limitation is not suthcient to disentitle the plaintiff 
tu the deduction of tunc under s 14, of the I imitation 
Act during winch that appenl was pending But it 
IS for the Court, before which the question whether 
this suit u birred by limititio i » raisod, to lUtci 
mine whether the appeal wis really out of time or 
failed from defect of junsdictio i or otlier eiusc of a 
like nature The apponl to the C minissioner being 
mthisciso clearly out of time, it was held by tic 
Court that the appeal hid failed f r rcisoRS other 
than “defect of junidictinn or ether ciii$c of a like 
nature” and wat nccordingU outside the scope of 
i U of the I imititioi tet Bisuamquau KaensR 
1 Bowajjah Haaiiab 3 C. W. N , 233 

28. Eselutionoftime o/^ro 

ceedip^ bona fide m Court without iuriediction^ 
HJtejotnder oj ejuue of athon—" Cautt of a hhe 
naturr ’’—-Two suits wercbroiiaht for partition of the 
property of a deceased I y his burs under the Mil o 
medan Law— the first, by Ins widow and ni children 


LIMITATION ACT, 1877— eonfinwed 
were at first trcftted nt the Munsif’s Court as being 
dnly stamped, tl ongli piyuient of fresh Court fees 
wae mibscquentiy ordered ofter the cxpirat on of the 
period of limitation T he deceased had died in 1882 , 
the two original suits hid been filed ni 1803 and 1891, 
respectively — within twclic years of his dentb , and 
the tKOAinendcd suits and the sci en fresh pi tints kid 
becn.filed in December 1891, more tlian tw et\e years 
from hu death iTr^if (oi the question of limit 
fttion) that the suits by the two elnldren of tlic first 
wifenero cot barred, a> they should be treated as 
ft ftmtmaaiwn oi their original jojct elaiia, nlioh 
had been iiietituted in the same Court before the 
periol of limitation hid eiptrcd Tliat nhcrc there 
hie been a misjoinder wrhich his piccliided a Court 
from entertaiuing a suit the period during which 
sneh suit has been prosecuted diligently and in ^ood 
faith may be deducted in conij uting the period of 
limitation the inability of the Court to entertain n 
suit combining causes of action whicli could rot be 
combined, being covered by the words “from other 
cause of a like niture ’’—in s 14 of the Limitation 
Act That with refeicnee to the widow’s amended 
suit, tnasmnch is her ongmal suit (on behalf of her* 
self and her sis childreii) had been filed before the 


That for similar reasons a like ilcduetion should bo 
nvlc in fiioor of ihc sii fresh suits of her children 
(unless a eoitrary dccisioi were luccisitited by the 
fact that theie jihints hid riinaincd unstamped until 
after the cipiratioi of the extended peiiot of limita 
tKni) Assii 1 Patucmma 

[I L R, 82 Mad. 484 

88 I?«e«fio« by CoUector— 

Application to Collector to tef atirie tale— Civil 
J’roeerfnre Code Tfrn/iSS2; sr Sl4 SlOAr 

3li, and 820 —A decree pissed against the applicant 
K was trinsfencd for ixecutioi fo the Collector 
under s 320 of the Cii il Pioec lure Code (Act \I V of 
1833) On the 8th May 1897 the C Hector in exc* 
ciitioi sold certain propcify btlonging to the ap* 
piicint, which ms purchiscd by the rpspondents 


cednre Code He coitcndcl that, under e 14 of the 
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MMITA'J’ION ACT. 

(initili* to it; tk»t thn J.rovi. 

> r b. 1 S . f t!i,' Jo'iiiitritio;. A' ! tlurt rofi; 


i LIOTTATION ACT, lQn-conllm,c<l. 

• Art IX of 1K71, (t, ir>, tlif iilniiitifT wd'i entitled to 
1 •'xcludr tlic liiiU' tliiriiiq wliieli he )i;td been piosc- 


hoiu I!) Art. of Mnijlitbri nr,, not j 

!• ' t!!*! liv til’ mb" ib’.iI litb.’.l by n biliitre of nnllior* j 


t* V 

in i: 

igUul, 

Ui ejftt it* * 
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'i2. J'rji-'.-t tii.n t>/ npy'n! ; 

t , n ( jX'if, Till’ liiiir «b!!i!i.t iviiirli n iil.iiotifT joo.v- i 


, - A’kiV not rtfffiitnt tame. 

in-pii-lnnlt.—X former suit broiii;bt, not a;;aiiist the 
n-itnr defriid inU, hut only n-'iiinst one of them, did 
not. fijll ivithin B. 1-1, Act XIV of 38.)9; con.'itijiii'ntly 
ihc time of is )ii;odciicy could not ha deducted in 
<• .ui]mt!ti;; limititioi in a Mihscijnent Buit. Xii- 
■'fAiiiifii .SritNOK.vu r. ICiisro ])os.? Suii.vokak 

[6 W. E,, 281 

47. 'J)cth'i;liuii of lime suit 

t-m triio/ profiTii/ril in iiuodti'r Court . — The ques- 
fi m whither ttie jdaititilT is entitled, in tonipntinfj 
the jierio 1 of limitation, to deduct the time occupied 
in pros. rutiuu a former unit, depends in tlic first 
place ni»)u tlic qiKstirm whether the former suit was 
hroii'jjht upon the same cause of action as the new 
mlf. Will re the pl.vintifT hroauht two suits, one 
a-.'aiust one hninch of llic family and the other 


■rut.* mi app'.al t. i ffr mid with due .lill;;cnrc, as ' "-''V*'* ••‘■"’V’"’’ I'J/ttovcr a slurc of that 

will ns Ui A duriu.- iiiii.-ii Im proociitis hi* rm-c in I'''’ I'roi.crty winch was in the possession 

Ihi- Court of tlr,s", ills' iiu-c, must ho d.diictcd h. com- i of each, ami tlicse sait.s were rejected on the ground 


jinttii;; til- p.rirti if liiiiiiatioi. filli'MlmOo.v.vrit 
IJlsWAS r, Klan'o Iflif.v Sltio.vi; 

[5 W. K., S, C. C. Eof., 8 


filli'MlmOo.v.vrit * having heeii improperly brought, it was held 

i that in bringing a rou.solidaled suit ngiiiiist all 


43.' D'‘i<:r!i'v of pt-rtorl ) 

(f/q ro/ t' ts /''mfiH;.'. ~ h- re n suit is- 1 rouglit and i 
distni'S'il fi.r sv'.nil of jurintlictiou, and an apji.al h j 
preftmd in whii'li the llrst dccru'is ntlirmcd, if a' j 
s-.iit he aftcnv.irds iuo-iulit in the right Court, the j 
j>i ricrl wliirh claps -d i.itwccn the dccisio.i of the tirsl i 
Court .and th" ilisiHieil of th ' appial sliouhl he i 
(Xcliidis! in c(.mputi'.g the pirio.l of limitation pre* i 


sc.'-i’oid by .Set XIV of ittriP. 

llnr.i! dooiiii.va 


It.tj KrsTO Itov r. 

. 0 W. B., 308 


i jh.aror.s for n gcmnil jiirtition the plaintiff was not 
I entitled to (Icdnct tlie time oeoiipied in prosecuting 
) his former suits. .loir.siiASt JlfOirAi: r. ]Ur Gaxua ' 
J [8 Bom., A. C., 228 

! 48 , Deduclioo of lime suit is 

j liriii'/ prosrciifeit in Court icithout jnrisilietioii . — 

' Under a drcrcc made in a suit brought by A against . 

I Ut A oiib-iincd j-o.ssrssion of cei-taiil property. The 
j dicree was revr r.sod on appeal, hut no order was m ido 
j by the Appellate C-,nrt with regard lo mesne profits. 

1 .Cfter sueli reversal, Ji applied to iiud obtained an 
i order from t lie Court of first instance for possession 


44. ■ - JJriu'tii.n if time mit 

i"tjs ffuliii/ in w/".'!!'.. Court , — IVliire a suit, pi'osc- 
•ciitid to n-i fulr and witii due dilignice. svas dismissed 
in appeal for iiaiil of jurisdiction in the Court of 
iir.st iiirtauce, and a s co.id suit -was afterwards 
brought ill a right Court.-' Itcld that, in computing 
under c. l-t of Ait XIV of ISeD the iicriod of 
liniltatio.-i of the snit, the lime between the ilecrce of 
the Court of first instance mid the in.stitution of the 
appeal should he e.reinded. Ajoowju'A J’kiishap r. . 
UisiirsufJt Sajiai . . . OUST. W., 141 j 

45. Deduction of time — iVo- j 

.ecuullon of .suit in another Court . — A hoiid-suit|Was j 
filed in a .llunsif’.s Court on the day on which tiic j 
Court rt-topned afUm the Uusscrah vucation. during 

. u’hicli the j)crio.Z of limitatiiui cxqiired ns regimls (lie 
payment of the homl-dchl. The iilnusif decreed tho 
suit; hut the Subordinate .ludgc in appeal found 
that the Munsif had no jurisdictii ii, and ordered him 
to return the jilaiiit. This was done, and the iihiint 
was filed iu the Small Cause Court on the same day. 
The defendants idcaded limitation. J/eld that, riiidor 


j and mtsiie pr.ifits. This order, so far as it awarded 
mc.sitc jnoiit.s, iva-s set aside by the High Court as 
being an order he hail no jiower to make, no right to 
I niesno profits having been declared by the Appellate 
I Court, and ns lu'iug made “altogether without juris- 
diction they held that D should have applied to 
tho Appellate Court which reversed the decree, or 
should 111 ! VC brought a separate suit for the mcstie 
j)rofit.s. An applicatiou for review of this judgment 
being rejected, JJ instituted a suit for such mesne 
profits. Held per Pi:acock, C..T., KEWr and 
AlACPjiEnso.v, JJ. (Locir, J., dissenting), Uiat in the 
proceedings taken by Jl in the former suit to obtain 
the mesne profits she was engaged in prosecuting a 
.suit upon the s imc cause of action against the same 
defendant within tho meaning of s. 14, Act XIV of 
1859. Henno C^tT^■nEB Bov Chowphbi’ f. SooBA- . 
DIIOSEE DEIIIA ■ 

[B. Ii. B., Sup. VoL, 985 : 9 W. B,, 402 

49. ' Presentation of plaint 

in icronff Court — Madras Moundari/ Act, s. 23. 

In 1883 a iJlaiut, by way of appeal from a decision 
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LIMITATION ACT, 1877— M»/in«erf 
ia§ 14 of tbc liimitfthoa Act (\V of 1877) mean 
some cause analogous to defect of }urt^iction 
)\h€re a suit was dismissed on tlie giound that 
llie dett sued for was duo not to tho plaintiff 
alouc ljut to tlie plaintiff and Lis partner, tLe l&ttei 
not Laving 1 ecu joined in tLc suit , and where tLe 
ptamtifT subscqutiitfj bro ig£ii n Aeafi suit fto tie 


LIMITATION ACT, 1877-con<iH«e£f 
Seld Uiat, in computing tLc period of Innitatiou 
prescribed for tlic suit, tLc time during wLicTi tLe' 
pUiit was on the file of tLe Subordinate Judge’s 
Court must be deducted Obuot CnrBif KnuDi r 
KBiTAUTUA^uoti Dossee ILK,? Calcr, 284 
40 Dedvc/ion q/ titns oceU' 


6 ir It , 1S4 referred to Dio I'ratad S»»ji v 
Fer(o6 Edirif, J L lit JO Calf SG nntfolioacd 

JEUi r iDMAD 4ii Kras I L B , 12 All , 207 


filed a suit agauist tlic defeudont in a Oistnet 
'Munsif t Co art to leeoicr Lis tbarc cE tLe profits 
uuder tLc agreement In las evidence tLoplsintiff 
stated tLat tLerc Lad been a ictiUmeiit of the 
accounts betucen Limself aud defendant TLe 
suit was tbcrcupou dismissed as being coguizabic 
by tiK Court ot Sn all Causes and the plaint was 
returned on the 1st March 18S9 Ou the 27tLthe 
plaint was filed in the Court of Smalt Causes an 
add tiou having hcen lU-ide to it The Coort held 
that the addition was irreguhir and ou the Idtb 
Lovemher pemittid the phiutiS to withdraw 
his^uit with permission to bnng a fresh one He 
accordingly instituted the present salt on Ctb 
Dicemher 1SS9 Dell that in computing the 
period of limitation the period from Sud Septetu 
I Cl 18S* to 'st Slircli 1680 should be deducted uiujer 
Limitatioi Act s 4 bAHiiTAciUA f Sastban 

(I L Role Mad, 274 

38 2>eJuetto» o_f itme m,t 

nailetn/ prostculitl ta anot/er Cevr/ ~'\Yh(Te J 
! lOugLt a suit in the Muusif s Conit, and it i si 1 
found that tho suit had been improperly valued suil | 
tl at the llunsiE had no jurisdicitionto try it agdfhe j 
Munsif returned the iLimt in Older that the snit j 


Mil of 1859 wrre thereupon instituted sgaiiist 
the defendant, and the defendant’s claim was upheld 
by on erder passed on the 7th Iiorember 1ST2 In 
the meantinu. the plaintiffs husband Laving dinl, 
plaintiff filed on tLc Slit MareL 1S73, a reg^r 
suit to establish her title On the Sth July 1873 
she obtained a second certificate and registered it. 
The Couit of first instance awarded her claim, but 
on appeal by the defciulint the lower tpp«llste 
Court reversed that decree, on the ground that, at 
the inplitutiou of the suit pbmliff hsl cot • 
tered certificate of sale That decree was ecafirsud 
CD the 17th November 1670, cn srersd afpeal, bv 
the High Conit On the SOth Apnl fli.s.tJS 
brought this suit on tho str ngth of btr 
ccrtilicate The Court of fint las'anec allowed be- 
cUioi The dcfcndsTit spjMalcd, and theWr*Aj^ 
pellate Court h(U her suit tot bsi a.=alV te 
>pje») Ly pbiDliff to Jhe Hj.h Ccc—r— tl'* 
suit nas barred. The plant S vru a 

dfduetion of the time dunag *Lrb si# w« a-w-* 
cessfully proseroting tLe fieene- e- r*±sS5ni as 
her loabihty to prodnee * rr^«-rd c'-ua.'*. vw 
not a * raosc of a Lie ta’sr*,” t> u-o.. trssT ’• 
tioi nUhin A. J4 e* Art If t' J’,. 

Jasivar CiMniaA I.Xs.M,X0 
41 
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( U ) 


r)i(»r„'>T or casks. 


( -iRi.t ) 


lamiTATtON ACT. 1677-~r 

ill },.• lsi» tiffl nf tdl { I jimvp that Iio lta<i 

itt.lf. fjinii till' IrtlnU h» n.al liilliiii twilvi' 
f( U.i Miil- ftiul ill i.Alrnir.liii;,- llii' puii,! oil 

liu'hnt; u. tl.i> j.tiijsiiit i. irt li'litlr.l t(, 

*•( ftf.i -.nt of till ji, tifx!. nf if MUH foi* 

Ti !>t fti‘1 flit t'f'i!! for till in'iil. tiny lu.t 

1 1 it},' siiiN {•rth«- falsfi* (if Rfit’o-j, l*l'OI>ttAS 

tltd'A! t. Si' ,!l llluin' Hot Ojll.t 

tOV.\ R., G 70 

II linf ti’it i'» 

^ f", ‘*in > in t I (.(•' t t'.’.i I f .cru ft'i 'o /i,~\Vji.ri liiiiil- 
n*,' 't l« j’ljii’n!. El jiln'ti!!!!' 1 1-' int(i}!(!, utnlir 
11. it, Ai t (f tf> til tliu tid'i fi.r till* 

< f t!.!' j ; t’.-.i'-, (if a .tii! 1 ;(i n'lit I'j (*. ft !.tt'in*A «{■ I’l 

till "-'ll' ( %> !• I'f ill til 1. if it V.ll tit !l iittU ill Vlllti-li 

t!,i tV'.t'.iii-- ti tntti>it!i till ([".I'ltid'l ftrtii 

il- !i ‘ t < t juri.i’.'i t'l ;t i r 1 1 ! i r ,.tti h lav.o'. t> 0 in>t- i 

Jf'-tt imt; r. II! 1 “. II lUii . 0 Vi". It.. 465 

57 . l)eifl> ■>■.( ’i ( f fir"- Xfil ' 

1. ti j i'. 'll /.* ■ ll. t twit 111 R'l I Hi ttirti . *1) rifiK r, ‘ 
tunil.r i!im*> Ilf »ii;t,'T,;i BMtinli . ilitcil. ri ijnctiiily, 
f'rtii* I - i '07 I'lil ,\j HI 1 it I iitMi to till tt»t''.!iir f 
5iy iit-t i!' f< ;.i?'.!it‘< ill i 1 n. •! im.' 'll!!!, r. ittvin iiii‘i.:(H 

iil.irh fi-i‘ i!' f> i.i'iiit id HMnninl I “■.'•I ti’i rtuntjci! to 

’ I’ll' <! ritti! tlifi! >!' fi5’t!i!i!«. till- (ii'fi !!i!,’it.!(i (iliitili’il 
ti '.t till' j’lit Mri. 1 .irri it lyl-.|''i of tiiiti. I'or thi' | 
iil'islitiff it ii.”' icit'inliil tl.vt tin ojii.'titid't «f lit*' 
l.iiiiitttti' n t v.ii . niijiitiilii! fn !ii I'll! until ISU/. | 
liy t.i'ii'i of tin jmultiii'y nf iiu iijiiity Mill, fcn- | 
till I'd (1 li 1 ill lilid I’V tin' I'fi » lit iirit til ft iiil.nit I 

tl,' ti it itnr, tn >tl n-i'.ili tlir ili’iiK <if Oitoiiir j 

. 1 ’ 1 ‘t Aj-ril IMC, 11 liirli Ml! I'lti ili«mi<ji(! hy i 

It)' Milt ill .luut iK'iT. f/r/if til'll r,.ilii: till' lUcWfm | 

of tilt- l<)iir I'liiirt) tUit tlii»i jiUK-i ttliiij;* Iifitl lo 1 
twii tint till' iilniiitifr tiii'.'lit Imif Iirotij-’lit ’ 

!i -iiiit for tj.ttiiiuil Tit ttiiy titiK j mil! ll'-il tin' prvuul | 
null in-i lirriil. TiiAHtt ni.'.i: S.viti Aw.ix >. 
XAiiti'Uii I'f .V'ni.ti AjiJJ.u, . 0 Mad., 234 1 

GS. — Hfslf.'ili' n '•/ til If ifDrin;^ I 

i-’iif’ /■ n fr'i itj'ii'rful i -m ; i'ii ’iii^ i"MV/i fot i 
itiii iiii'ii /' /•it'iii-T' ii.iifriif j‘ irfiVi.- -Ill '•uit-'lty till' i 
itifiiiir of tlif Tiinjort' I'titf lo rttour rent duo 
iitiili r inv.i l.-.il.ns > it rut oil 'ny <li fiiiiliut', till' iiiirnM- j 
linv’i of fiitiiin norii iii'.r to t!ii:i' the iill:i'.:ii. ] 

on rii<t fir 'H'' ro'ili-, fioiii i'JT.'t to 1277. iit iiu 1 
!iiinu!i! iiut. till- ill fi ml. lilts pliniltil liiiiitntiou ni j 
to put of til" I'liit oliiimul. 'rill idiiiiitifl’ oliiiiiict! ; 
to III tuiitiiii to tin- .'idi.nit'icc of f. 11 of tliat Act. j 
litrnuii' li" 'iiii fo! 11 fimi' pin-.U'uliu‘_' suit- acaiiist i 
ill ft tii!..iits M p.ir.ifily ftir till' nninrj of nuts nlirped - 
JO bo loinid. nil I'liioli fiiiits iici-f liiMiiis'cil ou tlio 
urouiul tlut pliiiiitiff Cl iili! not fciic tlio ilufciuintifs ' 
s! jinrjitt ly uliili- tlit y luul cMfCiitcd tlic iiiucli.'ill.n ' 
jointly, 'llic District .Tndjrc fouiu! for tlio dcfcnd.aiit j 
ou tli'e ijiustions on tlio .Vet of I.huitiitioiis. JleUt, i 
ou njipuii, llint till' pi riod of Ihuitatiou iippliciililc to 
ii Miit foi' V. i.t was tlirco ye-ars ( under Act XIV of | 
IS.'O), omi tiiaij “‘5 lo flu' claim to llic exception 
uiidir s. 1-1, it failed at ciiry turn. Tiic cause of 
nctioii lias not tlio same, for tlicic tlie oblig.atioii sued 
11 } ou M'as several,' Iicrc it is joint ; and the Court 
irliicli decided tlio former suits not only did not fail 
to decide tlum, but did decide tlicm. jifoitltls t. 
SiVAit-UtATYAS ... 7 Mad., 242 ) 


IiIMITATION ACT, lB77~conl{nued, 

CO. Jifftiir/ioii n/(meformer- 

I *c.,.;.ciidi,i.7.~l\ heron plaintiff sues upon hi, 
]Uim tale, liiiMiip ptiiioiiAy iudituled a suit in 
I.ltieh he unmeet .-ifnlly sit up hi, hnmim rhdit, the 
latlij suit ejimmt niitil to prevent the Statute of 
I.imil.itio'm from ruiiniiij,' iieuinBL him, PAJiAKfr 
Asanr; Cntr r. 1 :iiai’ai.i.1' Ciii;y.vi;n' 

L2 Mad., 268 •• 

"iTTr'-rr — “ of « suit ’’—jp.. 

] fiil/i rluUifn hi Ocofl that the 

iior.i "suit" u«ed in s. li, Art XIV of ltdO, h.ad' 
o-tly one. niid that the rotmiion nin! ordinary sense of 
the t>nti. ife/if. fiirthir, fh.at the jiLaintifT, in jirc-- 
finitiir an np|iin! fioni n smmnnry onJn-.ivhichnppinl 
uaa (\pr.f»ly forhiddiii hy laiv, eoiih! not he eon- - 
•ithred to have been Jiioirculiiig a suit uithiii the 
lutatiiii't t r s. M, and ivns therefore not entitled 
lothf indiilvniee piven by the nfore.“.aid section, even 
n'liiiitniii-p tkat stition fo he applicable* to suit, to- 
(leitf-t the orilir tiiuhr s. 210, Art VIII of ISdO. 
I'j'nnt li.'.'jt r. MoNoitti: Diiti. . 3 Agra, 3 


Gl. Jifrlvction of livifforap- 

pif'ilfrfi. ( ritrr uiiitfr f. 310, Ciril Procciture Cede, 
J'l','.'.— An imtueces'ifiil claim int, instead of briiiping 
n npiihr suit (o t sfahliuh hi, rislit ns pioiidcd by 
s. 2 Id, ,\ct VJII of tSdO, chose fo file an appeal' 
nvnin‘t Ihe order njicliiig hi, claim. Ills appeal,, 
tl.oitpli .i.uccis'iful I)(forethc loiver Appellate Court, 
haiin'.r In in tliroivii out in sjiccinl appiail, as illeiral' 
under the Metio'i a! ore eited, he sued to sit aside 
the order rejicliiiu hi, rlniui. Jlr/d that he was 
Hot entitled, under s. M, Act XIV of 16'uil, fo deduct 
from the j'criod of limifnlion the time during which 
the npj'ial proeetiliiigs wcie pendlnp. ItutBASiS 
Hakoo e. IV.iTsox . . W. B., 1804, 371 


62. - — _ fi’iiif Irovpt-f in tvronp 

Court. — Wheio a phiiiitifl', rcljin" upon the defen- 
dant’s re prii-entati' n as to the latter’s place of resi- 
doiicc, bjought hi, suit in a Court which had not 
jurDiVieliou, the time of the pendency of the suit in 
such Court Miishfld lobe properly e.vchidod under 
s. Id, Aei XIV of 1S50, iu computiii" limitation. 
Bt..vr.i: MAimtru ItAiioiiKE r. Iliwio Dass Dey 

[15 W. E., 63 


’Ihe iiord, "or other cjiiisc of a like nature,” iu 
s. ;i. (xcltidi* many of the causes which were 
lield fo come i\ ithin the meaning of the con'cspoadiag 
••.ectiou of the Act of i'Sdtb 


63, — . — "Other catne .” — The 

iiords or other cause” ins. Id> -det XIV of ISeO, 
ajipliod to cases where the action of the Court was 
prevented bv eau.sr, not nrisiiig from laclics ou the 
part of the 'plaintiff,— in other ii ords, by accidental 
eircuinslanccs bciond bis control. TjBcitmun Ve’*" 
siMU r. IfiMiioo Prnsn.iD . • WW. R., 266 


ll.AMAEltlSTXAO-tSTRrLU 

BEVASntA . 


r. Darua IiAKSHJtr- 
. 1 Mad., 320 


as wlicrc the former suit had been dismissed as no 
Imviug been brought la proper form. 

IIossEis V. Goe.u> Kookivak . 3 w. K., aOA 



( 4312 ) 


( 4SU ) DlGKl OP CASES. 


XHdTATION ACT, 1877— coHimaerf 

i . . V _ „ i„. . O' nf the Buanduy 

, 'latiLCt Monsif 


LIMITATION ACT, 1877— 
tlut the amount adjudsed el ould be rceoTcred 
from C’t aistte in tbo liaiuls of H lit execution 
of thw decree, ceitiiu property ivae atticlied £ 
claimed tins jiioperty aa Ins own, and sought 
to remove the attachment, but the Court passed 
an order emfiiniin,; the attachmei t ou the 20th 
^oicniber ISSO In 1831 li filed a rc„nlar suit 
tiaet aside this o dci The suit niis dismissed in 


BO. Tieeeediiifft 6oat Jide 

vroieevled tit a Covrl tathoul — llent 

JJetotery Act ('Mad Act Vlllof JS65^, » 78 — 


tioned date" the tenant filed the present suit ou 
the same cause < f act on Htid tno suit was not 
baiTcd by lioiitatioii undei the lu mouths’ rule m 
B 78 of the Bent Rceoveiy Act by reason of the 
pioiisiouB of 6 14 of the Limitation Act, iSv? 
LcLmAPPi 1 LnsanuiPiTni 

tL L H , 12 Mai, 467 

6L ' ExttttUen oj Cm* during 

siAicA formtr suit tv's psnJiHy— 8u(t tattt nude 
of^er—Ltmifatwn Act, 2677, art Jl— Under a 


when another older was made by the Cistiict Jnd^O 
by which the oiiginal decision of the JlmtiTct Idunsii 
was continued Held that under s 14, rzjTn I of 


52. ^ Deduction of time epent 

in anottier liltpafion i» retpecl of fie tame tuhjeei- 
matter— Mutake of Ian — A obtained a dxtxee 
against D as the heir au 1 legal representative 
•f lus deceased uncle C. The dceric chneted 


63. Dxcluuoii of time taken 

up laproeeeuttHff former tutt eientual/^ withdraiin 
— Cutl Piocedure Code, is83 $ 87^,— Onthg sale 
of certain Ihikans in executiuu of decrees against Ins 
father, the plaintiff intervened, and obstructed the 
auctiou piuchuscrs lu ootiiinsg tossession His 
obstruiti u was loievcr, tcinoicd by au order of 
the Court, dated S3tI October 1878 lu a suit 
which was filed 10 IbS for puitition of tlio ancestral 
property and p ssessoa of his thiic —Held that 
the suit not lanug bciu biought within oieyeai 
from the ditc of tint older as nquircd by tho law 
thru lu lorre, the claim was cleat ly time barred 
IbcpIaiutiS was not entitled to a deduction of the 
timetaien op jq prosecut ug a former suit, which was 
bled 10 18<2 and dis] osed of in 1883 , as that suit did 
not fad lor waut ol juiisdicti u or any defect of a 
like uatoTC such as IS coutisiplated by s 14 of the 
I imitation Act (\V t f I8i7) but was withdiawu by 
the I lomtiff himself for want of paities with liberty 
to bring a fresh suit b 0 4 of the Cede of Civil 
Procedure (Act ’Qt of 18^2; tln-icfoie appFiedl to 
the picseut caso KBisnMAJi bAaBIlMl^ i \irnAL 
UatjiBesoe I h N., 12 Bom , 625 

54 Appeal preferred to 

I ronp Cturt through tnistaKe of lav>—Dzcluiton 
ufttme — b 14 of the Liimtatio"i Act (\.\ of 1877) 
c^snot couteuipiatc casts whpre questiois of want of 
yunsdictioo arise liim simple i^uorai cc of tin la», 
the £icU biiug fully appaicnt, but is limited to rases 
where from bona fide u istakc of fact the suitor lias 


f£x.E,lbAlI,GS7 

65. rent from allepei 

Vtalland — Dtdurti</n.—V,'irT»u jliln'iT c!sj.ai rent 
on account of lumds «s au! f tm AidmdxsjU, 
selnpa ML.rij ±i>a_'J 



( 4847 ) 


DIGEST OP CASES. 


( 4843 ) 


LnUTATIOH- ACT. 1877-WNi;)KKa^. 

73. Deduction of time durhiff 

wtiicJi another snil wti.f leiue/ tried. -The doicndauts 
cut down ami carried aivay liomo trees which had been 
growing on the plnintifT’s land. The ])laintifE'B 
manager brought n auit in hi.s own mime ngniiiet the 
defendants for the value of the trees bo cut and car- 
ried away, Tiic Buit was dismifised on the ground 
that the manager had no canse of action against the 
defendants. In n Buhscquciit suit brought by the 
plaintiff against the defendants for the value of the 
gainc trees, ho contended that the time occupied in 
the fonner suit onglit to bo excluded in comjmting 
the period of limitation in-escribed for the second suit. 

that the provisions of Act XV of 187/, s. 14, 
did not appl.Yi and that the time could not be excluded, 
as the reason wliy the previous suit was dismissed 
Was, because it was brought in the name of the wi-oag 
person, not from defect of jurisdiction, or from any 
cause of ft like nature. JlA.iu.vjJiiO Krsiioiti: SiNon 
f. Bdiaki AIauton . I. li. B., 7 Calc., 367 

74. — Dcihiclion of lime during 

prosecution of suit ieith due diligence — Defect of 
Jurisdiction - Cause of lil-e nature. — On the 2nd of 
Scplcmhcr 18G9, a suit was instituted for, among 
other tliinga, the possession of land claimed under a 
kobala, dated the Slet October 1807. This suit was- 
dismissed on the ground of misjoinder of causes of 
action. On the l-lth of April 1881, the plaintiff sued 
for possession of the laud only. J/etd that tlic suit 
■was not barred by limitation, as the plaintiff had, 
within the meaning of s. II, becu prosi-outing bis 
claim ill a Court wliicb, from a cause of “ like nature ” 
to defect of jurisdiction, was unable to entertain it, 
Sam Suhhag Das v. Qohind Prasad, I. L. S., 

9 All ., 622. Deo Pkosau Sino c, Pemau Kaibee 

[I. L. B., 10 Calc., 83 : 13 G. L. B., 218 

75. Exclusion of time of pro- 

ceeding icith suit hand fide — Cause of like nature . — 
Of six pci-Eons in whom was vested the obligee’s 
interest under a hypothecation-bond, tliree brought a 
suit upon il ill a District Court, and the other three 
brought a similar suit in a District Munsif’s Court to 
recover, with interest, their respective slnircs of the 
Bum secured. The former suit was dismissed as not 
being maintainable, anti the latter was withdrawn. 
The present suit was brought by all six. ITetd that 
in computing the time within which the plaintiffs had 
to sue, the time occupied by them in prosecuting the 
former suits should be deducted, Deo Prosa t Sing 
V. Pertab Kairee, I. L. S., 10 Calc., 8S, folt.wcd. 
Naeabimwa V. JlVTVAXAy I. L. B., 13 Mad., 461 

76. — — Deduction of time during 

prosecution of suit with due diligence -Defect of 
jurisdiction — Other couse of a like nature — Mis- 
joinder of causes of action and parties. — iVhore a 
previous suit by the same plaintiff against the same 
defendant has failed by reason of misjoinder of causes 
of action and parties, the plaintiff in a second suit is 
hot entitled to the extra period of limitati m allowed 
■by B. 14 of the Limitation Act, since the cause of 
failure of tho previous suit is .not due to “defect of 
jurisdiction” in the Court which entertained the suit, 
nor is it a cause “of a like nature” thereto. Deo 


LIMITATION ACT, l6TI-conUnued. 
Prosad Singh v. Pertab Kairee, 1. L. S., 10 Calc., 
dissented from. 'i'lBTnA Sasii r. SEsnAQiEi Pai 

17 Mad., 299 

77. MuUifariousness and 

misjoinder of parties~“ Other cause of a like 
nature" to defect of jurisdietion—Srror in proce- 
dure.— In cases in which s. 14 of tho Indian Limit- 
ation Act, 1877, is pleaded as protecting tlie plaintiff 
from .the, bar of limitation, if there was an inability 
in the Court to entertain the former suit produced by 
any cause not connected in any way with want 
of good faith or due diligence in the plaintiff, that 
cause IS of like nature to defect of jurisdiction within 
the meaning of s. 14. It is not necessary that the 
cause which prevented tho former Conrt from enter- 
taining tho sait.shonld be a cause which was indepen- 
dent of, and beyond the control of, the plaintiff. 
Hence where tho inability of the Conrt to entertain 
the former suit arose from misjoinder of plaintiffs 
and causes of action, and there was on the plaintiff’s 
part in the fomcr suit no want of good faith or due 
diligence, tho plaintiff was held entitled to the benefit 
of the time during which he was prosecuting the 
former suit, tliat is, from the time when the 
plaint in that suit was filed until tho time when it 
was returned to the plaintiffs for amendment. 
Chunder Madhub Chuckerbutly v. Sam Coomar 
Choicdry, B. L. S.,Sap. Pol., 553 -. 6 W. S., 18i; 
JSrt'j Mohan Das v. Manuti Bibi, I. L. S„ 19 All., 
318 ; Deo Prosad Sing v. Pertab Kairee, I, D. B,, 
10^ Cate., S5 ; Bishambhur Saldar v. Bonomali 
Haidar, I. L. S., 28 Calc., 414s Sam Sttlhag Das 
V. Oobiml Prasad, 1. L, S., 2 All., 622; Jema v. ' 
Ahmad AH Khan, I. L. S., 12 All., 207 ; Mullick 
Kefati //ossein v. Sheo Pershad Singh, I. D. R., 
23 Calc., 821 ; Bai Jamna v. Bai lehha, I. L. S., 
10 Bom., 604 ; Narasimma v. Muttayan, I. L. S., 
13 Mad., 431 s Tirtha Sami v. Seshayiri Pai, 1. 
L. S., 17 Mad., 299 ; Subbaraii Nayvda v. Tayana 
PanUda, I. L. S; 19 Mad., 90; renkiti Bayak 
V. Muri'gappa Chetty, I. L. R., 20 Mad,, 48 ; and 
Ass.tn V. Pathiimina, I. L. R., 22 Mad., 494, refer- 
red to. MATHtTBA SiNffH f. BnAWANf SlNflH 

[I. L. B., 22 All., 248 

78. Deduction of period — 

Defect ofjurUdiclion.—ln a suit for rent in which 
limitation was pleaded the plaintiffs alleged that, in 
answer to'a former suit brought against them by the 
defeudaots, they had bond fide claimed to set off the 
same rent, but tliat theiii.claim to a set-off had been, 
on technical grounds, disallowed on appeal, and they 
contended that, under s. '4 of the Limitation Act, 
(XV of 1877), they were entitled to exclude the period 
during w’hich that suit was pending, //etd that the 
plaintiff’s claim of set-off was not disallowed on 
account of any defect of jurisdiction nor any defect 
of a like nature, and that therefore he was not entitled 
to exclude the period as he contended. Haeiztjnhessa 
KiiATutr V . Bhtbab Chumibb Das 

,[13 C. L. E., 214 

79 . Withdrawal of applica- 

tion with leave to renew it — Deduction of time— 
Civil Procedure Code, 1S77, s. 374 —The rule laid 
down in s. 374 of the Code of Civil Procedure (Act X 



( 4845 ) 
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( 4845 ) 


LIMITATION' ACT, l^'ll—eonUmid 
64 Other cowM of a hit 


W Xk , AUU 

65 Other eatesea <f o I Ae 

natt re—Sint a^ainal t ronr party — Tor Itigation 
af-nirit a wrong party no (tcdnction can be allowel 
’\Inv^A JniTNNA Koojwae r Liiil Dot 

[1 -W D , 121 

KATAajI SoEEBIl T Baiuoiwi Soeabji 

[10 Bom , 224 


67 Deduetwo tf time lit futt 


K00in> V JlESBBT UOHfflf Tewabee 

[6 W It, 32 


69 Afe»n« projitr —'Phnt S 

iuedfoT and recoTCred posecssion of land He after 
wards sued for mCBne profits ITeld per Peacock 
CJ and ^oaMAJT and Sktoh Inabb JJ (<{ esen 
tienie Steeb J) that under Re^uUtiOft III of 1'’93 
• 14 the pldintjff ^S9 cnt tied to rfcorcr mesne 
profits for t velre ycaA pr or to smt esclndug fn>m 
encb oojnpntatioi the per od of the pendency of the 
injt for possess on from the date of the plaint 1 11 the 
final decree Ahbada Gobisd Cbowpbbt , 
SwABNAUATi Abhat Gosreo Cho VPHBT r 
SWAKVAMATI B. L B , Sup Vol, 7 

S C Unnoda Gobikd CnowpnKT i ^rBiroMcnrcB 
ObHOT OOBIND CnOWBHST V SpB>0MO7EE 

[■W B , P B , 103 

70 Deduction of pfrxod oe 


LIMITATION ACT, 1877— 
i^^ard to mesno profits. After such reversal B ap 
plied to andohtainedaa ordcrfrom the Court of first 
instance for possession and mesne profits This order, 
to far fts It awarded mesne profits was set as do 
" Court 1 ad 

ofits having 
□d as being 
The High 
the Appel* 
should have 

broiglit a separate suit for the mesne profits An 

' n 


cons fuentiy tiiat tno } erou oecup eu in outauung 
a I seeking to uphold such order could not be 
de I ictcd in computing the period of I m tat On for 
the B It sabsequeutty brought by B for the mesno 
profits Hcano CmrirorB Eot Chowdust t 
&00BAI1B0HEE DSBIA 

[BLR, Bup VoL, 085 0 -W K., 402 

71 Deduction of tm* fort tr 

*Htl fa* pending —An objector's claim under Act 
VIII of 1859 I SfO baling been d sallowed he 


Ueta tiat lu caaujatmg iiuitaiioi no deduct on 
could be made for the time consumed t not baling 
been dism seed for delect ot jurisdict on or for seme 
analogous ca lae to defect of jurisdiction in the first 
suit and it was also barred because the cause of 
action in the second suit was the same as that m the 
first Raoooobath Pebshaii r SuRjoo Pbbshap 
&1TOTI . 22 "W R , 162 


[I. L Bo II Calc., 264 
7 B 


Toi in 
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LIMIT A.TION ACT, 1877-co,i/;»„c^. 

X. B. 17 — iiutt jor acrcunt againut 

manager of covipang —Accrual of riyhi on death 
of manager against representatives.— On the death 
of the manager of a company, a fresh right to an ac- 
count accrues to tho employer ns against the manager’s 
representatives. In a suit for such an account accru- 
i_iig_ to_ tho employer on the death of his manager 1 
limitation will not commence to mn until administra- 
tion has been taken out to snclnnanager’s estate. 
Lawless n. Caloctta^Lanbik& aot SnirriNo Co,, 
hT>, Calcoita Landino and SuirriNG Co., Ld. v. 
Lawless . . , I. L. R,, 7 Calc., 627 

_ 2. - — Suit against the representa- ( 

tives of deceased person. — M’hcre the defendant ) 
in a suit died before the plaint against him was filed, 
.and the suit was some time after carried on against 
his representatives, the time during whicli the suit 
was being prosecuted hondjldr against the dead man 
m.ay bo dedneted in calculating the period of limit- 
ation against his rcj)resentativcs. Mohan Chand 
Kandh V. Azni Kaxi Chowkidau 

[3 B. L. B.., A C„ 233 : 12 W, E., 45 

3, Death of partner — Stilse- 

ijuent recoverg of asset bg .surviving 'partner — Suit 
hg administrator of deceased partner against surmv 
'ing^ partner for recovered assets — Suit for partner- 
ship account — Form^ of decree. — In 1889 one jST, a 
widow and a partner in a firm carrying on business in 
jiartncrsbip with two persons, ids', <? and B (defen- 
dants Kos. 1 and 2), in Sind and at Behriu in the 
Persian Gulf, died, and the partnership was then 
dissedved. S had no children, but it was alleged 
that sbo had adopted one P, the brother of the second 
defendant. On tho ISth February 1890, the 
■Luardiau of one AT, a minor (IPs husband's nephew), 
applied to the High Court of Bombay for letters 
of administration to her estate, alleging that K was 
her heir and next of kin. A caveat was filed by her 
father and others, in which they denied that E 
was her heir, and alleged that P had performed 
her funeral ceremonies. The matter came on as a 
suit on the 19th February 1894, when an order 
was made, without prejudice to any of the questions 
raised by the issues, dismissing the application and 
ordering letters of administration to M’s estate to 
issue to the Administrator General of Bombay, Let- 
ters of administration were accordingly granted to him 
on tho 30th March 1894. In the meantime, however, 
viz., on tho 12th April 1893, P (defendant Ko. 2) 
had filed three suits in the High Court of Bombay, in 
the name of himself and & (defendant No. 1), as 
surviving partners of M’s firm, to lecovcr certain 
debts due to that firm. Disputes subsequently arose 
between M and (?, and by a consent order of the22ud 
.Tuly 1893 it was ordered that any moneys recovered 
in the said three suits should be paid over to a 
receiver (defendant No. 8), to be held by him until 
further order. On the 1st August 1893, consent 
decrees were passed in the above three suits for a 
total sum of 1128,335, which was forthwith handed 
over to the receiver. On the 22nd April 1894, 
this suit was filed by the Administrator General 
of Bombay as administrator of M appointed as above 
«tatcd. He claimed to recover the whole sum paid to 


limitation act, l&n -continued. 

the receiver, alleging that the first and second defen- 
dants ns M’s partners were largely indebted to the firm, 
Md that tho money really belonged to her estate. 
Ho prayed that the receiver might be directed to pay 
over tho money to him, and that, if necessary, the 
I partnership accounts should be taken. The second 
1 defendant {inter alia) pleaded that the suit was one 
for partnership accounts, and was barred by limit- 
ation. Meld that s. 17 of tho Limitation Act (XY of 
1877) applied, and that under its provisions the suit 
was not barred. Bitett-Cabnao v. GochldAS 
SOBHANMHIL . . I L. R., 20 Bom., 16 

Meld by the Privy Council, affirming the decision 
of tho High Conrt of Bombay, that the suit was 
not barred by time ; on the ground that the Adminis- 
trator General having been the only person capable of 
suing within the meaning of s. 17 of Act XV of 1877 
(Limitation), that section operated to allow the period 
of art. 106 to be computed from the issue of 
administration of the estate. A decree was made for 
a general partnership account to establish what was 
due to the estate of the deceased in respect of her 
share in the partnership, and of any money of hers 
employed in the business continued by the survivors. 
Bhagwandas MiTiUBASt V. Bitett-Caenac 

[1. L. E., 23 Bom'., 644 
L. E„ 26 1. A., 32 
3C.'W.N.,188 

s, 18 (1871, s. 19 5 1859, s. 9), 

1. Fraud — Want of JenoW' 

ledge of rights. — S. 9, Act XIV of 1S59, was only 
applicable when the plaintiff had been kept from a 
knowledge of his rights by means of fraud. Mvk~ 
sooD All V. Gowhhb All . W, E., 1864, 364 

2. Frasid — Person scith means 

of Jcnoiotedge. — ^When he was or had been in a posi- 
tion in which he might have known of the fraud and 

i ought to have done so, s, 9, Act XIV of 1859, was 
‘ not applicable; his knowledge must be presumed. 
Ikdhobhooshn Deb Boy ■». Kenny 

[3 W. E., S. C. C. Ref, 9 

3. Fraud — Oasise of action 

— Act 1 of J84S, s. 29 — Semite— S. 19 of Act IX 
of 18/1 was applicable only to those cases where the 
fraud was committed by the party against whom a 
right is sought to be enforced. Per Mittee, J. — 
Qiaere — Whether, if the plaintiffs’ case wwre estab- 
lished, their claim would not bo saved from the 
operation of the Law of Limitation by s. 29, Act I 
of 1845. Eaiedoyai Khan v. Ajoodhia Bait 
Khan . I. L. E., 2 Gale., 1 : 25 W. E., 425 

4 , — — — ■ — Suit against anction-^xir- 

chaseu — ^This section does not apply as against an 
anction-pnrehaser, nnless tlie plaintiff can ebon’' tliafi 
she was by intention and fraud ignorant of the sale at 
or immediately after the time it occurred. 

Sahae Paitdat Vs Kutta Beebee . 2 If. W., 18 0 

5 , Fraud — Ferson Icepf from 

Jcnoxtsl^dge of fraud* — ^Where a plaint sufficiently 
alleged that the plaintiffs being entitled to pro* 
perty were ousted from its enjoyment under colour or 
a fictitious revenue sale in pursuance of a frauduleiifc 
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LIMITATION ACT, 1877— 

of 1877}, that, where a suit u withdrawn with leave to 


Civil Procedure is, in such a ease, not remived hy 
a 14 of the LmiititiQa Act, as causpg for which the 
withdrawal o! a suit oi application may be permitted 
an ntt causes “of a like nature” with defect of 
lurlsdictiou. Fiujanz r. Pibjade 

[I. L. R., 0 Bom., 631 

80. J/iitale or Irani of c«« 

gutry — DedaetiQ* of time during tohioh plaintiff 
tear prosteuling another juti — A pUiotiS who 
tlirou^h want of enquiry or mistake, brings a amt 
which be is unable to establish, will not be allowed, 
on ducoveriiig hia error and bringing a suit in which 
he would have been entitled to recover, had he 
brou^^ht it witlun time, to take advantage of bis own 
nuAa'afc 'o ■triinvt VnmstVi iitnn tha \aN'» ot IvmAaVm 
Hnafio pHosiiAii Hoy «. Oofah Dasa Dorr 

[L L. a. 3 Gala , 817 : 2 C. L. V.., 460 
S C ou appeal to Privy Council 

i:T.L.E.,9Calc.255 
12 C, L R., 129 
L R, 91. A., 82 
81. 5ai<_«n foreign Court, 


tr. L. R.. 2 Mad , 407 
82. — j J>4d»elio>*^<3^ txiM pend’ 

ocy of 
aniine 
, amtiff, 

Jdqtehseb Uphwabbe V Div Dxap Cbiytzkjbe 
Cl'W.B..3lO 

1, 8. 15— Deduction ofUme f»y«ne. 

Axon afterward! dxiiolved hat been in force — 


ta. aj. ai., u alom., 29 
2. ' to rettraxn 

partner collecting debts — iuif bg receirer.~ln a 
suit brought in 1880 by the widow of a deceased 
partner, to wind up u partnership, the survivini' 
partner was prohibited by the Court, at the ibsUihk 
of the plaintiff, from collecting debts due to the firm j 
but leave was given to apply for the recovery of 


limitation act, 1877 — eonfjBuerf. 
debts nhich might become barred by li nitation. After 
deereo, on the application of the plaintiff, a leceiver 
xrfn app..iated to collect outstanding debts for the 
pdrp***^ executing the decree. Thereeeii er having 
sued in 1883 to recover a debt which was due to the 
firm in 187d, the suit was dismissed on the ground, 


3. Period o/ time inyunciio* 

i» force . — A member of a firm sued for a part- 
umhip debt and obtained a decree , he died before 


time during which the lujunctioa was in force was 
not (A bo ctcbvitd «i computing tho pecivcL of Iwu 
Utmn RaTaaATHNAU r bHcvaiiiAsiiciL 

[I L R.llMdd., 103 

4 — Order prohibiltngcreditor 

from reeorenitg dell— Attachment of debl—Citil 
procedure Code, t. 2SS—Infune>ion or order ilaV’ 
leg enit. — Semb!e—Aa order of attachment under 
8 >68 of the Civil Procedure Code is not an inj&ne 
(lOn or order staying n suit nithm the mrxuing of 
8, IS of the Limitation Act (AV of 1877) Abib 
StKon « SiTA JlAU 1 L R , 13 411., 76 

8. — A'iaoAment ^debteerured 


party and natraiuing the attaching cieditor fr m 
subsequently bringing the loud to sale in execution 


followed CoLLBCToa or ErAwtn t. Bmi Slani* 
BiKi , . 1 L. R., 14 AIL, 182 

8. Cull Prxeaure Code 


a.XJ XL, XI All, Alto 

CL R., 22 1. A, 31 



( 4S55 ) 


DIGEST OF CASES. 


( 4S5G ) 


LIMITATION ACT, l877-co»ti,wed. _ 
defendant) could not be allowed to impeach it as 
a defence to an action by the plamtifPs. Jug-audas 

-D. Ambashakkab . . I. L, B., 12 Bom,, 501 

— : — 166— Cjbj7 Pro- 

cedure Code (Act XIV oj mS2J, ss. 311, 312— 
Sale 1 11 execuii on— Application to set aside— Fraud. 
—An application under s. 311 of the Civil Procedure 
Code to Bet aside a sale cannot be made after the 
expu'y of thirty days from the date of such sale 
and after such sale has been confirmed, even though it 
be alleged that the sale was fraudulently kept from 
the knowledge of the applicant until after such 
confirmatiou. -S'emhte— That if, before such sale had 
been confirmed, an application had been made, al- 
though after thirty days from the date of the sale, 
the Court would possibly have been justified in grant- 
ing the application and extending the period of limita- 
tion if sufficient cause xinder s. 18 of the Limita- 
tion Act were made out. Gobind Chufdea MAauM- 
BAE V . Uma Chaean Sen I. L. E., 14 Cale., 679 

IS, Application hy judgmint- 

delitor to set aside sale on ground of fraud — 
Concealment of right to set aside sale . — When a 
judgment-debtor makes an application to have an 
execution-sale set aside under s. 311 of the Civil 
Procedure Code after the expiry of the period of i 
limitation prescribed in art. 166, sch, II of the 
—Iiinutation Act, he must bring his case withiu s. 18 of 
the Act 7 and to enable him to do this it is not enough 
for him to show that the execution proceedings 
were in'egular and fraudulent ; he u ust carry the 
hniid further and show that the existence of his 
right to set aside the sale has been kept concealed 
from his knowledge by the fraud of the decree-holder 
or the auction-purchaser. Kaiiash Chandea 
Halbae r. Bissonath Paeamanic 

[1 C. W. N., 67 

14. — — — Fraiul - Knowledge kept 

from the Official Assignee, of his right to sue for an 
account of assets fraudulentlg transferred Ig an in- 
solvent —Burden of proving when first the plaintiff 
had clear and defnite knoicledge— Account, Fecree 
for. Pi’ior to and in the year 1863 the defendant’s 
brother B carried on an extensive business iu Bombay 
and in China. The defendant and another brother 
{a) earned on a separate business under the name 
dJI. In December IrGG B became insolvent and 
his property vested iu the Official Assignee. The 
present suit was brought in 1887 against the defen- 
dant by the Official Assignee to recover certain pro- 
perty which he alleged belonged to the insolvent 
and ousht to bo distributed among his creditors. 
The plaintiff alleged that in 1865 the insolvent was 
possessed of a rtry large amount of property, and that, 
being unwilling to meet his liabilities, he and his 
son and his two brothers, vis., A and the defen- 
‘ dant R, fraudulently concealed his property from his 
creditors, and in September 1866 he himself went 
to D.avnan, hej'ond British jurisdiction. In 1881 the 
plaintiff, having obtained information that some of 
insolvent’s property was in the possession of his 
brother A, filed a suit (Ko. 473 of 1 881) against A, to 
recover it. That suit was referred to arbitration, | 
nnd the plaintiff obtained a decree for fi3,GO,000. I 


LIMITATIOISr ACT, 1877~eo„tinued. 

The plaintiff now alleged that shortly before the 
During of that suit, and subsequently^, he had oh- 
tamed information which led him to believe that 
tPe defendant had obtained some of the insolvent's 
property for which he was accountable. The defen- 

former suit, 

Ao. 473 of 1 881 , for the purpose of discovery only, and 
it was in the course of such discovery beins given 
that some of the above information had been obtained. 
The plaiut then set forth, in detail, the various items 
of claim in respect of which the plaintiff sought 
to make the defend.ant liable. The defcnd.ant pleaded 
that the claims were barred by limitation. Jle/d 
by Scott, J., that the suit was not ban-cd by limitation. 
There was sufi^cient evidence of fraud to bring the 
ease under s. 16’ of the Limitation Act (M o£ .'877}. 
The limitation only began to ran from the time the 
fraud became fully blown to the Official Assignee, 
which was not until December 1 8S5. The knowledge 
required by s. 18 of the Limitation Act is not more 
suspicion. It must be knowledge of such a diameter 
as will enable the person defrauded to seek his remedy 
in Court. Tlie Court of Appeal (Saeoent, C.J., and 
Batbet, J.) confirmed the decree of the Court of 
first instance, except as to one of the allowed items, 
which it held to bo barred by limitation. Held, ou ' 
appeal to the Privy Council : In order to make limit- 
ation operate when a fraud has been committed by 
one who has obtained property thereby, it is for him 
to show that the injured complainant has laid clear 
and definite knowledge of the facts, constituting the 
frond, at a time which is too remote for the suit to 
be brought. Suggestion of his having been defrautlcd 
does not amonnt to ench knowledge ns is required 
by 8. 18, Act XV of 1877, In this suit it was estab- 
lished that the defendant, receiving in 1860, upon 
a voluntary transfer, some of the insolvent’s assets, 
joined and assisted him in defrauding his creditors j 
and that no disclosure of this fraud was made to the 
Oflicial Assignee, while the defendant did what he 
could to prevent the latter from seeing the accounts 
of the assets transferred. Held, therefore, that tlic 
burden of proof was on the defendant to show that 
the plaintiff had clcai- and definite biowlodgc of this 
fraud for more than the period of limitation. This 
burden bad not been discharged by proof of the fact that 
somij hints and clues had reached the Official Assignee 
which might have led to such knowledge j and hetd 
that the Official Assignee had been kept from hiow- 
ledge of his right to sue, within the meaning of e. 18. 

A decree that the defendant should ncconnt (o the 
Official Assignee for the assets received by him from 
the insolvent, after the date of the insolvency was 
affinned. EAjmtnnoT HABiramoY r. TuRNKrt 

[I, L. E., 17 Bom., 341 
L. E„ 20 L A., I 

Affirming on appeal llAnniBnOT 


15. Salt .-tel (XIJ of 1SS2J- 

Limitation prescribed for charging with offence 
Fraud in concealing date of offence. -'nm Yvosimox 

of e. 18 of the Limitation Act of 187/ do not apply m 

crhninal cases, and the peremptory terms of *. 11 ot 
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xmiTATION ACT, 1877-«o»i.«K««f 


and brought the ease withm Act AIV ot l6oj a v 
DiFiBKiXATn pBooTi r AJOcmirrA BAit Knaw 

[ 21 W B.loe 

See RoBzai «■ Lombaed 

[1 Ind. Jur , IT a, 182 

0 . Fraud— Coneealment eyf 

eavee of acUon — lu a suit to recover landed and 
other property to which plaintiff inado title by m 

— •' wd tn set aside defcn&nta 

It 

• u 

9 

ot 

nr 

' )6 

7 Suit /or moB«y ree«»s»rf hy 

\tg«nla»d eoneealedfrom prxneipal — AauitagaiDit 
an agent to recover money reeened by him and 
coueealed fr m the pUiotiff fell \n(lui Act XIV 
of 1869 I 9 H0S3BIB Brsen r Ttssttvcck 
Hossbib • 21 W B , S45 


prOVlBl DSOl ilLk. Ui i.U I Hftf » V ~ 

88 under s 18 time began to run ageicrt the Col 
lector only from ITovember 1877 Qa«re — Who 

r 1 rn ♦ nn i|Tm1 pS to such ap 
B OB 

64S 

Nolinitut on does apply to such applicsiions See 
COLLECTOB 0? BEOACK « DSBAI EAGHTTSATn 

[L Ij B , 7 Bom , 546 


LIMITATION ACT, 1877— continued 
clearly that the doenmeut must have been frond 
lently concealed from the knowledge of the plaintiff 
he must through the finadolent concealmenC b 
J , M) th 


AVASTA LAEsntllMABASr PASTAtn C iAKLAUBbl^A 

Atrxrvn) 7 Mad , 22 


11 —Landlord and tenant — Bale 

hy landlord of land held ly tenant— Fraud »» 
«b«A tale Suit hy purchaser against tenant — Plea 
by tenant tmpeaehing eale by h s landlord — ^The 
Oefeudant was tenant of the lands m dispute under a 
lease dated 2 nd Jane 187c In 1878 h» landlord 
cold tl e lands to the plaintiffs by reg stered deed 


tiffs denied in beptember ibbi lue ueie uaui 
brought a su t a^n ost the pla ntiffs in whict he 
Prayed for a declsrat os tint the sale of the Ian I 
to the plaintiffs was fraudulent and that no const 
(ieratiou had been paid This su t ho vever was 


d 


lease the defendant had contracted to pay tt^AU 
annn^ly The defendant in hia defence a^a n ratted 
the queatidn whether the eale to the plaint ffs was 
Bot fiaudulent and without ronsideration Held 
that the r^ht of the defendant to plead as a defence 
to this amt that the plaint fi e purchase of the 


Sale by auit being 
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LmiTATION AC5T, 1877— 
the Indian Salt Act (\Il of 1853) are not affected by 
that eect on Qceek Eufbess i ^AOESEiEPa Pai 
[I t K , 20 Bom , B43 

s 19(1871, s 80,1850,6 l,cl 16. 

and 8 4) 

Col 

1 ACKKOWIEEaWENT OE Debtb 4867 

- ACKSOWtHDaMBHT OP OTUEB RtOHTS 487C 

See Acconinr biated 

[I Ii B , 22 Bom , 613 

See BEjJOiJj Rent Act 18G9 b 30 

[I Ii R., 6 Calc . 303 
See Civn Psoceditbe Cope s S5S 

tl 1 j B. , 16 All , 228 

See CONTBACT Act b 2o 

[LIi B. 4 Calc, 600 
Z Xj B . € Bom , 683 
SeeBTiDEKCE CiTiE Cases Sbcondare 
KTUJEKCB— UKSTA' tPBO AND DMSHaia 
TEBED POCCllENTS 

[1. L R , 18 Bom , 614 
t Ii. B-, 21 Bom , 201 
See Stamp Act 18/9 s 84 

{I L B., 18 Bom . 614 

7e0 Stamp Act 18 9 Bcn I ast 1 

tl Ii B.,15 All, 86 


LIMITATION ACT, 1877-ct.n<.»«erf 
1 ACK1.0WLBDGMEM OF DEBTS— conft lued 


XISHEir OOSWAUI r BRIHDABPN CnANPEA '>ibkab 

Cbowdubt 3 B Ij E,, P C , 37 

5 C Gopee Kisnpir Gosuambe i Binpabdk 
C ntnmEX ''ibcab Cnowpiiar 12 W R , P C , 36 

[13 Moore si A , 37 

Contra Nobin CntJvPEB MozoOMPASt. KE^Nr 

[6 W E., S O C EeC, 3 

6 Fromtie fo pay debt of 

Ihtrd person — A promise to pay » third pereoa » 
debt n uld be autficient though the amount were net 
ascertained Ieabee LaXiL Soaha t Woovesh 
CooimBa hTozoouDAB OWE., 140 

6 Letters contatnuty no j re 

else sum or promise fo pay —In a init for the price 
of gooda the period of lim tation had expired but the 
(Xurt held that certain letters written by the defen 


1 ACKhOlVDEDGNEM OP DEBT« 

ihis lecti a, 1 ke a 4 of the Act of 1869 and a 20 
1 1 that of 1K71 lequires a d atinct acknowledgment 
1 ' ’ Oral er rfeaee of aelnov 

iedgnent—AoknoviUdgmenls mode before the com 
inymtofer eofAetSi o/js**? —Under e 19o£the 
Limitat on Act (XV cf 1877) oral evidence of the 
c/mtenta of an ackoowledgment cann^^ beieceived 
nor IS there any ia\ lU'* of ackoowledgmenta received 
or given back befero tl e Act came int operatiOD 
/iCtSlSBA LADLI BECAM r XloTIUBT rATABPSV 

[I li B 12 Bom , 268 


period of I mitat on Kaiat Kran t Maoho Pss 

BEAD 3N ■W,129 


It 13 not necessary to specify the preciaenmonnt of 
the debt 

4 Aeknot ledgment of debt — 

Where a plaintiff sued for a debt due under a karar 
namjir— BeW that in order to bring th case witbui 


[8B L B, Ap,43 

7 — — fTant of oettnl to amount 

aeknotrledged cred tor who does not openly 


I AUBE SaBOO V POObOONUNUEM LaU. SaBOO 

. pc Ii B., 6 Calc, 447 

8 Letter in indefinite terms 

— A letter contatning no fl rt net adn ssion of a debt 
but only doubtful expressions held nut to be a 
written aeki ooledgment such as s 4 Act XIV of 
1859 requires for tho revival of a iijrht of suit 
Giaa t McLean 2 N W , 403 

6 Aeknowledgment inferred 

from tenor of correspondence — An acknowledgment 
not coming d rectly from the debtor himself bnt 
merely deduced as an inference from the tenor of a 
aenca of letters was not a sufficient acknowledgment 
to utiafy 8 4 Act XIV of 1859 To sat sfy that 
section there must be some principal writing of a 
particular date which can be rel ed on by itself 
when properly construed as constituting an acknow 
le^ment of the debt PooEBS i Montetoit 

[8 B. Ii. B., 650 

10 — Suit for arrears of rent 

—him tation Act sch II art tlO — The plaintiffs 
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; fl. I>. n.. 15 TAacl., S80 

[' ‘W. .4rS n ^ r ! f r! nt n i (f 

■ /< I't.'i'v ii. 1 ■ I i >f y r C'li.Vif.u'K'H — 

.hi-f ,v" 1 '.- ity /•. juviiiiot ir.to Court tiiiiKr n'> 

< “i! T f. i ai.ii.i; of n f,-r no; omI ri ictnii' in 
a'r'ir, il'i- to tie' U'cl'”*!] pimi'ilir r.'oiu tin ' 31 in* 
*4 of «•. I't.'i r-t t.iir.-. till Ir f s’ itc front 

>'.!•• Id fl 'j' < I • f It jirofvK'io'', ito pluirc of lialiillty 
fi-f ti'no- j rt'oil^ for tliit ji-sriof nno of the joint 
oi’i.fi luM. f ) 1» i(>mt hy nMitln'r of them 

for roitrl'’'!! :t : o'cl a ijnrvtim nrovc nv (0 tin) 

aj'I l!rj!i..n of R.'t, til of tu'Ii. II of the Tjimitafion 

Ac'., I'iTr. .Ili'r- tl.tn tlirtf iii.iro Iitforo ihh 
r’li! -.13 the jo'-.'i oo-:'. rv Ind jilnl in Crnrt b inlitlon 
I'o- !!•..■ .'■.’■I’oit.tmi lit C.f It tntni;tir of tli('irc<i‘.atc, v.lio 
t’otM. o!*. of it* j-r. r,t», jtty ill ills mill interest to 

f'.-'ll; n ffvn vl r:n lad !'■ in lorTTOvcil tlic n oncy 

!-'t'i j'stii-.i* t into C.jtirt. Add tint lliis wits mi 
r.cion-rl.iCm.nt cf tlir joitil liil.V l‘y tlic cf-ciwncr 
t lad ( o‘. rontril'titiil. nltiiin Itl of tiro Limit* 
ntiio, ,\ft ; t* in lu-r inti fnlio'vi il thi’ Icv'.'il ((riccqucncos, 
O', of ohirli mv liir liitiiiiy to to 'nwi tvifliin cine 


linv'!. r. ti'i*. I. V,’.!! a t^ I, Jj. It., 7 MttiL.Onn I lim.i r«r r ntriiiiition. PrKitASlovi Ciiowimn.lM r. 

n*I. ■ - A O t M- C- f C If y ri 4- « r .• n M Ctn-.M-n; Hov . 1. 1, H., 25 Caic^ 8M 

s«ji''irt* /V/' n'l IT nyn' ! I V -i , In n unit j '409 

i. -t iv.o.t i„ , 1 ,; .1 „„.i A O. W. JA., 


nd, ’ " ,< I* t *v I’ c* f c 1 / I? m 4 * o r 4 o 

s«4i''irt* I'f/' si'i B tiyK'lly 'I , i.'K’fi, In n iryit 
t ’ ivl.! i’> to r.iowr tie inincij'*! nm! iiitirn! 
i't!4 o 1 n ' o id, li.sinl U; ft, ji't r 1S70, vv!il,-ti jir.*. 
si.lnl ffi” tie- rtj-iMinnl of tiic ii>'’t sicnriii lliirvliy 
c'itiiin *i>- <M4'"tln fK'ri tU" li-iti’ of its 1 Si-ciAin’i. il 
.st'jx.sri -5 t!i‘ o’lii.Tr Ind indrn pirt |’-i\im:>f of 
iSrOtm till' ’JJtli July nliicli wnv iiii!<ir»*il on 

tiic to’u!. A"o o’liir jajnui.ts lad iiicn inniic, Imt 
tin jitsititlfT jiii.silrO in !<ap<if limitation tint tin* dclit 
Ind mianoliiic tun thno timis ncknonlcilircil in 
iiTitinir. Oncof llii'acSii'D'vlpil’mriitsrrlic’it iiiion wns 
>i.si 1 to lie ('intnlmd in n tie]) kition jiiviii liy flio 
i'1>lit,or and liyncd l>y liiin, it'* b " itm ci in n snit to 
vvlildi lie nns r.ot n inrly. i/cW thnt imncknovvltnle* 
went in order to satisfy the requirements of Limit* 


37 . - I’osl-ccinl sen! by dr/en- 

ihtnt (n y!aintiiT * — In n suit fir ntOo tliC dcfendmit 
I'iindid limitation. In replv tlie plniiititT relied on tiu 
jirkiiowiiiicmcil if the lieht pivni by the defendant. 
The nlhaei il nekitcnrh'd.einciit was written on a post- 
card Milt hy tlic di f( iid.'iiit to the pi.aiiitiff. It was in 
Oiij.aniti, and na.s ns follow .s: — “1 w.as honiid to 
semi H 3 O nn’ordinf: to my vnida (fixed time), but on 
ncronnt of tlie receipt of the intdlificncc of the death 
of my father I liave not been niilc to fulfil my proiidsc. 
lint liow, on ids obsequies bring over, I will ixisithcly 
pay UpO at Flict Afenvaiiji's. Vou, Sir, shonld not 
entertain any anxiety wliatev'cr in respect tbcrcof. 



( 48G1 ) 


DIQEST OF CASES 


( 4SC2 ) 


IiUHTATION ACT, 18'J7— eonfmuirf 
1 ACKNOWLEDGMENT OF DEBTS— eon«ja«<l 
R9 to revive the old cause of actiou. Kir*nTA LAXL . 
t DuKSEE . Agra, T. B., 94 • Ed 1874, 71 ' 

23 - — C<wofni*#»o» age»t — A | 

acted as CO ntnissiou agent for D and C ^funmhcil 


halanco duo to him Htld that S and C had made 
an acknowledgment of their debt to A and that the 
Buit was not barred by limitation Sjticta e 
Dasoakesdi I E E , iQ Mad , 2S9 


The Suboidmate Judge being of opinion that the j 
suit was barred refernd the case to the High Court 
Jleli that the suit was not barred the Mcond 
seknowled ment haiing been made within the 
new period anung from the diet aekoowledgucut 
was made within a pciiod prescribed for the suit and 
wse therefore iticlt the starting point of a new 
period ATUiSiit V QOTiKS 

[I L R. 11 Bom, 283 
25 4.eknaaltdgmiBt—-Agrtt' 


private expenses 1 have passed you do bond for 
themoacy To day I have taken itSOO mote making 
B1 345 in all ior that 1 will give you a bond 15 
days hence I have received the money ’ luaniit 
brought in June 1807 to recoicrprineipa! and interest 
due on this dociment ~JIeld it i as not a moe 


28 — - T^erhal promt4fto pag— 

2>e 0 chntraci — In a suit by the plaintifi to tccoxt 
money lent moie than three years before suit the 


IiIMlTATION ACT, 1877— conLnuei 
1 ACKNOWLEDGMENT OF DEBTS— tfon<tn«e<f 
Eikdedsust j —If a debtor and creditor cater into 


in the section meant no more than thn* the debt it 
owing and that there is an existing obligation to pay 
it NMAUUDnrr Mahauadaii 4 Mad, 885 
28 - Promise to pay turn for 

nkicKpromittory nottyiat gxttn — A suit was brought 
on a promusoiy note bv wh ch the defendant promised 
to pay to the jUintiSSl 000 with interest at the rate 


> C WooMssn CnP'CPssMoocEErsa SAQSirAb 
[13 W R., O 0 , a 
See OcmsisnsK Gobwami v Bbhtdabiti 
CBAVDBA SlSEAB CHOWSHBE 

[SB Z R,P C,37 2SW R,P 0,S8 
13 Monre’e I A , 37 
20 — — ^dmiMion »» Ml of 


power of sale in default of payin nt T1 e whole 
property n eluding the mortgaged portion was con 
veyed to one J D on 27th November 1864 by a bill 
of sale executed by the thr o on ners of the property 
Ou the execution of tbe bill of s le the sum of 
R16 2S0 the half of the purchase m ney which be 
looged to the defendant was handed over to the 


1864 was a sufficient aoknovledgment to take it out 
of the operation of Act XIV of l8o9 s 4 lIiniCTr 
BTTDAK CHOWDHEr V BeAJA’JATH CHAVDaA 

[8 B L R., 299 

30 idmxmon xn nrxting — 

Id a suit to recover the balance alleged to be due ou 
certain promissory notes the pUuitifE relied on a 
dMumentto prevent the operat on of Act XIV 



( -ihii; ) 


DIOJvST or CASKS. 


I^IMITATION ACT, IBll-contimiftl. t LlMriATlON ACT, IBll-conlinurd. 

h ACKN(n\ Li;mi>n;NTOl’l)KinS~r.,,ff„u,rf. | i. ACKKOWLKDGMKXT of 

(r. .1. An XIV .,r IVV..). t«, timl antmrnt t o « 4 of n v ' f SI'’’:* 

ir';:,:“,"'y;.T -it 

it) i ni' otiiitmi, t.Atii in r.v!ii. ctit>!i tvilli ti rtft-n in 1° -“om., -fi. U, 0 

mioUn r niinmn. r. nit. •) rtiunliil t-inialitr''. Ilr.voAf. ; C4, — -- Siffnnhire IMicro m 

Jyt)i«ir> t'oMr.WV r. Ko\ia>!li (‘iirs-ni’ii Dosg i n''romil statcil nTitloii liy a debtor lilrnsdf.b^' his 

[10 ‘W, K. 203 i "■'HX' tit tltc t'i]i of tlio cntTy, it n-ns licld to be sufli. 


.JO,--.-- — — - tArw^ Itthnml f.tilry— I '■‘''•“'>>'*'Kiit'l«-itWuthciiteamngof8. 4of ActXIV 

ti- lint! niii.r A.. iif\ K-ii-t.-,li)ri'r .'. — Alt 1 rLdniil j L.t. Jj. H,, o AJom., 88 

nr,Muut lok imit.tiiiir .4 nn nol;in)uli'd,;iiii nl of n i 65, .Si/rlttIftlrc.—^yhn•c the 

d'bl bad bt'ti t'did itt ( ourt, and ctd.^tqiitofly lo-i , ivliole of nti nermint Btatetl (khata) was iiTittcii by a 
uiiil*.* In ( onr*. Ji.-ui th-ii •iroiidary oiidetiro of j debtor liim«clf witli the iiitrodnctiou of bis name 
tueb r.rLi.nw)n1j;nu.iil iiu,;lit in' piitn, iiotiiil!i«tatid- | at tJie top of tbe entry, the kbata was held to bo 
iltij the v.ntdi of f. it! of the ftimitnti'of. Art. 1 smUelently siyited witliiii the incauina of Act XV of 
A (•er-oM Tiorety liy rtnimi of ii. ins; tbo mo'.Iier and . IS7T, s 10. .friciSAy lUruJi r. liirowsAn Bnoo-A 
j.;!!ardia(i of a minor !ns 1,0 nniliority to make an j J/;tha .... I. Ii. K., 5 Bom., 89 
neknon JidiTitiiiit of n di!>l on iieiialf of ibe minor ' 

"to a- to triip a iT<dito’*a freeb rtatl for tbe jnriod ! ^0. • “'b’ly nitty,” Whatamotinls 

of liuiilalion. AVaJUiI'.'i' e. IvAPti: lICK-'-K ' fo^.Viyn, itiire, —Certain loltci-sadinittinga debt wcro 

[I. Ij. K,, 13 Calc., 202 "■riUeii by tbe authority of the debtor, who was 

60. .te.trt«tder/,;,aea/ - Kn/n, f 

or n i„ n drUcr'^ ! .r(.._.\n entfv in a del.lor’a '''' "f o " l>'‘n<5'mtiDg were 
own btoV do a not an. .tint to an acknowb-diement “ ‘ b’«n> ^loartb” (tlio exal cd preceptor 

within It.e puaninR of s. 19 of Act XV of 1877, , ’f f/ 

mdos eommnnieatrd to Ids erotliC r or t- h .me one If'l’ 0 ':? 

on bis Itel.nlf,- lAidanatlon 1 to s. 19 d.owim: that 'L ’I'f 1 more need bo 

to tlto er. ditor. I, very neb louledcment, ,n order to nutbenticatiug tetters 

en'ate a iiiw ]i( rind of hmitati tn, nmst lie etyind bj , informal dooiimcnts ainoti" the class to which 
the diidor. or H.nic (.nedqml.d by him, no matter ni . i,,p pdonged. JAIcfthat, by analogy, the 

wli.it part of the dneumtnl the signalnie is ]ilaceu. writiieg of spccilicd words by desais at tbo top and 

IM vHAAAKSIlMlliAl r. 1 JV.M Or Iv .\<.K-H\VA1E Pi 1 ottom of letters, which w.as shown to be tbe usual 

• • . I. L. If., 10 Isom., il , „,„Q,]g 3 t, persons of that class, of anthenticating 

5j^ .1 pjtlicniiou fi'/Judijinrnt- ] letters w.as a ‘‘ signing" within s. 19 of the Limitation 

di-l-lnr fci-poirtj’oiinni iil An applieatiimby . Act (XV of 1877), and that tbo letter was a valid 


di’l-lnf fcf pout I’Oiimiriil of file. — An appheatnniby 
til. defendant for a ]iost]KnKmcnt of the sale of his 
piopri-ly when In' promised to p.iy the amount of 


acknowledgment. The ground upon which it is hold 
that tlic m.irb of nn illitcrato debtor is a sufficient 


tbe deeree was held In he an admission of the j signntiirc, is that the signing in such a manner as is 


jtbiintifT.s right to rveciile the deeree within the 
eonteniplation of s. 19 of the Limit-itii'n sVet (XV of 
18771, t"’d enuiled a new period of limitation. Vex- 
EVTUAV IjAPr r. HlJESlKO VlTlIAlSiyff 

[L L. K., 10 Bom., 108 

52. Dcpnsitioit sirjnei! ht/ the 

debtor. — To satisfy the rei|niremcnt^ of s. 19 of tbe 
Limitation Act, an acknowledgment of a debt must 


usually adopted by the debtor with the view' of 
showing that he intends to be bound by tbo document, 
renders the document clfectivo as an acknowledgment 
under the section. Wlicther tbe circumstance of tbe 
debtor not signing bis name is the result of necessity 
as in tbe c.ibc of an illiterate debtor, or of custom as 
in tbe ease of a class of debtors having a special 
status in tbe coinmnuity, can bo of no importance. 


Jiimnniion /IVI, an nvaiiuw.v>ig».v;“k . ..T — „ ..m., TIatav.! 

am-iunf to an acknowledgment that the debt is due ' ^ 


at tbo time when tbo acknowledgment is made. A 

record made by a .Tmlgo of the cvidonce given by ' 57 ^ ^chnoioledgment of gvar- 

a debtor ns a witness at the tnal of a suit, and si^ed ^ „ minor .— signature of a guardian of a 

by tbe debtor, IS a wTitnig si^od by the debtor 1 Elinor to an acknowledgment of a debt does not 
within the meaning of s. 19 of the Limitation Act. , ackiiowledgniont under s. 19 of 

Peeiavenkax UD.ATA 'ftTAB f. StTBEAKAXiAX Act as would give a new period of 

Ckktti. Subeaataxux Chetti r. Peeiavexjan , against the minor, the signature of the 

UpAA'A Tevae . . X Xi. E., AO IVLaa., Aesy I giiai’diaii not being a signature by tbe person against 

63, . Account stated — Signing whom tbo right is claimed. AzUDDIX HossaiX v. 

It! debtor . — Although to make an account a stated | LEOXb . . , . . 13 O. L. B., 112 


X X. B., 18 Bom., 586 


PeEIAVEXKAX Ud.ATA TETAK f. StTBEAJtAXIAX 

Cbetti. Subbaataxux CnETTi v. Pebiavexkan 
Upax'A Tevae . .XX, B., 20 Mad., 239 

63, . Account stated — Signing 

Ig debtor . — Altbongb to make an account a stated 



( ) 


DIGEST OF CASES 


( 4SCG 


LIMITATION ACT, IZIl—eonhnuei 
1 ACK^O^VLEDOME^T OF DEBTS— 

to whatever debts may be due by my old man, 
1 am bound to pay the same eo long as there is lilc la 
lue This 18 indeed my earnest wish After tbit, 
God’s will bo done Therefore 1 will positively pay 
1130 ” The post*eard bore on it also the word* 
‘ without jiejudiee ” in English The lower Conne 
held that it was therefore inadniissiblc m evidence, 

■> 1. 4,1. i w ,4i. .,.wi)>hitTri>d 


ndmissiOlC in cviUtiiu, ii uui iiuu uuiuu • u 


38 . - - Vntlamped aelcMV)ledg 

ritnt of debt — Statnp Act (I of 1^9)t toh I,art 1 
— An acfci owledoDient of a debt commg under art 1, 


Bat t«t tijsa Citi\D SiscaiisD o Kmti 

[I L B , 18 Bom , 614 

89 DtfauU on p<ry»»«»t of 

iniialment —Where a default having been made in 
na>meDt o{ an instalment the debtor s ibsequcntl y 

‘ ^ i - I 1 1 i . 1 a 


itlaA At 



L4> «V 0.1 , Mid , Ml 
JOTEEEAU Doss t HCBITP 6^11,11118,116 
LUCHMEE NAEAW r SHUnASHEO SlHQU 

[6W R, Mis, 13 

FEOStTTNO COMMAB ROI CHOWDHBT c KASBEB 
KAKT BntTTACHABJBR 6 W R , Mfs, 81 


LIMITATION ACT, 1877— continued. 

1. ACKN0^VLEDG5IE^T OF DEBTS-eontinaci, 
CHumsB Kaht JIitter « Raiivarain Dby 
S iftCAB 8 W B., 63 

42 ■ InsCalment lond — l^ei'' 

eoafraef — An instalment bond is not a promise or 
ackncraledgment' wthm the meaning of Act IX of 
1871 s 20 blit IS complete in itself and docs 
not require any reference to the old bond which it 
anpersedea It is a ue<\ contraet with new atipu 
let one and terms and limitation runs from tbo due 
datM UiereiB mentioned Taba Soonphree Kcioo. 
KE8r BnooinTB CniTBDEB OuosE 23^7 B,462 



44 — - Stgnainrt not hg dthior 

—A letter not signed by the debtor was not an 
acIcDowledgmeot in riting within the meaning of s 4 
Alt XIV of 1859 lUiiSAEAivi HcbbeDasb 

[9 Agrrs, 81 

45 ■ AeTcnowledgment not 

siyned An aiksowledgmeDt in wntmg sealed but 
lot signed by a defendant was not an acknoivledg* 
ment within the meaning of s 4 Act AIV of 
l8o9 Lvcuuvb Peeshas t Rtozan Alt 

[SW R,613 

48 not furmallg 

addtd —To entitle a plaintiff to the benefit of a new 
period of I mitation under that section he must prove 
that the party sued bas in writing authenticated by 
bi% signat ire e ther in express terms or by reasonable 
coristruction, aeLnow]t.d„ed and admitted tbaC thc- 
deV or a part tbertof is due from b ro This sigoa 
ture need not be foimally subioined or added to an 


.J 

47 S gnature bg mark — 


[7 Mad., 858 

48 — * Suil^orl^IOM^t of account 

for- advaneet — In a suit to rwortr a taUnce on 
aceoant of mdigo advances anal* <a a tsbuhet 
excentedfay a defendant, wtsYdi'emJici had Wien 
no contract, but the djcgn ti irngj Kcdtle cnhivatMs 
bad been the act of the ImnSAijoa was ^ 



( 4871 ) 


DIGEST OF CASES. 


( 4S72 ) 


-TjliytlTATlOIKr AOTj 1877 — continued. 

.1. ACKNOWLEDGMENT 'op DEBTS-co^eimtek 
Limitation Acts do not give authority to an agent to 
sign an acknowledgment for his principal similar to 
that given by s. 20 of that Act and s. 19 of Act XV 
of 1877. Acknowledgments which are insufficient to 
keep alive a cause of action because they were signed 
• only by an agent, are equally insufficient to sustain 
a suit on the same cause of action under Act XV of 
1877, as s. 2 of the Act expressly bars the revival of a 
right to sue barred under the earlier Acts, although 
they might have been sufficient under Act IX of 
1871. Dhabma ViTHAT, V. Gotiot Sadvaleae 

[I. L. R., 8 Bom,, 99 

67. ^ AcJcnowledgment — Author- 

ized agent . — A balance of account was written by 

,a person at the request of an illiterate debtor in the 
debtor’s name, and signed by the writer in his own 
name. Held a binding acknowledgment by a duly 
-authorized agent within the meaning of s. 19, expla- 
nation 2 of Act XV of 1877. Himchand Kitbbb 
V. VoHOEA Baji Haji . I. L, R,, 7 Bom., 515 

68. Signature hg agent. — An 

application by a judgment-debtor in writing for the 
•postponement of a sale in execution of a decree and 
the issue of fresh notification of sale signed by the 
pleader expressly authorized to make it is an acknow- I 
ledgmeut “ signed” by an "agent duly authorized in 
the judgment debtor’s behalf” within the meiiniug of 

s. 19, Act XV of 1877. Eajchit E Ai r. Satoue Eai 

[I. li. R., 3 All., 247 

69. Petition filed on behalj 

o;f minor hg vakil aecoMpanied hy part payment 
of money due under decree.— A. petition filed on 
hehalf of a minor by his xakil, admitting liability 
and accompanied by part payment of the money 
due under a decree, was held to bo an acknowledg- 
ment of liability sufficient to prevent execution being 
barred. Taree Mahomed v. Mahomed Maiood Bux, 

J. L. B„ 9 Calc., 730, refen'ed to. Noeendea 
Nath Pahabi v. Bhupeitdea Naeain Boy 

[I. L. R., 23 Calo., 374 

70. Admission of liahiliig 

contained in a memora ndurn of appeal in a different 
suit — Admission necessary for the pleadings in 
suit - Authority of advocate or vakil — An admis- 
sion made by an advocate or duly authorized vakil 
on behalf of his cUont in a memorandum of appeal in 
a case not inter partes, that a certain decree was a 
subsisting decree capable of execution, will amount to 
an acknowledgment witliin the meaning of s. 19 of 
Act XV of 1877 so as to give a fresh starting point 
to limitation for execution of such decree, provided 
that such admission was necessary for the purposes of 
the pleadings in the former ease. Sed queers — V’hc- 
ther sneh admission will have a similar effect if B 
was not necessary for the purposes of the suit in 
which it was made. Bam Jlit Bai v. Saftir Itai, 

I. L. B.. 3 All., S47, followed. IIixoan Las r. 
JlANSA Ea5i . . L L. B., 18 All., 384 

71. Manager of joint Sindu 

family - Agent, Authority of — Principal and 
agent.— Tho relation of the managing member of 


limitation act, 1877-continued. 

1. acknowledgment of debts— continued. 

a Hindu family to bis co-parceners does not necc,- 
sanly imply an authority upon his part to keep .alive, 
as against his co-parcenere, a liability which vould 
otherwise become barred. The words of s. 20 of Act 
IX of 1871 must be construed strictly, and the 
manager of a Hindu family as such is not an 
agent "generally or specially authorized” by his 
co-narceuerg for the purpose meiitioued in tlint 
section. KmrAEASAKi Nadax r. Pala Naoappa 
Chetti . . . I.L.-R., lMad.,385 

72. — Manager of Mind ti family 

— Authority to revive barred debt, — The manager of 
a Hindu family has the same authority to acknow- 
ledge as he has to create debts on behalf of the 
family, but has no power, witliout special .autlioriti , 
to rciive a claim, already barred by limitation, 
against the family. CniNNAYA v. GDEFNATnAAt 

[I. L. R., 5 Mad., 169 

See Gopai Naeain Mozoohdae v. Mcddo- 
MTJTir Gooptee . . . 14 B. L. R., 21 

73. Manager of a joint 

Mindu family — Authority to acknowledge a family 
deft . — The manager of a joint Hindu family Iws 

I authority to acknowledge the liability of the family 
for the debts which he has properly contr.icted. so as 
to give a new period of limitation .against the fiiuiily 
from the time the acknowledgment is made. He 
is an agent duly antliorized in this behalf within 
the mo.aning of s. 19 of the Limitation Act. Chin- 
naya Nayadu v. Q-urunatham Chetti, I, L. B., S 
Mad., 169, approved and followed, Bhaskee 
TATYA SHBT V. ViJAEAE NaTHE 

[I. Jh. R., 17 Bom., 512 

74. Manager of joint family 

— Power of manager to reviie a time-larred debt . — 
The manager of a Hindu family lias no power to 
revive by acknowledgment a debt barred by hmit.ition, 
except as against himself. .DlNKAEt; Appa.u 

[I. L. B., 20 Bom., 155 

75. - -- - Authority of guardian 

to acknowledge debt due by minor , — A gnarclian has 
authority to acknowledge a debt on the part of the 
minor, piovided that the debt is not ban-ed by limita- 
tion at the date of the acknowledgment. Chinnaga 
V. Guruiiatham, I. L, B„ 5 Mad,, 169, lollowed. 
tVajibun v. Kadir Bttkslt, I. L. B,, 13 Cate., 23j, 
diB.approved. SoBHAUADEl Ai'PA Uau r. Snii!A-\tPlir 

[L L, B., 17 Mad., 221 

KaUiAsa Padiaohi v- PoNNCKAirNtT Acnr 

[I, I), R., 18 Mad., 466 

76. Authoriti/of guardian to 

acknowledge debt on behalf of minor — Agent. A 
guaidian Ins no autliority to neknowledgo a debt 
on behalf of his ward so as to give tho creditor 
afresh start for the period of limitation^ as hois 
not an agent on the part of his ward within tlie 
meaning of s. 19 of tho Limitation Act (.W of 
1887). Sobhanadri Appa Ban v. Sriramittu, I. L. 

B., 17 Mad., 221, dissented from. Uavuaesi.vMi 
V. Vadieae VAKHATOHAim 1. 1,. R, 20 Bom., 6i 
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LIMITATION ACT, 1S77— eo»<n»«»rf 

1 ACK^O^^ LFDGME^TT OP DEBTS— 

53, AtJcttonUdgintni ng^ed 

Iv agtni — Under s 4 Act of ISoS an 

actnowlcdgment in wntuip, »iinied by tbc oRent or 
constituted attorney of tlio debtor, is not inttieient 
PraSHOTiM MA^cHil^AM r AnnirtLATi? 

• [6Boin,O.C,e7 

EtmooBHOostN Bose i Evaeth JIoohsiiee 

[SW.B.l 

69 — — ■ Power r of »arJ<irolar — 

Authoritg of ogenl~-Colltelor, Aofie« hg, at 

ac'knoaltdgmtni of dehl~-t!\tdtnce, 
of~PaTDl eririence— A debtor, since deceased had 
executed a bond to bis creditor The heir of the 
debtor baling been disqualified and ft ssrbaraLar 
of the estate having been appointed the Htler had 
executed a muktarnunab or power of attorney 
e . f 1 .C w. (A O n 1in,S 


tot banng been appointed guardian of the heir 
could lave mado'sucb an acknowledgment herself 


Etawak . • L L R , 17 AU , 108 

[L B . 22 1. A . 01 


6L The plan tiff sued thiec 


LIMITATION ACT, 1877— con;i«weiI. 

1. ACKNOlVIiEDGAlENT Oh DEBTS— ocmitBueif 
bring the case within s 4 of Act \IV of 1859,. 
IcTASA Dab t EionAnDsov . 2 Mai, 84 


uaLe ou wutui Uio ueui uus luiiiiueiiu u huh, lui luu 
recovery thereof is under Act IV of 1871 m time, if 
inititutel within three years from the date of the 
last aeknowledgincnt Discussion as to who is an 


Moqbsq Lai v Busust Kpmasee 

£I L R.. 6 Calc, 340. 7 C L R., 121 

63 -I II I - AtlnOKledgmenl Ig agent 
—Held upon the evidence in the case that an ac* 
knowledgment of the debt sued for had not been 
signed by an agent of the defendiut generally or 
•peeially authorized in that behalf witbin the mean* 
ing of 8 20 Act IV of 1871 Whatever general 
antbonty such agent may once have hal from the 
defeodint it bad ceased within the knowledge of the 
plaintiff at the time of the signature Special 
antbonty in that behalf cannot be prov ed by scco id* 
ary evidirace of the contents of a letter, tbe non pro 
duction of which is not satisfact rily accounted for 
Devouovi Dbui r Dot Luouvsifut bissa 

[L R,.71 A, a 

64 AeXno^eUdgmnt Ig agent 

— Signature — J?'s agent under the orders of 
Wrote a letter to -S cuntaiuiug an actnowledgmeut lu 
respect of a debt This letter was headed as tollows ; 


65 ~ Pagmeni of pari of judg 

taenl debt 6g debtor and acknowledgment of h\a 
Uabthlg bg |?ff«rfer — Tile payment of part of the 
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BIGEST OF case’s. 
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.LIMITATION ACT, 1877-co,tf{nued. 

1. ACKNOWLEDGMENT OP DEBTS—eonitnued. 
as receiver to the estate of 8 instituted a suit on the 
11th July 1898 against the defendants to recover the 
snm of 112,808-13-2, a portion of the said sum being 
the rent of a house occupied by the defendants at 
Mandalay since January 1894 till the Ilth July 
1898, the remaining portion being the price of goods 
sold by the defendants as agents of 8. It was 
contended by the defendants that the plaintifE’s claim 
to rent prior to July 1894 was barred. The plaintiff 
submitted that the letters written by the defendants 
to the plaintiff within three years of the institution 
of the suit agreeing to pay as per account enclosed by 
them to the plaintiff was a sufficient acknowledg- 
ment to save the claim for rent from being barred. 
Seld that the plaintiff’s claim for the portion of rent 
claimed beyond three years was not barred ; the 
defendants’ letters were a sufficient acknowledgment 
to save limitation ; there being an admission that 
• here was an open account between the parties, and 
'hat there was a right to have it taken, implied a 
promise to pay. Prance v. 8ympson, 1 Kay, 678, 
and Panner v. Perridye, L. R., 18 Ck. D., 254, 
referred to. Pink o. Buideo Dass 

[I. L.B., 26 Calc., 715 
3 C. W. N., 524 


87.!' 


sch. II, art. 110— Con- 
tract Act (IX of 1872), s, 25, cl. (3) — Promise to 
pan 0/ barred debt,— In defence to a suit for rent a 
tenant pleaded that a portion of the claim was barred by 
limitation. Plaintiff relied on a letter which had been 
signed by defendant, after the disputed portion had 
become barred, and in which the defendant, after 
referring to the periods in respect of which the 
arrears of rent were due, said “ I shall send by the 
end of Vysakha month.” JPetd that the document 
contained the ingredients required by s. 2S, cl. (3), of 
the Contract Act, and that the claim was not barred 
by limitation. A document sufficiently complies with 
'8. 25 oi the Contract Act when it is signed by the 
person to be charged, and refers to the debt in such a 
way as to identify it, and contains a promise to pay 
wholly or in part the debt refen'ed to'tlierein, or 
txpresses an intention to pay which can be construed 
to be a “ promise.” To create a “ promise ” within 
the meaning of the section, it is not necessary that 
there should be nn accepted proposal reduced to 
nwiting, a written pi'oposal, accepted before action, 
becoming by the definition danse a promise when 
accepted. The words of the section show that it is 
the debt and not a snm of money in consideration of 
the barred debt that the promisor should refer to. 
Aepa Kao v . Sebtapeakasa Rao 

[I. L. B., 23 Mad., 94 

88. — — Admission of debt being 

dne in writing itself.— To bring a case within s. 4, 
Act XIV of 1869, the writing must contain within 
itself an admission that a debt is due, and pral 
evidence is not admissible to add to its meaning. 
LETCHEMANAN ChETTV v . JIETTA iBtrEAKI Mabak- 
KAXP.B . . ■ • ■ ® Mad., 90 


< LIMITATION ACT, 1877-confinued. 

1. acknowledgment op DEBTS-eoac7«d«d 

required by s. 4, Act XIV of 1859, to qualify the 
limitation prescribed by cl. 9, s. 1 of that Act, can- 
not be supplied by oral evidence of the admission of 
the debt sued for, Gieee Dhabee Singh r. 
SooKEH. Doobga Dett Singh r. Kaeika Sookeb 

[7 W, E., 48 

WoOJtA SOONDEEY DOSSEE V. BiEESSEB RoX 

[8 W. B., 288 

' Contents of acTcnotcledg- 

ment of debt, Secondary evidence of— Evidence Act 
(I of 1872), s. 91.— Para. 2, s. 19 of the Limitation 
Act, 1877, belongs to that bmneh of the law of ovi- 
dence which is dealt with by s. 91 of Act I of 1872, 
and onghf not to be read- in derogation of the general 
rules of secondary evidence so as to c.\cludo oral 
evidence of the contents of an acknowledgment which 
has been lost or destroyed, Shajibhe Nath Nath ®. 
Baji Chendba Shaha . I, L. E., 12 Calc,, 267 


91. 


Acknowledgment in writ- 


ing — Evidence Act (I of 1872), ss. 65 and 91- 
Secondary evidence . — Limitation Act, s. 19, must bo 
read with Eiidenco Act, ss. 65 and 91, and does not 
exclude secondary evidence ia.cases where such would 
be admissible under s. G5. Shambhw Nath Xath v. 
Ram Chandra Shaha, I. L. ■ R., 12 Calc,, 267,' 
followed. Chathe r. Virabatan 

[I. L. E„ 15 Mad., 491 

92. ——Registration — Non-regis- 

tration of kobala. Effect of~Act VIII of 1871, 
s. 17— Act IX of 1871. s. 20, cl. (c), onds. 49.— 
Although, under s. 49 of Act VIII of 1871, bo 
instrument which is “required by s. 17 to be regis- 
tered shall, if unregistered, be received as cvielonco 
of any transaction affecting the property to which it 
relates,” this provision does not prevent such an 
instrument being used for the purpose of sliowiiig 
that a fresh period of limitation has been acquired 
under s. 20, cl, (c), of Act IX of 1871, by an acknow- 
ledgment of a debt in ivTiting signed by the party 
to be charged therewith before the expiration of the 
prescribed period of limitation. Neneo, Kishobe 
LaPH V. Eahsookhee ICooee 

[I. L. E., 6 Calc., 215 : 4 C. L. E., 361 


93. 


expln. 


1 — Acknowledg- 
ment in writing . — In a suit upon a bond brought 
against the defendant as, a principal debtor, an 
adcnowlcdgment of liability as a surety only is suffi- 
cient to save limitation, with rofcrcnco to s. 19, 
o.xpln. 1, of the Limitation Act (XV of 1877). 
TJncovenanted Service Bank r. Grant 

[L L. B., 10 All., 93 

2. ACKKOWLBDGiMRNT OP OTHER RIGHTS 


94. 


-Acknowledgment of title to 


89. 

of an 


~ Oral evidence . — The want 

admission or acknowlegmeiit in viriting, as 


immoveable property . — An acknowledgment of title 
to immoveable property gives a now starting point for 
limitation under s. 19 of the Limitation Act (XV of 
1877). JAGABANEHE BnATTAOHAB-TKE r. IlAni- 
stonoN Roy . . .1C, XV, N„ 569 ^ 
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ilMlTATION ACT, 1877— co»/in«frf. 

1 ACKNOWLEDGMENT OP PEBTS-eoa^iMei. 

" 77. JelnowleJ^nitni ly suaf 

■dian ofmtuor — Guardian$ and Wardi Aet (VIII 
of JS90J, *1 27 and 29— Aet 2.L of 1S5S— An 
adraowledgment of a debt by IL« gnardian of a 
minor appointed under tbo Guardians and Wards 
Act does not bind the minor and is not such an 


See alto AztTDDiv nossEiH 1 Lloid 

[13 C. I,. E , 112 
78. and art 69— Pi-e»m4«l 


the money was paid irraa CarHiLAC Icnnanau 
V LuTiR TmsQOBiK Lit Das 

CZ. L. E , 5 Bom . 666 
79 - "JeoMne *’—$««< anland 

txteuiedfor larreddtht—Cestraet Act, t 25, ef 5 
— Tho *' prom so” referred to in s ,0 of Act IX of 
1671 isa pro nite introduced by is ay if exception, in 
a suit founded on the originat eauee of action, and 


UMITATION ACT, 1877~co«fi»Be(f. 

L ACKNOWLEDGMENT OP DEBTS— co*<i«««d 
such achnowledgmcnt did not create a nevr period of 
limitation Sms DtT t>. Katsa FBAsan 

ItL n,2 Aa.443 

82. Achnoiihdymeai afte, 

ftrxod of hmilalioit ?tas expired — Promite to 
pay— Conditional promise to pay barred debt — 
Caatmet Act (IX of 1S72J, s 25 TFhera the 
defendant, after bu debt had become barred by 
limitatioo, wrote as follows to his creditor in rep]^ to 


faded to proic the difeudint’s ability to pay, the 
promise did n t operate, and the pUintiS could 
not recover. W’arso i \aTss 

[I. L E., 11 Bom , 680 
83 — — igent — S gnature pro 
eared after determination of agenet/ —NoUiihstand" 
log the general proviiious of i IP of the limitation 
Act of 1877, by which B new period of limititiou, 
according to the nature of the origiinl liability, is 
alloucd provided that the ackuowlcdgm nt of liability 
b made in wiitmg before tbo expiration of the period 
presenbod for the suit, a suit cannot be br u,,ht uprn 
an aeknowl^gment or account stated suned bv a 
person who has bceu an agent ti collect rents, if 


84 — Aeeonnt eiaied—Ad^vsted 

aeeomt— Adjustment faeeountt.Iffe tof-" Jiusu" 
^Confrait Aet (l \ of I672J t 25 e( 5 —The 
" ruin ” or adjustment of an acc unt can t perate 
eitbei as a revival of an original ]r iniseor as cvi 
dcDceof a new contract If it is to be used as an 


80 1 romissom note for bar, 

red debt — Contract Act, s 25, e( 3— Aet IX of 
1871, s 20, cl [a), does not prevent a plaintiff 
from maintaining a substantive action oira piomis 
Eor.y note passed to secure tho amount due oi an 
old" note which was larnd by limitation at the 
time of the making of the new, the plaintiff's 
right to bung such actio i being rccograied by the 
later enactment let IX of 387.’, s S5, d 3 
Chaiub Jaqsi I Tttlsi 

[I. li. E , 2 Bom , 230 

81 AcKnowledgrient of barred 

decree— \n the case of a decree for money pay. 
able by instalments with the proviso that in the 
event of default the decree should be executed for 
tho full amount, the decree holder did not apply 
for execution within three years after default was 


wnting duly signed as requiiid by the Contract Act 
(IX isl iSTd}, r 2’, cf d, d daro stiteuunf if an 
account not being such a pioinue Uauji r 
Dnasua X. L E., 6 Bom , 683 

85, Aceonnl eteted — Promise 

— Balance admitted due — BnKi de a — Act IX of 
1672,! 25 — The Oujlratiwords ‘balci deva,” which 


el's EiscnnoDDvs Nathubhvi r Jetchand 
KH vaaiOHA-so I I,, E , 8 Bom , 805 

See B&iui o Dharma . I 1,. E , 6 Pom , €83 

86. Agreement to pav at per 

aecond — Acknouledgmeni of debt — The plaintiff 
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LIMITATION ACT, IBn—contlnwd. 

2. a‘cki?o\vledg:\ient of other bights 

— continued, 

ftutliorilv ftccordittg to the law then in force (cl. 1, 
8. 21 of Regulation XXVII of 1814), and were to bo 
considered ns if his client were personally present and 
consenting, was n sufficient acknowledgment in writ- 
ing of the mortgagor’s right to redeem ns pronded 
by cl. 15, s. 1, Act XIV of 1859, and gave a fresh 
starting jicint to the mortgagor to sue for redemption 
within sixty years from the date of such acknowledg- 
ment. Such acknowledgment in unriting need not bo 
made directly to the party entitled, or, in other 
.words, to the mortgagor. Esuee Singh v. Biske- 
srasn SiNon . , . . 3 Agra, 255 

105. Acl'noicledjjment ht/ 

mooTcicar — Usitfructunri/ morhfnrjc . — Where sixty 
years liave elapsed from the date of a.usufructnary 
mortgage, a suit by the mortgagor to recover posses- 
sion of the mortgaged property is barred by cl. 1.5, 
s. 1, Act XIV of 1859. Where a mortgagee signed 
la mo ikteamama, in which he stated that ho would 
abide by any arguments which might bo urged, and 
any documents which might be filed, by the mooktear 
thereby appointed, and the mooktear subsequently 
filed a written statement signed by himself alone, in 
which he admitted the mortgagoi-’s title, — Held that 
the mojktearnama and written statement conld not 
bo read together as amounting to an acknowledgment 
sufficient to satisfy the requirements of cl. 15, s. 1, 
Act XIV of 1859. hvemixE TlVKsn Box c, 
Rhnjeet Raxc Pandat 

[IS H. L. B., P. C., 177 : 20 W. B., 858 

S. C. in louer Cmut: . . 12 W. E., 443 

See lUmiANi Bnii v, HuiiASA KwAit 

[L L. B., 1 AH., 642, 

106, — Acceptance of sale certi- 

ficate 'Ackiioicledgmenf of title . — The acceptance 
of a sale certificate granted by a Zillah Court in 1824 
to the purchaser of a mortgagee’s mtercst in land sold 
by auction in satisfaction of a decree is not an 
acknowledgment, by the purchaser, of the title of 
the mortgagor which will satisfy the conditions of 
s. 19 of the^Limitation Act and give a fresh starting 
point fi-om which limitation will run for redemption. 
AAEBAXA VATEBI llANAKEL RaitAN SOiTAXAirPAB V, 
XAUrTTAEAT KbISHNA PODBTAl, 

[I. L. B., 6 Mad,, 325 


107. 


Suit for redemption 


of mortgage — Limitation Act (XIV oflS59), s. 1, 
cl. (13) — Acknowledgment — Secondarg evidence 

Leng. Leg. IV of 1793 . — In a suit instituted 

on the 20th of February 1893 to redeem a mort- 
gage exficuted on the I7th October I7SS, it must 
be'^first seen whetber the suit iras barred under Act 
XrV of 1859, iuasmnch as, if it was so barred, nothing 
in the subsequent Acts could revive it. Where sixty 
years have elapsed from the date of an nsufmetnary 
mortgage, a suit by the mortgagor to recover posses- 
sion of the mortgaged property is ban-ed unless it can 
be shown that there is an aclmouledgmcnt signed by 
the hand of the mortgagee himself to take the case 
out of the operation of the Act. Luchmee Luksh 
Log V. Lvnjeet Lam Pandag, 13 L, L. L., 177, 


LIMITATION ACT, mi-continiied. 

2. ACKXOWLEDGMEXT OF OTHER EIGHTS 
— continued. 

followed. A mere statement in a plaint or written 
statement, which is not proved to have been siimed 
by the mortgagees, and wWch, under Bengal Refla- 
tion rV of 1793, was not required to be so signed, 
does not amount to an acknowledgment within the 
meaning of the above rule. Sendee Das v. Fati- 
5I0DENISSA .... IC.VSr.N.jSlS 

Upheld on appeal to Privy Council in Fati- 
3IATD1NISSA BeGEII r. SENDAB Das 

e [I. L. B., 27 Cale., 1004 

L, B., 27 1. A, 103 
4 C. W. N., 585 

108. — — Hew period — Levical 

of barred suit — Plaint — Leceipt— Decree — Agent 
I — Vakil — Mortgage — Ledemption. — The plaintifPs 
ancestor mortgaged a piece of land to the defendants’ 

1 ancestor in 1797, and placed him in possession as 
agreed upon. Three years afterwards both the mort- 
gagor and the mortgagee went bnt of the country. 
The mortgagor returning first resumed possession of 
the land ; the mortgagee returning afterwards filed a 
suit in 182G to recover possession under the terms of 
the mortgage, and obtaining a decree in his favour, 
possession was restored to him by the Cirtl Court in 
1827. When taking delivery of the possession from 
the Court, the mortgagee passed to the officers of the 
Court a receipt in which the mortgagee acknowledged 
having received possession of the mortgaged land 
as directed by the decree. The plaintiff, the repre- 
sentative of the original mortgagor, on the 4th of 
December 1880, sued the defendant, the representa- 
tive qf the original mortgagee, to redeem the Land. 
Held that the suit was barred j the receipt incor- 
porating the decree by reference did not operate as an 
acknowledgment of a mortgage subsisting in 1827, 
so as to give to the mortgagor a new period of limita- 
tion under s. 19 of Act XV of 1877. This section 
intends a distinct acknowledgment of an existing 
liability or Jural relation, not an acknowledgment 
without knowledge that the party is admitting any- 
thing. Dhabha Vithad V. Gotind Sadtadkab 

[I, L. B., 8 Bom., 89 


109. 


-and art. 148 — Ledemp- 


tion of mortgage — Acknowledgment of the mort- 
gagor’s title signed, hg mortgagee’s agent.— 
Held, folloiving the decision of the Privy Council in 
Luchmee Luksh Log v. Lunjeet Lam Pandag, 
13 L. L. L., 177, under Act XIV of 1859, that an 
acknowledgment of the title of the mortgagor or of 
his right of redemption signed by the mortgagee’s 
agent is not sufficient under art. 148, soh. II 
of Act IX of 1871, to create a new period of limita- 
tion. Eahjiani Bibi r. Hedasa Keab 

’ p. L. B, 1 AH., 642 

110. — ' Acknowledgment of 

title prior to Act XIV of 1S59 . — In a suit for 
redemption of landed property the plaintiffs, repre- 
sentatives of the mortgagors, relied on an acknowledg- 
ment of the mortgagors’ title contained in an entry 
in the settlement records of the year 1841, which was 
attested by the representatives of the mortgagees. 
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LIMITATION ACT, 1S77 c »t nued 
i ACKNOWLEDGMENT OF OTIIFl riOHTS 
— conNnuerf 

05 • Landlord and tenant— 

Aekno ledgment oj d fferent ft a»e/ — T^hcre a 
landlord sued to recover arrears of rent due fr m a 


Isndssniul c or-persa (] t ten* o 


00 — . — - --Zlorfga^t — Rtgittore Item 

mortgage —Where a wort^a e has not legally been 


07 ' --- ■■ Sn < for redempt on of 

nortgago—Aeknovledgment —A mortg^e dera 
haring been executed n 1701 tad a acloovlcdg 
meet of the mort^aeor's r bt to redee hav ng been 
made in nrtng m 18^8 that a tut to 
redeen n 18 8 sras barred The nords n the 
meant me n el 15 of s I of tl e L o tat <ia Aet 
(XIV of 1659) mean v th n i it) years from the 
date oi the mortBage I«reiudaran Nemtud*- t 
Hutm Kntt & Zfad 13S follotved. Da aehaad 
T Sarfrat Al I X R IJII 42o d stented from 
MPsKovirt r MxsBi’t I L It 5 Mad. 182 

KimtABA SixuensRi Iztlrit Vis$7i>arAV 
NauDTTDsio CnruBBAsaNht Mrssx Ktrrxx 

[6 Mad 138 

MxaouED Addool Tc^zaa As r Au Sdxit 

[3 If W 119 

KXBAIK LllI, C LllXi NUBD ] ISHOKS Lill 

[lew E. 78 

eS X mitatton Act 

t 21 and sch II art 148— L fat on Aet (AlV 
oflSoSJ s I ct 15 II ght of reJempt on of mart 
gage — AcXno oledgment of tile of mortgagor — 


BaLMiKUHi) I L H m Ail 4t>B 

00 — — Ach 0 lodgments 


LIMITATION ACT 1877-co t nued 
ACAKOWLfiDfilENT OF OTIIEP BIGHTS 
—coni ued 

llTB^BOBE IZlBA VMY 1 YAPOOEY MOODUAE C 

Yeo Kat L L B 14 Calc 80J 

[L B 14 I A 108 

100 AcXno ledgment made 

iat\rd party — A s?i tt«n ackuowledoUicuthy the 
mortgagee of the t tie of the mortga or or of his 
r ght of redeo pt on v.as suthc ent w this the m a 
mg rrf cl 15 g 1 Act IIV of 18o9 tlough 
rn^e to a tl ltd party a d not the pers n ent tied to 
the land. Dob fioPAi biuou t Kasubeeam Pakeay 
[3W E 3 


acknowleJ n ent a wnt g » i>y ue luo ),a 
pee e euific cot AaixoJi taeae Kbaudoji p 
DoNaAA Uaeicqabs Oujar 6 Bom A C 170 
Unicba Khandtib Kusai KriTi Naie c Vaeia 
PiptauL I P/rHAJXBE Ktrrrr JUbacoab 

[4 Mad 369 

Att H093E1X r Ra TOTAL 3 N W , 78 


answer n or g lu su o a-a w u 

the judgment n that su t although the r eht to 


pirt cnlar per ou or at auy part cular t cao before the 
nat tntioo of the sn t n wh ch the bar s plead d 
KABBAirrATANYBi r Uasooia 6 Mad 207 
103 - - lEntrg n toty i ul urx — 

Ajclaa oUdgmenl Au entry n a waj b ul rz s 


104 - Acknowledgment hg 

tat I — A solemn and Jonrf fide acknowledgment n 
wnt ug of the mortgage and r ght of the mortgagor 
made hy the mortgagee for the purp le of a su t 
through h s akd vhose act and sta ement for the 
purpose of the lu t were w thin the scope of h s 
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DIQXSC QV CASES. 


( 48S2 ) 


XIMITATION ACT, 1877— co;»<>n«ei. 

2 ACK^O^\^iEDGMENT OF OTHER BIOITFS 

—contitHied 

defendants in the suit and the lower Courts haTing 


111 Suit J or rtdemp^ 

Uon of mortgage— del nowUdgmi'ot of t%tte of 
mortoagor or of Ait ryAt to redeem — tVhere the 
defendant^ attested as correct the record.of rights 
prepared at a settlement with them of an estate m 
which they were described as mortgagcea of the 
estate, hut wh ch did not mention the name of the 
morttragor —Held (Spuixib J dissenting) that 
there was an acknowledgment of the inortgagor’a 
right to redeem within the aeanmK of art 143. 
leh II, Act IX of 18 1 Per Pbiosok,/ — 
That there was also anacknovledgment of thoTnort 
pagor’e title Per SsiysiE J toafro Dili 
CHAim t Sabtb&s Au I. i< B , 1 AU , 117 

But <e« SICECii'iiT e UiKiK BEmi 

[I, L B 1 6 BC&d . 182 

112 ■ - Suit for redemf 

fiofi of rooTlgag»—A.elcnoieledgme*t of title of 
mortgagor or of hie right to redeem —An ac* 
ksowiedgment to be within the meaniog of art 148, 
ech. II, Act IK of 1871, must bo an acVnowledg 
aent of a present existing title m the mort 
ga^nr An acbnovrledgmeut of the ongmal tnaling 


IS not a sufficient acknowledgment within the 
meaning of that article so as to prevent lunitation 
Irom operating "Kiu Has i ‘BiBiiroioiiiH Tjab 
Lacoo Baboo 

[LL E.ecalc.eia 12CIjB.,a84 
113 Ack noioledgmeni of 


IiIMITATION ACT, 1877— coittinned 
2 ACKNOWLIDGMENT OP OTHER RIGHTS 
—conUnited 

U4 ' ' — Execution of deereea— 

Petitwn— S 4> Act XlV of 1859 is not appli- 
cable to the eseentibn of decrees Thus an inci- 
dental Bent on by a judgment-debtor m a petition 
filed by him in another ease in which another 
decree holder had taken out execution that he owed 
money to the decree holder m the present ease, Was 
held not to bo an admission within the meaning 
of that section to keep the decree alive LtrCHMfK 
RooxwAS c Lrcntinj? Bhosut 7 ‘Vf. IL, 79 

115 • Execution of decree— 

Petition —The word "debt” in s 20 of Act IK of 
1871 applies only to a liability for which a sait 
may be brought and does not include a liability 
for which judgment has been obtained therefore, 
where the last application for execution of a decree 


maue on tno oiiu oi April ib/n, tuat iunber exe- 
cution was barred by limitation Eaiit Fsosotmo 
Hazra r HsBBA Lai. UnepiB 

[I. L B , 2 Calo , 488 

118 — — " ■ ■ ExeeuCion tf deoree — 

Petition —An application was made for execution 
of a decree aeaicBt the heir of the ludgmcut-debtor 
on the 26ih July 1871 On the SOtb hovemherof 
the same year the debtor applied by petit on fdr 
two mootba' time Eeld that the petition was not 
an acbnowIei^Taeut within the meaning of s 20 
of Act IX of 1811 so as to save limitAtiOQ Eally 
Protonno Eatrn. v Stern Lat bundle, I X, Ti., 
2 Calc, 46$, followed laBAMA Dauia i Gbiia 
Kant Laoist Chowuhst 8 C L. B , 672 

117 — — Aokuotoledgment in Mint- 

tng of deli ig gudgmenf debtor— ‘^n acknowledg- 
ment in writing of a deot by a judgment-debtor is 
not such an acknowledgment as is contemplated by 
Act IX of 1871, B 20 and will not therefore 


DHBT . I L Er4Cala, 708 

118. - ■ Execution of decree— 

Afiknondedgment i» wrifiny — An application for the 


acknowledgment nnJer i 19 Uppi Haji i hLtU- 
AiATAV . I I, B ,16 Mad., 360 


TOl ni 
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DIGEST OP CASES. 
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limitation act, ISn— continued. 

expiration of the period prescribed for the repayment 
of the Joan, TAEEfEr Chtjen Ntodt «. Abdue 
Eohostan . . . 2C.L.il,,346 

Payment of interest — Pay- 
ment made before Act came into operation . — ^The 
exception of payment of interest contained in s. 21, 
Aet IX of 1871, is not confined to payments made 
after that Act came into force, but applies also to 
payments made before that date. Teagaeata 
Mtoali r. Maeiyappa PniiAi 

[I. L. K., 1 Mad., 264 

Pond — Payment of interest 

— Adjustment of accounts. — Suit to recover the 
principal sum and one year’s interest due on a bond, 
dated the 11th March 1866. By the terms of the 
bond the rent of certain land was assigned to the 
lender as security for interest. No date was specified 
in the bond for the p.ayment of the principal 
sum. The interest was regularly paid up to October 
1871, and the present suit was brought in June 1874. 
Sold, on special appeal, by Homowat, J., that 
assuming that the period of limitation was three 
years, and that it had run out both before action 
brought and before Act IX of 1871 came into oper- 
ation, s. 21 of that Act operated'to save the action ; 
that at the period of that law coming info force 
there was still a contractual right existing, and 
that the right of action was restored by the payment 
of interest. Pencatachella Mudali v. Sheshagherri 
Pail) 7 Mad.) 283 ) e.n<\.Mohatalla Naganna v. Pedda 
T^arappU) 7 Mad.) 2S8) distinguished. ZTehl by 
MOEGAif, C.J., th.at no question of limitation arose. 
That the lender having been constituted by the bond a 
trustee and receiver of the rents and profits of land, 
it waEonly on au adjustment of his accounts that the 
principal became payable. Vama Tamdubatii v. 
ViEA BAXAif . . I. L. R., 1 Mad., 228 

7, Payment of interest — Con- 

tract in writing . — The defendant at different times 
made payments to the plaintiff, who was his creditor, 
in reduction of the general balance of account against 
him, but without intimating that any of such pay- 
ments was to be appiopriatcd in satisfaction of the 
interest duo on his debt. Meld that there had been 
no payment of interest, “as such,” by the defendant 
BO as to bring the case within el. 1 of s. 21 of 
the Limitation Act (IX of 1871), and that the 
plaintiff’s claim was barred. IlAKJrAHTLAn Moti- 
cnAKD r. Eambabai . L L. K., 3 Bom., 198 

S. — Peceipf of rent — Payment 

of interest — Mortgage. — In 1858 laud was mort- 
gaged to the plaintiff with possession for a term 
of five years, and in 1861 the defendant, the mort- 
gagor. took a lease of the land from the plaintiff 
under which be paid rent until I870-71, The mort- 
gage-debt was repayable on tbo cxjiiry of the term. 
Plaintiff brongbt the suit out of which this appeal 
arose to reeoicr the debt fiom Die mortgagor. It 
was pleaded that the suit was baiTcd by limitation, to 
which plaintiff replied that the receipt of rent was in 
fact a paynnent of interest, and that frrm_ the last 
payment of interest a new period of limitation arose. 
Meld that the ease bchig governed by the pro\ isions 


LIMITATION ACT, 1877-co„fwued. 

of Act IX of 1871, the payment of rent under an 
agreement entirely independent of the original mort- 
gage could not be regarded as a payment of interest. 
UMMEE KtriTi V. Abdpi, Kadar 

[I, L. R., 2 Mad., 186 

Payment of interest— 

Prescribed period— Pxtension of period The 

words "preseribed period,” used in s. 20 of tbo- 
Limitation Act, 1877, mean tbo period prescribed’, 
by the Act, The couteutioii that only one extension 
of the period of limitjition is given by payment of 
interest is unfounded. Venkataeatnah r. KAsrATVA 
P. L. R, 11 Mad., 218 

^0- — Payment of interest — 

Pntry on account of interest in debtors’ books in 
presence of plaintiff. — The plaintiffs, who wore 
members of the Dalvadi community, sued in 1883 
to recover from the defendant the sum of E2.611-3-G 
as found credited to their account in 1880 by the 
defendants’ father, with whom the community had 
lodged a sum of E2,320 in 1874. They^ alleged that 
the sum was lodged on the condition that it was 
to be returned with interest on demand. It appeared 
that small sums were paid by K to tlic plaintiffs 
from time to time, and entries of inteicst were 
made in the defendants’ books ns being credited to the 
plaintiffs. The defendants contended that the suit 
I was b.aiTcd. For the- plaintiffs it was contended 
that the entry of interest in the dcfcmlants’ book 
was made in the plaintiffs’ presence and amounted to 
» payment of interest within the meaning of s. 20 of 
the Limitation Act (XV of 1877). Meld that such 
an entry did not amount to payment of interest 
avithin the meaning of Clio section so ns to save 
■limitation. Nothing took place whicli conlil be 
regarded ns eqnivalont to payment of interest. IciniA 
DnAEji V. Natha . I. L. R, 13 Bom., 338 

11. Payment of interest as 

such — Mortgage — Payment of rents to mortgagee- 
in lien of interest on debt — Peed of assignment 
showing payment of rent in lieu of interest — 
Admissibility of deed in eridenec — llegiilralitm Act 
(111 of 1877J) ss. 3 and 17.— By a bond, dated 
the 15th .Inly 1872, A nssigued to 71 the “\ahi\nt 
of assessment” of coitain lands belonging to him 
iiB security for a loanofElO.OOO. Tlio liomi provided 
that P should receive tiio assessment, and, after 
making ccriain payments, should ritain the balance in 
lieu of interest until the priiici]ml debt .‘.bould be 
repaid. 'Mm bond was not registered. The assess- 
ment was duly received liy Ji until April 1887. 

In February 1890, 7? filed this suit to recover the 
principal sum from A poi-soimlly, reliaqnisbing 
ins claim ngninst tlie land, ns the band was mil 
registered. A pleaded limitation. 71 ronlc tided 
that the receipt of the nssessinent in lini of interest 
was a payment of "interest ns sneii” williin the 
ilicnning of s. 20 of the Limitation Act (XV of 1877), 
and that the Inst of .sneli payments _lmi ing been innde 
within three years before suit, bis clniui urns not barred. 
Meld that tlic suit was barred by liniitalio'i. Tlie 
nssignmeiit of tbo “ vnbiint of nsscssniriit " coafniaed 
in tbo bond was an nssiunment of a lieiietU arising oat 
of immoveable property witliiu the nnaaniiig of n. 17 
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ilMlTATIOlT ACT, le^^—eonllnufd 

2 ACKNOWLEDGMENT 01 OTHER RIGHTS 

—canclttJtd 

*' Ilf 

I ■ >011 

I i » ^ i the 

54th December 1883 the decree holder appl ed for 
execut on of the decree alleging that the jadgmeut 
debtor had failed iomahe over the bond to hi d accord 


term? of s 19 of tl e Lim tat on A^t lo as tooriQioato 
a fresh penol of Imi tat oi 1 1 respeetoftheeaccuti n 
of the decree GAantAata v Aluhl a I L JR S 
Jill 320 Janhi Fratad v OhulanMt I L JR 
5 Ml 201 and Rami t v Sai^ttr Rat I L 
R 3 Ml 2J7 folloired rATsn MoirAUtUD « 
■GOPAI, Dab I L R . 7 AIL, 424 

124 Dterte partly t/t/aiovr 

plaintiff and parity tn/ovour dtjtndaal — 


LIMITATION ACT, 1877-eoni!.nB#<f 

waa reaewod MuKKtrjr Lail i Imiiaz ood 

Dovlab 

(5 W. R., P C , 18 1 Ind Jur NS, 142 
10 Moore's I A , 362 
Set OOTTBA Bibze t Kibsev Misssb 

[1 Ind Jur , N B , 224 
and PoTiTPADPir Sin t CnnsnEE CATrwr Moo 
Eiam lind Jur,N S, 329 

Hadcr the Act of 18o9 part payment was not an 
admus on of a debt though evidenced by writing 
MtrnAifAs Janitla v ^ sneatanatar 2 Mad , 79 
IcTABA Das t rtcuAitDsOir 2 Mad , 84 

kBISTITA Row v Hacsafa SuoaPA 

[2 Mad , 807 

llADno SiNon ( TnAEOOR FissnAU 

[6 N W , 35 

2 FreseribeJ pertud — Two of 

the sons out of a joint M takshara family consisting 
of a father and three sons a id the wido v and sons of 
a dcccaecd son and carrying on bus ness lu partner* 
ah p anedto recover money ducoualntli ch tta dated 
lltb December IS'D the last payment made and 
„n I V, H « A.# a -* I, - *1 go >• T } 


to fil3 8*G The appilliie decree was passed on 
the Cth Jane 1889 On the ISlh December »89t 


him The lower Courts wire of opini n that the 
application in 1895 by the defendant wsa not barred 
by hmitatiou by reason of the pUintiS ■ applications 
m 1892 and 3 894 wh ch they held to be nn acknow 


described as surviving partners of tl e deceased s n 
At the time the additional plaint ifs were made 
port es the suit was as regards them barred "dj 
fimitat on lltld that the su t if all the plaintiffs 
had ongioally jumed in suiu" would not have been 
barred by s 20 of Act KV of 1877 The words 
prescribed peiiod in that section mean not the 
period prescribed for the payment of the debt but the 
prescribed period of hmitatioa RausiiCZ i Fau 
UL EooBDOO I L R , 6 Calc , 815 

[8 C L B., 467 
In tde uaiieb op Mokoola Koiborto v 
AknodaRasi 12CI».Jl^277 

Set LCTAE CHUNILAi ICHBABAOI u LcTAB TBI 
BirOTAir Laisas L L B , 5 Bom , €88 

3 Farf payment of pr nctpal 


- B 20 (1871, 8 21) 


1 Caft und'r Fttnyab Code 

hefore him lation Act i853 — la a case under the 


described as a running account and were therefore 
part payments wh ch amounted to a part al sat s 
'faction of demand whereby the period of } nutat on 


of principal or interest as the case may be so at to 
extend the period of 1 mitat on under i 20 of the 
Lunitaion Act (XV of 1877) Baoiio ShiiaBAu n 
Habi I. L B , 24 Bom , 619 

4 Fayment of tnleresl — S 21 

of Act IX of 1871 has no application where the pay 
monta of interest adm tied were made after the 
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lilMITATIOIT ACT, 1877— conitniiet?. 

17. Morfffaffe—^Stiii for ar- 

rears of renl.-— Where a kaiiom was granted in 1858 
for five years to secure repayment of a loan, and 
a lease made in 1861 to tlie grantor of the kanom by 
tbe^ kauom-holder and rent paid under the lease 
until 1871 , — ‘ITeM that a suit brought in 1877 to 
recover the kanom amount and arrears' of rent for 
seven years was barred by limitation except as to 
three years’ arrears of rent. Pailiaoatha UaiMER 
Krair V. Abdul Kadae L L. E., 3 Mad., 57 

18< ; Unirt) of acconni stated 

iy debtor in creditor’s bool's— Implied contract . — 
An entry of an account stated, made by a debtor in 
his creditor’s books, is not a contract in writing 
■erithiu the meaning of Act IX of 1871, s. 21. 
AMEITLAL ilAUSTJK r. MAKIKLAL JeTHA 

[10 Bom., 375 

This case was followed in HANirAETiiAL Moxi- 
CHAivD V. Eambabai . L Ii. E,, 3 -Bom., 198 

where it was held that, consequently, the payments 
made by the defendant on account were not sncTi 
jiayments of the principal of the debt due by him as 
would bar the operation of the Act. 

See Bajichoddas Kathubhai r. .iBrOHAND 
Khcbal Chaitd . I. L. E., 8 Bom., 405 

10. — Payments towards adjusted 

account. — ^l^Tiere, subsequently to the adjustment 
of his account with the plaintiffs, the defendant had 
been credited with amounts of surplus proceeds of 
goods and of a hnndi, held that such amounts were 
not payments within the meaning of S. 20 of the 
Limitation Act. Karbokji llnniJi c. MuGMEtrar 
Chaotaw . . .1. L. E., 6 Bom.-, 103 

20. : Sunt realised by exeeufioft 

sale — Part-payment. — A sum re.alized by an execu- 
tion-sale cannot be considei-ed a part-payment under 
s. 21, Act IX of 1871, so as to give a new period of 
limitation. EuGnooKATH Doss v. Shibomoneh 
Pat AIohadeeee . ... 24 W. E, 20 

Besittl Doss r. Ikbal Xabaix . 25 W, B., 249 

Eaitchakdha Gakesh t-. Devba 

[L L. E., 6 Bom., 620 

2L — Part-payment of princi- 

pal of bond — Endorsement, Facts which must 
appear in. — To satisfj- the conditions of s. 20 of the 
Limitation Act, the endorsement in the handwriting I 
of the person making a part-pajuneut of the prin- 
cipal of a bond need not show the appropriation of 
the payment to principal, but only the fact of the 
payment. JADA Akkaaoia r. Eadimpalee Eawa 
[I. L. E., 6 Mad., 281 

22. Part-payment of princi- 

pal — Endorsement— Handwriting of payer — 
Marh'sman. — In s. 20 of the Limitation Act, 1877, 
the condition that the fact of payment in the case 
of part-payment of the principal of a debt must . 
appear in the banduxiting of the person making the 
same, is satisfied if the payer signs or affixes bis 
mark beneath an endorsement irot written by liiin. 
Madabheshi Sebhachaeltt r. Siegaka Sesdata 

[L L. Bl, 7 Mad., 66 I 


LIMITATIOE- ACT, -continued. 

23. Part-payment of prin- 

cipal— indorsement— Handwriting of paver— 
ITarl-sman . — The mark of the payer subscribed tn 
an endorsement not in the handwriting of the payer 
will satisfy the 'proviso to s. 20 of the Limitation 
Act, 1877, which requu-es that the fact of the pay- 
ment of p.art of the principal of a debt made by the 
debtor or his .agent duly authorized in that behalf 
shall appear in the handwriting of the person 
making the paj-mont, in order' that a new period of 
limit.atiou may run from the date of such payment. 
Ellapa' Xatak r. AKUAtATi Gouotae 

[LL. E., 7Mad., 76 

24. — Part-payment of principal ' 

of debt — Endorsement of cheque by debtor . — Wlicre 
the only evidence in the handwriting of the debtor of 
the part-payment of the principal of a debt was the 
endorsement of a cheque to-the creditor , — Held that 
such endorsement did not satisfy the conditions of 
s. 20 of the Limitation Act so as to give rise to a new 
period of limitation from the date of such endorsement. 
Mackenzie v. THiEtrvEBQADATHAK 

p. L. E., 9 Mad., 271 


25. Part-payment oj principal 

of debt — “Person mahiny the same” — Mode of 
creating new period of limitation by part-payment, 
— In order to create a new period of limitation under 
the proviso to s. 20 of the Limitation Act (XV of 
1877), the fact of part-payment of the principal of a 
debt must appear in the handwriting of the person 
making the part-p.ryment, and not in that of any 
other person, however authorized. Bhugaluth 
Thahur v. Xtadhub Kristo Sett, I. L, JJ., 23 Calc., 
653 note, overniled. JIuKin Haji EAHituTUiLA n 
CoTEEJi Bhuja . . L L. E, 23 Calc., 546 

Contra, Bhugabuxh ThAettk r. Madhtb KristO 
Sett . . . L L. E, 23 Calc., 553 note 


26. Part-payment of principal 

of debt, — An insolvent in debt to a Bank had given a 
promissory note for the full amount of the debt due. 
He also gave, by way of collateral security for the 
promissory note and for any future advances, a letter 
of lien over his stock-in-trade, etc., and \uidertook at 
the time to execute, whenever called upon to do so, 
an assignment of his business. This midertaking was 
never carried out. Two years and three mouths from 
the date of the loan, the insolvent had addressed a 


letter to the Bank enclosing a cheque for HGOO, and 
requesting tliat it should be placed to tlic credit of 
the loan account. Held that the payment of ItGOO 
was a part-payment, and that tlie fact of sneh part- 
payment appeared inthehand\vriting of the insolvent 
within the meaning of s. 20 of the Limitation Act. 
In the atatiee oe SuiniEEs 

(X E E., 23 Cfllc., 692 


27. . Part-payment of debt — 

Endorsement of hundi’by debtor. — iVhero the only 
evidence in the handwriting of the debtor of the 
part-payment of the principal of a debt was the 
endorsement of a hnndi to the creditor,— EeW that 
such endorsement was not sufficient within the mean- 
ing of s, 20 of Act XV of 1S7:; to give a new starting 
point for limitation. Mackenzie v. Tirurenyadathan, 
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lilMITATION ACT, l&ll—coniinvtd 

and 3 o' ” ‘ t-tt • 

mortgng 

be adm 

But it 

that tb 

naa to 

be to admit in lirectly tbe provuioog of the bond 
in cTidence Apart from the bond there waa no 


[I li. B . 10 Bom , 663 

12 Payment af tnitrttl on <t 

dthi— Authority of ajtrtiioui guardian of a deitor 


iLua rk ai a luu pn u m vietii. on me u iii> auir tie i ju 
attained major ty and leu than three yeara before tho 
icititut on of the «u t Held that (he mot) er and 


FillAOQl l PO’eSUKAK^P ACHI 

[I I. B., 18 MaA. 456 
18 '■ Payment of xnlertet at 

tvej— Credit of tnterett made t» accountt of 
d^endanta — In a euit bionght by & cred tor against 
certain rersons to whom the tied lent money on 
inteiegt — that in order to eaie the bar of 
lumtat on a mere credit of latereat entered m the 
accounts of the defendants was not a t ifhcient pay 
ment of interest as luch under s 2D Lmtiton 
Act to save the bar Kollifabs Pcixaiiua « 
MAKnruA Tatatta I C B,, 19 Mad 340 

14 Aohnoaledgment of 

Ztai l\ly — Interiel ^asd on debt — Contniutio*— 
Joint debtors — By a payment into Court under an 
<?ndA'j 'in. ’uwi) jiA of. f(v ueuA wwl wtenjut m. 

arrear due the landlord zam ndar from tbe jont 
owners of an under tenure theu estate was saved 


interest to cred tors from whem bad been borrowed 
the money for the payment into Court \Vhilgt the 
three years from the date of that acknowledgment 
were running and at a date less than three years 
before this su t intpicst on part of the mon^ hor 
Towedhadheen paid by the manager whom the appd 
lant jointly with the other coniwuers of the estate 


1.IMITATI0N ACT, 1B77— continued 
had authorized as her agent to pay it P'eld 


UOft CHOWDnBAKI t ISHAN CnTOhEE EOT 

£I Ii R 25 Calc, 844 
Ii E,, 251 A,95 
2 O "W DT , 402 

15 ■ — - Payment of interest nt 

titch — Settlement of accountt — To satisfy the re 
quimnents of a 20 of the Lim tat on Act (XV of 
1877) the payment of principal or interest as inch 
need not be in money It may be in goods or by a 
settlement of accounts between the parties but the 
payment must be of such a nature that it woild be 
a complete answer to a suit brought by tbe ere) tor 
(o rcforer tbe amount U here a debtor coneents 
that money due by him for interest should be ere 
d ted to the ac count of the principal and tbe interest 
balance reduced by that amount such a consent is 
really tantau-onnt to a payment of interest it is as 
if the debtor makes tho payment and the cred tor 
adraucet it again IMien both parties agree to such 
a settlemeut and the accounts are so adjusted the 
adjustment operates ag a payment of mtereit under 
a 20 of tbe Limitation Act iXV of 1877} FlaintifTs 
need to lend moneyi to the defendantg firm Ihe 
accounts of the dcalmge bitween the parties were 
settled fiom time to time Ou the oecaiion of each 
settlement the interest was calculated up to the date 
of the settlement and tho amount found dno was 
cred ted to tho interest aceount and debited to the 
account of the principal in the creditors’ books,- 


16 Suit for money — Fay 

snent o» aecoaaf of principal vtAin tfte period of 
fimitatioM — Z'oirfeaee of suok payment bq uriting 
mttdjt. afire yrr nd anfixei — The oWj-'jpj' nf. 
tered nuatgage bond dated the 30th January \875 
sued lU February 1891 to recover from the obligor 
tho principal and interest remaining due thereunder 
In bar of Imtation the plaintiff reled on entries 
of park payments from t me to time m aq account 
written by the defendant These part payments 


at ou for the su t) before the date of institution of 
tho su t but it was not entered in the defendant s 
accounts unt 1 after the date when the claim would 
otherwise have becu barred by limltat on 3e1i 
that the provia ons of the Lim tat on Act s 20 
were sat sfied and that the suit was not barred by 
limitatbm Vbksatasbbbb e ApBTrsrrimEAM 

[I Is R., 17 Mad , 82 
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IimiTATIOlsr ACT, ISn—iontimed. 

Kaiee Kishoee Chatxeejee V . Leckhee 
Debia CHOWDnEAKi . . .6 W. E., 172 

3 , Act Xir of 1859— Suit 

hy widoio onhelialf of minor son — Son afterwards 
joined as plaintiff, — In 1864, a Hindu widow 
having a minor son sued, in her own name and on 
her own behalf, to recover certain immoveable pro- 
perty. The action was brought on a lease which 
exphed in 1854. The defendant denied the lease, 
and contended that the suit should be dismissed, as* 
it could not be maintained by the widow in her own 
jiame. In 1871, the son, who had in the meantime 
attained his majority in 1865, was made a co-plain- 
tiff on his own application. Meld that the suit was 
barred, inasmuch as it must, if maintainable, he 
deemed to have been instituted in 1871, «'hen the 
son was made a co-plaintiff, the plaint previously to 
that time having been in the widow^s own name 
and expressly on her own behalf. Held also that 
mailing the son a co-plaintiff _ in 1871 
change the character of the suit “s i^Jiad existed 
previous to ’that date, so as to defeat the law of 
limitation. JeZd (by Pi™. that the minor 
was wrongly made a plamtiff m 1S71 ^lurm^ass 
Mandey v. Sham Soondri Maliah, 6 
44, diftinguished. Gobab Kashi Rama Bai 

Saheb Patvae . . • • 

^ Act IX of 1S71, s. 1 and 

. %2-“ Commenced;’ df- 

22 Slot IX .2 1871 
S, tatfSvS 1.1 April 1878. 

posing the provwons of ^ 22 mendment subse- 

apply to tiefendants added ny a 
quently to 1 st Apiil 8 / 3 , in a mm ^ 

that date, such a section does not 

terms of that section, and it tbat s c 

- ”k°Xb. 

J871 of Se defendants, being four 

„a si«t f“ ‘So 

Bi,21,6l4andfil,0S.0CO. w 

joint and several P;“j 3 retired, leaving the 

Afterwards two of the P^^n constitiituig 

■ -plaintiff and the four del® ^ plamtiff 

the firm. On 2 /th 8 ®P a to transportation 

tai-U first defendant mere ntencc_ ^ 

ft for life, and on 1-th AP ^pni 186 /, 

' defendants became rcial, Pinance, and 

“•‘n 2gir1.'.rs‘ »»” 

jimonnt due on tbeir j 


LIMITATIOlir^ACT, IQ’ll-conlineei. 

notes and costs. In March 1868, the inunorcable and 
moveable property of the plaintiff and the moveable 
property of the first defendant were sold in cxccn- 
tion, and the whole of the proceeds of the plaintiff’s 
immoveable property, together with the balance of 
the proceeds of the moveable properties of the jdaiu- 
tiff and first defendant, after satisfying thereout 
two prior decrees against them, were applied in part 
satisfaction of the decree of 25th April 1867, and 
the moneys so recovered were distrilmted to the 
shareholders by. the liquidators, who, however, re- 
tained in their hands such portion" as uonld'have 
been payable in respect of the shares held by the 
judgment-debtors, and thus the whole decree ^ was 
satisfied, leaving a balance of B25, 21 2. The distri- 
bution of assets was made on Srd April 1869, and the ^ 
final dividend to shareholders other than the judg- 
ment-debtors paid on 3rd August 1869. Tlic tun- 
defendants other than the first and the insolvent toot 
the benefit of Act XXVIII of 1S65, and obtained 
their discharge in April and December 1869. Hie 
plaintiff therefore sued the first defendant alone on 
18th March 1873 as contributory for the satisfactioa 
of the joint decree, but Biibscqnently, 'jy f 
made on the 6th Fcbi-nary 1 874, added the other de- 
fondants, and prayed for a decree that bo 
entitled to receive and appropriate the balance oE 
fi25,212, and that the first defendant should pay 
the plaintiff the balance of the moneys paid by him 
in excess of bis share in satisfying the decree of -oth 
April 1867, with interest, after deducting three- 
fourths of the sum of « 25 , 212 . on that if ncccsnr^ 

the p.artnership accounts 1 be 

plaintiff be paid such sums as might be 

due to bimr^ Xeld, first, that ^bo period of nm a- 

tion of an ascertained sum. reckoned 

defendant, the period of limitation J 

back from )8th March 18/ 3. / “U ^ to be 
added defendants, the period that 

reckoned back f.om /^“wse hi 5^.1 ISCS, 
the plaintiff’s cause in s-itisfaetion 

swhonhisproperty was sold and^n' t on 

of the joint decree of 2oth Apn‘ ^ tAHiAi r- 
the date of the decree itself, Bom., 07 

Khatat Ladha • * ‘ 

_ SitMifufiofi of iieirs oj 

lands which had been bn.ught 

Imlder as the property of W „ party 

bis action against the “ Sub- 

whomhe Biippo\cdto be ti o nneri been 

scqucntly, finding f rea pnrelnM'r madeii 

ci^ncous, be^apphed .^Jeree-liolder 



;V.o7 against the 
plaintiff 

to the summons. Sni.r. Kisni- ^ .^V, B-, 

KisTo Bnt^xTAcnAiiSK** 
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XIMITATION ACT, 1877—conhBi»e<f 
J L R, 9 Mad 271 rifcrrcd to Pam Cniiroin 
r CUAVDi Peasad I- Ij R , 18 All , 307 

33 t»or/jo^e — 

Rtceipt of produce «n h«u of xnftrett — Hcteipt of 
the produce of U id held under a deed of wortg^e 


LILtlTATlON ACT, lOnir-conUn ted 


/A. Aa AU, i JjLoU^ OOtf 

29 AgtnU ^rUhorilp of, to 


LALto ETJDBA PBEKiSU 3UaSBB 

II L B,17 Calc, 044 


B 21(1871,0 20,expL2, 1830,8 4) 

1, ■ '• J.cl.notoledgme*tispariner 

—An Bcknovledgmeat bj' one pArtner •uthcicnt ti 
nve limitation will lot bind auotlicr partoir who 
lias not lubunbed such aeknowled^meut Dsmaeseb 
DASB V KBOOaSAl. CaCKD LSOOSBAJ. CaOKD V 

Faimbb . 2 Agra, Ft II, 170 

2 Paftntrshtp accounle — 

B 20, Act IX of 1671 do a uoC apply to partoership 
accounts LnoosEs 1 au Uoic r htsiist CnANp 
OOLSEcai ,, 25 W. B , 146 

■3. ^clnoW«fyoi«B< ^iir» bg 




cxprmly nutlionzcd to act for tho other partners in 
maLiog the acbiowlcdgmcnt The mcirung of the 
word only ” in i 21 of the Limitation Act (W of 
1877) IS that it must also he shown that tho partner 
sigttng the acknowledgment had authority express 
or implied to do so In a going mercantile concent 
such agency is to be presumed as an ordinary rule 
Pbbmji Ludha 1 DossA Doosoerset 

[ID R, 10 Bom ,368 
4 Afino ledffment signed Ip 

o»et)f seteral partners — Theuod only ms 21 
of the Limitation Act (W of 1677) is not to bo 
treated as a surplusage It means that the mere 
VTitiug or signinj, of an aclnowfeifgmtutf fiy one 
partner does not necessarily of itself bind Lis co- 
partner unless it can bo sUo ru that he hid other 
wise power to bind that partner for the purpose of 
makio^K such aekno vledgmcnt and in cScct purported 
so to bind him Gadv Bibi t Fabsoiam 

[I D E , 10 All, 418 

e 22 (1871. a 22) 

See Faise lUFBUO'euB'ei 

[I L B,9Bom,l 
See PABTns— AisiHe Fabsies io SniB 
— PtAmiFFS LL B 14 All, 624 
£1 L B , 17 Bom , 28, 418 
See Pabtibs— A snivo Fabties to btriiB 
— ItBSFO'tsEKTs I D B , 13 AU , 78 
[I L B . 14 All . 164 
See Piiinr— AitsviiiEVT op Plant 

[t L R , 16 Mad , 319 

1 - .■■■.- Party added «» hr s 73 

Cml ProceJvrg Code 1S59 — Wlcn a party was 
•ubst tuted or added as a d fendant under g "3 of 
Act VIII of 1859 the suit was held to be commenced 
gainst him at the time and nut before therefore, 
where .At sued F as representative of t? for land and 
more than twehe years after the cause of action 
accrued found that 77 was not in possession but D, 
and by order of Court J7 was substituted as defen 
dant ~~IIeXd the claim against D was barred Baj 
Eissobeb Dobseb V Brdden CnuNDBB Shaw 

[2 Ind Jur , N S , 48 6 W B , 298 
NtJNDO QoPAL Rot v Janzbebau CncrcKEB 
BBtTT W R , 1864 318 

Eshan Cubvdee Faveejeb t KsisTo Ourrt 

Nao 14 W E , 377 

2 ■ Act XIV cf 1S50 — Parites 

added after exptraiton of period of limitation —• 
A cult was held not to be barred by the Lim tation 
Act 1859 as against parties added after the czpira- 
tioB of the perod allowed by law ptonded the 
plaint be filed against the oiiginal parties prior to 
the eip ration of such period JsipNSPSBSirP r 
Ubjoo'vloll 2 Hyde, 248 
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xfiuiiiOi. ujt- CASES. 


LIIfflTATIOlT A-CTj 1877 — continued, 

Kaiee Kishoee Chatteejee d. Leoehee 
Debia Choweheaki . , , 6 W. B., 172 

^ • jdct of 1S59 — Suit 

by ioidow on belicilf of ‘tninon son — Son aftcTiotxTds 
joined as plaintiff.— In 1864, a Hindu widow 
Laving a minor son sued, in her own name and on 
her own behalf, to recover certain immoveable pro- 
perty. The action was biought on a lease which 
expired in 1864. The defendant denied the lease, 
and contended that the suit should be dismissed, as 
it could not be maintained by the widow in her own 
name. In 1871, the son, who had in the meantime 
attained his majority in 1865, was made a co-plain- 
tiff on hip own application. Beld that the suit -was 
barred, inasmuch as it must, if maintainable, be 
deemed to have been instituted in 1871, when the 
son was made a co-plaintiff, the plaint previously to 
that time having been in the widow’s own name 
and expressly on her own behalf. Held also that 
making the son a co-plaintiff in 1871 could not 
change the character of the suit as it had existed 
previous to ’that date, so as to defeat the law of 
limitation. Seld (by Pinhey, J.) that the minor 
was wrongly made a plaintiff in 1871. BTiurm Bass 
Bandey v. Sham Soondri Babiah, 6 TF, C,, 

44> distinguished. Gopab Kashi n. Kama Bai 
Saheb Patvae . . . .12 Bom., 17 

4, Act IX of 1S71, s. 1 and 

s. 82 — “Commenced,” “Instituted” — Added de- 
fendants — Sv,it for contribution or partnership 
account — Cause of action. — Qn<sre — Whether the 
word “ commenced” in s. 22 of Act IX of 1871 is 
equivalent to the uord “instituted” in s. 1, and 
whether s. 1 does not exclude from the operation of 
the Act all suits instituted before Ist April 1873, 
even as to defendants added after that date. Sup- 
posing the provisions of s. 22 of Act IX of 1871 to 
apply to defendants added- by amendment subse- 
quently to Ist April 1873, in a suit instituted before 
that date, such added defendants will, 1 under the' 
terms of that section, and if that section does not 
apply, then under a general principle of law, be 
allowed to reckon the period of limitation on which 
they rely from the date at which they were added, 
but the periods of limitation provided by Act IX of 
1871 do not necessarily apply to defendants so added. 
The plaintiff and three of the defendants, being four 
members of a p.artnership, consisting of seven persons, 
borrowed, in January and February 1866, on account 
of the partnership, from the Commercial, Finance, 
and Stock Exchange Corporation, two sums of 
Kl,21,6)4 and Rl,08,000. for which they gave their 
joint and several promissory notes, and shortly 
aftenvards two of the partners retired, leaving the 
plaintiff and the four defendants alone constituting 
the firm. On 27th September 1865, the plaintiff 
and first defendant were sentenced to transportation 
for life, and on Ifth April 1867- one of the other 
defendants became insolvent. On 25th April 1867, 
the liquidators of the Commercial, Finance, and 
Stock Exchange Corporation obtained a decree against 
the plaintiff and the three defendants who had joined 
in the making of the promissory notes for the 
amount duo on their joint and several promissory 
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IilMlTATIOM-^’ACT, 1817-continued. 

notes and costs. In March 1868, the immoveable and 
moveable property of the plaintiff and the moveable 
property of the first defendant were sold in execu- 
tion, and the whole of the proceeds of the plaintiff’s 
immoveable property, together with the balance of 
proceeds of the moveable properties of the plain-- 
tiff and first defendant, after satisfying thereout 
two prior decrees against them, were applied in part 
satisfaction of the decree of 25th April 1867, and 
the moneys so recovered were distributed to the 
shareliolderg by the liquidators^ who, however, re- 
tamed in their hands such portioff as would "have 
been payable in respect of the shares held by the 
judgment-debtors, and thus the whole decree was 
satisfied, leaving a balance of E25, 21 2. The distri- 
bntion of assets was made on Srd April 1869, and the 
final dividend to shareholders other than the judg- ' 
ment-debtors paid on Srd August 1869. The two- 
defendants other than the first and the insolvent took 
the^ benefit of Act XXVIII of 1865, and obtained 
their discharge in April and December 1869. The 
plaintiff therefore sued the first defendant aloue on- 
18th March 2873 as contributory for the satisfiction 
of the joint decree, but subsequently, by amendment 
made on the 6th Pebmary 1874, added the other de- 
fendants, and prayed for a decree that he was 
entitled to receive and appropriate the balance of 
1125,212, and that, the first defendant should pay to 
the plaintiff the balance of the mone\ s paid by him 
in excess of his share in satisfying the decree of 25th 
April 1867, with interest, after deducting three- 
fourths of the sum of fi25,2]2, on that, if necessary, 
the partnership accounts might bo taken, and the 
plaintiff bejaid such sums as might be found to bo 
due to him. Beld, first, that the period of limita- 
tion as to .all the defendants was that provided by 
Act XIV of 1859, whether the suit was to be treated 
as one for a partnership account, or one for contribn- 
tioa of an ascertained sum. Second, that as to the first 
defendant, the period of limitation nas to be reckoned 
back from 1 8th March 1873. Third, that as to the 
added defendants, the period of limitation was to be 
reckoned back fiom 6th February 1874. Fourth, that 
the plaintiff's cause of action arrse in April 1868, 

X when his property vvas sold and applied in satisfaction 
of the joint decree of 25th April 1867, and not on 
the date of the decree itself. Datab .Taieaj v. 
Khatav Ladha ... .12 Bom., 97 

5. — Substitution of heirs of 

decree-holder . — In a suit toset aside the sale of certain 
lands which had been attached and sold by a decree- 
holder as the property of his debtor, plaintiff brought 
his action against the decree-holder and a party 
whom he supposed to be the auction-purchaser. Sub- 
sequently, finding that his supposition h.ad been 
eiToncous, he applied to have real purchaser made a, 
party, and the heirs of the decree-holder (who had 
died) substituted as defendants. Beld that the suit 
against the heirs was not barred by lapse of rime, as 
it was originally bi-ought within the period of limit- - 

atlon against the decree-holder, of whose dc.ath the 

plaintiff first Icanit the nows from the return made 
to the summons. Sbee Kishee Cnowminx r- 
.Kisxo Bhuttachaejee . . lOVT. K., 31/ 


( 4897 ) 


DIGEST OF CASES 


( 4S9S ) 


LIMITATION ACT, 1877— eoj,<jaue<f 

0 — and ftrt 60— 

parftf as itftndani —On 2nd August 1872, A K 
a plaint against M 11 and V i?, in which 
he alleged that on lat Aptil 1870 II K had 
eiTcn a hundi for 11500 for Talne received to 


A K that the hundi Lad been lost A K accord* 
isg];- prajrd that the defendants AT II and AT £ 
might be decreed to pay him {1634 i\tth profit and 
interest M S denied that he had purchased the 
hundi from A K who he alleged, had giTCn the hundi 
to J for the purpose of getting it cashed JIf li 
admitted that he hadeseeuted the I undi andhad given 
it to A AT for U5C0 He further alleged that >t had 


law os iiiui ai u I a] j t du u.. s 

I S wBs concerned was sch II, art CO of 
that Act and that therefore, if the payment by 
MS tol H were not prared to hare tieea made 
withm three year* before 2oth June 1874 the day 
on which J II was added as a dcfendint tho euit 
as acainst him woe barred Daya\Ja%raf v Khatav 
Laiha, 12 Som , 97 and CAinnuramt Igtngor v 
OepuUeharri/ 7 S92 disseoted fron Annin 

Easiu V hlanJi HatisBii 1 I, H., 1 Bom , 2dS 
Bat tie IsepBBMBSiim i Bwoow Lazl 

13 Hyde, 248 

7 Adding pjatnt ffs nhotr 

. ■ » ' • «r. 1,1 


8 ParlHS—CMl Froetdare 

Code, IS 27 and 32 — ImtiMion of mtts — Chanffe 
of parties —The change of parties as phuntiffB in 
confoimity with thejiroi isions of a 27 of the Civil 
Procedure Code d es not give rise to each a qneat on 
oflimitation aa arises upon the addition of a new 
person as a defendant nndcr a 82 ‘IPBOBIHI DBBt 
e Cpmab GAkODA Kai>t KOT BAiianoB 

[I. li K , 14 Calc , 400 

O Joinf pwrefiase — ^Msf 

against one of the purchasers~-Addition of oiler 
purchaser as defendant-Ffect of tail a* regard* 
ihelatter Itxng harred ly Imitation — P, on the 


LIMITATIOI7 ACT, 1877— eoni'irtaecf 

" laiming' 

f e lattci 

instru- 

meuk, «iauu kuu i.m Ird ^fay 

1880 A Wes made a defendant to such suit Z being 
apiVinted guardian for the suit for him Held that, 
inasmuch as such amt, aa legards A was beyond 


10 — . Adding defendant after 

suit hatred — A suit for property in the possession 
of several persons was brought by the plaintiff 
sgalnet one oi those persons onl^ After the institu- 
t on of the suit and alter the period of limitation 
prescribed for a separate suit on the same cause of 
action against the other persons m possession had 
elapsed these latter were added aa defendants^ 
ifrld that the suit must be dismissed aa against the 
added defendants on the gromdthat it was barred 
by limitation OcnoT CmrEH NuKSt v Kbitab. 
roAi/orj D&98BS L Jj B<, 7 Calo, 284 

11 Svxi for partnership «c« 

counit— Joint contract— Heceseary partite Omit 
«»o» of— Addition of new defendant — Ttme of 
yoinder, Aoip material —X suit was brought for 
partaership aeeouDts ITpou the objectioo of tho 


a« agi, — I 

suit was rightly disaiMcd lUtiz>07AB v JrvuiB 

SOT CooBDOO I. L K , 14 Calc , 781 

22 Parhet dafendanlt tui’ 


tficir wntt'en statement piiautu iiui lue pu i.u,,>:C 
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LIMITATIOlSr ACT, 1817— contimcd. 

13. ^ — J?arties to suit — Transfer 

of defendanis to category of plaintiff, Effect of— 
Land llegistration Act (Bcng. Act VII of 1S76J, 
s- 7. — A iiiul B, two joint zamindnvB, having brought 
n iwtni within thoir zainindari to sale for arrears of 
rent, purchased it themselves. During the existonco of 
the patni a dar-patni had been created of which C 
was in possession. A instituted a suit against C to 
recover an-ears of rent of the dar-patni for a period 
. of three years, and Joined i? as a pro forma defen- 
dant, alleging that he was away from homo at the 
time of the _ institution of the suit, and could not 
thei'cforo join as co-plain tiff. A’s pioprictary 
interest was registered under the pro\i8ion6 of Ben- 
gal Act VII of 187G, the Land Reg stration Act, 
but B’s interest was not so registered. Pjfor to the 
suit coming on for hearing, but aftu' the right to 
recover the rent for the first tu'o out of the three 
years had become barred by limitation, assuming no 
suit to have been bioughl, B was transferred from 
the category of defendant in the suit into that of 
co-plaintiff. In ansa cr to the suit, C pleaded limit- 
-ation, and also contended that the non-registration of 
B’s interest precluded the plaintiffs from maintaining 
the suit at all (A’s share not being specified), having 
regard to the provision of s. 7S of the Laud Regis- 
tration Act. The lower Appellate Court having 
dismissed the suit on this latter giound, and also held 
‘•that the right to recover the rent for the first two 
out of the three years as suit was barred by limitation, 
— Held that, when B was sued as a party-defendant, 
ho was made a party in violation of the rule applied 
in Lwarl'a Hath lilifter v. Tara Prasunna Boy, 

I. L. B., 17 Calc,, 160, and that the suit was not 
therefore in the first instance properly bionght. B 
not being properly on the record at all, that the 
effect of making B co-plaintiff was practically to 
institute a new suit on the date when ho was so 
changed into co-plaintiffi, and that the suit had been 
rightly dismissed ou the gi-ound of limitation so far 
as the rent of the first two years was concerned, but 
that the plaintiffs were entitled to a decree for the 
rent in respect of the third year which was not i?arrcd 
by limitation at the time B was made co-plaintiff. 
JiDANTi Nath Khan v. Qokooi Chundee 


Chowdex 

14. 


I. L. E., 19 Calc., 760 

Parties changed from 
defendants to plaintiffs. — The plaintiff claiming to 
be entitled, together with two of the defendants, to 
the office of archaka of a temple, sued in 1889 for a 
declaration of his title, and for a declaration that an 
agreement entered into by them in 1886 with the 
• other defend.rnts was void as having been executed 
under coercion, and because part of the consideration 
was the withdraual of a pending criminal charge of 
trespass and theft against them. These averments 
were proved. The first-named defendants were made 
plaintiffs in the suit more than three years after 
the execution of the agreement. Held thjit the first 
plaintiff was entitled to a declaration of the invalidity 
of the agreement, but not the others who had been 
joined as plaintiffs more than three ye.ars from its 
date. Seieangaohaeiae r. Rajiasami Axxangah 
[I. L. K., 18 Mad., 189 


LIMITATION- ACT, 1877 -continued. 

^6. - - - Suit by heirs of 

deceased Mahomedan—Suit originally filed in time 
by one heir — Another heir subsequently made co- 
plaintiff beyond time of limitation— Letters of ad- 

mimstration obtained only by sec'bnd plaintiff 

Parties, Joinder of— The plaintiff, as widow 'and 
heir of a Khoja Mahomedan, sued on a promissory 
note, dated the 2 let October 1892, passed by the 
defendant to her deceased husband. The suit was 
filed on the 9th October 1895. Disputes subseq'nently 
arose between her and her father-in-law as to the 
succession to her husband’s property, and she applied 
to the High Couii for letters of administration. On the 
9th September 1890, the plaintiff’s father-in-law, on. 
his application, was made a co-jfiaintiff in the suit. , 
Subsequently the plaintiffs came to terms, .and the 
widow withdrew her application for letters of ad- 
ministratiou, and her fathor-in-hw applied for and 
obtained letters of administration instead. On 
the 14th November 1896, the suit came on for 
he.aring. The first plaintiff did not pioduce any 
letters of administration or certificate under the Suc- 
cession Certificate Act (-711 of 1889). The second 
plaintiff produced the letters of administration ob- 
tained by him. Held that the suit was barred by 
s. 22 of the Limitation Act (XY of 1877)' IVhon 
tho second plaintiff was added as a party, the suit 
was barred as against him. If the letteis of adminis- 
tration had been obtained by the first plaintiff, her 
suit would not have been barred, and the Court could 
have passed a decree in her favour. S. 22 of 
the Limitation Act in terms applies as well to plain- 
tiffs suing in their representative capacity as in their 
personal capacity. Held! also that the second plain- 
tiff was properly joined as a party plaintiff. When 
one or more heirs sue, there is no objection to join- 
ing all to make the representation complete. Fat- 
MABAi V. PiEBHAi ViEJi . I. L. B., 21 Bom., 580 
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Civil Procedure Code 


(Act XIV of 1882J, s. 27 — Suit by benami 
purchaser at sale in execution of decree— Addition 
of real purchaser as co-plaintiff. — The plaintiff 
Ravji ns owner of certain land brought this suit on 
tho 31st January 1894 for damages for loss of crops 
and in respect of loss caused by the defendant's ob- 
structing him in cultivating the laud. The dates of 
the causes of action set forth in the plaint were, re- 
spectively, the 12th September 1891, the 12th March 
1892, February 1892, and 12th October 1893. In 
the course of the proceedings, the defendant ascer- 
tained that Ravji was not the real owner of the land, 
but had purchased it and was holding it benami for 
his uncle. Ravji admitted that he had no interest in 
the land. On the 30th March 1895, Bavji’s uncle 
applied to be made .a paiiy to the suit, and was there- 
upon added as second jfiaintiff. The teubordinate 
Judge on the merits passed a decree awarding dama- 
ges to the second plaintiff. Tho defendant appealed, 
and in appeal for the first time objected that Ravji 
(plaintiff No. 1), being only a benamidar, could not 
bring the suit in his own name, and that the claim of- 
the second plaintiff, or a large portion of jt, was 
barred by limitation under s. 22 of tho Limitation Act. 
The District Judge reversed the decree onlhe pojet 
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O'N’ ACT, 1877— conJiMiieJ 
1 1 n I scil tl c smt On second ap 


LIMITA710H- ACT, 1877— ml n ti 
Cl wider Toy I L S 8 Calc 20 dsappio^cdof 
kAUDAS Eatal Das r Natiit; Bhaotan 

[I li R , 7 Bom , 217 
19 - Neceitarti party added 

after fenai of Um taUon txp>rfd-^OhjecUonfor 
1 ant of partiet not taien — ^herc object on for 


' lerihal \ Tam Zall I L M 2i 


for bringing the su t bid exp red Kahdae ieroZ*- 
dat r Nntha Thagian I L B 7 Tom 217 
d Atingnished SEini'Erii Tisiafa Heoaiie k 
Ajjibal Xabashint Heqacb 

II L R, 15 Bom, 297 

1 20 — — Addition of parties on 

appaal — Cirxl Trocedure Code 18~7 m S2 5S2— 
6 sued A and T jointly and leveraHy for certain 
] mooeys The Court of first instance pare 5 a decree 
for such tooneys against AT and disunsjed the suit 


1 IS'lo \id cot thertfoie depnre plaint II Ivo 1 | 
i riehts or create a new period of Umitat on as i 
I M y tl e lower Court of Appeal Tatji AWAJI I 
1 eXSABM C hlABASBT Bapaji KtriUB'n I 

[I L It , 22 Bom , 672 

17 ' - ’ -SuitfordamagesforiUegal 

! sfraiH#— i/oiadec of parties— Tarty platnUf ' 
joined leyoni penoi of ItmifatiOfi — A suit for I 
compefisat on for illegal distraint of crops was I 


I 


s^Dst T the former not ha\ mg appealed from the 
decree of the Court of first instance withm the tune 
allowed by law Bakjit SneoR e Snao Tbasad 
Bam I L R., 2 AIL, 487 


C^rtf Troredure Code 


suit in h a own sole name to rrcover a ]0 nt debt 
When the objectioi was tahen to the form of the suit 
on the ground of the non joinder of ^ s three 
brothers it was tco lato to add them as eo-plaint ffs 
bv reason of s 22 of the Limitst on Act (XV 


nd therefore had Boydonath Tag v OrtsA 


22 


Ass gnee ofmqAtofsnt 
if — S "2 of Act of 
which the persons to 


— Xjeaxe to carry 
1877 does not apply to a case 
'whom a right of auit is ass gned after the institnt 
of the suit obtain leave to carry on the suit 
STOtne SnrOH v Ikbit Tewabi 

[I I. R , B Calc , 720 6 O I, 62 
33 Names of partners inter- 


sue recoru : 


ueiemLiui.s 
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" V n ' 

XIMITATIOISr ACT, 'ISll—oonlinxied. 

'the Limitation Act refers to cases where a new defen- 
dant is substituted or added, and that, when the part- 
ners of the Elgin Mills Company were brought on 
the record as defendants in January 1883, there was 
no institution or addition of new defendants, the 
defendants having been comprised in the designation 
of Elgin Mills Company, and at most what was done 
was to correct aj^misdescription. PeAGU Lai; d. 
Haxwem I, L. E., 7 AIL, 284 

24. — Assignment pendente lite — 

Substitution of assignees as plaintiffs, — ^In a suit 
instituted within the period prescribed by^the law of 
limitation the plaintiff assigned over his interest, 
and the assignees were substituted on the record 
in the place.of the original plaintiff after the said 
rperiod had expired. Held that, under s. 22 of the 
Limitation Act (XV of 1877), the suit was barred by 
limitation. Suput Singh v. Imrit^Tetuarg, I. L. E., 
5 Calc., 720, distinguished. Haeak Chand c. 
Denonath Sahat, Bha&bht Peosab Sikoh v. 
Denonats Sahax . I. L. E,, 25 Calc,, 409 

25. Partnership — Non-join- 

der of parties — Suit in name of a firm bg its manager 
— Addition of name of other partner as co-plaintiff 
— Misdescription of plaintiff — Civil_ Procedure 
•Code (Act NIP of 1882J, s. 27 — Amendment of 
plaint. — This suit was brought to recover a debt due 
to the finn of K S. The plaintiff was described as 
“ the firm of A" /S' by its manager- S S.” The defen- 
dants objected that one M was a partner in the firm 
and should be a party to the suit ; he was joined as a 
co-plaintiff on the 27th J anuary 1888. The defen- 
•dants then contended that the suit was time-barred 
under s. 22 of the Limitation Act. Meld that the 
case was one of misdescription, and not of non-joinder, 
for the action was brought in the name of the firm by 
its manager. The order of the words in the verna- 
cular plaint showed that S, the manager, did not sue 
un his own name. The defendants were entitled to 
have the name of the other partner disclosed, but it 
being found as a fact that S was entitled to sue for 
the firm, the addition of Af’s name on the record 
came within the provisions of s. 27 of the Civil Pro- 
cedure Code. KasttteohAnd Bahieavdas .v. Sa- 
gaemAi Sheieam . . I. L, E., 17 Bom., 413 

26. Suit by Official Liquida- 

tor — Lescription of plaintiff — Civil Procedure 
Code, s. 53— Amendment of plaint. — In a suit to 
Tceover a debt to a company which had gone into 
liquidation, the plaintiff was described in the plaint 
as "The Official Liquidator, Himalaya Bank, Limited, 
in liquidation,” and the plaint was signed and veri- 
fied in the same terms. On objection taken by the 
defendant, the plaint was allowed to be amended, but 
after the period of limitation prescribed for the suit 
had expired, so as to read “The Himalaya Bank, 
Limited, in liquidation, plaintiff.” SeU by the 
Pull Bench that the plaint, as originally filed, was in 
substantial compliance with the provisions of Act VI 
of 1882 ; and that, even if it might be considered that 
the amendment made was necessary, such amend- 
ment did not introduce a new plaintiff into the 
suit so as to lie in the operation of s, 22 of Act 
XV of 1877. Gthulam Muhammad v. Simalaya , 


lilMITATIOIV ACT, ISll -continued. 

Panic, I, L, P., 17 All., 292, -overruled. Hi re 
Winterbottom, L. P., 18 Q. P. p., 440 , distin- 
guished. Muhammad Yusue v. Himaeata Bank; 

[I. L. E,, 18 All., 198 

27, Pefendant added by Court 

of its own motion— Civil Procedure Code (18S2J, 
s. 32.— No question of limitation arises, and s. 22 
of the Limitation Act does not apply, when the 
Court of its own motion acts under s. 32 of the Code 
of Civil Procedure, and orders that the name of any 
person be added as a defendant. Grish Chunder 
Sasmal v. Pwarka Nath Buida, I. L. P., 24 Calc., 
640) and Oriental Bank Corporation v. Oharriol, 
I. L. P., 12 Calc., 042, follow-ed, Pliadir Moideen 
V. Pama Naik, I, L, P,, 17 Mad., 12, referred to; 
and Imamuddin v. Liladhar, I. L. P., 14 All., 524, 
dissented from. Fakeba Pasban v. Azimunnissa 

. - " [I, I.. E., 27 Calc,, 640 

4 C. W. N., 469' 

28. Municipalities Act, N.- W. 

P. and Oudh, s. 43 — SvAt against Secretary to 
Municipal Committee — Substitution of President as 
defendant. — Where, after a notice required by s. 43 
of Act XV of 1873 had been left at the office of a 
municipal committee, such committee were sued 
within three months of the accrual of the plaintiff’s 
cause of action in the name of their secretary, instead 
of the name of their president, as required by s. 40 
of Act XV of 1873, and the plaintiff applied to the 
Court more than three months after the accrual of his 
cause of action to substitute the name af the presi- 
dent for that of the secretary, — Meld that, by reason 
of such substitution, such suit could not be doomed to 
have been instituted against such committee when 
such substitution was made, s. 22 of Act XV of 1877 
applying to the case of a person personally made a 
party to a suit, and not to the case of a committee 
sued in the name of their officer, and that such sub- 
stitution, when applied for, should have been made. 
Manni Kasahndhan V. Ceooke 

[L L. E, 2 AH., 298 

29. Non-joinder of parties — 

Application to join necessary parties made within 
period of limitation refused by Court of first 
instance — Application granted bg Court of Appeal, 
but after period of limitation — Order to add parties 
operating nunc pro tunc — Belay the act of the 
Court. — The plaintiffs, as sharers in certain rent 
alleged to bo due by the defendants, sued to recover 
their share. The defendants contended that all the 
cO'sharei's were necessary parties. At the heaving on 
the 24th January 1889, the plaintiffs’ co-slinrci-s ap- 
plied to be made co-plaiutiffs and to be allowed to 
adopt what the plaintiffs had done in the suit. The 
application was rejected, and the suit was dismissed 
for w'ant of parties. On appc.al, the District Court in 
July 1890, holding that the lower Court ought to 
have joined the co-sharers, passed an order making 
them co-plaintiffs, and then confinnod the lower 
’Court’s decree on tlie ground that at Iho time (3rd 
July 1890) the co-sharers were made plainlifff!, the 
suit was barred by limitation. On appeal to tbo 
High Court, — Msld, remanding the case, that thn 
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17. ■ — SattJ'ordamag«$fof tUrgal 

dtitra^iii—-Joindir of farha—Tartg platnl^ 
joined le^ond period of limilahon—A »oit tor 
compeD<ation ior illegal diitraiot of crops was 


I,IMITA710TT ACT, 1877 — enUn ed. 
Ciunder ^op, IyL,Jt,S Cole 26, dieappioreJ of 
Kiui>48 Eetal Das t Natiitt Bhagtait 

[I 11 E , 7 Bom , 217 

19.- Aeceesaru party added 

after period of Uin'taUan expired — Objection for 
Kant of parties not taken — Where objection for 
want of parties jointly interested in the subject mattei 
of the suit VBS not taken by the defendants at 
any stage of the proceedings, nor iras an issue framed 
upon the point, — Held that the parties jointly 
interested with* the plaintiff might be added, and 
that the suit should proceed, alth ugh the said 
parties were added after the period of limitation 
for bringuig the suit had expired Kahdae Keral- 
dat T Hathu Shagran I L U , 7 Bom , 217, 
distinguished Ssibeeci-i Tiuafa Hegade t 
Ajsieaii Nabasqiot Heqadb 

[I.L R, 16 Bom, 297 

20 ■ ■ of pirr^ies o« 

appeal — Citif Frocedure Code, 1377, ts 33, 582 — 
S sued Jr' and Jl jointly and severally for certain 
mdueys The Court of first instance gave S a decree 


and ovcntuolly reiersed t .. . .. . 
first iostauce, dismissing the suit as against JT and 
giving 5 a decree agaiost B Held that, although 
the Apprlhto Court was competent to make B a 
party to the appeal under ss 82 and 682 of Act 
X of 1877, vet it wa* not competent, with refcreaco 
to s 22 of Act XV of 1877. to give S a decree 


provisions of s 22 of the Diuutatiou Act Jaodeo | 
hiKaHr.FADAUATHABiB I D H,26Cal&,286 


- Joinder of persons as plat 


tiffs after period of limitation for suit has expired 
—Frame of suit — Parlies — A, who with his three 


b^ reason of s 22 of the Limitatioii Act (XV 


Ctiii Ffocednre Code 


EBADIK JIOIDEBV , BAMA 

.T L.II., 17Mad,12 

22 Assignee efrtghlofsvtl 

—Leaie to carry on suit — S 22 of Act XV of 
1877 does not apply to a case m which the persons to 
whom a right of snit is assigned after the institctiou 
of the suit obtain leave to carry on the suit. 
SirPBT Siiran v Iubit Tewabi 

[I D.E, 5 Calc, 720:0 C.L.B,e2 

23 — Hawes of partners i»*er- 


: defendants listn msi 
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lilMITATION ACT, lQll~contmncd. 

■\Vlut.licr hi Ciiso of a rofneal by a wife of full ago to 
a (louiaml nmde by bei- husband, Hint she Bhonld 
Z'ctum (o liim, a suit by him for her recovery is 
barred under art. 35 of scb. II of the Limitation Act, 
or falls uithin the purviciv of s. 23 as based on 
a coiitimtiug cause of aciion. FAKUio.tunA v. Gangi 
[I. L, E,, 23 J3om., 307 

6- y; Disturhance of right of 

ferri/ — JS'itixaucc — Continui-ng ivrong — Cause of 
action.— The disturbanco of a right of ferry is iu the 
nature of a nuisauco (lorrf v. S Saunders, 

17S), and the cause of action in the case of a viola- 
tion of this right is a continuing wrong within a. 23 
of the Limitation Act. Niii'AnAiii Ilox n. Euknj: 

p. L. E., 18 Calc., 652 

7 , and arts. 34, 35— Suit 

for rcstitvlinn of conjugal rights— Wife’s refusal 
to return to her husband — JIushand and wife . — The 
refusal of a wife to return to her husband and allow 
him the exercise of conjugal rights constitutes a 
continuing wrong giving rise to constantly recurring 
causes of action on dennind and. refusal. Suits for tbo 
recovery of a wife or for the restitution of conjugal 
rights, though governed by arts. 34 and 35 of-sch. II 
of the Limitation Act (XV of 1877), are not thereby 
taken out of the operation of s. 23 of the Act. Bai 
Sahi r. IIiJiAcnAnT) , L L. E,, 16 Bom., 714 

Hemchact r. Smv ’ 


I/IMITATIOIV ACT, 1877-continued.' 

1 ^ ^late—JJonih.— The- 

plaintiff sued on a note, bearing a native date, Asbad 
Vadya 13th, Shake 1799 (7th August 1877), and con- 
taining a stipulation for p.aymeiit of the money to 
this effect : <• In_ the month of Kartik, Shake 1799, 
—that is to say, in four mouths, — U'o shall pay in full 
the principal and interest.” '1 he plaint was filed on 
the Gtli December 1880 in the Court of .Small 
Causes^ at Poona. The Judge w.as of opinion that 
the claim was barred. On his referring the case to- 
the High Court for its decision, -JTeld that the 
period of four months was, for the purpose of ascer- 
taining whether the suit was barred by lapse of time, 
to bo calculated according to the Gregorian calendar, 
under' s. 25 of the Limitation Act (XV of 1877), 
and that the claim was not barred. EtricGo Bpjaji 
V. Baba.!! . . . I. L. E., 6 Bom., 83 

6. Computation of time — 

^Difference in calendars — Date jrom which time 
runs.— A. registered lease provided that the rent 
should ho paid on 30tli Mas! Tharana. 'J'he month 
Miisi iu the year Tharano. ended on the 29th day, 
wliich corresponded with the llth March 1885. A 
suit to recover the rent was filed on the 12tli March 
1891. Ifeld that the suit was not barred by limita- 
tion. GNANASAMMANPA PANDAKAVr f. PAIANirANBX 
PIPEAI . ,. . . I. L. E., 17 Mad., 61 

s. 26 (1871, s, 27). 


[I. L. E., 16 Bom., VlS^note 
See PiNDA f. ICAEKsniiA I. Ii. B„ 13 All., 126 

s. 25 (1871, s. 20). 

1. — - Compuiaiten of tme—Dng- , 

lish calendar. — In calculating time for the purpose 
of applying the law of limitation, the computation 

.must bo made according to the English calendar. In 
a suit brought ou the 5th Assar 1273 (Srd J uly 1806) 
for recovery of a sum of money for goods sold and 
delivered, the debt for which the defendant acknow- 
ledged by a writing dated 8th Assar 1270 (9th June 
1803),— Ec/d that the suit was barred by lapse of 
tim.e Jat jMangae Sing v. Lae K'tjN& Pae Sing 

[4 B. Ii. B., Ap., 53 

S. C. Joy Munoal Singh «. LaeeBhng Pae Sing 

[13 W. E., 183 

2. Bond — Limitation Act, 

1877, art. 66 — Qreaorian calendar . — tVhero a bond, 
by its terms, stated that money advanced should be 
repaid on the 30th Pons 1283 B.S., .and it so 
happened that in the year 1283 the month of Pons 
consisted only of twenty-nine days (the 29th Pous 
answering to the 12th January 1877), Ec/it that a j 
suit brought on the 13th J anuary 1880 was in time. 
Aejias Baneb V. Mahomed Ruja | 

[I. L. E., 6 Calc., 239:6 C. L.E., 553 ! 

3. . — Native date — Q-regorian 

calendar. — Where a bond bears a native date only, 
and ig made payable after a certain time, that time, 
whether denoted by the month or the year, is to be 
compnted’aecording to the Gregorian (British) calen- 
dar: s. 25 of Act XV of 1877. Niekants v. 
Datxateaa’a . . I. L. E., 4 Bom., 103 


See Pkesceiption — Easements— Light- 
and Aiu . . 15 B. B. E., 361 

[L B. E., 14 Calc., 83£> 
See Pbesceiption— Easements— Right 
OP Way . I. Ii. E., 1 Calc., 422 
[I. L. E., 8 Calc., 956 
See Pees ce iption — E as e .me nts —Rights ■ 
or Watee . I. L. E., 5 Mad., 226 
[I. Ij. E., 6 Bom., 20 
I. L. E., 6 Calc., 394 

See Right or Wat, 

[23 "W. E., 290, 401 
I. B. E., 10 Calc., 214 

T. — Nnjoyment “ as of right ’’ — 

User in assertion of right.— The enjoyment described 
I in Act IX of 1871, s. 27, by the words “ as of right ” 
does not mean user without trespass, but it means 
user in tbo assertion of a right. Aii.'IOOddeen c. 
Wgzeee Ah . . - .23 "W. E., 52. 

2. Basement— Presumption of 

a grant. — In a suit to establish an easement when 
limitation is pleaded, the proper issues to frame 
under s. 26 of Act XV of 1877 are— (1) whether the 
easement in question was peaceably, openly, and as 
of right enjoyed by the plaintiff, or thosy through- 
whom he claims, within two years of the institution 
of the suit; and (2) in the event of the above issue ^ 
being found in the negative, whether there is evidence , 
of enjoyment on the part of the plaintiff, or those 
through whom he claims, of such a character and 
duration as to justify the presumption of a grant or 
other legal origin of the plaintiff’s right independent 
of the provisions of Act XV of 1877, s. 26. 

Mahta V. Rajhn Mahta . B B. E., 6 Calc., 812’ 
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IjIMITATlON ACT, 1877— 
order of tho lower Appeal Court of the 3rd July 1890 
allowing the co sharers application which had been 
made on the 24th January 18S9 but had been tefnsed 
by the Court of first instance si Quid he tmtKl os 
operating ntino pro iuno and that the eo-ahareta 


30 ■ » Amin^meni plaxnl— 

J)efendant tued i» dtfFertnl eapnntg ^ro» f&al 
ortgtnall^ ttated —The creditor of a deceased trastec 
of a temple sued tno persons as his anccosaora id 
-office to rccoYcr the amount of the debt One of tho 
defendants died , the other, who was the brother of 
tho deceast'd ploadcd that other persons were joint 
trustees with him and should hare been impleaded 
with him , he also alleged that the debt m tjaeslion 
was a private deU aud had not been incurred by the 
i\ttcase4 r»* uVrM<i,« T hA pwKsna uoticA wtreicwitd 
as defendants and they repeated tho above allegation 
The plaiotiC thereupon amended the plaint and 
prayed for a personal decree against the ongioal 


leiiuu Jie«i luae ti <. tuim was not barred by 
1 mitation SsttiKtiai t IKerTBiTTA 

Cl L.R, 15 Mad., 417 

2S<l87l.a 23> 

See Prescsiftsok— G i9EueKTS— R ioiits 
OF It ATCB I L B , 6 Som , 20 
lie W 37,00 
1 — ■■■ .1 ■ Cefttent <Ieeree/orp<tgtnenl 

ii/ tnetalrneitU — A content decree for payment by 
instalments is governed by s 23 Act IX, and 
on default in the payment of one lostalment the 
whole amount becomes due RnoQOOh-ATiiDABS v 
''inROJiosBE Pat 1 Ioha®ebbe 24 "W K-, 20 

2. hrfiacK cf contract — Con 

txnvxng ireacA ’ — IX of 1S71 fLimtlaUon 


u j u >ai.u ouu xie a viur uitrt Had 

not been a rontmuiog breach of contract ’ Within 


LA. AL., 4 All , dt'.S 

8 Sreaah of eoxeaant for 

i tie — Conhnxttng Ireacl, — Cotenaaf* far guut 


k ui lu. Auuu 01 uuimt 


LIMITATION ACT, 1877— coat, 


covenants on the part of S' A, his heirs executors and 
administrators with B S his heirs Piccutors, 
admintitraioTs and assigns for title to tho Ucredita* 
ments and premises hereinbefore expressed to be here 
by granted and assured unto aud to the uis of the 
said B R, hii heirs executors administrators, and 
assigns” S died in the lifetime of A JR who in 
1867 mortgaged the premises eompmed in the dec I 
of 15th July 18C5 and died m 18C3 In 1870 the 
mor^gee sold the premises by auction under tho 


against the parties in possession, who relied on the 


covcDant for quiet possession adnitting of a con 
tinuiag breach was not ^baircd so long u tho 


further assurance when required so to tli bv tho 
corenasteo or hia roprcscntatires UiJtr BlL7 v 
EBlSfll’A'Bi'V RaUCBAmBA 

fl L R..SBomtS73 

4 — — — Bond— Jaf*rertyiojttfici?i— 

honrpagment of pnneipal and interest at agreed 
date — Conf«»«t»7 ircacA — Act JF gf IB77 ech II, 
arts tl5 US —Upon failure to pay the principal 
andinterest secured by a bond upon tho day appointed 
for such payment breach of the contract to pay 
IB committed and there is no cnntinniag breach ’ 
witbiuthemeaningofi 83 nor snccessne breaches ’ 
within the meawing of art 115 of tho Limitation 
Act (XV of 1877) JIUNsAB Ati v Goub Chahd 

tl L I1..10 AU,85 

5 — ^ Swtt for reslifulion of 


ueituuaui vo mu sun. — iicid ii. was m substance 
a suit for the restitution of conjugal rights an! 
art 3> of tl e Limitation Act (XV of 1877) apphcil 
The demand and tcfusal, which form the etatting 
point for limitat oa under art 35 an a deman l 
by the husband and refusal by the wife (or tier 
lersd) being of full afc A iXMilive VoruMl n\ 
the part of the wife to return to her li ulvxii I is tH t 
essential to the husbaud s cause of action 
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I 1 IMITA.TIOIT ACT, 1877 — continued, 

•right — Cessation of user— Actual user. — ^Norule can 
be laid down as to what would or would not constitute 
a continuance of the enjoyment as of right of a right 
of way, when there has been no exercise of it for any 
given period ; that must depend upon the circum- 
stances of each case and the nature of the right 
claimed. For the plaintiff to succeed in a suit for 
the declaration of a right of way, ns acquh'ed under 
8. 26 of the Limitation Act, conceding that he need 
not prove an actual user of the way up, till the end 
of the statutory period of twenty years, there must, 
W’hen there is no user for a long time, bo circum- 
stances from which the Court can infer the con- 
tinuance of enjoyment as of right over the whole 
statutory period, and the cessation of the user must 
be at least consistent with such continuance. The 
enjoyment required by the Act cannot be in abeyance, 
and at the same time continue so as to give the plain- 
tiff the special right claimed. The question of 
continued enjoyment is an inference to bo drawn 
from facts, rather than one of fact, and if there are 
no facts to sustain the inference, a decision in favour 
of such enjoyment cannot stand. The plaintiffs 
sued the defendant for the declaration of a right of 
way, as acquired under a. 26 of the Limitation Act, 
over a plot of land belonging to tlie defendant. It 
was alleged that in April 1892 the defendant dis- 
possessed the plaintiffs from the dominant tenement ; 
and that the plaintiffs sued the defendant for 
recovery of possession of it under s. 9 of the Specific 
Belief Act, and, having obtained a decree, got posses- 
sion on the 19th June 1895. It was further alleged 
that thereupon the defendant, on the 21st June 
1895, obstructed the disputed way by erecting sheds. 
The present suit was instituted on the 25th Novem- 
ber 1895. JHeld that, the enjoyment of the right of 
way on the part of the plaintiffs not having con- 
tinued until within two years of the institution of the 
suit, the suit must fail. Koylash Chunder G-hose 
V. Sonatxm Chung Barooie, I. L. B,, 7 Cale., 132, 
distinguished. Janhavi CHOwnnuEAirr «. Bindh 
Babhini Chowdeubam I. 3j. R., 26 Calc., 693 

[3 C. W. U., 610 

12. Suit to restrain co-sharer 

from appropriating portion of property to his 
oxen particular xise. — The Limitation* Act, 1871, 
s. 27, does not apply to a suit to restrain one co-sharer 
in a joint property from appropriating to his own 
particular use a poitioil of such property without the 
consent of other co-shiirers. Bissajibhab Shaha v. 
Shib Chttitobe Shaha . . 22 W. B., 28 

13. — ' — Basement — Biparian pro ” 

prietors — Ohstruction to floxv of drainage xvater — 
Prescription — Bight of action — Special damage. 
— Bleld that the right of a superior riparian pro- 
prietor to have the drainage water from his lands 
permitted to flow off in the usual course is not an 
easement within the meaning of Act IX of 1871. 
Held further that the defendants, lower riparian 
propi'ietors, who had obstructed such a right of the 
plaintiff by bloohing up the'stream, could only justify 
their act if they had acquired an easement to do it, 
that their act wps actionable whether special damage 
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had or had not accrued, and that, so long as the ob- 
struction was continued, there was a continual cause of 
action from day to day. The English law of pre- 
scription and the provisions of s. 27, Act IX of 1871 , 
considered. Shbbamahita Atvab v. Bahaohandea 
.... I. L.R., IMad., 335 

14, ^ Construction of statxite — 

Act when applicable to Crown— Basexnent— Profit 
a prendre Bight of pastxirage claixned by a village 
against Government— Prescription — Custom. — 
_ The rule of construction according to which the 
' Crown is not affected by a statute unless specially 
named in it applies to India, The pro- 

visions. of s, 26 of the Limitation Act (XV of 1877) 
do not apply to the Crown. The mere mention of the 
Crown in an Act has not the effect of making all its 
provisions applicable to the Crown, and s. 26 does not 
■relate to the limitation of suits, but to an entirely 
different matter, vi:., the creation of rights by the 
enjoyment of them, which is a branch of the sub- 
stantive law. The;eectiou is clearly in prejudice of 
the Crown’s rights, and, the other provisions of the 
'Act do not afford sufficient evidence of an intention 
that this section should apply to the Crown. The rule 
of English law, that a claim to a profit a prendre 
cinnot be acquired by the inhabitants of a village, 
either by custom or prescription, does not apply to a 
right of pasturage claimed by a village iu the Presi- 
dency of Bnmbay as against the Government. The 
right of free pasturage has always been recognized 
as a right belonging to certain villages, and must 
have been acquired by custom or prescription. The 
plaintiffs, who were the inhabitants of the village of 
Dani Limbda, sued for themselves and the other iu- 
habitants to establish their right to graze their cattle 
' on the hanks and the dry part of the village tank 
Chandola, and for a perpetual injunction restraining 
the defendant from interfering with such right. The 
defendant contended [inter ali&) that the tank was 
kharaho or waste land, that it had never been set 
apart under ,the Land Eevenuo Code, s. 38, for 
grazing purposes, and that the plaintiffs could not 
acquire, as against the Government, aright of^ring 
by prescription. The Court of first instaneb held 
the defendant not excluded from the operation of 
s. 26 of the Limitation Act (XV of 1877), but found 
that there was a break in the period of prescription, 
and therefore rejected the plaintiffs’ claim. The 
lower Appellate Court held that there was" no break; 
and awarded their claim. On appeal by the defen- 
dant to the High Court, — Held, restoring the decree 
of the Court of first instance, that the suit should be 
dismissed. Whether the plaintiffs’ claim^ was con- 
sidered with regard to s. 26 of the Limitation Act or 
to the general law of prescription, it was essential 
that the user should have been as “ of right|’ to 
graze cattle on the tank in question. But the right 
of free pasturage which certain villages enjoy accord- 
ing to the recognized custom of the country, and 
I which was admittedly enjoyed by the plaintiffs’ 
village, does not necessarily confer the right of 
pasturage on any particular piece of land, although • 
it may confer the riglit of having sufficient land sot 
apart fdr the purposes of the village, and in the 
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LIMITATION ACT, 1877— 

3 Jlight of uyiy— ' 

'Uter a) of r^ght — Prescrtpiitt rtffit — For tli« 
purpose of acquiring a right of way or other ca*e 
mPnt nndtr b 26 of the Lim tat oa Act it is not 


the Eagluh Preecnptiou Art Abzak « Kaxeai 
Chumdee Rot CnowinsT L L R., 10 Gale , 214 

4. Eastment—LtgXt «»rf air 

— A^jJerfurei — Enjoyment as of rtg'ki — The enjoy 
ment by the plai tifi of 1 ght and air tl rongh aper 
tures la the will of his house when it is open ai d 
manifest pot furtive or invisible and when it is not 
had iQ such wise SB to involve the admission of any 
obatractivc ti~ht in the owner of the e rviont tene 
ment ib an enjoyment as of nglt within the 
meaning of * ^ti of Act XV of TB77 The phrase 
does not imply a nght o' tamed by grant from the 
owner of the serMcnt tenement XlATuonADAS 
NAifiiTAiijn i BaiAmibi I L B ,7Lom ,522 

5 Frermpfton— raiment— 

<4eerMaJ cf cause of act on —At any time ithm 
twenty years *houI I injury acerne from the recur 
f the lemcnt 
to the owner 
ay put in tu t 
rnal Joau 

KisnoBE t lIcicvAiJD 7NW,233 

0 5u t for tasemM based on 

cont nuous uter— A tmt to ettabl sh a claim to an 
oascttect based upon a continuone user for t ve tj 
years mst w th refer nco to s 27 be brought 
within two yenre from tl e end of such period 
IiUCHlIBE PeeSBAI* NaBAIK SrCdll • TttttCK 
KBABEE Si’^an 24 W R , 205 

7 — — Eaertnenf—Erescr ptton — 

User—Fe^erg T ght io—L m iaiion Act 1677 
« S Tie word casement as used in the Lmta 
tion Act iS"? has by force of tl c i terpr tat on 
clause (e a very ninth more pztensive mean ng 
than the word bears 1 1 the Engl sb 1 r foi it in 


law la called a profit, < prendre — tlatist say a 
light to e joy a profit out of the land of anotbc» 
A probCr ptl a r i,l t of fisl cry is an css m a 
as defined by s S of tl c Art and may be cU:= v. 
by a ly o e wl o can pro e a user o* it —th- 
is lo B\y tliat 1 e has of n bt da mrd * -f 
joye 1 It V bout intern pt on for a penoi e' t» o 
years altho h he floes i t allege and rasn'* r" 
that he n or as in the p es ,sion. f rua 9r- 
oecupati n of any dom nant tca»Tn'*'_ 03"^ 
CauEN Rot r ''Hib Cnevura Jlnv ■" 

LI L B , 5 Calc, 8-t5 

8 Jatiir—Stsv^r^ 

kar 18 Hot an casement tic arva-j~ « •» — 

TOE. ta 


LIMITATION ACT, 1877— eon<i««s<f 
of Act IX of 1871 hut !s an interest in immove 
able property w thin tho mean ng of seb 11 art 145 
of that Act PAEETTTTr Nath Rot CnovroiiBi 
« MBnao Paeoe 

[L L B , S Calc ,278 1 C L R, 692 

0 P spoeeession—Fttherg— 

Ouitotn — Suit (o resira n fsfiing in ceri/iin bhtls 
—In a suit to lestram the defendarts from fishing 
in certain bhils wb cb ailm tteilly belonged to the 
plaintiff g zamindari it appeared that the pla ntifl 
had let out somo of the bhils to ijaradarB who had 
sued the defendants for the price of fivh taken by 
them from the bhils and that the suit had beei 
dismiased on the ground that the defendants m 
ComnuHi with other inhab tants of the villagea in 
the zamradari had acquired a prescriptive right to 
fish in the bhils The defe dants eoateude 1 that 
they hod hefn in possess o of tl e bhils for more 
than tnclre vears and that they 1 ad a prcsenptive 
n At to tAerein under a custom accord nj; to 
wh ch all tho inbahitanti of tl e zsmind in 1 acf the 
nght cf fish ng Meld that the mere fact that the 
defe idants bad trespassed and had misappropnated 
fish d d not amount to a dispossess on of the plain 
tiff and th.it the suit was Dot bar sd by 1 mitat on 
Parhutu jfalh Soy Cko d^ru v Mulho Faroe 
I L S $ Calc 278 d itmguisbcd 2leld also 
that no prescriptive nght of fishery had been acquired 
under s 26 pf the Limitation let and that tho 
custom alleged could nnt on the ground that it 


10 SaeementSifhf of eeay 

vet n V 


ment and as or ri^ui, « u » i ‘uj 
before IS-o down to 'Vorru'vr l''«o si 
no actual u>-r o' the war bv the pli 
token rlafv • The I wvr ApnUit C ui* 
till. oa the en'-'Ut that the p^ 
mal r\ a us cf i*- «av vnih 
p- »«» t*" 

L <■ „ C m- 


r'f 
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IiIMlTATIOlSr ACT, Idni— continued. 

as accruing to him on tlio death of A as the only 
male survivor of the 'founder’s family, by the pro- 
visions of s. 29 of tho Limitation Act, IX of 1871. 
AIaitaiit Chesna Kesayaeata V. Man&adu Vaide- 
iiiKGA . . • I. L. B.., 1 Mad., 343 

10. — — — Adverse possession — Jiar 

of remedy and extinytiishnenf 6f right — Belts . — 
Tlic 2Stli section of the Limitation Act of 1877 
extends the doctrine that twelve years’ adverse^ pos- 
session of land not only bars the remedy of the right- 
ful owner, but extinauishes his right to property 
other than land ; but' per Gaeth, C.J.—Qumre— 
Whether this principle uould apply to debts. KAJt 

CHO-DEK GnOSAfE t-. JrGGT7T3IOIf.\IOniEEr Daeee 

[I. Ii. E., 4 Calc.. 283 : 3 C. L. E., 336 

Operation of Limitation 

Act ’ IX of 1S71 and Act XV of 1877:— The 
Limit ition Acts (IX of 1871 and XV of 18771 merely 
bar the remedy, but do not extinguish the debt. 
KinJSiNG Dotae r. ExERETnun Saha 

[L L, E., 5 Calc., 897 : 6 C. Xi. E., 489 

MoiiESH Lm r. Kctaeee 

[L L. E., 6 Calc. 340 ; 7 C, Ii. K., 

Overruling tho cases of 331 

OKiniMOxVi Dossee . D L- 3 Calc., 

Kocooe Chga-pee Bose - KAm^T^g.°^fAE 
GDOSE ... a. 04. •, 

„a cm™- °”Ti, 

ni>'El-DABEE . . 

,See also Vawa Taaoeeati cWgA 

and lilAPHATA-c r. Aohtoa ^ ^ 3 qj 

—and arts. 91 and 95— 

Extinguishments of fTplead fraud 

—Frai'duleni sale—Bendor 9 ^^^ig^pendor 

after fmehe llaintifis induced the 

and purchaser- 1 'niisrcpresentation to 

first oefendant of sale of the propeity 

execute in th«r fai oui a p„rchas«-money 

in dispute. They did not pay toe 
nor obtain possession off P moitcaged the 

polities’ title Tt; PiJfo set aside the deed 
fraud within three 

na the g’0"f^oi *05 of the Limitation Act (XV 
ided hy art. years from the date of 

Wor ^Ahin two 'C y ^ of 


lS 77 ),^or ^■^‘Y’te to hia^ to n 

le, it was too late to fPe defen- 

:and. Se!d (Scox^- f ’ „ot b.arred 

,i,Fb riaht to raise the pica j-.— There was 

V the law of limitation- .Be . raised. 


the law of limitation, her oould he raised. 

oSr point of Imitation which oiild.^ 
fe co”B5deration-money .ton. 

‘intiffs, and “ “f ‘ale pacing the pro- 

- r T°^r^tVttpSin^^^^ oJy i-ight was to 


LIMITATION ACT, IQll-continued. 
sue for specific performance of the contract. Such 
a suit, however, became barred in three years after the- 
date of the contract. Thd plaintiffs therefore bad 
lost their rights against defendant Xo. 1 ; and even 
if they had not, the present claim for possession as 
against defendants Kos. 2 and 3 must fail, as defen- 
dant Xo. 2 was mortgagee and defendant Xo. 3 n as 
bond fide purchaser for value, .and no satisfactory 
evidence was given by plaintiffs, on whom lay the 
'onus that these defendants had notice of the deed 
of sale. Fer Jaemkb, J — S. 28 of the Limitation 
Act (XV of 1877) does not apply to the case of defen- 
dants, who rely on an actual possession which has 
never been disturbed. Haegotaxdas Lakiimidas r. 
Bajibhai JiJiBHAi . L L. E., 14 Bom., 222 


13. 


Civtl Procedure Code 


C1S82)> s. 214 — ’Right of pre-emption asserted hy 
onein possession under an otti mortgage in Mala- 
bai — Limitation Act, sch. II, art, 70.— Land in 
Malabar was in the possession of the defendants, and 
was held by them as otti mortgagees under instru- 
ments executed in August 1873 and January IS/o. 
The plaintiff, having purchased the jenm right luidcr 
instruments executed and register^ m May .and 
Time 1877, now sued in 1893 for redemption. 
SM that the defendants’ ri§:bt of pre-emption uas 
not cxtin.nisbed under Limitation Act, s. 28, and 
that tbey“were not precluded from asserting it by 
S 10 owtoto the lapse of time, and that the Ciul 
Piocedure Code, s. 214, was inapplicable to the Mse, 
because the persons asserting a right of pre-emption 

St;.,.?-..- 

art. 3 (1871, art. 3 ; 1869, s. 15). 


ment. ' _ , 

Suit to recover parama 

1 . ^ c ns did not abridge 

after forcible hut was intended 

any rights jjspobscssed otberuiBO than 

to give him the Ho > , po 3 SCS»ioa restored 

bv course oi ou wbicli be be^b 

without reference to ^e ^ of u bich 

Where a plaintiff sued to defendant 

he alleged that heu.is ^ suitnas 

had forcibly d>sposscssedhim,^ foMAPEK KuEvrtf r. 
Dot barred by s. ’• 

Chakgarachan Kaitdil -g 313 


KVJiEi DEPT 0. sronUA- Moma^_ 

■ Unlawful dispossession i.y 

9 ' TTn n Deputy Collect' 1 , 


11 bich belong 
resumption 


aetto as agent ior a nmw > resumption u 

to the Government vUc of those powc^ 

invalid lahhira] tenuics,..nn uy „„]au- 

“^umes lands tor 
fully dispossesses the pru 
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OJIMITATION ACT, 1877— coffitnusi 
absence of special circumstances pointing to ibe tank 
ja question having been used for grasmg by the 
villagers in exercise of a right other than and in- 
dependent of the aforesaid right, the user by tho 
plaintiffs could only he referred to that general nght 
SKCEEXAEr oy State toe Ivbia « hlATncsABnAi 
[I L B,, 14 Bom., 213 

16 Enjoymnl “* o/ riyK/oi" 

lieeniy yean — Rtghi of otonenhip-^Sixghi of ease- 
■menf as dulMigniehed from a right of owxtrahip 
—Bombay KegMlaUon V of 1327, s 1— Ifser — 
In Order to acquire an easement under s 2C of the 


•claimed. Citokieal 
OOTABSSAKDAS 


FUIiCHAKS 
LI. R, 


vontd be 
easement 
e IfAKOAtUAS 

,18 Bom, 692 


a.28a871,fl 29), 

Set Fobbiqv Covet, J’vsoubkt op 

tL L R, 2 KaA, 400 

Set Uaiabab Law— U oBTaAOE 

(I.L. R, 13 Mftd, 490 
See Ovra OP Feoop— Liuitatiok avs 
AOTSB gg FOSdBSSIO't 

[LI. R,14 AU,193 
Set Possissiov— A etbess Possession 

[I. L R, 21 Bom , 609 

fee Possession —Evxdbnoe; op Titae 

[L L. R, 1 Bom., 692 

feeBis JtmxcATA— JvdouEinB on 

Peeliiunabt Points 

[I. I* R , 21 Bom., 91 

1, Efect of Lavs of L%tiuta 

tion (Aet XlV of The Indian Law of 

Limitation (Act XIY of 1859) as to realty was 
held to bar the remedy, but n^ to extugoish the 
nght Does EVLiAsiUAi.Rirm ' v Fuuai 

[I Uad., 86 

VENSOP.lDnyATA V EaTABI HEBOVSn 

[2 Mad, 80 


LIMITATION ACT, 1877— oanf.fltfed 
persons who are in possession, and who have had 
no occasion to sue for recovery of possession Obb v 

SvYDBA Fandia . L L B., 17 Mad , 265 

4 Jlegulation VI of 1831 

fitadraa), t 3— Village teroice jiitnn — Village 


for many years up to a date not long prior to the 
suit Held that, as the plaintiff could have su d 
only under Regulation VI of 1831 in a Revenue Court, 
be conld not, under Limitation Act, 1877, s 38, 
acquire a title by prescription to the land Ficav 
TATVAN t VILAZEVEANAU ASABI 

[L L R, 81 Mad, 134 
6 and Bom, Reg V of 


there IS a sufficient bar to the claimaut's nght to 
recover, if he ever bad any The cause of aebon 


BIN GiNAEA r fllAOTANTA SIN DSTJZ 

[8 Bom , 280 

8. ■ - Trett—Land —Trees grow 

iDg upon laud arc "land*’ within the meaning of 
s 29, Act II of 1871 Possession of land by a 
wrong doer for twelve years not only eztmgui»es 
the title of the nghtfol owner of such land, but 
fonfere a gcod title on the wrongdoer Jaqbani 
Boi V Qanzssi . L L R , 3 All , 435 
7 - -■ ■' •' ~ 3?oue»t\o»^f land forming 

endotoment —When the land in suit was alleged to 
have fewmed an endowment, it was held that the 


8 — ■ Bottettorg tille — ilortgage 


8 Limitationinrelationtoper- 

ton* in undteluried ponession — Delay — The law 
of limitation operates against parties who have been 

r dty of delay and in favour of persons la possession 
23 of the Limitation Act has no applicaticn to 
Toi. m , 


9 . Sail for heredilari/ office 

aad for account —Where the plaintiff’s nght of 
Bnccesaicm to an hereditary office accrued in 1847, 
when A took it under a will and it was held his 
possession was adverse to the plaintiff , — Held that 
plamUff was precluded from setting up a fresh right 
7x8 
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l^miTATIOK ACT, 1877--^ 

An t {ci' 7it Act !!i'TA;u.-<if nelwwkt,-^ 

of in r-.i.o 

V I.- ; . •,: U J.f_„ I,. {„ .Jjj jj^ 

. I . n 

/o-i ; , ri./'f.-Ansr J,iirrli*s -r 

' -- .i i.',;,|,t r-j,;,} j,.., 

.1 » ;*J» ■ .5 in t-sLl",- J», ■>'<»! ,■! Jy ii cif 

«J.” . •! i f. r;. ;.; »o jf )i< n< n w-r-' 

.-I.. 5, ,,f o.,' Urntr.-; 

f. an. ‘i wo >!' Ktt,v^•. . 8 w. n., 22.'5 

Its j', o- ••-,•. 5,, n ? -sr to a »-iit j . r jir,-. 

t .5 •■ ' t. t jt, ..y 5 p_ 

'V ■* ''1'' tl. tva« 

! -• J r. I.Jtrt.t’Jt 

(W.k, 180-1,117 

« *1 - . - 

^ ' - ** / r.-.f-f-i/ti- It. Stitt ft'r — - 

(iti't t - f -1 f t . y. t.i a *1.'^, if 5i.' 

{•- trj- jftr ! .» r -ixv, ss lo it'A toofTir thr trai-.ifir of 
il !' ;i.« >• •«; -sr. ry ! f. : Jryrs'ff it I-ia ,i!r.it!..vr. 
tir ..f ft.' asj t Ii, fit.- t'f a rri-isIitiTS-iii 

fAS'*. r-f A . j .'"t, ♦, i^r.t trsilMf. .7. -1. art?- 

!; t tii "i ••.ii t< ti a !<. I til yil,.") tlio co-iAie’.rinal 
«~-!o 1 ^ a’ - f-i*.-, Fti,!, r a-t. in, 11 of Art 

if *!, j -rs <! « f linsilatt*'!! nsn? fn-nt flu' 

lUtr j'i.l.ji.ii J-f 't }!'.•-'( ti til. !t t f ll.r wfiolc of thr 

V-"' ;• kj ‘ -W. Jjttl.ittiy i:.<! r. OiiAllI ItAf 

{I. I/. 170 

Ki'Sr. r. t.f.KC.'i.Kn; Korn 

(W. n., 2604, 2S5 
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ntvncr, ntul that tl.c «„it v,a? hanrtl hv limitation 
1!..< l-ntinplo hhl dotvn i„ ,W?;,„r Shyl r. Ja, a- 

J..AM r. K AI,W . . . I. L. n,, 1 AU., 592 , 

’TTT'T T" ^/AC-CoatfiVwtaf 

frt.vt Kite, Jirrml Ary/t.j lo run.- 
A i(Wtht:o;,al vttKhv, tvhr, ,v/i? j;, j)o?.-(«ioa, applied 
Kwtilalt 0 . Xyil of 160G to have the condt 

I!» .liiJy JS/S. I„ Ttoumher 1871, the conditionar. 
ii-ni.e,' Aurd for of the {trojieriv hv virtue 

of thi ^>!!diti(.;inl i..ale li.avhi- become .abrolute. He 

of whifli he obtained, 
rt! tin' no.h April 1S7P. formal jx)??cr‘-ion of tlic- 
ppspi tiy acvordln;.' to latv. On the 23rd iifnrdi 1880, 
a »Hit ivn? I.rotipht anainrt him to enforce a iHit 
of pn-imptio'i in rcApcct of thejiroperty. HeldlMt 
the pitio-l of limitation for sneh suit ran, not from ’ 
the I xpintion of the year of peace, Init from the SOth 
April 1870, tlie date the conditional vendee obtained' 
it, (Xtvntion of hi? decree, Phag CaixrnEr 
r. HitAJAK CiiAn.iiiit . L It. E., 4 All., 291 

Contr,,, J!L•l>^r.^.r. floss r, Dooeoa Prasiu'D 

[2 N. W., 284 

8, PurcTinsr ly morigayee — 

Chiirt /or frftir.ptio;,— Cause 0 / aciion . — IVlicrc 
a aiortpr.pec heroines a purchaser of the mortgaged 
prrJiHTty. limitation nin.s from the date of purchase, 
as npain<t a claimant by ripbl of pre-emption. BCD- 
-iinri: Doss t. Dooua.i PsrhsrrAv . 2 N. W., 254 


C. • A’kiV yiv I refftplicn — 

J'e rer!‘ I'-rr ly r ,r. lt(i- rt.-,' rCB-fre.— Ttu’ tl.'fcndaut.n 
rt'-i'Mtlf" a! Vi f'be, forivhrtfil the tnortpape. and snli- 
-fi.piinifj i'lii! (In' .anri!r--i-p!m'h.as r of the rights of 
th'- r<’ntr!::p-t.it Vital r for jiiHi-'dnn, ami obtained n 
iheti'-. in ixivUti'in tif ivhirh he obtaiucxl p ssrssion. 
JleUf that tin S lit of the pKintiff alio claimed pre- 
en} tie-, it-n- f.rit Icirred by limitation, a? it was insti- 
tutid •.-.iths-.s o-if ymr fiom the d.atc on whicli tlie 
a-iml-r, v-lii-i.' jirttch.a»e xvas r-onght to lie Kt aside, 
cbtsir.fd f.itn.a! ivrio'-iio'i of the property to ivhicli 
J.'J# rith. firhdnilly Ind berome nl'.sdnto. 

JUl’lll V P.l.a'MIv'r. KOMAU PA8n>Kr 

[2 Acrti, Pt. H. IQA 

0. Prf-ertplicn—Tojsrstton 

(tJUr sate in erertsitan 0 / derree rf cendilioaal tale, 
— InlSdl, ytpnrvlnscd co'idition.ally certain immove- 
able prf.perty, which in 18G3 was nttnchid in exern- 
tion of p drene. lu 1S74. the coudiUoual e.alc 
kaving hccri forccle.scd, J! obtained a decree for 
poiswsion of such property. In Fcbrimr)- 1S75, ho 
obt.aimd rnntntion of names in respect of such pro- 
ivrtv. In Koveiiibcr IS/.", nrrangernents having 
been made by him to s.atisfy the decree in execution 
of which such property had been attached, the attach- 
Tuent was rcmovcil. In December 1875, he acknow- 
ledged liaving received possession of such property in 
execution of his decree. K sued liirn m Kovember 
1870 to enforce bis right of pre-emption in respect of ! 
such property. Jlehl tliat limitation ran from the j 
d.atc when 11 obtaincil sneb possession of the states 1 
of bis conditional vendor ns cntitlcel him to mutation 
of names and to the exercise of the rights of on j 


0. Suif/i>r pre-fmpiion — Tttr- 

c\asr hy tnorigagre in possrssioti.—fVhcn a mSrt- 
■ gageo in jwsr.'sjon piirdmscd ibe property mortsaged, 
-~Jte!d that his pofsessiou as proprietor commenced 
from the date of pnrclinse, and limitation would run 
form the date of the purdinse against a claimant by 
right of pn'-cmptioii, and not from (be date be got bis 
name recorded in the revenue record as proprietor. 

BAXAzrnR v. Gukca 11a3C 3 Agra, 280 

10. — — Tre~e,nplioo, Suit for , — 

Held, in a suit for pre-emption, where the property 
liad been purcbafcd by (be mortgagee in possession,, 
that the purchaser obtained physical possession of the 
property under the sale, not from the date of the 
sale-dcexl, hut xvben the contract of sale became 
completed. Held, therefore, that the contract of sale 
leaving become completed on the payment of the 
purchase-money, the suit, being brought within one 
year from the date of such payment, was within time. 
IiAcnsii KABAiy Dab c. Suboaschab Dab 

pc. L. E-/ 2 AIL, 409 

11, Sale Ig mortgagor of usu^- 

,7Viicfiiary mortgage — Possession of rendee Cause 
of (icfion.— IVhcn landed property sold by a mort- 
gagor is at the time of sale in the usufructuary 
possession of the mortgagee, the rendee mnst beheld 
to hare taken possession in the sense of the limitation 
law at the time when' he acquired possession of that 
which xvas the subject of sale, viz., the rights of the 
render, and of these he acquired full posscssion- 
as soon as they had been conreyed to him by a rahd, 
transfer. The limitation of one year pronded by 
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XnaiTATION ACT, 1877— eon/iHi«!l 
Whether each a diepossess^ott >9 vrltbui the ccnteu* 
jilation of B. 16 Act \IV of 1859, or not That 


against him If he sues aftei su moatbt hare ex* 
pired the parties to the suit arc left in the uttne 
coudution as they would have been m under the for 
mer law with reference to the pioducticmof proof 
PbOTAB ChONDEB DTIBCOAE e KiKtAE3WUBB<B 

Dabee 2 W R , 250 

8 ProtJ of title — Potatuion 

—In a suit brought on the lUh Slarch 18(2 to 
rcca\er certai'i plots of la d n) as re fo matioi s 


J ilaiutifft took possession thereof t» of rr formed 
ands and bad been maintained in possession under 
awards under Act IV of 1840 but tbat in 1868 they 
were ousted by the Coll'‘ctor who asscssed^bc same 
uuder Be.uUtioiXI ofl82o aud settled them with 

(t, J ? J «a tT,fJ ty i , t ^ ♦ \TV -* 


aEOioB OS BAcssBauKQB It B , 7 1 A , 73 

art 7 (1871, art 7, 1859, s 1, 

cl 2) 

1 Suit for tefeanl * v.ogtt 
— A suit for scivaut s wages was governed by the 
Iimitatioa prescribed by cl 2 s 1 NoBiN 
CUU'DEB 'MOZOOMDAB r bEHVT 

[SW B., S C C E«f.3 

2 KoueeholA eervant — 

Jjahourer-"Ttmpte lervanl — A person whose duties 
axe to sweep and clean a temple provide flo vera for 
daily worship an I garlands for the idol is not a 
houeelold servant uitbin th meaning of art 7 
of Bch II of the Liiaititon Act MurnnsKuoT 
Manakal Biutatbbapaw Bhaita Thibipad r 
Ebanoot TBisoi’ti. PianAHXTn Baua Pi9haboti 

II L B , 7 Mad., 99 

8 Suitfcrarreareofmonthlg 

^apment for instruction — A suit for arrears of a 
monthly payment agreed to be made for instmction 
in fencing and wrestling is not governed by the 7th 
-clause of the Limitation Act as that clause does not 
apply to the pay of a teachei or instructor Pxlwtas 
Jabbam Sahib Vastbaib v Jbbaea Baja Tbtab 
s [8 Mad , 87 

4 CAouk daf-^tservant — 

Under Act XIV of 1859 a chowkidar was held to be 
a servant within the meaning of s 1 c1,2 oftbatAct 
GOLAMEB C POSLAK 18 W R,, 28 


lilMITATION ACT, 1877— confmtierf 
The following were held not to be servants — 

A manager of a company Is the matteb op 
THE Gaboes Steak Natioation CoMPAur 

[2 Ind Jut , IT S , 181 
A tahsddar or collector of rent Abub Ckavdba 
UABD lIi V Bakakatii Bakhit 

[1 B L B , S N , 20 
S C Obook CnuBnsB Mosnui. v L ouanath 
Busm* 10 W B., 200 

A mohurir under an amin for batwaca pur* 
poses Abuata Chabab Duit V Habo CnAa-BBA 
Das Uoiiie 4 B X< B , Ap , 68 

5 C Obuot CiiiTBK DtriT r Himo Chuvues 

Doss Bkiee 13 W B,150 

A mooktear Nitio Gopab Gsose p JIalein- 
Toaa 8 W B, CJr Hef, 11 

6 Employer and labourer — 

The plaintiff a^ced with the defeudint that m enn- 
sidcrati n of the posscssiou aud use of certim land 
and a third of the produce foi the season he would 
provide seed aud labour and carry on the cult vator’s 
share of the piolucc Held the parties were not 
in the posit ou of employer and labourer Ainiz 
Kobah i \ EBKATA StTSBAixAu 2 Had , 887 

Under thsprercut Limitation Act the sen aut must 
he a household servant to co ue within art 7 

0 e I i 


as a d sboneioent ou account of the waves of the 
plaintiff to whom the deti.adant was legally boinl 
topayitovcr blTA Eaka Phai i Ttrussuti 

[4 Mad , 43 

7 — Su i for ter ant » onges— 

Pised Monthly eafory. — Where a servant is ippom 
ted on a fixed monthly salary and there is n thing to 
show that the salary is t be paid lu advauce the 
limitotio 1 as to each mo ith s salary commences from 
the time at which the salary became due t e the 
end of the month and sot from the date of the 
dsmissal of the servant Kaii Chubv Miiteb v 
hlAaouBD Soeeeu 6 W B., Civ Bef , 83 

art 10 (1871, art 10 . 1859, s 1, 

cLl) 

1 Possession — Coa»^rttC<»i)« 

and actual possession — -Under the Act of lSo9, 
tho posseasio i necessary under the correspoudmg 
clause was held to bo uot a mere coastructive poss s 
moo butactualmanual possession G03BAIH GOBIXO 
Pbbssad I Fatiua 2 W B., 5 

EtriiAB Am « Azuot Alt 8 W B , 333 

Mahoubd Bossein 1 Mohsot Ah 

[7 W R., 20S 

Jai EtTAB r Hexba Lal . • 7 IT "W , G 
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I.miTATlON ACT, 1877~-if,/,-ni;r.f. 

I'nrtitiij 1 n!iit iu<n fijiir.jto jurlsiia. Snljir* 

liv tKr> (Ih’Ii (if *nt<' m Uij. I:!*}, 

Ja-Hiin ItiS. Rinl !:.v;i!rrr<l tn tin- I'tii .Tannery 
J, n (if t!jc (iH/idnl r<>-ii!i3r< ra « iM n* 
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tly :r ♦Kv-f a }ii all tlif,,- t ilh.>,,, ,\t sJi.' 
p Ui*. ti'.f (s’.irc* in t«oi f th.- ‘.Ula^n ia 

t'f ?1>>' , v.ivl. r ft l-.ivuft'V li-firt tliii 

puiiau; t!u>' Ttjvvi «•!, i-.il a,,, ^ff n-nin,! ihr 
ymrln.i--;) im.j, ja .j,, 

!i!',i- ftf !{i. Jill, in isin-i f.f ftt.ft'hTftf tin- 

'll <i>-*lArr;<( siml-r a ja> ii-- -ry On 

til- ) r ii. Jftnunrj thi* lit'.-ftii'itifr-Kit cft-ainri-r 

5 sn'v’i*. ri_» tU l!,r >,!i inra ftivl tlia to 

( l.fi'nn },;t ri^Ii! i-f i iHil-rOir 

lift in f-eii-.’, . f til ■jiiir.s uM 5<i t!,i Mlhvci. 

f/c/-' {'[.s' i>> !>„ r-i- of t!if »ijr of nil of 

ri-ilii.ii'* s'!*! liy ti.i It (‘r to tlo Jn 

J-va -i 1. aiiu’li Ijn^ till «fTtil cif » !!:•'. 

ill ri'!‘ in S>y n ii r < f thi' tan ( »*iSn in tli»' 

r'rt.n > 0 . it thi; n'ty IW 

rt_< ia aj.-rh t*i ii'i’-lf -iii.ia.VsI jior,,'a'oi” 
a-iltUU'. tin r. TiVUr" "t aft. Kt, n la 11 nl tlir l.iinil. 
a£r.t.\r;. Isi a •* lint*. *-irli r’ till' Inn Ilf liMlitn'i :i, 

v.ll),-!) I-I' .ti’I.Ji’ltf a i I'ti-. , cnjir.aa IT irs.Jiltial, to tl'i- 
1 nftj t. 1 r hff cl li 1 , n -ju ad (lo'u I'V ann'lnT in 
Ji-ja-i J ( f ni.—S: ft ri.'lit nd fm a So Jii'.i to iini^.ti-Ji i*. 
an 1 ft« to « l.ii !i til!)!* I to mn n/niMt him lyio t f 
5 ti> rv 1 .vly fji •!! ft jndicnlAf loiiit. £!ic utin! •‘|ili_na 
(lii-ftl'' iiiij ’ll. a » n.i' in 'I or. it O'' 1 ' rv' jiti.'li' net il.i-ic 
vliicji rf it« If raiiM^n ir (m.'lit t> (oincy ti tin* 
tnitnl of ft itr-.'! nnlitc tli-.t'liia lun l» o-i )iri" 
jit'ltrcl. aln i.jnitj of n'ldr.ji'.lnn ta net su“c.'pli'.)lo 
( f |i /"» a'.i n rf tliia 1 ) 'I •fi{'tir> 1 iniii. .■• ft < lie liv ti'liirli 
It 1 * tntiifi rri-it, at.il a j n-ttiii.tt'r iitiji noliint; mii-Ii 
ft !"il>' Iri-i o'n Voir fr m tin iL,tc of r.oia(.nrttn:i 
pf tlio i'.^tn'.if.rit of rill' nitliin nliirli to i riiis; 
li’a unit, 7 /r/tt. tin .'i fti.'c, Sint tlio [Hroi of limit* 
n’io’il ifTitomn from tlri- ilit. of the r>v*'lrutio:i of 
til." ill..! of a-ilc, ninl tl.it the mlt nna nithin time. 
SniAV. Si;a»! n t. A's.\S.'.t 111 i.vm 

p. L. R, 0 All., 234 

20. Sittl jL r pri’-niptuin hint i 

t ♦( (! ii.f.rfpiipe ly ciitidiliiiii il file — .let, 

.tirl. ft?) yv yjiM!/ ]i ircjjimi ." — llfhl (J) tint 
till' otln r e mlitio'.'! io i:i'_' priH.'iit lu'ci ^'-iry to nnke 
nrt. 10 of the. c lo'iil fch. thilo to .let A'V of I,'.77 
api'lldjll. . art (0 'Viiultl apply to ft sth' nlilrli in 
iti int option 'vni ft m 'rty.rjri hy mnilitioiiai (nie, but 
whifii, (itlor by tloi opi ration of KcjtuHtioa 
XVII of laOG or by the op niltou o£ Act IV'of ISn^, 
Inilbiromc in dfivL an nb^oIult'*ali' with thcritrlitof 
ri’ilrmiition ttonc. (2) Tint in such ft cru-io ns nboi'e 
limitation bt-^iiin to run, wlicr,-' Jlcfaihitioa .WII 
■of IPO.i applies, from the c.rpiry of tlie year of praoc. 
(3) Tint ft slnre in nu uitdiriilcil yalnimlftri mehnl is 
iiot sriFCipliblo of “ fihysic.-tl jwnoaalon ” in the sense 
,if nrt. 10 of the second schfdule to Act XV 
of 1877. (t) That constructive jiOtscssion, c.y.. by 

■ receipt of tent from feimnts, is not ‘' jdiyfiicnl posscs- 

■ sio'i ” within the int'-nning of the said article. *4f» 
A'lhas V, Katl'a Pratad, I. L. It., 14 All; 405; 
jCftlh Prasad v. Ham Patlan Pam, /. L, P., 4 AU., 
SIS ; Goordhvn v. Jletra Singh, S. D. A., XT.- ir P., 
18G5, ISl ; Oaneshee Lall v. Tooia Pam, 3 Agra, 
376: Jageshar Singh v, Jateahir Singh, I, P. Pi, 1 


1.1MITATION ACT. IBn-eonlinaed. 

1;/" r. L. P., 4 

All., * A r. f. mnl to. JiATtn, IlnOAjt v. JlAvscn Aij 

• • • LI,.R,20A11„315 

See JlAiiAV Irani Kn.ir; r. Giias-xta. 

[I II. E., 20 AU., 376 

ntid A,vw.«;-t'i..IfA<j r. .Twau I'j;a 9 AD 

Cl. L. E„ 20 All, 368 

— nrt, 11. 

S-e Ca"!:*! tr.vnrii apt. 13. 

. find nrt. 140— Orr/f/Ts/sef- 

rlntm under s. 215 , Cii il Proerdttre Code, 1859 
2i'}. 211, i><,^ „/ ci, il Proi-edure Code, 1882- 
Si!,( fur pn/esiion. — Where, in co'iS'’quciico of an 
.advdv'Onh r irtis.sl under the proviMO'is of Act VIII 
*. 2t'i, ft suit is (since the Jjimit.atioa Act, 
1877" into force) iiutituted to establish the 

jdaintiff''' riu'ht to c, rl.ain pro|>erty, and for possession, 
«'tch S'lit is not porerned by the protislons of art. 11, 
p<-h. n if .let XV of IS77, blit hv the general 
liu'ilati'n of twdic jiftrs. Kogiath Ohundcr Paul 
Clu, '~dl.ro V. Preonnth Pop Chordhry, T. L. P., 4 
Calc; CIO : 3 C, Jj, P., 25; 5lalon</tnv Dossee v. 
CV, rv .Tunm-.njoy JMliel-, 25 M'. P., 513; 
.7iyr,st\ Lon! t, Piininn Phoha.S C. L. P., 3i; 
nnd Jl'Xi ChtinderC.'ialtrxyeev. S’lama Churn Garaf, 
10 c, /,. P., 455 eitod. Govxj, CllUtiom MlTTEB 

r. JIoiu 911 Ciir.vDjrrt Hot:, in 
[I L. E., 9 Cnlo., 230: 11 C. L. E,, 303 

lii-'i'S'Ct: UntrocT r. JICTtLt Smiv 

[1,1,. E, 0 Cole., 103: 11 C. L. E., 409 

2. Civil Procedure Code, 1359, 

s. 215 —PeUnte of properh/ from attachment on 
appliention of defendant. — Tlic pltintill applied for 
the attachimnt of ft property, and oa tin objection 
of the (lefendirit the prepay Was reliriscd from 
.atf srliwie'it. Held tint the plaintiff was bo'and, 
nnddb.t’tC..lct VIII of 18,")9, to sue in the Civil Coart . 
to (.'tablish his right within a year from the order of 
nlc-vsc. J cnoO l.Ai, Ui’ADIITA r. EKBAiOoyrsBA 

[7 W. E., 458 

3 Cin7 Procedure Code, 1859, 

jf. ofo—j) lie from mhic'i period of limitation runs. 

— 'Jlie rffs,.t of tin' last sentence of s. 240, Act VIII 
of I'll, 9, is to exclude ft party to nn investigation nndcr 
tint sictiin from any other remedy than that cx- 
prcssly provided for him by that section, rij., a 
rtgular suit to lie bronglit witliin one year from the 
date of the oriler made ag linst him, nnd such party 
cannot wait till the sale of the attached property has 

t. ikcn pi lee and bean co,iflrmcd, and then bring his 

suit within one year from the last date Sy.TllAPp^ 
r. SABAT Swan ... 3 Mad., 220 

4 . Civil Procedure Code, 1859, 

i. 213 — lCone'/~debfs. — Act VIII of 18o3, s. 216, 
applies only to immoveable property or to specific move- 
able property, not to a debt dne. When a debt due 
to a judgmont-debtor is attached in the hands or the 
persou ■« ho owes it, he may pay it into Court volun- 
tarily under s. 341, or under compulsion under e. 242 
or be sued for it under s. 343, A person thus sued 
would not bo barred because ef the lapse of a year 
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( 4921 ) DIGEST OF CASES 

LIMITATION ACT, 1877— 1 LIMITATION ACT, 1877— con^^nll^£? 


£3Agra,376 B C ,Agra,F B , Ed 1874,167 
12 iSi(t< /of pre tmptton — 


suit should be calculated fion the date of the sale 
and not from the date of the redemption of mortgi^ 
EUSIUil SiHGK r SlAHTTHBA'f bllfQH 

[5 N W . 170 
13 


- tmpiton — Atiaalpo$ 


seMvon— PtircAase o/ ej« ty (if redempt\on—Held 

(Stuabt C J disaentu g) that the purchaser of the 
eeiuity of redeu ption of tmmoreahle property nhteb 


does not take actual poesesa on ’ of the property 
nntil be takes risible and tangible possession thereof 
or enjoyi the rents and promts of the aame after 
redemption of mortsace JAdsaiiAB So^qb t- 
SiBQH 1L.B,1AU,8U 


14. • 


Suit Jor frt4m^U<m— 


essential to gire ralidity to the transfer Ohbao 
EHAB ■« laiTAn ALLEE EbAB hlAHOUBD Ma 
BEOOB AXLEE EBAr « lUDAD ALXEE EkAB 

[1 N W , 9 Ed 1873, 8 


15 


for pro tmplto»-~ 


Poeeeestofl — On the 19tb December >876 A gave 
T a mortgage of bia share m a certain villi^ The 
terms of the mortgage were that A should remain m 
possession of his share and pay the interest on the 


not entitled to reckon the year from the date on 
vrbich the possession by the mortgagee of the share 
was recognized by the revenne department and the 
suit was therefore barred by art 10 sch 11 of 
Act XV of 1877 GniAB Snran \ Amah SiKQn 

[I L. E , 2 All , 237 


16 • 


• Sutt to enforce pre emp 


registration of the mstrumeut of sale Uitkae Das 
* Nabaib L L E., 4 AIL, 24 


and art 120— AfaAo* 

law — Prf empUon—CondiUonal tale— 


tioned pntti in eiecntlon 6t a decree which they had 


that time Digasibits LIisssb v Bau Dal Bot 

P L. E , 14 Calc , 761 


Joint eale of undivided 


msAof an<f otter property — In a suit to enforce a 


19 . — ■ — ■ ' TTajtb ul urz—Co tbarers 

—Effect of perfect partition — Eht/ttcal poetef 


luai lie nau Letu >u possession siuoe ui« eaeouiioil 
and renstration of the deed of mortgage Sel^ 
that whether T had been in pl^iaiy possession of th^ 
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DIGMT OF CASES. 


LTOITATIOK- act, 1877-rM, 

jiiit «}!MI Siii'Cju! fo'irt (IKUIovyb mt invt fUtmtimi 
mt'I.T f. “-C <>f th*' till' clrniimul luav lirinc 

lisi ftut ivitli'iti til.- (C.iinnry <.f limUntioa 

t<' liH MS)!. Vj:;,'KAI'.< r. ClirN'nAC.AVA 

[I. 4 Bom., 21 

^tr Ji tii f. IIr>-«vi.v 


(I. Ij. 11., 4 Botn., 23 note 

10, * . ... St/t! p>tn-7t(ttfr snh 

njffr Tvir-'Hi n I r'rlitu-t tK — 

In ( Ilf .Til.iru' iij.'i'i n ti;('r*.,;ap<' I'Vicultd 
I’V .{, (!). (Im r<i .ht';.!. r(i jntri’lm'iHl tlic fi’iuin' whicli 
v.aB t’.i. i.j 5)i(' ii;..rSt:ni.*.'. {»;i nil Mj>i>licaf!Oti 

f!~ n!S rr.!..- !.» J .. JIfiJ illll, JW ,, (lny 

/?, .I'n .t..;. uiio tliit his falhir 

J, liti jiii.J..,! t;.,- tuitirr, iintl tint C. v.lio Inil 
sttl s.jiu !iiU hfv'ti:!-,. till' jnirch.ssrr itnih r n mIi' of 
nrrin.'! i f (in-, at rsinni.', l.mt a\oiiK>il tin* 
tfar.rf .f's min-at. Oj.tit t*’ nhirh the 

Asrs ji's.t.’ tii.rniiM'i r. fisM’il to taler 
lilt". tAiihi’ri' ;ml.e ftiie »'n']i!lrv. leaviiii; the 
(hi-m-! .ihh-n 1,1 t-stahlifl) tluir ri!.-lit h_v li ripiilir 
'1 Ji>' (i.'ih r '..as titiihrAit VHI of ISoO. 
A ff'sit Invim- Kiu hrtiuu-iit, — Jtrlt! tint the one 
ytnr’s limitnt:. n j'u'vidnl hynrt. llof Art ICVof 
1877 dill let njiidv, ll.tsn Jlni.tiiv llvsACK r. 
Urm.r.N t )ir:;i>rj; Si.m>ji , 22 C. L. E,, C50 

17, Jlr/m.il <0 tfep sale tn 

r-eriiti<f! vf <Vi-rre. — Cirlniii Iniidi ImAinj: been 
attnehed in itu-ntion of n deeree <il)t:iine<I by A 
ntniiii<t a, C intirniided under e. tltO, Act VIII of 
IS'it'. rl,Aiinii« tluir reK-aso on thei,'nmnd tint before 
the nttnrhineut tliey Ii.nd been conve_\cd to him by JJ 
miller n deed of .s.il'e j and he jiroyed Hint the exccu* 
lien snle niiyht be stnyed to enable him to put in 
the deni after hat iim it nvi.4crcd. The Court, 
hmvcver, rtfusnl to slay the Kile, and the lands 
tvere fold in t.’tcculiou. More than a year from 
the date of the Court’s rcfus.al to st.ay the sale, C 
mirtl to e.At.ablish his right to the lands. Held 
ih.it the suit iras not b.nrred by limitation under 
B. 2IC, Act VIII of IS.'O. Binco the refus.al of the 
Court to I'ostixme the sale tvna not an order under 
that section, but nas a mere refusal to order n 
IX).st]ioncuicnt under s. 2-17. 3ruKlH7>' Lau, Pai-DAT 
f. Kooa-jju>- Laij, 

[16 B. Jh. B,, 228 : 24 tV; B., 76: 

Ii. B., 2 L A., 210 

18. Civil Trocedure Code, 

1659, s, S4G— Claim rejected otheririse than on the 
mcrils. — S. 240, Act VIII of 1850, made no distinc- 
tion in fn\our of cnsc.s not decided on the merits, but 
made it imperative on the party whoso claim to 
attached property had been rejected, under any 
circumstnnccs, to sue within one year. KuodA 
Bvksh f. PuitstAKTrsD Butt . 6 W. B., 214 

19. Hejection qf claim on 

iinfriistivorthy evidence. — A claim under Act VIII 
of 1859, s. 240, rejected because the evidence pro- 
duced was unworthy of credit, was on the same 
footing ns if the claimant had failed to produce 
any evidence, and the order rejecting it w-as one 
on the merits and not on default. A suit there- 
fore for the pi-opefty must be brought within one 
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limitation act, 1877-continued. . 

n^L o£ the claim. Goonoo 

J)03.<! IlOV r. SO.VA AfOKEE 1)033IA 

[20W.E.,345 

8I!EE3IEA’T0 II.AJEAIt r. TAJODODEES 

[21W,E.,40a 

Ka3!lvi:i: Dahia r. Issun CuuuDm Eov Cnoiv 

W. E., 39 

ijin-oonA Sooiiuunr.n Bedia v. Ijjptoo.vmssa 
KjtAToo.v .... 24W,E., 411 


20 , 


■ Order rejecting claim to 


etllac, ted property — Dismissal of claim on failure 
to prodacc evidence, — Certain jiroperty Laving been 
ntl.'H-Iied in ixecution of a decree, the plaintiff inter- 
vnied claiming the projierty and was directed to 
.adduce evidence, which, however, he failed to do, and 
the c.ase was stniclc off. Held that the ovdci' strik- 
ing off the case must he taken ns an order disallow- 
ing the claim, and that tlie plaintiff was bound to 
bring his suit to establish his claim iritliin ouo year 
from the date of the order. Sadtjt Ani r. Eaji 
Djio.ve .^Iisseis . . . 12 C. L. B., 43 


21. iVhcii a Court dis.allows a 

claim to nftachcil property by reason of the claimant 
not having given any evidence in support of the claim, 
there cannot be sail! to have been any investigation 
nndor 578 of the Civil Procedure Code, and the 
order cannot bo Riid to he one under s. 231 ; art. 11 of 
the Limitation Act does not therefore apply to such, 
a case. Gooroo Doss Jloy v. Sana Monee Dassia, 

50 TV, 1?., 345; Sreemunto Eojra \. Tajooddeen, 

51 W. 11., 409; Tripoora Soondwee Delia v. 

Jjjnloonnissa Khaioon, S4 IF, Jl., 411; and 
Sadat AH v. Dam Dhone Misser, 18 C. L. M., 43, 
dis.scntcd from. Kalla Hal v. Broton, I, L. £., 3 
All., 504; and Chandra Bhusan v. Bamhanth, 
I. L, n., 13 Calc., lOS, followed. Sardhari Lai v. 
Amhika Brasad, I. L. B., 15 Calc., 521 .• i. JB., 
15 I. A., 1S3, explained. Kaiiab Sihoh v. Toeie 
JlAiiroK . . . .1C, W, N,, 24 

22. Barty refused admittance 

to proceedings. — The law of limitation, under s. 246, 
Act VIII of 1S69, could not apply to a person whom- 
the Court had refused to make a party to the proceed- 
ings under that section because he came in too late to 
bo made such a party, Eoghoonath Doss JIoha- 

EATTOE 1'. BroONATH Doss MAHAEATHA 

[14 W. E., 304 

23. Jadgment-dehlor not a 

party to proceedings. — When the judgment-debtor 
was not made a party to a proceeding under s. 246 of 
Act VIII of 1859, ho was not bound by the law of 
limitation to sue to establish his right to the property 
within one year from -an order under that section, 
relasing it from attachment. Imbichi Kota r.. 
HAKSTtrOTAT Upaeki • L Ii. B., 1 Maa., oVL 

24. — Civil Procedure Coder 

1859,' s. SlS—Bartg against whom order is ‘‘given’’ 
—B.igU of suit— Limitation. -The plaintiff brought 
a suit to establish his right to certain property as 
against the claim which the defendant had success- 
fully made under b. 246 of the Civil Procedure Coda 
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.from lettmg wp any ground of def«uce which he may 
Jiavc agamit the claim EAitBUirr Kooeb c Ka- 
siEsscE PEBsnAD , . . 22^.11., 80 

6. ■ ■ Ooodi teited i» 

«x«ctt<to» of decree~Sii%t by otcntr. — A person 
suing for goods which have heeu illegally auld in MC» 



nor had he proved that he held exclusive possession 
of the property attached TuOE Caatm «. biPA 
Eau . . . . 7 N. -W., 113 

7. io avoid oalo «» exe* 

cation ^ deem of Small Came Court patted tetlh 
out jvrisdiolioit —A obtained a tnoney^decrcc upon 
a bond in a Small Cause Court against S, by which 
it was declared that certaiQ landed property hypothe* 
cated by the bond was to bo primarily liable for the 
debt The decree was transferred to the Court of 
the Sudder Amecn of the same district, the property 
was put up for sale, and it was purchased by C Prior 
to sale, £ alienated the property to X), who after 
sale preferred his claim to it under s 246 of Act 
VIII of 1859, which was disallowed Alore than a 
year after tins D brought this suit against C to 
recover pos,essi n In special appeal it was held 
that tlie decree of the Small Cause Court being- on 
the face of it without jurisdiction, the suit wsa not 
barred, and the case was remanded, to be tried 4>n the 
merits Lala Gakdab Lal r. Uasieaiiiii8sa 

[7 B. L. K., 235 ; 16 W. R., 311 

8 - r,. ’ Ti. r ’ - -‘i 

S.Z46- . ‘ • . 

Act VIil I-- 

which I I ' ' * 

been adopted. Venkatasabu e Aekaiasu 

[3 Mad, 139 

8. Clatm to attached pro- 


-warusiur a ueciai-aiiou iliaL lue piopcrcy oriougeu u) 


MMITATION ACT, 1877— co»»ft««erf. 
the judgment debtor iTeZd that the suit was not 
barred. jAaaABAKCHUlloaB r SacuiiBibi 

[8 B. B. B., Ap., 39 ; 18 W. E., 22 
10 - — ■ ■ - ■ Order pasted in miscella- 

Mout department . — Where an order is pissed m 
the miaoellaueouB department without enquiry m 
conformity with the provisions of s 246, Act VIII of 
1859, it u not io be regarded as an order withiu 
the terma of that section, and a suit to set aside such 
order would not necessarily be barred if not insti- 
tuted vi itbin a year. BnoLA Durr r AmtcD 

[3 Agra, 807 

11. — ' Claim to allarhed pro- 


CiiAHtiBA BarSAW Gahoofaubta r. Kam Eakth 
Bahbiui . I. D. E , 12 Calc,, 108 

12. ■ ' ' — ■ ■ I/imi(atton—Appliealt- 

Uhfofe 246 —Limitation uiiders SdC.ActVIIIof 


tion Eapha Natu Baxszjbe « Jopoo Nath 

SiBon . 7 W. H., 441 

13. — ■ ■ — Claim io atfoehed pro- 

perty— Suit for- postesuon — A claim to property 
about to bo sold lu eaecution of a decree was made 
under s 246 of Act VIII of 1659, but tho Court de- 
clined to entcrtaiu it, and passed an ordir undpr i 247 


14. — — CiviZ Procedure Code, 1859, 

t 2i6—Suil after order reZeosiny property from 
attachment io etiablith right to bring property 
io tale —A’’ caused certain property to be attached 


released the property from attachment and directed 
Wto bnoga regular suit If sued to establish his 
right to bne^ the property to sale, alleging that his 
causeol action arose on the day the order was passed 
leleasingit fromattachment Setdt'aa.t the suit was 
not barred by limitation by reason of not having 
been instituted wathin one year from the date of 
the order Kameah » Nkit Baoc 0 N. W , 185 

16, Ltmttahon Act fIX of 

1971J, art 15 — A claimant against whom an order 
has been made under s. 243 of the Civil Procedure 
Code (Act VIII of 1859) mast, sue to establish his 
right withiu one year from the date of such order. 
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to nmttcra in dispute between dccrce-liolder nnd 
claimant, unless the party apninst whom an order is 
passed under s. 24G of Act VIII of 1859 fails to 
bnnp aVegular suit to establish his right. In the case 
Tneutioned in the order of rcforcnce as apparently 
conflicting with the above view there had been no 
adpulicatiou on the basis of possessiun by the Court 
passing an order under s. 24G of Act Till of 1859, 
and the defendant in possession uas therefore at 
liberty to assert his pi-oprictary title against the lion 
set up'by plaintiff under the said order, passed with- 
out ijurisdictioii on the miscellaneous side. Badiii 
Pkasad r. Muhammad Yusup 

[I. L. R., 1 All., 382 
Distinguished in Jor Pjiokasu SiKoir c. Anuor. 
OruMAK CnuND . . . 1 C. W. IT., 701 

31. . esfaiUsli right . — 

H caused a certain dwelling-house to bo attached in 
execution of a decree held by him against 21 as the 
property of 21. J preferred a claim to the property 
which was disalloued by an order made under s. 246 
of Act VIII of 1859. Two days after the date of 
such order 21 satislied A’s decree. More than a 
ye,ar after the date of such order J sued J} and 21 to 
establish her proprietary right to the dwelling-house, 
allcgiiig that Jf had fraudulently mortgaged it to S. 
Held, following the Full Bench ruling in Bodri 
JPrasad v. dltdtctmmad Yusuf, I. L. 21., 1 All., 3S2, 
that J, having failed to prove her right within the 
time allowed by law, was precluded from asserting it 
by the order made under s. 246 of Act VIII of 1859, 
and that, whether or not the. decree was satisfied 
after the order was made, the effect of the order was 
the same. Jeoni r. Euagwan Sauai < 

[L L. R., 1 AIL, 641 

32. — — Suit for declaration of 

right and confirmation of possession. — The limit- 
ation of one J car in s. 246, Act VIII of 1859, did not 
apply to a suit for declaration of right and coufirma- 
tiou of possession. Wuziee Jamadae v. Roob Adi 

[12 W. E„ 33 

33. ^Possession — Claim. — In 

execution of a decree against A, certain property was 
sold in 18CS. During the proceedings which led to 
that decree, B, the wife of A, had preferred a claim 
to the i^roperty under s. 246, on the ground that it 
was her stridhan, and that she had always been iu 
possession of it. Her claim was rejected in 1866, 
but she remained in possession. Held a suit by B 
to establish her title to the land was not b.arred by 
the limitation provided by s. 246, though brought 
more than a year after- her claim was refused, since 
she was at the time in possession and had remained 
after-wards in possession of the property. Lakhi 
Peya Debi V. KHYEUuaA Kazi 

[7 B. L. B., 238 note 

S. G. Luokhee Peea Debia- ir. Khyeoobiah: 
Razee ..... 14 W. B., 367 

34. — Claimant in possession 

tchere claim is rejected. — ^If a person making a claim 
under Act VIII of 1859, s. 246, is in actual posses- 
•sion, his claim is only a declaration that his possession 
as without title. A suit to establish his right, i.e.. 


IiXMirATIOTT ACT, 1877 — continued. 

for confirmation of his jrossession, mnst be brought 
within one year. Beojo Kishoee Nag c. Bam 
Dyai Bhudea . . . 21 W. E„ 133 


^ ~ ~ Suit for declaration that 

propertg osfensiblg held hg one defendant lelonqed 
to another.—^ suit for a declaration that certain 
propei-ty which has been ostensibly held by one of 
the defendants was in fact the property of another of 
.tho defendants who was the judgment-debtor of the 
plaintiff, is governed by s. 216, Act VIE of 1859, and 
barred by the limitation of one year. Abdooeah ®. 
SnoKOOE Ah . . , .MW. E., 192 


Order rejecting claim to 
attach propertg . — Certain property having been at- 
tached in execution of a decree, the plaintiff preferred 
a claim to it as being bis exclusive property ; but the 
Court iu which the claim w-as made -a-as of opinion 
that the plaintiff and the judgment-debtor were in 
joint possession, and it made an order directing that 
on tho plaintiff’s claim being notified the sale should 
jiroceed. More than a year afterwards the plaintiff 
filed a suit to establish his title and alleged exclu- 
sive possession. Held, distinguishing the cases of 
ISrijo Kishore Hag v. Bam Hyal Bhudra, 21 W. 
B., 133 ; Kaminee Debia v. Issttr Chunder Bog 
Chowdhurg,22 TF.B., 39; and Jodoonath Chowdhtirg 
V. Badhamonee Dossee, 7 JF. B., 236, that the order 
not having been adverse to the plaintiff, the suit was 
not barred by reason of its not having been brought 
within a ye.-u- from the date of the order. Bash 
BbhaeiBass V. Gobi NAth Baeapakda Moeapatu 

[11 C. L. E., 362 


37. — ~ Failure to establish claim 

— Suit for establishing title . — A party failing to 
establish his claim to attached property under- s. 216; 
Act VIII of 1859, on the point of possession, is not 
debarred from afterwards bringing a suit to establish 
title within the period allowed by law for bringing 
such suit. Bishekpebkase Naeadt Siege d. 
BabooaMissee . . . .8W. E., 73 


3g. — - Bight of one decree-holder 

against anothei — Suit for declaration of prior 
lien. — ^Two several judgment-creditors attached cevt.ain 
property, which was released upon the claim of a 
third party, under- s. 246 of Act VIII of 1859. _ One 
of them sued the successful claimant, aud obtained a 
decree declaring the proper-ty in dispute to belong to 
the jndgment-debtor, and thereupon caused the pro- 
perty to be sold, and became the purchaser thereof. 
Thereupon an assignee of the other judgment-creditor 
sued him, alleging an ear-lier lien, aud praying a 
sale in satisfaction thereof. The defence set up was 
that, as the plaintiff did not come into Court to set 
aside tho order under s. 246 with a year from tho date 
thereof, he was barred from bringing the present suit, ^ 
Held thut the omission to bring a separate suit for* 
that purpose did not bar him from obtaining a declara- 
tion of his prior lien. CniErAMAEl See v. 
Chandea . . . . 3 B. L. E.; Ap., 122 

S. S. Chietamoeee Seie v. Issue CnuEDEE ^ 
CUUEDEB . . . .12W.E.,221 
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m cseeution of a decree obtained apainst tbo p^ ^ tiff 
The order of the Covut directed the relcaie of the 
property from attiichment The present suit was 
brought more than one year from the date of the 
order Held per ScOTiAiro, CJ^, Bittxestok and 



,25. — Citt? ProcerfUM Code, 

1859, s 245 —Certain lands trere attaehed nndti a 
’ ’ * ffs , but on 

. SIC, Act 

m Etld 
tntiffa and 

defendant such as to mahe it ncecesary for the 
former to sue for declaration of title n itbin one year 
■Mixa Kouti. 1 Eiaatrsftiii KotrtA 

[2 B D. R, Ap , 40 


lueieiii i.uu piaiuiui s cuiiu nas uisauoweu. out 
the defendants’ claim was allowed Ibe plaintiff 
after the lapse of a year from tho date of the order 
^sallowing hia claim, sued to recover possession of 
the said piopetty The defence was that the suit 
nas barred by lapse of time under s 24A Act VIII of 
18&9 Sold I 246 did cot apply to such a suit 
Dtr&aaBau Boy « Nasajjio Dib 

[SB L-Il, A.0.,254 
8. C Doo&oaaatS Bot e Kvbo Stnuu Dsn 

ai'W’.H.,134 

27. — Su\i to ttlahluh rt^kt~~ 


lo lue uiiacuiueub auu uis uujection was allowed jd 
A pril 1878 In March 1879 E sued Af for a declaia. 
tlon that a moiety of such property belonged to E, 
and to have tbe order rcmOTing tbe attadunent 
cancelled ATeld that JTs right to a moiety of nich 
pioperty was not extinguished hecauee he had not 
sued to establish it within one year of ibe mAuw 
*of the order of May 1871 m the cxecutioa'proce^ 
mgs of B, and E was competent to sue to eatabluh 
such right MiKKuDuir. HiBSCSHDaB 

[I. li. B., 3 AU., 233 

28. . — Cfoim 6v safmwsore— 

Share of attathed properly. — When inUrreiion 


LIMITATION ACT, 1877— ccnliMueif. 
clam a share of attached property, the Court should 
define the respective shares of the debtor and the 
interrenors, and sell the debtor’s definite share only.- 
It the Court omits to do so, and sells the undefined 
tights and interests, there is no deeision under s. 246, 
Act VIII of 1859, of which the purchaser, by lying 
m. wait without possession for one jear, can tate 
advantage Moionta Khak i Tkotiuokho Naxir 
OtiosE .... 

20 CtvU Froeedure Code fAci 

ElF of J.SS2), »t 2S0, 2S3 — Eortgagse, Saithg, 
agaxtut mortgagor and ih\Td fariy n.}io has %T\ter~ 
oeMd and obta\ned an order under s 2SS, Ctiil 
FfOiedure Code — Execution of decree —Art 11, 
seb II of the Limitation Act (^V of 1877), 
refers only to suits contemplated by s 283 of the- 
Civil Procedure Code Where therefore, a niort* 


releasing the property from attachment, and where 
the mortgagee, more than a year after the date of 
that order, instituted a suit against such third party 
and hie mortgagor, to have nis hen over thomori* 
gaged property declared and to brine it to sale in 
execution of his decree, aUegise that the title s<^ up 
by such third psrtj was a fraudulent one, collusirely 


was barred , but so far as the other relief claimed in 
tbe present suit went, that article did not apply, and 
the suit was not barred Boesbi Ram Pebuasb 
I>A li V Snao PaaUAaz Tsytabi 

[I. L R, 12 Calc., 463^ 

30. • — — — - - Suit to estabhih right as 

aur/ion^purehaser to immoveaSle property sold »n 
execution of decree— Adjudication of propnetara 


18S9, unless overruled in a regular suit brought 
within the statutory period, is binding on all persons 
who are parties to it, and is conclusive Pbabsok, 
J, per contra — S 246 of Act VIII of 1859 provides 
for an adjudication of proprietary right on tbe basis 
of possession, but the matter is not “res judicata" aa- 
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46. 


Civil Procedure Code 


(Act of 1882), w. 280-283 — Jxidgment-dehtor, 

Suit ly, to establish title to property, the subject 
matter of claim in exeeution-prooeedinys. — A 
.judgment-debtor is not necessarily a party against 
whom an order is made within the meaning of 
that term as used in s. 283 of the Code of Civil 
Procedure so as to preclude his instituting a suit 
after the lapse of one year- from the date of such 
■order, the period of limitation prescribed by art. 11, 
sch. II, Act XV of 1877, to establish his title to, 
■and to recover possession of, the property which 
' has been the subject-matter of a claim in execution- 
'proceedings, and in respect of which an order has 
been made under s. 280 of the Code. G in exe- 
'Cntiou of a decree attached certain immoveable 
property belonging to the plaintiff, whereupon S 
preferred a claim, and on the 10th March 1881 got 
the attachment removed. On the 20th July 1 881, A 
•sold the property to E. In 1882 & instituted a 
tsuit a<minst JB to set aside the order of the 10th 
March°1881, and to have it declared that the pro- 
perty was liable to attachment as belonging to 
the plaintiff. E was not made a party to that suit, 
:aud it was eventually compromised between & 
and B, the plaintiff’s title being admitted. G there- 
upon again attached the property, and was met 
by a claim preferred by E, which was allowed on 
•the 16th August 1883. G then brought another 
suit against E to obtain relief similar to' that 
Kjlaimed in his suit against B, but his suit was 
dismissed on the 17th February 1885, On the 
25th September 1885, the plaintiff instituted a 
suit against G, B, and E to obtain a declaration 
•of his title to, and to recover possession of the 
property. It was contended that the suit was 
Lrred by limitation, being governed by art. 11, 
•sch. II of Act XV of 1877, masmuch as it was 
brought more than one year aftCT the &te of the 
•order of the 15th August 1883. Eeld t^t the suit 
was not such a suit as was contemplated by s. 28S 
'•of the Code of Civil Procedure, not being one to 
establish any right which was the aubject-imttcr 
•of the litigation in the execution-procee^ngs, 
and that consequently the provision of art. 11 
did not apply to it, and it was not barred by 
limitation. Kedae Nath Chattebji 
Das Chatteeji . • J. Ij. a., w 

1 Claim to attached pro- 

f,g,.fj/-^Order passed against claimant— Newest of 
daiiant to- sue ^oitUn a year after d^e of order 

C{x>il Procedtire Code (Act XIV of 1832J, 

ss 278, 279. 280, and 283. -V mortgaged certam 
laid to the defendant’s father for a sum of fi64 
advanced by the latter at the date of the mort- 
rra^e The mortgage-deed stated that F owed the 
^ort<mgee another debt of BlOO,, winch was 
due on a separate bond, and it contained a clause 
in the following terms:— “The principal 8"“ ^ 
buns ('coins) due on that document, as also this 

bacrthe*’lald.'^^on?with thL Tenmont as well as 


|- LIMITATIOlsr ACT, IQ’Il-conUmied. 

having obtained a decree against the mortgagor, 
attached the land in execution. The defenshmt 
(son of the original mortgagee) therenpou claimed 
that he held a mortgage npou it to the extent 
of 8164. On the 9th March 1881, the Court 
executing the plaintiff’s decree made an order allowing 
the defendant’s claim only to the extent of fidi, 
and directing that the laud should be sold, subject 
to the defendant’s lien for that sum. The plaintiffs 
bought the land at the execution-sale, aud offered 
the defendant BGIi in redemption of his mortgage, 
which the defendant refused. The plaintiffs then 
brought the present suit to recover possession. 
Eeld that the charge on the land did not include 
the old debt of filOO. There were no words in the 
mortgage-deed expressly making that .debt a charge 
on the property. The provisions in the deed only 
made the equity of redemption conditional ou the pay- 
ment of both the debts. Queere — Whether, under 

the circumstances of the case, the purchaser at 
the execution-sale would bo bound by such a con- 
dition. Eeld also that the object of the defen- 
dant’s application in March ISSl was virtually 
that the Court' should allow his mortgage to the 
extent of fil64t, and the ^Conrt having allowed 
his claim only to the amount of 1164 by its 
order, pro tanto, rejected his application. It ws 
therefore an order passed against him, aud having ' 
neglected to establish his right by suit within a 
year from the date of that order, he was now 
estopped from insisting on the condition. Yash- 
TAHT SHEim V, VlTHOBA SHEW 

p. Is. B., 12 Bom., 231 

48. Civil Procedure Code 


('1882), ss. 278 and 281 — Disallowance of claim to 
property under attachment — Suit for properly at- 
tached.— In 1879, the plaintiff purchased at a Court- 
sale the first defendant’s interest in certain land, bht 
did not obtain possession. In 1888, the same pro- 
perty was purchased by the fourth defendant in 
execution of another decree against the same judg- 
ment-debtor. It appeared that the plaintiff raised 
an objection by petition in the course^ of the pro- 
ceedings in execution of the last-mention^ - decree, 
but his petition was dismissed on his vakil stating 
that ho was not in possession. The plaintiff now 
sued in 1891 for the property purchased by Inm. 
Eeld that no order had been passed under the 
Civil Procedure Code, s. _281, aud that the suit 
was not, barred under Limitation Act, sch. II, 

art. 13. 'Muitisami Eeddi v. 

p. D.^B., 18 Mad-, 285 

4g, — Attachment of property 

of judgment-debtor — Application by third party to 
have attachment removed— Order refusing to 
remove attachment— Suit ' by claimant^ to establish 

his title to attached properly . — A obtained a dc«co 
against B aud in execution attached certam property. 
The plaintiff objected, and applied to have the attacJi- 
ment removed. His application was rejected on the 
14tU January 1881, but on the 23rd March 18S1_ 
iudgmeut-debtor paid tlie amount of the decree ml 
Court, and the attachment was thereupon removed. 
A subsequently again attached the same property m 
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3G - — ■ Toutstton — Ctvtl Pr«rt* 

, i' ^ ■ 

father of the first defendant, and that the plaintiff wu 


tent cvse the claimants m possess on veto not eo 
according to any of the modes of dcmatioa nliich 
s 216 ennineratiB as authonzins the co tmnanceof 
the possessi n and the dismissil of the cUm The 
possession was in the eliimants and there Waa nothing 
in the nohts of the judgm n1 debtor which could 
make sueb p escssma his possess on This being so 
even assumiOe that be was a party to the order made, 
•uch order could not be s-iid to be against him be 
cause hss rlaioi was one which could not barebeeu 
determined by any order m-xJe uuder t 246. The 


KimiTAlX 1 VaTAVI PABASIBATn lUBICn: AMifAH 

[6 Mad , 4ie 

40 — Cittf Proeetfurt Code, 

1859 t S4<1 —Certain property haring been mort 


sui i lue p opii^y lu lue piaiuun viiiu tiui Oiuin uuie 
to get po session brought a suit agiinst the d fen 
dants in whose hinds some or all of the property 
seemed to be and who sentuptKit they hod purchased 
It from Ji G and If D Held thit the suit was no* 
harsed because it had not been insttutcd within 
twelve ninnths of the date when the objections of B 
and Q were allg ved KAaissstra Pfbshap r Eapib 
Khah 20 W R , 393 

41 Sti i to Tteoitr propertjf 

told in erecniion — Citiil Froeedire Codee (Aet 
I III of 1569 s 215 a7>d Ait X of 1677, tt 290 


liThriTATION ACT, 1877— eonfinttetf 
winch refers to the section in Act X of 1877, correspond- 
ing to B 240 of Act VIII of 1859 Lucnai Nabais 
Siboh tr AssnuB Eoes I D B , 9 Calc , 43 

42 iSutf after order rejecting 

claim to property attached in execution of decree —la 


decrees were obtained on a bond csecuteJ by V by 
which aa eight annas share ot mouzth A was hypothc 
cated as collateral lecurity , and lu execution of thos 
decrees the defendants brought to sale and themselves 
purchased not an eight onnas share only h tthe whole 
of monzah A and were all wed by the Court to set oS 
the purchaw money against the amnints due to them 
und« their dcctees At the same time the plaintiff s 
cxecntiOQ case was struck off on 30th June 1880 In 
a suit bionght ^ the pUintifC under s 29S of the 


Boakati V MATacBA LaiX Bhaciat 

[I L B.lSCalo.489 

43 iSaif for pesseeeion after 

reje«»o» of cloim —In a suit l« po s ssm after 
rcjectio 1 of a claim under s 216 Vet VlII fl8o9 


aside an order witbm the m iniu" f art li of 
sch n of the Limitat on Act (W of 1377) Uari 
BHAVCAB JeeSAl V f,ABA1 KaBSAV 

tl Tj B, is Bom, 200 

^5 — Code of Cte t Frocedu e 

*» 27V 290 23? — Inieitijat on ofrla >ni attachel 
properl j — A decree holler against whom the rc 
ieise of property attvehed i executioa of his 
deer e has been ordeied after luvc ti-’atioi ui dtr 
8 3S0 of the Colo of Civil Procedure is limited 
by art 11 of sch II of Act \V f 1877 (the 
Indun Lumtatiou Act) to one year withm which 
to institute a suit 1o establish that the preperty 
la that of his }ud„ment>debtur bASSSABi Lii 
t AUBIltA Pbushad 

tl L. B., 15 Calc ,621 L, R , 16 L A , 123 
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UMITATIOIT ACT, ISn-conthmed. 

hehalf of a minor hy the manager without the sanc- 
tion of the Court of W irds — Court of Wards Act 
■ (Beng. Act IX of_ 1S79J, s. 55.— An order which 
. was passed during his miaorit^r. is not binding upon a 
person wli-’se estate is under the managema^ of the 
Court o_£ Wards, if the proceeding in which it was 
passed was not instituted by tlie minager with the 
sanction of the Co irt of Wards, i.e,, of the Commis- 
sioner to whom the Court of Wards delegated its 
authority to grant such sanction. In a suit brought 
by the plaintiff, as shobait of an idol, for recovery of 
possession of certain immoveable properties, or in the 
altei’native in his own right as an heir to the last full 
owner', on a declaration that certain execution- 
proceedings which were taken against a person who 
was not the legally adopted son of the last full owner, 
and therefore the sales Imld therein rvere not binding 
upon him, the defence {inter alia) was that the suit 
was barred by limitation under art. 11, sch. 11 of the 
Limitation Act. BEeld that, inasmuch as the order 
under s. 28l of the Civil Piocednre Code was pissed 
during the plaintiff’s minority, and as the proceeding 
in which the said order w,i3 pissed was not instituted 
by the manager with the sanction of the Court of 
Wards, the suit was not barred under art. 11, sch. II 
of the Limitation Act, although it was brought more 
than one year after the claim was rejected. Bam 
Chandha Mukebjee o. Eanjit Siiran 

[L L, K., 27 Calc,, 242 
4 O. W. W., 405 

62. Civil Proceditre Code 

(Act XIV of 1S82J, ss. 278, 281, and 233— 
Claim preferred hy a defendant’s predecessor in 
title — Claim disallowed, hut no suitjironght within 
one year to set aside the order — Effect of such an 
adverse order as against the defendant in a suit, 
and how far lindmg.—lo. a suit brought by the 
plaintiff to recover possession of certain lauds by 
virtue of a purchase by his father, at an execution- 
sale held by a Civil Court, it was fouud by the Court 
below that the veudor of the defendauthad purchased 
the said lands at a sale held by a Deputy Collector 
for arrears of road-cess, and had preferred a claim to 
the disputed property* in the execution-proceedings 
which led to the sale at which the plaintiff’s father 


LIMITATIOlSr ACT, IBll -continued. 
year after this order, the decree-holder who purchased 
atau executioi-sile brought a suit for a declaration 
Mat the m)kurari was fraudulent and benimiandfor 
possession *aad mesne profits. Eeld that the order 
Was a judicial determination under s.SSO of the Civil 
Procedure Cole (1882), and thvt tli ‘rofore- the suit 
Was barreduador art. 11 of the sscoad schedule of the 
Limitation Act (XP of 1877). E iiAiAU Paxdkv r. 
RAaHiTBANSjrAjf Tewaex I. L. E., 24 Dale., 583 

is—civUBro- 

eedare Cade, 18S2; s, 332. — Where an applic-ation 
was made under s. 332 of the Cole of Civil Procedure 
for possession of property and rejected, and the appli- 
cant brought a suit to recover the property more than 
one year snbssqnent to the order rejecting the appli- 
cation, — Eeld that the suit was nst b irred either by 
art. 11 or' art. 13 of seh. II of the Limit ition Act, 
1877. Axeasajii V . SAiiiVA . I. L. E., 8 Mad., 82 

65.^: Civil Procedure Code, 1359. 

s, 269, Order rejecting application tinier — Suit 
brought after one year— Civil Procedure Code, 1877, 
s. 335.— An order having been passed on the lOfch 
Augnstl877 under s. 269 of the Code of Civil Procedure, 
1859, cancelling delivery of possession of land brought 
to sale and purchased by a decrce-h ilder, no suit was 
brought by tlio decree-holder to establish his rights to 
the land until 1883, — Eeld that the repeal of s. 269 
of the said Code on let October 1877 did not deprive 
the order of the 10th August 1877 of the effect it 
possessed when passed, and therefore that the suit 
was b.arred by limitation under s. 269, and art«. 
11 and 13 of Act XP of 1877 wore not applicable. 
Koylash Chunier Paul Chowdhry v. Preonalh Roy 
Chowdhry, I. L. R., 4 Calc., 610, and Copal Qliun- 
der Mitter v. Ephesh Cliunder Boral, I. Jj. R,, !> 
Calc.,230, distinguished. Penkataoiiaea v. Appa- 
THoBAi , . . 1, L. E., 8 Mad,, 134 

66, Civil Procedure Code, 

1859, s- 259 — Parly not in possession. — S. 209. 
Act VIII of 1859, does not contemplate that the 
party in actual possession must sue regularly to get 
possession within one year, hut that the person who 
is not in actual possession shall do so. Fidayf. Suik- 
DAB r. Oozeeoobbeek . . 7 W. E., 87 


purchased but which was disallowed, and no suit was 
brought by him (the defendant’s vendor) within one 
year to set aside Dio order disallowing the claim. Eeld 
that the veudor of the defendant not 'having brought 
a suit within one j'oar to set aside the order disallow- 
ing the claim, the defendant was concluded by that 
'ordei', even if she was not the plaintiff in the suit, to 
establish her right to the property in dispnto. 
Eemagatida v. Paresha, I. E. R., 22 Bom., 640, 
referred to. .Subnamoyi Dasi v. Ashuxosh Gos- 
WAMi . . . . L Lr. E,, 27 Calc., 714 

63, Civil Procedure Code 

{1SS2J, s. 230 — Claim hy a mohttraridar . — Djjoii 
attachment of immoveable property in execution of 
decree, a claim was made on the ground that tlio 
judgment-debtor had granted a moknrari in rc.spect of 
the property iii favour of the claimant. The claim 
was allowed, and the property was ordered to bo sold 
witli a dcclai'ation of the moknrari. More than a 


67. — — Civil Procedure Code, ISS9i 

S.269 — Claitnhy morlgayee. — An attachment having 
been m idn in execution of a decree for rent, an inter- 
venor claimed the hind as mortgaged to himself, but 

' bis application was rejected, and he w.i3 directed by 
I tho Collector to bring his objection, if ho hid any, 

: under s. 269, Act VIII of 185.1. Eeld that ho was 
, not bound to do so, and his omissioa did not bar his 
' right to bring a suit to establish the validity of the 
mortgages under which ho claimed, provided it was 
brought within the period permitted by Act XIP of 
1859. Deen DrAB-UiinMO Doss r. Poa.VK Doss 
. [9‘W.E.,474 

68. Civil Procedure Code, 

1859, s. 269— Obstruction in taking possession 
after sale in execution of decree — Order. A pur- 
chaser of immoveable jiroperty at a Court s.alc,havmg 
boon obsti'uctod by the defendant, made an application 
to the Court, under s. 268 of Act of 1819, for 
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UMITATIONIACT, 1877 —ooHtmited 
oa his mortgage and proceeded to excote tt b; attach* 


title to tue piupm^ sLLiaLueu j.ui. uk«,.uw>u. 
tended that the suit was barred not having been 
■filed within one year from the date il4th Jannary 
1881) of the order made against the plaintiff refusing 
his application to raise the £rst attachment jStld 
■that the auit was not barred by limitation No 
doubt an order had been made agamst the plaintiff 
iv n I. leoi ,19 the attachment 


63 Cttil ProeeifurB Code, 

t 283— Order remount attachment— Party to 


60 ' Cmf Procedure Code, 

1839, t 246—ZimtahonAele (IX of 1871), eek 
II, art is. (Xr of 1677) tcA If, art 
13— Suit (fter rtjeoUon tf elatm to attached 
property —A pehtioa under » 246 of the Code of 


iu July lOii) wuuiLi Liveive yiai* i •••» 


■was not barieu uy iiuiibaiiou ftauau uila 

AsFii^cEisav X L N., 22 Mod., 294 

61. - — Cicii Procedure Codt 

(Act Xiy of 1882), e 231 — Order dtealloietny 
claim to attached property — The effect of an order 


62 Cittl^ Procedure Code 

(1883) s 2S3— Order oi» claim to property found 
Hotfo he attacAed — Land baling been granted to 
several perons jointly disputes arose among 
them with reference to its allotment The dispum 
having been settled by arbitration, one of the 
grantees sold his share to the plaintiff Before the 
arbitration another of the grantees mortgaged seven 
acres of the land to A, who did not become a party 
to the arbitration A subsbqneDtly obtained a decree 


by C a decree was passed by consent of A and C 
reversing the decree appealed against B now sued 
Q and another, more than a year from the date 
of the order removing the attachment to obtain 

^ .,9 „ e > > 1 , 9^ it.„ 1 . Tr,ld , nt>a 


ScnnUBaTitPV I L B., IS Mad., 368 

64. - Csiif Procedure Code, 

1882 e 2$2— Order tn attachment proceedtny Xffeet 
* w order 
plaintiff 
lie 1 At 
Court a 

4 efendants 

were not barred by limitation from denying the 
genuineness and validity of the lease and mortgage 
they having failed to do so in certain execution- 
proceedings which had taken place in 1890 It 


I) ' ' 

had been enDco^aied eiuier bu ine cause ox luc 
decree-holder or to that of the plaintiff who intervened, 
and therefore they were parties against whom 


parties agamst whom the order in the execution 
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in which upon the widow’s death he was sued as 
representing the estate o£ the widow, the propeity-in 
question was sold notwithstanding objection tnken.by 
the present plaintiff that the property was that of JT. 
The plaintiff's suit was’' filed more than a year after 
the execirtion-sale, and it was objected that it was 
therefore barred. Meld that it was not necessary 
that the suit should have been filed within one 
year from the date of the cxccntion-Bale, because (1) 
the setting aside the execution-sale was only collateral' 
to tlic main object of the suit ; and (2) the present 
plahitiffi was not a party in her own character to the 
suit in execution of the decree in which the property 
was sold. KaiiI Mohot CntrcEEEBUTTY v. Akanda 
Mom Dabee .... 9CjIj.M.,18 

U. Suit to set aside sale of 

land in execution of decree. — A suit to'set aside a- 
sale of land in execution' of a decree against a third 
party was held not ban'ed by limitation under cl. b, 

8. 1, if brought within a year after the sale 
, actually took place. Dossee v, SnEEHAifEE Dama 

[5 W. K.„I23 

See Mahomed Arzra v. Kanhya Laeii 

[2 W. B., 203 

Bam Goyae Boy v. Nundo Gopae Boy 

[4 W. E„ 42 

But these cases were overniled by Jodookath 
Chowdhey V. Badhomonee Dossee 

[B. L. K„ Sup. Vol.,ie43 ; 7 W. B., 258 


lilMITATIOM" ACT, 1877-~aontinmd. 

Of the plaintiffs .might be substituted for that of the 
defendant No. i on the Collcctorate towji. Meld 
that the suit, , although a portion of the pr.ayer was 
for possession and declaration of right, was substan- 
tially to set aside the sale of 16th December 1868, 
m virtue of which, unless got nd of, the purchaser- 
defendant’s title must prevail over that of the plain- 
- tiffs. Accordingly the suit came within the pur- 
Yiew of Act XIV of 1859, s. 1, cl 3, and, not bavins 
been brought withiu one year from the date of the sal^ 
,Was b.arrcd. Eam Kanth Chowdhby v. Kalee 
M onuir Mookeejee . . 22 W. B., 84 

.15, Sale subject to claimanfs 

right. — Where a person’s claim to attached property 
Was not rejected/ but the sale took place subject to 
iit—Meld that he could sue to establish his rio-ht 
to the property at any time within twelve years, eh 3, 
s. 1, not applying to such a case. Eutnessub 
Koondoo 1). Majeda -Bibee . 7 W. E., 252, 


12 , 


Suit for possession by 


setting aside sale . — In a suit not only for reversal of 
sale but also for possession and delaratiou of title, 
the limitation of one yesir does not apply. Anooeagee 
K ooEE.r. Beugobdtty Kooee. Sham Suhdee 
Kooee D. JhmkA Kooee . 25'W. R., 148 


13, 


Cause of action — Suit for 
execution . — The plaintiffs 


possession after sale in 
sued to recover possession by declaration of right to 
certain chur lands as accretions to a patni talukh and 
for damages, alleging that they held possession 
under a mokurari lease granted by the defendant 
No. 3, but were ejected by the defendant No. 1, who 
had purchased at a sale in execution of an ex-parte 
decree for arrears of rent obtained by the defendant 
No. 2 against defendant No. 4 (who was the heir 
of No. 3’s vendor), the ejectmfjnt having been effected 
nndei' proceedings taken by the Deputy Magistrate 
under Act XXV of 1861, s, 318. Meld that the 
plaintiffs’ cause of action accrued from the date of 
their ejectment. It was not a suit to set aside the 
sale, but a suit for possession on declaration of title. 
Banee Madhub Bhkshee r. Badha Madhub 
Mozoomdae .... 22 "W. K,, 186 

14, • Suit for possession and 

declaration of rigid by setting aside sale .-^ — The 
plaintiffs sued for possession of, and a declaration of 
their right to, a share of a zamindari, and to set aside 
, a collusive decree which defendant No. 1 obtained on 
the ;3th September 1867 apinst the defendants 
Nos. 2, 3, and 4, and to set aside the sale which was 
held on the 16tli December 1868 in execution of that 
fiecree. There was a fuither prayer that the names 


16, -Suit to reeover ipimove- 

ohle property . — Where the plaintiff asked in terms 
to have a sale in execution of her husband’s right and 
interest in certain land set aside on the ground that 
those rights had previously to the sale been conveyed 
to herself , — Meld that the suit was in effect one to 
reeover immoveable property and not one to which 
cl. 3, s. 1, Act -XIV of '1859, applied. Badha 
Koonwae V . Jankee Koohwae . 8 .'W. B.,;199 

Kihoo Doss u. Bhohoonath Doss 

'■[4-'W, B„ 34 

17. Suit by claimant to ra- 


cover property in which judgment-debtors have no 
interest . — Where a claimant, without attempting to 
impeach either the, proceedings in the suit or in- the 
decree or in the. subsequent sale, seeks to recover 
property belonging to himself in which the judgment- 
debtors had no right or interest, and upon which, 
therefore, the sale in execution could have no legal 
opeiution,— JTeid that a suit of this nature was not a 
suit to set aside the “'sale of property sold under an 
execution” within the meaning of cl. 3, s. 1 ; and it 
was not incumbent on such a claimant to sue, as 
therein prescribed, witliin-one year “from the date of 
sale. The plaint might ask in terms to avoid the 
sale, but such an allegation cannot alter the real 
nature of the suit, if it is otherwise sufficiently dis- 
closed. Mahomed BuksH v. Magomed Hossein 

[3 Agra, 171 
S. C. Agra, N. B., Ed, 1874, 145 
LAOHirr NAEArir 

[7N.W., 288 

sSuit by prior , purchaser 
for possession — Sale to second purchaser. The one 
year’s limitation provided ins. I, cl. .3, didnot apply to 
a suit by a prior purchaser to assert his rights after 
an auction-sale of the right and interest of the judg- 
ment-debtor in the property to another piirchascc 
subject to those rights. MoifGEOO Sahoo ?■. .TeydAE 
Singh . . . • • 2 Agra, 231 

Nor where ho has become the representative by 
pnrch.nse of the other purchaser. BiTHtra 
«. Daeea EajkiShoee 


See Shaeaeatunnissa r. 


18. 


BnvT 

2 Agra, 284 
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LIMITATION ACT, 1877— 

the removal of the obstruction, but subsequently with* 
drew bis application The Court thereupon made 
an endorsement upon the application tjtheulleet that, 
08 the applicant did not wish to proceed further, no 
inveetigatioi was made Held that no auth e^er 
hid been made as was eontempUted by s 2b9 of 
Act Mil of iso'll that section coutemplatiug at least 
an order against one party or the other , and that, 
therefore, the provisions contiincd in the same section 
as to the time within which a suit may be hroUcht, 
' did cot apply to the case of tho plaialiff Bhikha 
Sakabiai . • L L. n., 6 Bom ,410 

— — — art. 12 (1871, art 14 5 1859, b. 1, 

-ol. 3) 

1. Suit io tel atide /raadalent 

tale.— Cl 3i t 1, applied only to suits to set aaide 
sales on account of irrcguliuty and the like, but not 
to suits to s t aside fraudulent deeds nuder colour 
of which the sale was made KI83EK ODtLtra 
JIlHATAB t. ROaHOONUMOTJjr TaAEGOa 

[0 W. R,, 305 

2. . --.-i-ii - I — iSuit io tel oiirfs ttlt «» 

ej!«cuf»o»— The Umitvtioi of one year provided by 


8. -■ ■ — I Suit iy mortgagee to 

«»/ow« hen — Held that the limitation ot oae year 
provided by ol 3, e 1, Act 11/ of 1359, was not 
applicable to a mortgagee’s suit seeking enforcement of 
his mortgage hen against the property Itai Ptrsoi* 
3 iPirE»a!s« BocrsHTTir Sitds 1 Agra,lll 
4. ' iS«i< to tet aetde eale «» 

exeanUon ef decree— Ctul Procedure Code, 1859, 
e, 2dl —Q»*re— Whether the one year’s limitation I 
(of suits to set aside sales in esecutiou of decrees) 
under cl 3> s. 1, applied to a suit brought against 
a person who had obtained poasesswa of pinperty by 
delivery under B, 2ol Act Vlll of 1859 tjffflooinjv 
r. GOLAJI NerjES . . , , 2 W. U , 66 

6 Sale of moceihle yropertg 

«» execution of decree — Irregularitg »n taie—Ctvtl ’’ 
Procedure Code, 1359, t 252 —The law (g 253, 
Act VIII of 1859) provides that no irregularity in the 1 
sale of moveable property under an cxecotioa shall j 


LIMITATION ACT, 1877— esnidnaerf. 
suits in which the plamtiH was cot a party to, aud 
not bonnd by, the sale sought to be set aside. 
Sadaooba EdixtabA Haqa Dssiba Swauiav c. 

. JAUdiTA Bai Aumal . 1. L R., 5 Mad , 64 
7. ■ — Saif to set aside tale^Suii 

to recover land told t» execution of decree. — J' 
having bought Uuda from A, whose husbaml 
(deceased) acquired them at a Court sale, sued 'v 
in ejectment la 1879. S pleaded limitatiin on th,. 
ground that B (her deceased bnsbaud) hid pur 


in this salt, and it was not barred by art, 12 of 
the Lmitatioa Act, 18/7. Vexcata Nabasiab i. 
SOBBAMUA . , I L. R , 4 Mad , 173 

8 ' ‘Saleoftarioadproperlgin 


iuaiauai <01 lau, a ui iv was no, aiivgeii lu luo piaiub 
that tbe defendant was sued as karuarau or thattb’ 
debt was binding on the tarwad, —iTsld that a sale of 
tarwad properly in execution 0 ! the decree was sot 


9. - ' ' ■ ■ ■ i’ttis to tet ande eale— Fur- 

e\ate of decree hg joint debtor —M sold to dTher 



purpose ot tocoreniig the^property,— that th“ 


Pebshab ... 2 Agra, Ft. II, 176 
KiSHEN SoONDUB I Fukebboodesx Uahoiisp 
[W. R., 1884, 01 

6. — — Suit to tel aside tale in 

execution of decree— Per I'lves, J~-ATt lEoftbe j 
second schedule of the Limitation Act, 1877, wftieb ' 
requiressuitstoeetaiidca ealeiaexecntioaofadecree j 
•of a Civil Court to be brought within one year from j 
the date the sale becomes final, does not apply to I 
roz. m 


la — ■ 


" “fide tale «. 


»«»— /Viter 

, wilow of R the pkmtiff sued as the hcir“of r 

harobeengrantwl to the widow for lifo by S’ for her 
BSinteaiice It appeared that in eieeutwn of * 
decree obtauied against the pUmtiff m a prenoasn't 

ftft 
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I»l!MlTATrO‘Dr ACT, 1877 — ronfinn'r!, 

tlwuuJi ( nniit<>Ht< niid lintilo (o bp sit u'^iilc >ii Ibpwnv 
jirpurnfiil tiv tbf jiroi'i ibup b,w, i, iml « miJHtv. but 
).w:\bis in fn!( fpri’i nut!] Hit usblp. niiil t\ pilt‘ lultl 
in jnirtinnni'r of snrli onb r is, niiUl sit iis'nlp, n \nlul 
s'lU : n Hiill ill »i l nsiiV st!c)i n s ilo ii pn-miod hv 
tat. 19, v\. (,i), nf fcb, II pf Alt XV of 1877. 'Hie 
non! "iV,..u1lmv,-,r’ ins. 812 of tboCitil Prorftldrp 
(’oi!f bns no fi fi fi'iiro to tai orib r ii.isst'd on nn 
tijijifiil. but ri'firs to Ibi <Vi«t1!ov,nnri of Ibo objrrlion 
i y tlic ('< nrt bcfnr,* wliirU tbo pwoidiiip# uinlor 
}■. tn 1 nri- l.-il.i !i. ()n liio 1’ tli ,Tmic ISFS, « jud^jnit'iil- 
tU-blor till'd ti j'lfdlriti obj/rtlii;: to Mct'titbii of n 
dri-r-v iipRiiist bim jir< riubn;^ on tbo itronnil that tlir 
drrri-c tins bii-ri'd. On tin' Ifitlj Isovi’mbrr 1S78, 
tbiil r,bjii-‘vici;i tins ovirnilid niiil riittiin of Ins pro- 
)" rty fold. nil’s! tlip onbr ovi rniVnif; Ids obji clion 
tbo jiii!,t:mtnt-di !,to.- npp'.'ili'd, nod nlliiint' !y, on tbo 
I3tb .Tninmri laVO, tin’ onbr tin« si I itsbk’ by tlin 
Ilipb Court, mill tbo ilrmc v.tia Inlil to Invo brrn 
J'nrri’il. P« nilini; tlirsp pawi- iimi;«, tin’ judtrnunt- 
ilcbtor niso, on Ibr 17lb Dporiiibi'r !9<S, nppliiil, 
taiili'r tbr pnii isinns of «. 811 tif tbo Ciiil I’roctibire 
Co'lo (.\rt XIV of ISs2). to s,’! iisiib' tlio sab' o'l tbo 
jiroiind ofiivitiriil irroiniKrity, but tbnl iiitplinilion 
tinn iiltinvitily rijiotui on tbo 17(li Mny IPTP. mul 
tlio fib- tMis mnilrnioii on tbo 21sf yfny !8'9. On 
tbo 2ini April ISbO. tbo juiiunnnt-ilc’bt! r npplioil 
to si-t !v?iiU’ tbo salo on tbo ftiounil that tbo tbcri’o, in 
I'JkContio’i of tvliii’li it bull takui jibiro. Imil been bold 
to bo bnmd, iind tboneb nn onbr sitting nsldo the 
Hale tvns imdo by tbo original C' iirt. it tvns subso- 
ciuontly sit nsido by tbo Higb Coiiil on the VHh 
April IS-il, ns liaviiig licon nvuli witbonf jtirisdiclion. 
The 3 iulgnn'nt-(lcbt'>r now bniigbt n suit on tbo 4tb 
.Inminry fSSd iiioni ibc Fame grounds to set nsido tbo 
Kilo mul reo, aver poisrssio’i. Jlrli! that tbo suit tvas 
barroil. Al.uioxfno Ilossniy e, rriiorNtim! Maiito 
[I. I,. E., 12 C«lc., 237 

See Citrt.'tSSAK SrNOII r, OOK-gSU lus I 

p. Jj, E., 26 Ctilc., 789 ; 

27, ~ — — I^ndon-nteni li/ Jlinihi — . 

J'xeeelion-pr'’eec<liiipi- iiflniiist inrninflrr, SuH to set 
rieide . — In 3, '^00, l' (Uio fiitbrr of the pluintift) sued 
Ids brotber JI uiid O (one of tbo fivo sms of JJ 
niid dofciidaiit X'o. 1) to rstabllsb bis rigbt to n tbird 
nbaro of tbo manngiincnt of certain lands granted for 
tbo mnintcnniiee of a ninclii Iriiiplo. In tbnt suit P" 
obtained n deereo tliat be sboiild have the cxchisivo 
management every tliird year, imt avns ordered to pay 
costs. To enforce payment of Ibise rests. H in cxecxi- 
turn of tbc ilccrec attached tbc tbird sbaro of Cin the 
management of (bo land, 't he simre was accordingly 
sold by auction in January 1870 to a lilana-adi, who 
afterwards, in May 1870, resold it to tbo apjicllant T 
(niiotbcr son of JI and defendant X'o. 2). V died in 
187G. In 1879 tbo jdaintiff sued G and tbo appellant 
(tbc two sons of j7) for bis share of tbo management. 

It was contended for tbc defence that, ns tlie execution- 
sale of .lanuary 1870 was not set aside wirbin a year, 
tbo right to treat it ns void by the pbliiitiff was 
barred by nrt. 12 of sell. II of Act XV of 1877. 
Qiiffirc — 'Whctlicr V could have got himself re- 
instated in the management without bringing a suit to 
set aside tbe sale within a year from the date of the 


limitation act, 1877~cflft('i«Ked, 

order eonfmuing it, Tjhmjiaii Uawa r. Naratait 
• • . XL.E.,7Eoin.,ISS 

28._ - JliffJtls of pure], asm at 

.w/o.* in exceution of tlccrcc—Tioo judicial sales of 
the sitoie proprr/y, each {„ cxeculion of a separate 
decref—ConJlicfiiiff claims thrrcundci — I’vrelmse 
pendctife litc~JSmilalion A,t fXV of 1877J^ 
srh. //.m-i'.M.— Tbe same property having been sold 
in tx>cnt‘on of two dilTcrint decrees, the result was 
that tlif two piircbascr.s at tbe respective sales nftcr- 
svnrils contested title to tlic property. Tbc salcfo tbe 
first piirclMser iwis confirmed in N'ovcmbrr 1882. 
Tbe F.alo to tbe second, win obtained possession, took 
place in Oetober 1881, the property Imving been 
attaobod itiidir (be seeond decree in March 1883. 
'Ilie first piirebascr on the 28tb .Inly 1884 bi ought a 
suit, to wliicb the secQtid'piirclmser was not a )>arty, 
to have Hint attnclinieut declared iinnlid. By a decree 
of tbc l-ttli Kovrmber to that effect tbc second pur- 
chaser was bound us a purciiasrr pendente life ; and 
bis possession was of no avail to him. Held that the 
atl.ielimrat of Sliireb irS <, nltltnugb it bad preceded' 
tbe iiistitiitirm of the first purchaser's suit of 1884, 
alTi riled no support (o the sccnid purelmscr's claim, 
attnclimnit under Cb. XIX of the Civil Procedure 
Cole mi rely prcveiitiiig alienation, and not giving 
(itic. Moriover, after tlic first sale in 3882 there 
bad liecii no interest left to be sold to another pur- 
clnieer, so (Imt. witiioiit there Jiaiing been the decree 
I of 168.4, the fifcond piircbnser would still bare bad 
no title against tbe first. Tlici’c was no occasion for 
tbc setting a'-lde the second sale within tbe meaning • 
of arts. 32 and 13 of sch. II of the Limitation 
Act {XV of 3877); nr r was it set aside. Tiiat sale 
was held not to atlcct the rigbt of tbc first purchaser, 
there being a n ido (Vffercacc between setting aside a 
sale and deciding that a plaintiff's right ivas not 
affocted by it. Moti Lm. r. KAnnAironnijr 

(T. I/. R, 23 Cala., 179 
L. E., 24 1. A., 170 
1 C, W. N., 639 

,29. ifinor, icheii iotind ii] pro- 

cecdinys ayainsf him — Alinors Act (fATX of 1864J, 
s, 2 - Suit hy a minor, one year after attaining' 
mnjoriiy,io reeorer property sold in execution of 
a decree ohfained against him during miuorify.~In 
1870 a credit'T of the plaintiff’s father brought a suit 
(No. 573 of 1870) against tbe plaintiff and obtained a 
money-decree against him. Tbo plaintiff irastbea a 
minor and bis estate was administered by the Collec- 
tor of Itatnagiri. In this suit be was represented by 
liis mother and guardian. At tbe sale held in 1671, 
in execution of tbe decree, tbc property in question 
was purchased by tbe defendaut, who obtaiued 
possession in 187C. "In 1879 the plaintiff attained 
majority, and in \882 be brought tbe present suit to- 
recover tbe property fn m tbc defendant. _ Tbe lower 
Courts, regarding tbe suit as one to set aside the sale - 
to the defendant, held that it was barred by limit- 
ation under art. 12 of seb. II of tbe Limitation -Act- 
(XV of 1 877;. On appeal by tbe plaintiff to tbe High 
Court,— Eefd that art. 12 of tbc Limitation Act (XV 
of 1 h 77> did not apply, and that tbe suit was not 
barred. That article applied only to cases in xvbicb, 
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liIMlTATIOlT ACT, 1877— 

Ifr • Suit to eft aside eble »» 


Confro, Laiciukd Ambai Oas V ‘'AsnAHAAi 

[6 Bom., A. C , 139 
20. — Sait to set aetde execu- 

tion-sale — Suit /or possession iinmoieaite j>ro 
jier/y.—Tbe i^iuintia, alleging that certain )mmi>ve> 
able property belonging to him bid been eotd in exe- 
cution of a decree as the pr perty of atiotlier, aned 
the pui chaser ti have the sale st asile, and to 
recover possession of tfia propurty that the 

to 

res 

LA JU 

21 - Suit for possession after 

dispessesiton f» tale proeseiintfs •» execution of 
^e(:r«e~-'Ihe lights sod lutereett of plAiutiff’e co- 
sharer having been sold under a decree, the purchaser 
posieeeed hioself of plaint fE’s share as well as of 
his own Held that, in a suit to recover, plaintifl 
was not bound to bring his action witlmi one year 
from the date of dispossession, but hid a right to the 
limitatioa of twelve years Tonoo Itivc Oossain « 
IiIOBESBUB Qossaik . 24 W. It , 302 

22. - — — ; Suit to rscoeer property 

tahen *n excess ef'riyhi of atlachnsnl-^X is not 
incumbent on a person seeking, not to mterfere with 
the sale in execution of a decree of the right, 


LIMITATION ACT, 1877— coittinaccf 
The lower Court held that C’s possessun must bo 
taken to have been derived from B, till the contrary 
wag proved, but that the suit was barred by 
art 2 of sch II of the Limitation Act, 1877, 
hecanse it had not been brought witiim one year 
from the date of the sale in 187C Held that the 
amt WM not barred by limitition ArEiKAvrAir t. 
TaABSAAUtA . , 1. 1,. H., 9 Mad,, 460 

24. Decree — Sale m eaiecu- 

fiQit — Laud described bi/ icaitdarir* in proelama 
tionof tale — Land, so described really comprisiny 
tao separate lots— Suit by purchaser of one lot to 
let aside sals or fur compensation — On the 17th 
November 1877, a certain piece of land described in 
the piectamafiou of sole as “’Survey JTo -'94, Pot 
No 3, measuring ^4^ guuthas,” the boundaries of 
which weic gls7 set forth, was sold by auction in exc- 
ciilioa of a decree obtained by the drat defendant 


rvtumed. nnless he was put in possession < t lue 
Iaui! included in the boundaries meiitioued in the 
ptOcUniatioii , but Ins application was refused, and 
the eale wu coudrmeii on SOth July 1676 The 
plaintiff on the 8rd July 1881 brought the present 


23. Sals oj land in execution 

(if decree — Suit by third parly to recover — Burden 
of prorf — In a suit to redeem certain land demised 
on kanam la 1850 by A to the predecessor of U, C, 
who was lu pcsseesion of the land, was made a 
defendant A proved his title to the Isnd and 

, -o"' *fi« f,v 


and purcbssvu oy x/, ivuo „ 


a decree ^aiusi A lu Ap.n .u. . — g- 
which prepay be]oagiag.to the latter nas sold in 
1874, 1875, and 1876. In hlarch leSO, this decree 
Was reversed by the Court of last appeal In Pebm. 
ary 1881, Jl sued to set aside the sales of bis pro- 
I>erty in execution of the decree and for possession 
of the property Held that, both under No 14, 
tch II o{ the Limitatiou Act, 1871, and No 12, 
sch It of the Limitation Act, 1877, the suit was 
barred by limitation Pabshadi Lax v McHAUitED 
Zanr-ux-anniir SlnsAituBi) Asboab Ali i Sir- 
naanizD ZAiv-nL-ABDiN I, L. B., 5 All , 673 
o ,, i.,„r,t.rd 
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■LmiTATIOj^ ACT, 1677~confwtiC(l. 

of u Chil Court o'liniutd iij:nin<il for 
iirrr.ir.s of rcviuui'. Iiy tlic n«'i',:iu‘o of llic vcvfiuu' 
of (Ik- J'ijuK of ij tiiul S. ItrlH, iu » (mil lirrmjild hy 
!) to ri(rm t‘ Iti r Imid fnun tlio jiurolius*. r ml llio 
(o!i.-i fill,', llirii (j|(> Kdit, II' t h;n iiit; bocu liroHulit 
'vijiiiit o u’ ymr from tlio dnti' of flio coafinnat'o i 
of till' s'ilr>, iv.'i., l arri'il liy nil. li! of .ifli, }J of llii; 
liiinilnlirt'i Act, 1^77. I'VJtVAysA r. iH iiot 

£1. 7 Mnd,, 25S 

— — — ”,Vi(!V to sf( nsiitf Sale in 

fjrronli'io of (fi-rrcc rlnut! .lotd in rrcAiifitn 

I’f ]'r< oj third ;’or/iVr.- -.Till' jilniiitiffn ^iicd 

ji) 1S9.! to rti'uiir j)0,nfiio:i of laiiil of wjiicli 
thrlr ftuuiiy iiml iucit i» j o-o s-fion till IhS-l, Tlir 
Imiil liiul lu't 11 ‘(lid to till' ilifciulaut in ISSl in ixc- 
rntii'ii of n d' cvi c !i'„;iiii!it Un- tdiviutilfH' tonrivis, 
lull till' sail Icvd lilt I'l'in contisnnd. A dome viw 
j'.'ii'ul !H jimyid iu rirprct of n inoirty of the land 
v.'liicli rcpri 1 1 iiti d till idniiitin’C fliarc. J/r/d tlial 
the dicr.'o naa riolil, f,t(ffrrr-“lVlictiur the ■•iiit 
Mould li'U'c iu'iu hsrred uudir the one yonr’a rule 
of limil'iiuin if the jeile kad hi on confirmed. Stn 
V. I.'nrji, i. /,. J!„7 Jfnd., Sdif, rFi lil ted. 
J‘artl- 1 . Jtnjr '.nr v. JJiii Tdf'hr.l, J. A. Jl,, 11 
Ji:>, refernd to, KaiiASIMiia MAtnr r. 
Hamahamj . . . I. Ij. Ik, 18 Mild,, 478 

Jli’ttd ftdr pt!ri’h'tsrrs.~ 

Art. 19 of that tu'hednle ivliirh jiri.serihfs.a pcrirtl of 
niie ye.ir for aiiiis to fit n«ido aalcs for arrears of' 
reveune is intended to pro* eel hand Jidr purclinacrB 
onlv. VuttKATAV-tTItt r. SUllUAMANfA 

[L L. R., 0 Mtid., 457 

40. ' Sale for arrears nf 

rer<nt’e-~Sail for postesstott of laiid—J'nivd . — The 
phaiuliff's l.-inei ivas rolel liy the revcliiif aiilhoriliM 
for arn ms of assetsnunt due to the itmindiirs. The 
plaiutitf applied to the tn-airilatelar io hare the sale 
set aside on the piound of fraud ou the jiavt of the 
iiuuudnr, luit In's npplie.ation was rejected ; nutl the 
sale was cooliriui'd iu .July 1879. The auction-pur- 
chasirwiis (hcrcuji 'ii put iu jKsstssion. In 1880 the 
phiiiitiiT sued to ncovor jmssrssion of the land in 
fjtiesfioii. Jlrld tlml the .suit, havinp heen hronghl 
more than one yiar after the date of the sale, was 
haiTcd hy art. 12, els. {h) aiul (c), of sch. II of the 
Limitatinii Act (XV of 1877). The sale was one 
in purtaumce of an order of the Collector or other 
ofllccr of revenue, and, if not for .aiTcars of Govern- 
inciit revenue, was at any rate a sale for arrears of 
rent recoverable ns arre.ars of revenue. The plaintiff, 
as occupant of the land, was hound by the sale, 
unlisa and until it was reversed, and the title of the 
purchaser ut the B,alc was a perfectly good title until 
the sale was set aside in due course of law. BaIAji 
KUISHKA r. PntCHAJtD BlTIlHAnAM 

[I, L. R., 13 Bom., 221 

41. — Safe under JPuifto De- 

mands Ilecorerp Act (Bengal Act VII of 1B80J 
for arrears of cesses~Oonfirmation of sale; — 'Where, 
the Board of Eevenue discharged an order of the 
Commissioner, dated the 25th January 1834-, which 
had confirmed a sale by the Collector iu 1882, but 
ftenvards on the 2l8t August 1886 discharged its 


LIMITATION ACT, 1877 — conlinned. 

own onh rand rwivc/l that of the C wmissiottcr,— 
JMd that the mitinmitwii of sale dated only from 
the 21. St August ISSfi, and that a suit brought iu 
July 1S87 lo sit ii.side the sale wa.s hot Imrrcd by 
Art XV of 1877, art. 12. Bamkath SAirAi r. ItAAt- 
iH'T Smut . . . I. L. R., 23 Calc., 775 

[L. R., 23 L A., 45 

42, .-.-w Hadras Bent Becoieru 

Art (Madras Aft VIIl of 1S05J, Si. 7, 3S, 80 
and dO—Bfit to recover land sold, ivithovi setting 
aside siilr.— Vi'hcvc a fdaintiff sued to recover land 
iilleged to have been sold under the prousiolis of 
the Bent Bi'covery Act, alleging that the provisions 
of s. 7 of that Act had not been coinpdied with, and 
lliat tlurefore till' (Jile was iilegal,— A/ekt that the 
suit rotild not proceed witliont setting asridc the sale, 
ntul that, the sale having talctn pl.icc more than a 
year before tbc institution of Ibc suit, the suit was 
batTcd. Baoavkxdua Ata-ati i . KAiinri-A GomroAK 

[r.L.E.,20Mad.,33 

43. _ — Dispossession — Snii to 

recover land sold Ig tnislal'ein e,recii/icn of decree, 
— Biinifatiou Art, sch. II, art. 12 {a), is not appli- 
eable to a case in which dispossession is the cause 
of action, and in whieii the plaintiff was not .a party 
to, or bound by, the sale. ITeld accordingly th.at 
a suit hrouglit in 1892 lo recover pn,sso.ssion of the 
pbiintiff’s share of iaiul sold by mistalve in cAcenfion 
of iv decree against bis uncle iu ISitl was not barred 
bv liniitatiiin. Kadah Hvesain r. Hussain .S’aseb 

[I, L. R,, 20 Mad., 118 


44. Suit to recover property 

sold in exeeulihn of a decree in excess of svkat was 
salrallc under the decree. — Art. 12, cl. (J), of the 
second schedule to the Limitation Act,' 1877, does 
not apply to a suit to recover propci’ty sold ostensibly 
iu execution of a decree, but the sale of which was in 
fact not niithorized by the decree under which the 
said property purported to have been sold. Bam 
Loll Moitra X'. Bama Sundari Delia. J, L. B., 12 


Calc., 307; Balwani Bao v. Muhammad JSnsdin, 
I. L. B., IS All., 321; lain Molortik Dal v, The 
Secretary of State for India in Couiiril, I. L. B., 
11 Calc., 200; Dakhina Cfinrn Chaitopadhga v. 
Bilash Chunder Boy, I. L. B., IS Calc., 526; 
Mahomed Rossein v, Burandur Mahio, I. B, B,, 11 
Calc., 2S7; and Sadagopa v. Jamnna Bhai Ammal, 
1. L. B., 5 Mad., 54, refciTcd to. Svryanna v. 
Dnrgir I. L. B., 7' Mad., 258, dissented from. 
Kazah Am r. Kedah Kath 

[I. Ii. E., 19 AH., 308 


45. Suit ly reversioner to 

eslallish his title to property sold in execution of 
decree oltained against a widoio as representing 
estate— Collusion.— X widow of a deceased Hindu 
represents the estate of the reversioner for some 
purposes ; but it is her duty not only to represent 
the estate, but to protect it. 'When a suit is brought 
on the giound that the widow did not in a former 
suit protect the interests of the person who was to 
take after her death, but collusively suffered judg- 
ment against herself and sale of her husband s pro- 
perty in execution, then if such perwu on that 
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presented as required by b 2 of Aet XI ot 18C4 
\ I3BHU Kbsshav V Bamcuakbra Bhaseab 

[I L B , 11 Bom , ISO 

30 and art 7— 

— Rtprtsenlalt\.e of ijubob m b »i it agrixoti him— 
Cerf^eaU — Aet of lSC4—Jett>t fantifg — 

Mortgage Ig father and tUeet to»~Dtatk of 
father ond eldeet ton — Decree ohiatned hg mort 
gagee agatnH tniHor eon reptestuted hg the mdow 
—f>ale iH eseetiiion— Suleeguenl lu t Ig tnrmor to 
tet astde tale —1 1 1862 J and b s ion A mo t 
^ged the pri pei ty in d spute to B In 18C3 Jt died 
leaving a widov S and tno eons cz ^ and P a 
minor lu l^GC A and S the litter ot wbom acted 
for hertclf and as guardia 1 of ber tdidot eoq P 
settled tbc account Tvitb B the moitgagee obtained a 


thii decree D purcbaied the property in dispute m 
1870 In I681 P filed the present suit to re 
cover p ssess on of the property allecing t) at i/s 
, * becu a 

I } ently 

4 (second 
olatuluii It «as tout d uou otuaiiot lue dofeo 
oantDtnat the suit not having been brought srilbiD 
one year after P hid atta tied major ty nae barred 
by limitati n under art 13 scu II of Act XV 
of 1877 ^e^d that the suit v as not barred by 
lunitat ou P bad net been properly represc ted by 

5 in (be suit of 1869 as she bad not obtained a 
cert Scate under tbo Minors Act (XX of I8C4) P 
ftas therefore not bound by the decree in that suit 
orbythe sale in execution and art 12 seb II of 
Act XV of 1877 dd not apjly Dam Hmat t> 
DaiBAUBAM Sadabau I L B , 12 Boim, 18 

SL Order’ nf Re tnae offi 

cer — Judicial order — The order of a Collec 
tor or otb r officer of revenue as the nerd u used 
m the Utt r port on of cl 3 of s 1 of Aet XIV 
of 18 9 means an order of the natnre of a decree 
or made by the Collector or otherPevtnne'officcr 


1 I - 


elapsed from the date of sale the suit was not barred 
nndcr the provisions of cl 3 cf s 1 of Art XIV 
of 1859 ‘‘ASHABAM VlTHAl ADniKAEI I COILBO- 
loaop Batbaoibi 8 Bom, A C,288 

32, and art 14— 5jfj/ to 

tet atide fl» aet or order of an officer of 
Ooveriment — Suit for pttsest on — Disposseeeion 
under an order 1 ade ly officer of Ooternment — 
Arts 12 aod 14 of sch II of the Limitat on Act 
(XV ot lB/7) refer to orders and pr ceedmgs of 
a puH c functionary to which by law is given a 


It IS legally a nullity and thcref re need not be set 
asde botTAM Yebji Cuawn t Coimctob op 
Batkaoibi I L B , 11 Bom , 429 

33 Fraud Suit to tet attde 

tale «» execution of decree — Beng Beg XltT of 
IVBt —In a suit for the canctlment on the ground 
of fravtS of an aurt on sale ma ie under the pro- 
visions of B 12 BcguUtoR \LV of 1793 and 
for toe reversal of a Judges order in appeal eon 
finning the sale the perod of liu tat on wss held 
funder s 9 Act XIV of 1^88; to run at t1 e latest 
from the date of the J udge s < rder of conflrmatou 
and torxt ndlo one year undercl 3 s 1 EvaxtAli 
Edav r Kbuola Ecowia 11 W B S6l 

34 f to lit at de eale — 

A eale basing been rff cted by order of a Deputy 
Collector an appeal was mids tenths Collector who 
set aside the sale The Comm ss oner houever 
considmog that tbs Col ctoi bad no jut sdicton 
ad Hat no injure had b (n made out reicrsed 
the order of the Collected Metd tl at the sale did 
sot bsrome confirmed or otb iviise final and con 
elusive be^re the date of the Comm snoncr s order 
and therefore a suit « thi one year of that order mis 
in time Pbahsath Rot i TBOYLCCXoSAUTn Roy 

(14 -W B , 281 

85 - Sn t <0 tet oj de tale for 

arrears of Oocernment reoense — A su t to set 
os de a oale for arrears of Government revenue 
Duet be brought u ill in one year fr m the date when 
tbecaleberomesliiialaiidconclus \e PAJCHirirDEB 
CeircsE&striiT i Eiboo Khan 

[1 L B., 8 Calc , 329 

88 - Su i brought to set aside 

tale for arrtartof revenue — Wber lands had been 
sold for alleged arrears of revenue aud bought 
Jtt for Oovcmnient but the sale had net been 
Ti^istered under s 38 of Jladras Revenue Recovery 
Act (II of 18C4) —Slid that a su t brought to set 
SMidc the sale after one year from the date thereof 
against a bond f de purchaser for value from Govern 
nient was barred by Inn tation KABrrrA Tbtav c 
Vascubta bASTBi I L. B, 6 Mad , 148 

37 Sale inexecution of decree 

for arrears of re enue — Su t to recover land — The 
land of D was unpropctly sold in ciceut on of a 
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LIMITATION ACT, IQll— continued. 

the person who was so -put in possession. iSeld 
(reversing the decree of the Civil Comt) that the order 
of the Civil Court was not a summary decision within 
the meaning of cL 6, s. 1, and that the suit was not 
barred. That clause was only applicable to orders 
which the Civil Courts were empowered to pass de- 
ciding matters of disputed property raised for hearing 
and determination by a summary proceeding between 
the parties disputing. Appukd-st Ibeam Sahib v. 
Sam 4 Mad,, 297 

10. • Suit against order of 

Mamlatdar under Bom. Act V of 1864 :. — Although 
a Mamlatdar’s ordei' under the last clause of s. 1 of 
Bombay Act V of 1864 is a summary decision, a 
suit in the Civil Court to establish a right against the 
operation of Buch order is not a suit to set aside the 
order itself, but for possession in opposition to that 
recognized by Mamlatdar’s order, and is not therefore 
within the limitation of one year under cl. 5, s. 1, Act 
XIV of 1859. Babaji r. Anna . 10 Bom., 470 

,11. — Suit for proceeds of sale 

in execution. — A suit to recover the proceeds of sale 
in execution of a decree alleged to have been draivn 
out by defendant by \irtne of an order of a Civil 
Court, under s. 270, Act VIII of 1859, is in reality 
a suit to alter or set aside a summary decision of a , 
Civil Court, and is governed by the limitation of one 
year prescribed by cl. 5, s. 1, Act XIV of 1859. | 
Dwaeeanath Biswas r. Hot Dhunput Sinoh 

[IVW. K., 227 j 

12. Suit for monei/ paid into 

Court hp defendant, hut reoonered from third person 1 
in execution of decree. — A suit to recover money p.aid 
by the defendant into Court which was payable to 
the- plaintiff, and which was aftci’wards recovered by 
the defendant in the e.xecution of a decree against a 
third person, under .an order of the Court executing 
the decree, was held not barred by Hraitatiou, under 
the provisions of Act IX of 1871, second schedule, • 
art. 15, by reason of not having been instituted within 
one year from the date of the order. Debi Das r. 
Nub Ahmed . . . . 7 N. W., 174 

13, — - — Suit for refund of sale- 

proceeds paid in accordance icitk order for distrihv- 
tion under s. 395, Civil JPrVcedure Code, 1SS3 
— Multifariousness. — In execution of a decree 
against six persons the plaintiffs had certain property 
brought to sale, the proceeds of which were brought 
into Court. The defcndjints, who hold five separate ' 
decrees against .some of the persons against whom the ' 
lilaintiffs’ decree was obtained, applied to have the ^ 
amount in Court ratcably distributed ; and in accord- , 
ance with an order of the Court, dated 13th Septem- j 
her 3880, this was done, the proceeds being distributed 
in proportion to the amounts of the decrees. In a i 
suit brought on 24th August 1883 against the defen- i 
danf s, on the allegation that the plaintiffs were entitled i 
to the whole of the proceeds, or in the alternative for | 
distribution on a different principle, — Held the suit ' 
was one to set aside the order, and not having been ■ 
brought within one year from the date of the order j 
was barred by limitation under art. 13, sch. II of ' 
Act XV of 1877. Bam Kishen v. Bhatcani Bos. 


! LimTATION ACT, -continued. 

i I. L. R.,1 All., 333, distinguished. Gowei Peosad 
I KTnrDTJ V Kam Ratak Siucah 

1 . fl- L* 13 Cfllc., 159 

j 14, ajjfj art, e2— Civil Pro- 

I cedure Code (Act PCI r oj 1882), s. 395— Suit for 
a refund of assets paid to a icrong person under 
s. 295 — An' order under s 295 of the Code of Civil 
Procedure (Act XIV of 18S2) refusing a decree-holder’s 
appliciition for a rateable distribution of the assets 
realized^ by • a sale or otherwise in execution of a 
decree is not an order "in a i)rocecding other 
than a suit” within the meaning of art. 13 of the 
Limitation Act (XV of 1877}. Oh the 21st August 
j 1885 the defendant attached, in execution of a 
I monej’-decree, certain immoveable property belonging 
j to his judgment-debtor. On the 1 Sth January 1886, 
j plaintiff, who held another decree against the same 
j judgment-debtor, applied, under s. 295 of the Code 
; of Civil Procedure, for a rateable distribution of the 
j assets to bo realized by the sale of the property 
j attached. On the 19th March . 1886 the attached 
property was putnp for sale in execution of the 
defendant’s decree. The defendant was allowed to 
buy the property at the sale and set off the purchase- 
money against the amount duo to him under the 
decree under s. 294, and no money was therefore paid 
info Court. On the J4th June 1886 the Court held 
that, as no money had been paid into Court on 
account of the sale, no further proceedings could 
bo taken on the plaintiff’s application for a rateable 
share of the assets, and his application was accordingly 
rejected. Thereupon the plaintiff sued the defendant 
to compel him to refund the assets wrongly paid 
to him. The Court of first instance decided in 
I plaintiff’s favour. The lower Appellate Court rc- 
. jeeted the plaintiff’s claim ns bai I'cd by art. 1 3, sch. II 
! of the Limitation Act, on the ground that the suit 
• was not brought within one year from the d.atc of 
I the Court’s order refusing tlic plaintiff's application 
j under s. 293 of the Code of Ci\il Pioccdurc. ' Held 
, that the suit was not coverned by art. ,3 of the 
; Limifcition Act. The order made under o. 2. '5 of the 
' Civil Procedure Code was no bar to the suit, and 
i a suit to set it aside was unnecessary. Goinri 
' Prosad Kundu v. Bam Baton Sircar, I. B. B., 13 
[ Calc., 159, dissented from. VistiNU Buikaji 
Phadke f. Acnui Jaoannath Ghatf. 

[I. L. K., 16 Bom,, 438 . 

15, Mortgage — Sale Ig first 

movgagee — Arrears of rent— Lien — Claim hg 
puisne mortgagee^ on proceeds of sale . — Certain land 
rvas mortgaged to with possession to secure flic re- 
payment of a loan of 112,000 and interest. It was 
stipulated in the deed that tlic interest on the debt 
should be paid out of the profits, and the balanre paid 
to tho mortgagers. By nu agreement sulisequcutly 
made, it uais arranged that the mortgagors sboiild 
remain in possession and pay rent ta A. .1 oWained a 
decree for 112,000 and arrears of rent and easts and 
for the sale of the land in satisfaction of the amount 
decreed. The land was cold for 1(2,855 in March 1881. 

In May i8Sl B, a puisne mortuagee. applied to the .. 
Conrt for payment to him of 11 500 of this sum, alleging 
that A was entitled only Co 112,000 and 1(260 costs. 
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( 49j 7 ) ' DIGEST or CASES 


XnSlITATION ACT, 1877— 


art 13 (1871, art. 15, 1850,8 l,<d6) 

1. Suit to tel 0 * 1 * *»m»arg 

order — Qu<tre — 'VLither, wrtk icfwnce to cl 5, 
-8 1 , a suit 'nil! lie to set agi* a sumwary orJcc after 
tlie expiritmot cue year (tOoreD Nath Si»inriL 
K r.AJICQOilAK GHoSE 6 W, B , 21 

2 ftitol <fec>s>6H — Order 
’dttniietiig apfeal — The final diOBion anard or 
order c' utempUted hj cl 6, a l,%AAaflual deeiaiioa 
of the Court wbicli had competent jurisdiction to 
detoriniQc the case tij.Uy, and tiot the order ot a 
Court Biiperior to such Court diaroissin^ Anappcil 
from the deei on of luch Court for »*t»t of jutisdic* 
lion OiEOTJiirt'At BrM'toNASAi'’ SiuoH 

{7 W. R . 161 

3 Order vnder Art XZX of 

2841— O^ciaJ Trutleei Art^-Suilforpoeteetton— 
ZtmtiattunAetfZiroflSSSJ,* t,tl 

marj order under Act \I\ of 1841 for possession of 
piopert) left bv a deceased person is no bar to n 
re^Ur suit to try the title to sneb propertv and to 
obtain poiBCssi n uodet that title, it is tuerefore 
uQueccBBary to set aside theordcr belore granting relief 
m tbe BUit Hence the period of Imitation for sneb 
regular luitiB that proi ided by cl I2>e l,ActMV 
of 18S9>naQ]ii}> twelve years, and notone year as 
prowled hy cl 6 of tbe saoie tecli'n LaKSAWattt 
•Sisan r Maksoek B L B , Sap Vol , 633 

C LoEMAUAnr SisaK i IIyka Kobr 

taind Jur,N.S,19l:7'W.B,199 


lilMITATJON ACT, 1877— eoft<i»«e<? 

S C ou appeal to Privy Council ObeedhaRe 
D oss e XuVCKISHOEE DoSS 

[11 Moore’s I A , 405 . 8 W. B., B. C , 2 

Contra, BiPno Pebshaii Mttee j Kaitte Dete 
[1 W B . 84 

8 — ■ SutJ <0 recoier property 

by the rtgbtjul hrtr of deceased mare than one yen 
after grant of eeritfcaie of heirship tnthe rtra 
claimant — T:ffeit of each a certificate— Frnctic 
—In 1877 the pUmtifE applied for a ciitifiote c 
licir*hip to one T,htT huihand’B uncle, who had di( 
in 1876 The defendant opposed the applicatioi 
and alleged that T had left a will in her faiou 


dealiog with the person who claims to be the hei 


^ Citil FroerdureCode, 1BS9, 

a S46 ^The rights and luterests of one of three 
brothers of a J lot Iliudu family having been sold in 
execution of a dri ree, a suit bronght to set aside 


I I ' ■ I « V, 'if , v' J 

6, — iSmnfBory liemiion — Certt- 


7. Suit la set aside orde 

under Act SXVII of tSSO — A Buit to srt aside 
summary order passed under Act WVII of 18G 
may be bronght withm a year from the ilite of th 

■ ’ . ' . I ipoa titl 

• ' 'boscwx 

.■..E.,12( 

g — — ■ Of**- rrtaUna to la»di 

properfa ordfr—J^eldt^ 

Ibe Jt'ire'ser'S.c KU‘wjr to the landed property 
a jw-ma •sta'e, bew; appa-ently crhtf 

jb*A ’•'siuar furadetr-B, bad no lecal ..--aEcc 
*a.f ms 00* % Mi«ma-y crd-^withia th. — aaimr it 
5lv 3d uhiasoof*. I. Act XIV of iv*. ACiSYS 
iv Dvswwa Ca , . 1 




- S* i #j » 


• 1 • if out f, possession be ar-ler ^ 

. ''^tieare det.u,oit.-~~T^ guucSm 

'I'ruBtces Act), refusing to put the »r*i5raic ar3>e’ uCtjo C vit Cv.ortEsea-'catuni a-? 
possess on of property as mbhus*. CnSMaAf^ *i>i>iXutiwus ttojar^ 
i)os3 t NohdeIsuobe Dtnr « a.mut*alu E> awaCus a '**' 

[Ma7s2a« 98^ »*ar«. af’e-wao’s hi ew.vcirt.^'^ 
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lilMITATIOISr ACT, 1877— oonihmed. 

aside the order of release : and the rule of limitation 
applicable to his' case is not in s. 246 of Civil Proce- 
dure'Code, which woiild allow one year, but in cl. 15, 
sch. II of Act IX of 1871. Matonsiny Dassee ®. 
ChOWDHRX ,1 UNJITTNJOY MuEIiICK 25 "W. R., -513 

22. ; Suit to recover attached 

property to which claim has leen disallowed. — A 
person who has been unsuccessful in a proceeding 
under s. 246 of Act VIII of 1859, and who sues to 
recover the attached property from the purchaser at 
the Court sale, may be said to sue, not to set aside the 
sale, but to set aside the order of the Court under 
s. 246, and therefore the suit must be brought within 
one year as provided in art. 15 of the Limitation 
Act, 1871. The decision in Jetti r. Hossain, I, L. 
Jl., 4 Bom., S3 note, qualified. Venkaea h. Chen- 
BASAEA . . . . I. Ii. R., 4 Bom., 21 


23. Suit to remove attach- 

ment — Adverse possession. — In a suit for a partition 
of family property in the possession of the plaintiff 
‘und defendants, p.irt of the property was attached at 
the instance of one of the defendants in 1852, and the 
remainder of the pioperty in 1864 IXothing was 
done with regard to the first attachment, but in 1865 
a petition was presented by the plaintiff praying for 
the removal of the 'littachmonts. . The petition^ was 
rejected and the pl.aintifif brought this suit within 
one year from the date of the rejection of his peti- 
tion. The plaintiff and defendants remained in pos- 
session notwithstanding the attachments. Seld that 
the suit was not barred by lapse of time. Maeeaja 
alias KEISHNAilA llAJAir to Naeayanasamy Bajah 

[4 'Mad., 281 


24. 


Suit to estailish title to 


property ordered to he sold in execution — Suit to set 
aside summary order. — The plaintiff’s property was 
ordered to be sold in execution of a decree to which the 
plaintiff was not a party. The plaintiff appeared aim 
asked the Court to release the property^ from attach- 
ment, but the Court refused his application, under 
s. 246, Act VIII of 1859, and ordered the property to 
he sold Held that a suit to establish the plaintiff s 
right to such property was not a suit to set aside a 
summary order within Act IX of 1871, sch. II, cl. 15. 
Koyeash Chundeb Pattii Chowdhey v. Peeokath 
Boy CnowDHEY 

tl. L. R., 4 Calc., 610 : 3 C. L. R., 25 


25. Civil Procedure Codes 

'(Act nil of 1859, s. 24:6, and Act X of 1877, 
ss. 280, 231, and 232 f—V (defendant No. 1) obtained 
a decree against W and, in execution tliercof, at- 
tached certain immoveable property as belonging w 
his judgment-debtor. The plaintiffs, who were 
five brothers, thereupon applied for the removiu of 
the attachment under s. 246 of the Civil Procedure 
Code (VIII of 1869), but their application was re- 
jected on the 24th July 1875, and the property was 
resold by the Court to K (defendant No. 2) on the 16th 
f and 17th February 1876. The sale was confirmed 
' on the 18th March 1876. The plaintiffs broii^glrt 
a suit on the 17th March 1877 against V and K 
\(the judgment-creditor and auction npiirchaser), 
ang that the property was the joint aucestral property 


LIMITATION ACT, IBlI— continued. 

of themselves and their brother W, and was not liable 
to attachment and sale for his separate debt. They 
pr.xyed that the sale should be set aside. The Subor- 
dinate .1 udge dismissed the suit as barred by art. 15, 
sch. II of the Limitation Act (IX of 1871). His order 
was reversed, on appeal, by the District Judge, who 
held that art. 14, sch. II of the Limitation Act, ap- 
plied to the case. K thereupon appealed to the 
High Court. Held that art. 15, and not art. 14, of 
sch. II of Act IX of 1871, applied to the case, and that 
the suit was baired. The intention of the Legisla- 
ture in passing s. 246 of the Civil Procedure Code 
(Act VIII of 1859) was that the order made under 
. that section should be a final b.ar to the pl.iiutiffi’s 
right, unless such a suit, as that section prescribed, 
was brought to re-try the question of that right ; and 
if on such action being brought, the Court on the 
trial held that the plaintiff had established his right, 
its ruling would amount to a reversal of the order 
made, under s. 246, and the suit would fall within 
art. 15 of sch. II of the Limitation Act (IX of 1871), 
which is substituted for the limitation provided by 
the twelve repealed words in s, 246 of Act VTII of 
1859. Settiappan v. Sarat Sing, 3 Mad., 2M, fol- 
lowed. ICoylash Chunder Paul Chowdhry v. Preo- 
nath Bov Chomdhry, I. I. B., 4 Calc., 610, referred 
to and discussed. Keishnaji Vitrtaii r. Bhaskae 
Bansnath . , . I. L. R., 4 Bom., 811 

26. ■, Order declaring that 

Court has no jurisdiction. — The period of limitation 
prescribed by art. 15, sch. II, Act IX of i87J, for a 
suit to set aside an order of a Civil Court, does not 
apply where the order simply amounts to a declanatiou 
that the Court considers it has "no jurisdiction to act 
in the proceeding before it. Keistodass Kuedoo 
r. Bajieant Boy Chowbuey 

[I. L. R., 6 Calc., 142: 7 C. L. E., 396 


27 

sold hi 


Suit to recover property 
■Civil Procedure Codes (Act 


K. execution ■ _ 

YXII of 1859, s. 246, and Act X of 1877, ss. 230, 281, 
and 282J.— Certain property, which the plmntiff 
alleged to belong to her; was sold in execution of 
a deci’ee obtained by the purchaser of the property at 
the auction-sale, against a third party. The plaintiff 
put in a claim to the property under s. 218 of Act 
VIII of 1859, which claim was rejected on the 6th of 
September 1873. The plaintiff, on the lOth of Janu- 
ary 1878, brought a suit to recover possession of the 
pi-operty sold. Held that the suit was not barred by 
art, 15. sch. II of Act IX of 1871, the suit not being 
one to set aside a summary order within art. 15 of 
the schedule to that Act. Xoylash Chunder Paul 
Chowdhrv v. Preonath Boy Chowdhry, I. L. B. 
4 Calc., 610, followed. Luonjii Naeain Singe r 
Assepe Kobe . . . I. L. R., 9 Calc,, 4 


28; 

Bes judicata — Act fill of 1859, s. 246— -Civil 
Procedure Code (Act X hf 1877), s. 278.-U the 
course of cci-tain execution proceedings in execution ol 
a decree for arrears of rent, the dccrcc-boldcr at- 
tached a tenure belonging to the judgment-debtor, 
who, ponding the attachment, sold it to A on tuc 
2l6t March 1869. A then applied, under e. -U 


Execution of decree 
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DIGEST OP CASES 


LIMITATION ACT, 1B77— <;on/ui«iI 


H510 pill to A on account of rent on the STth 
May IbSl Seld, on stcoul appeal, that the aaxt 
was not barred by art 13 of the Limitation Act, 
neither that article nor art. 12 heing applicable 
to the case, that S nas entitled to recoicr the 
sum claimed SiVABAMi « hnBBAKA’TTA 

[1 L Il,0Madu,B7 


recover posses* on from the succPasfol elaimn t of 
tlia property released, was i ot governed by the limit 
ation pitacnhcd by cl 6 s I llnTTirBtAii. 
BHUKrr I Aboooi IIossein 8 Vf R, 03 


17 Order of Judge on claim to 

aitathed properfy—iS’ai imnry rfreieion — Tropwly 
hemg attacl ed under a decree obtained before Act 
^III of 16o9 a third party cUimod to be entitled ae 
gainst the judgmeut creditor under a bill of tale 
'^e judge enquired into his claim found that the 
assignmcat was fiauduUnt, and ordered that the pro 
perty should be sold under the decree \ Acfi/tbattbe 
order of the Judge iviit a summary decision ot a 
Cl Ml Court wiChiQ s I> cl 6 and that a suit by the 
claimant for the recovery of the property luslitutcd 
after the cxpiratioTi of a ycir from the date of the 
order was barred by that claase KuTBtrr Aixt r 
KHrsBUGE DHinne Sikab Marsh , £20 


LIMITATION ACT, 1877— contiawd 
was allowed The plaintiff after the lapse of a year 
from the date ot the order disallowing hia claim sued 
to recover possess on of the said property The 


[2 B L. E , A C , 254 

C, DoonoABAM Rov r Nueo Sn.oR Dbb 

[11 W. E , 134 

20 ' — ' — Suit to eet astde order 

reteaetig fropertg from attachnent~ Irregular 
atlaeimenl — deduction of time loAen appeal ttae 
pendtna — In 18o3 K sued A and M to recoi cr the 
amount with interest of a bond executed by Jf (who 
w»a Alt general agent) in the name of S on the 
permtsaioti of the plaintiff for the purpose of paj ing 
off the debts of A The Pnncipvl budder Atneco 
decreed the case against Vwith rest*, and rfliasfd A 
from S’* claim In appeal to the “^nd ler Court the 
plaintiff obtained a decree with interest and costs • 
agaiost A as well as against Jf In exrriiti n K 
prayed on &id Dfcerober »853 fortheatfschianitand 


—The plaintiff sued to obtain a decree deeUnog tbat 
the ancestral Und possessed by the famiK of tho. 
plaintiff was not liable to ecienrc and sale (u s tisfsc 
tion of an ts parte decree obtained by the defendjut I tb* deed c' g. 
in a suit against the yeiatnan of the plaintiH’efanilv } tbf 
on the ground that the decree had bren tbUaed 
coHusivcly and fraudulently for a debt alleged lofcive 
been contracted for the benefit of the family The 
decree against the yejaman was passed on the 223<! 

June 185 , and upon attachment of the fsm 1/ 


*9 — C/aici Syee'ut 

to reaorer poueeeion o/properlj t /£,— {te - 

ment of certain property the pi*, uef^nasS 

preferred their rcipcctire clams TiB-T-ao- 
tiff's claim Was disallowed. 


ophiH Is* C wj» d'vlircd that this «ti 
bar to a f^t- ^h* aciordi 

rertmltd ti» Jc~-gt*s order for il 

kstvng ctlluint | 

q-r*‘ien as tint 1 

‘tar .A. Ti**~4 was diCTMfl a 
'•—rd X> Sir Hi h^Court. Jf,l , 

S' Ji Xarvi 1SJ3 was wrong m ^ 

•sis^fTS twju.n-'? * curty , 

udcirtafftxl thejnnii'irt.//' « (o 

tL- void, //r -r i ta r 

irdarvhio'appialfrosit' r'.t* 

1*-T, the *; pe,l ^ fV 

I5r“l, and i* ta '—’a ^ 

^ Lr » 

w2i_a p^,- f 
L cL e f ( *.*xr3ii 


2L _ ; 

mnAtr t z, r I 
^Vr* » y— ifn— , u -S-*^ 
—i » it 

vt A^j*y»»d T 
w~i. Lm «.*— X 
iefZvrVn *1;; 
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LIMITATION ACT, IS’ll—ccnUmied. 

revenue.—A suit to set aside aa order of a Commia- 
sioner directing the plaintiff to pay Governmpnt 
revenue at a certain rate was formerly held to be 
governed by cl. 16 of s. 1 of the Act of 1859 ; it would 
now probably bo governed by this article”. Kebuii 
Ram V . Goveenmeno? . . 6 W. B,, 47 

■ Snit to set aside order of 

Q-overnment officer— Order null and void. — Art. 14 
of ach. II of the Limitatiou Act with reference to 
suits to set aside orders of officers of Government 
does not apply to a case where the order is an 
•absolute nullity. Bejox Chand Mahatab Bahadue 
V. Keisto Mohini Dasi I. L. B., 21 Calc., 626 

o* — Khoti Settlement Act 

(Bom. Act I of 1880J, ss, 20, 21, and 22 — Act or 
order of Settlement officer — B'lara lands — Suit for 
a declaration that lands icere khoti lands — Jurisdic^ 
iion of Ciiil Cotirt — Collector, Botcer of — Adverse 
possessiO!! — CatM of action . — A Survey Settlement 
.officer decided in the year 1882 that certain lauds 
situate at the khoti village of Tadil, in the Eatna- 
giri District, were dhara lands of S and another, bnt 
the entry in the survey register that they were dhara 
lands was not made till 1883. In the meanwhile, F 
and others, u'ho were the khotsof the village, made an 
application to the special Survey officer to revise the 
decision of the Settlement officer of the year 1882, 
and the special Settlement officer having rejected this 
application in 1885, they brought the prosout suit in 
1887 against jS and others for a declaration that the 
lands were theh- khoti lauds. The .fudge dismissed 
the suit on the ground that the Settlement officer's 
decision being final under ss. 20 and 2 1 of the Khoti 
Settlement Act (Bombay Act I of 1880) and it having 
not been set aside within one year from its date, the 
suit was time-barred under art. 14, sch. II of the 
Limitation Act (XV of 1877). Be W, reversing the 
decree, that the claim was not time-barred. Under 
ss. 20 and 21 of the Khoti Settlement Act, it is the 
“ decision ” on the rival claims of the parties which is 
open to reversal by the Civil Court, and not the 
consequences of that decision, which as provided by 
s. 22 are left to the Collector himself to undo or modify 
in accordance with the decision of the Civil Court. 
Meld, further, that s. 21 does not contemplate any 
“order” being made by the Survey officer between the 
parties ; and oven if framing the register bo regarded 
as an “ act ” of the Survey officer, s. 22 provides for 
its being amended by the Collector himself, in accord- 
ance with the decision of the Civil Court, Meld, 
further, that although the defendants might have 
paid only theassessment before 1878-79, their adverse 
possession of the lands as dhar.a did not begin to rnn 
against the plaintiffs rmtil 1878-79, when such a claim 
u’as actively advanced by the defendants. The plain- 
tiffs’ cause of action arose ifi 1882, when the Survey 
officer deterinmed that the lauds were dhara, and the 
present suit, which was brought within si.v years to 
reverse that decision, was therefore in time. Eaki 
Gebam ;Mohidin V . Sajnak . L L. B,-18 Bom., 244 

6. Land Eevenue Code (Bom. 

Act V of 1879), ss. 37, 39, 133 — Land 'prcsumahlg 
the properly of the plaintiffi — Plaintiff in uninter- 
rupted possession — Eecenue stircep — Entry of the 


LIMITATION ACT, ISn—continued. 
land in the register as Government waste land — 
Order of the Pevenue Commissioner directing land 
to he given to defendant Wo. 2— Plaintiffs dis- 
possession— Suit against Secretary of State and 
defendant No. 2— Nature of the lietenue Commis- 
sioners order — Setting aside of the order. — ^A certain 
land which the plaintiffi alleged was his property and 
•n’as uninterruptedly in his possession till the 16tb 
Kovember 1895 was at the intrcduction of the 
revenue survey in 1882 entered in the register as 
Government waste laud. On the 12th Kovemhei- 
1895, the Eevonuo Commissioner, on appeal against 
the order- of the Collector, ordered it lo be given to 
defendant No. 2 on his paying the assessment due 
since the spi-vey settlement. This order was eoinmu- 
-iiicated to the plaintiff on the 20th November 1895. 
On the IGth Novcnxber 3895, the plaintiff w, as ousted 
by the order of the Collector, and defendant No. 2 
was placed in possession. The pl.iiutiff thereupon, on 
the !5th November 1896, filed the present suit in the 
District Court against the Secretary of State for 
India as defendant No. 1 and defendant No. 2 praying 
(1) to have set aside the order passed by the 
Revenue Commissioner, (2) to have his right to the 
land established, and (s) to obtain possession with 
mesne profits. Defendants contended that the suit 
was time-barred under .art. 14, sell. II of the Limit- 
ation Act (XV of 1877), not having been brought 
within one year from the 12th November 1895, the 
date of the Revenue Commissioner’s order. Meld 
that the pi liutiff could maintain a suit for the 
recovery of his land without having the order of the 
12th November 1895, jiassed by the Revenue Com- 
missioner, set aside. ' Meld, further, that the order of 
the Revenue Commissioner was not such an order as 
is contemplated by art. 14, sch. 11 of the Limitation 
Att (XV of 1877), aud that in itself it gave no cause 
of action, and needed no setting aside. Tho^ cause of 
action was given by the act of the Collector dispossess- 
ing the plaintiff on the 16th November 1895, and 
as the suit was brought within one year of that date, 
it was in time. Suea^eaena Devappa IIedee 
V . Seoeet.aev or State foe Iedlv 

[I. L. B., 24 Bom., 435 

7. — ^ — — Estates Partition Act 

(Be'ny. Act VIZI of 1876), ss. 116 and ISO— 
Bight of suit — Suit for possession. — A suit for 
possession of land of which the owners have been dis- 
possessed in pursuance of an order of the Collector 
under s. 1 16 of the Estates Partition Act (Bengal Act 
VIII of 1876), will lie oven though no suit is brought 
to set aside the Collector’s order under s. 150.^ Art. 
14 of sch. II of tho Limitation Act (XV of 1877) does 
not bar such a suit. Laboo Siequ p. PunEA 
Chaedee Baeeejee . L L. B., 24 Calc., 149 

art. 15 (1871, art. 17 ; 1859, s. 1, 

cl. 4). 

1, Suit to set aside transfer 

of land made hy revenue authorities. — A suit to 
set aside a transfer of land made by tho revenue 
authorities for arreare of Government revenue comes 
within tho words of cl. 4, s. 1, Act XU’’ of 1859. 
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LIMITATION ACT, 1877— con<i««e<? 
o£ Act VIII of 1850 for aa onler to release tEe 


LIMITATION ACT, lill-conUnued 
obtaineda eecondcertificate and registered it The- 
Court of first instance awarded her claim but on 

II • ' ‘ * . r 


rent against tho same defendant and in execution 
thereof a^aiii attached the tenure A applied undw 
s 278 of the Code of Civil Procedure to lia\c the 


have been brought uithm one year uo « mi|. w 
JI arch 1869 On appeal to the High Cmtt —Btld 
that the suit was not barred by limitatiOT nw as 

BTscSfclTO 

““ • [10 C 1 B , 204 

og Order siii*<»f“ti"J «»»« 

jrd/jutent Mtoi for anoiUr—SaU or traMftr of 
*4 po^oni^—A the propnetor of an indigo eon 
cei-n which comprised a patni talukh, after inortgag 
TOR the entire concern to B, allowed the patni 
talukh to be eold for arrears of rent un^r PegoU 
tiou VIII of m9. c, the dar patnidar of the 
talukh whose rights were thus extioguwbed, then 
tued and obtained a decree for damage* against A 
After 0 had obtained this decree stratnst 4<, A 
sold hi* equity of redemption m the u tii c mortgaged 
concern to £ and by this *ale all tt**^^"* 


I ueia uer gu i iiuc uauiiaiuauie uu appeal uy 
I pKiotlff to the High Court — Sold confirming the 
I decree of the lower Appellate Court that plaintiff s 


date Dai JxMiea 1 BiUchha 

[I L R , 10 Bom , 604 

art. 14 (1871, art 16) 

See BoitUAT Lahb Rbtbsttk Act b ISS 
[I L R , IB Bom., 424 

L - — Sutt for land of nhich a 

poltah hatheen pranfed Jy Celleetor <y7er detnnr* 
cofsoo— to tet atfde official oof — FlsintiS m 
1877 claimed possession of land wh cb had been 
demarcated as poramboke m 1860 and of which a 


but 

gio _ . I 


B was ba 
that ordc 

restraining 

against hi ^ 

go - Cicil Pfoeedare Coae 

rAct T III of 1850J S S69 Summart/ proceed nge 

Inder-Heslect to atide order paeeed inench 

proceedtnge xettkm one gear by purchaeerafa Court 
eale-Surt to eeta’Ueh I He to properly hv eucb 
PureUur -At a Court sale held on tl» 15tb -Nor 
fmber 1871 m execution of a decree the 
deceased husband p irchased a house but n^Iectrf 
to register his sale certificate lu *« 

reeo^r possess on he was obstru ted by the dif« 
daut who claimed the 

wary proceeduigs under s 269 of Act VIII rf W5p 
uere thereupon instituted against the defendant 
and the defendant 8 claim was upheld by an order 

passed on the 7th November 18/2 In the mean 
time tie plamtiff s husband ha\mg died plaint ff 
filed on the SUt March 1873 a ref''" *“ 

estaohsh her title On the 8th July 1873 she 


2 — — - Suit for declaratton oXutle 

to ««t atids an order rentnae authontiee 
—J^rd BeguiruUon Act (VII (f IdlSJ s 89 — 
The Civil Court b s i o power to set aside an order 
1 1 - ei-e j >•%.« u I { j^j]^ when a 

plamt which 

1 title to and 

, such player 

may be treated as mere surpl sage Mhen there 

fore a plaint was filed containing sepirate prayers 
for the above relief and when the original Court 


decree dismissing the suit as haiiug been brought 
tnoic than a year after the date of such orders 


3 — to eet aeiie order of 

C<un»»««o»ef directing pagme t of ffocernmcBt 
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•' o,.' /> r r I ly^rt fi-i- 

rfui’«vf*Vf ..*r th> rf rr* i S\ii* Jt r o’* 

• . '. '■ 'Dll ,!i fi liitii'.ts ,.',rr iiumra 05 rt l'.. ■* <f 

»*i s’l.Aiijia |ilyi!iv ji. rit’Cvslly .'■.I ti.r tUr of 

I>nt;»h liiilis iiv ssis'.cli tlt>y itmlirs * C to r,i's\,-y for 
frii,'lil j-vrcDs of v<' di fo' all j> vo'ts iiuliCi ri ntly 
friiii! u'ltl fti »Jiiriliiil [I- rts. til .a 'lilt n'^'ain*!. llir 
<!’ fruilanU for lO'Di f ii*atin‘! fn," tin- '.aim of voo.!' 
‘l.fi.’t, r!i livrrn!. — lle!i', tint rl. I!', i*.’!). II of ihr 
l.imitatioi! Arl,«OtiliI njijity to tin- tlrfi mlaut-i; Inil 
tint, ns this tuit was for hrntrlirs of the roiilmcts 
torhlitcr, it ntii j:05trii«<l hy cl. 12!j. yfril/<r~~ 


..V.ia.. V/'i-rri. r.y yriiifr-'-Oarr cf f — I'ivc 

Iniudri.I n'i'l ‘itlj-thrir ln 2 «of vraiu sri ••■r ui.tI' ovir 
l.i th- <h fi i.ihtit s' at Cawrij’Ua' n' <1 X icp'ir for wtri- 
nri t<> >!.o!al»'[r. .Ml that «•.'< I'toiit ".as fii.'t fl‘0 
,h fiiiilaiit, ihli\,riil in th.r jilnutiff, thr owner of 
th- ..-ruin. I- 'mvt O'lh , lia'iu,: prv' toiislv ohtaincil 
frotii ill* ar- tit ririij>ts for the frsU mtmorras arrived 
at t’Lo'aji'.ir, In a suit hy tlir J/laiiitiff to rccovrv 
til, prit t- of the Inrs not drli'Crtil. liri.ut’ltt aftsT 
nion linn two. hut within thru, 'cars of the time 
"luti th, ri -t of ihr 5 ;ix)!s w'lrc (h'livirrih the defen- 
ilmts rl.aimri! th-al the suit wa.s Inrrrtl hy the pro- 
visions of art. tlO of n'h. II of Act XV of 1877, 
as not ht'itu: hrrn hroacht within two years of 
th-.' tint’ '• ii lii !i the lo-s occiirrcil.'’ JM<1 thnt meiv 



( -lOCO ) 


DIGEST OP CASES 


( 4970 ) 


XIMtTATION ACT, ISlI-^onUnved 
CniTEO Naejjn Si>on Tseait \ Assistakt 
COMMIBSIOSEB Oi TOE SOKTIIAI, P£R3Cl<-«itt8 

[14 W E , 203 

2 Su i to tihihUil r*3ht to 

AcKUni ren; /■«« — Whero ft perioa claimia’ to 


COLLECTOE OT DEMAlTIf A* JJOiU , 1 

art 10 (1871, art 18 , 1850 e 1, 

" cl,4) 

■T'Aci Sn of 1359 t 1 tl 4— 

" ^ -_ri Aftf « 1 of ActXIV of 1859 


I UMITATION ACT, 1877— eonf»*tt<i 
constitute a cause of act o i occurred mthin a year 


3 — . J/fll etoit prostculton — 

Tenntnalion of prosee tirin~Presenlation of revt 
tat peUt on agti nl acijaillal — Commence lent of 
peno I of Umtlalion — A suit for damages foi 
f nulicums prosecution was brou ht more tKiu ono 
year from tbc date of the pUi t £f s aciioittal but 
wittuft a year fron the d sinusal of a revis ou 
petit on winch ha! been filed against the acquittal 
On its being conten led that tho peri d of lim tatioii 


ifflAWAVSE • , mi ,UA 

— art 17 (1871, art 19) 

— Suit for eamptmoUon/or land 

— Cause of stetisn — In a cansc decided under Act 
XIV of 1859 the case of act on lu a luit t<.r con 
t <• pr »w .»• M 

Ntodba ' , , 11 W E, 1 

Tb s would not novr bo la v 

art 19 (1871, art 31) 

&ee Taise IufbisOhke'st 

[I X E., 8 Bom , 1 

art 33 (1871 art 25 , 1859 a 1, 

cl 2) 

1 Suit for msficioH* pro 

»eci-l on — Tbe limitation of one year prescribed by 
cl 2 s J for bringing a »u t for damages for lojor/ 
caused to reputation by malicious prosecution in a 
Criminal Court runs from tho date on which the 
plaiatiil was discharged from custody and not 
from the date oi which the cnmiual charge was 
preferred Obedue HosaEiH t Golitck ChdkDeb 

[SW E,443 

2 Su\t for damages for 

niaZioous statement — Came of act on — In an 
action for damages for maliug a false and mabcmis 
statement m consequence of which tbe Ifagistrete 
tooh proceedings in the course of which tbe plaiutiS a 
louse was searched and he alleged he was thereby 


I art 24 (1871. art 24,1859 a 1 

cl 2) 

— Cause / action— Sett /or dt 

fomalton —Held that the cause of ncimn in a. suit 
for damagesoo account of defamation of character 
fthscs ou the date of tho publication of tho lettci 
eoutammg the defamatory nutter and that a suit 
not instituted i ith n cue year from that date is 
barrel by cl 2 i 1 Act XlV of 1859 Masoaied 
lUDADALLT 0 AMEB& AiT 2 Agra, 47 

art 20 (1872, art 30 , 1859, b 1, 

cl 2) 

1 ' ■ ■ IVrongful seirvre of good \ 

— Injnrj to personal properlg — Wroigful seizure 
of goods under process of law was held to be not 
an “injury to personal property within the meaning 
of cl 2 8 1 Act XIV of 18j9 iKDEEcnnn) r 
Kokdbsbau SiNQ Cor, 3 

But was goTeraod by cf IG of the same sectio 
NcaEsnxooLLAu r Itoor Sova Bibee 

' [7X7 E.,499 

2 Suit for damages for deteo 

t on of 5ii22orl;s —Plaintiff’s bullocks having 1 eei 
Seized m eseent on of a decree obtained by defeu 
da it Bga nst third parties plaintiff put la a claun and 
the bnllocks were rel-ascd on 15th January 1874. 
On loth January 187o plaintiff instituted an arficsj 
for daitti~cs ransed by the detention of the bm 
locks Held that tbe ease fell under Art IX cf 

j sch ir art. 30 and that the suit was 

I hylautihon Pam ^cfon lIoHAPATirB r Es'’^ 
«o Haszzz SoTTHAi 24 'W 


Suit ‘^2, 

decree - ^ 

dereet moon * s 

i_ ».v_ __ 


rreafien of a 
iw/«w ofgsiM 
eeorer rsooey 

51i tx eccnMcisatxiQ tn wb.eh the 



( 4970 ) 


DIGEST OF CASES. 


( 49S0 ) 


XiCVIITATION ACT, 1877 — confinuerh 

bnirca by nrf._ 43 of fch. 11 of Act IX of 1671, and 
1U'’.{ iiotliinc in tlio Ifuv of limitatinn jn-cvnilcd tlio 
uinMisbniait of suclui riplit ns Hint denied, merely 
1 h ranhc the first net of intrrfe renre nltli it mns more 
tiinn n Hnfrd luimlur of yc.nrii ni;o. Sncli acts arc 
not continnons iil:c j'osssfsion. nnd their only optra- 
fson is to create, « hero often nnd roneistcntly repented 
during n long junod, n presumption of their linvful 
oricin Av.tM'nAV Buiicaji I’iiadke r. S^J^^-I:.sn 
Da-h Ciiaeta . . I, Ii. E., 7 Bom., 323 

- nnd . nrt. 143— •See/f for 

ilotiwpfs for trf.tjia^s— fiuii to rtcotcr itarioci'altf 
2'rofcrlu frin trespassfr . — The liinitntion of three 
yiar? pioridid in cl. 4.3, sch. II of the Limitation Act 
(IX of 1671) iijiplicB i.nly to suits for damages on 
necount of trc.sjass, and not -to suits to recover im- 
moveable jiropeity from n tresj'asscr, for which the 
period of limitation is twelve years, ns provided by 
cl. 143. JoB.titjfAE f. JlrBicn’ATjirv op Ahsied- 
i^agap. . . . I. li. E., 0 Bom., 680 


4.- 


Suit to harf drain closed 

— Cause of action.— The ennse of action in a suit in 
which the plaintiff claimed to have a drain closed on 
the ground that it passed through his Laud, 'vas held to 
count from the last act of trespass, each net of tres- ' 
pass causing a fresh right of.nction, and that the suit 
was rot barred by cl, IG, s. 1, Act XIV of 1S59. 
EAstEnmi Sahoo r. SIiskee Laie , 24 XV. E., 97 

art. 40 (1871, art. 11: 1869, s. 1, 


cl. 2). 


'S’ltif. for account of profits — In- 

frinpement of patent— Copprtplit Act (XXofl847J, 
s, 16—J}atent Jet ('XT' of 1S59J, s. 22.— In a suit 
for an accontit of profits obtained by the infringement 
of an exclusive privilege, the period of limitation, the 
takinc of an account being only a mode of ascertajii- 
ing the amount of damages, is tbc same ns the period 
of limitation for an action for damages on the same 
ground, viz., the period prescribed by art. 11, sch. 
II, Act IX of 1671. KI^•JIO^•n r. Jacksob 

[L li. E,, 3 Cnlc., 17 

art. 42, 

Tlicro was no special provision under the former 
Acts, 1659 and 1S71, for damages caused by a wrong- 
ful injunction. 

Suit for damages caused hg 

i^rovafut injunction , — It was under the Act of 
1S59 "doubted whether such a suit was governed by 
cl. 2, s. 1 of that Act, the Court inclining to the opi- 
nion that it was not. Kasd^a KriiAE Shaha r. 
Gom Saskab 

[6 B, L. E., Ap., 4: 13 W. E., 305 

Under both the foimcr Acts, therefore, the general 
limitation of sis ycnis would prcbably have been ap- 
plicable: now under ait. 42 of the present Act, the 
period is three years fiom the cessation of the injunc- 
tion. 

art. 44 — Suit for possession l.y a person 


I limiTATIOH ACT, 1877-coniinued. 

} land sold hy his guardian during his minority with- 
j out 7iecf5sity is governed by art, 44, sell. 11 of 
j the Limitation Act, and must be brought within three 
years from tlie time when the minor attains m.ajcritjA 
! Satis Ciiabdiia Guda r. CHiWDPtt Kast PrNE 
I [3 C. W. N., 278 

i art. 45 (1871, art. 44 ; 1860, s. 1, 

I cl. 6). 

I 1. Assessment for revenue or 

rent, Order for— Airard . — assessment for revenue 
or rent by a Collector was not a judicial award within 
the meaning of cl. G of s. 1, Act XIV of 3859. The 
[ term “award” ns used in that clanso means an adju- 
I dication on rights ns between rival claimants, made 
'■ by a Kevennt ofliccr under the judicial powers con- 
ferred hy the regulations mentioned in such clause. 
nuREE Mohve GnosAEi. r. Goteekaiest 

[21T.'W„ 226 


2, 


Judicial award — Proceed- 


ing of Settlement officer as to cess. — JSeld that the 
proceeding' of the Settlement officer representing a 
cess as a sonreo of income to the zamindar was not a 
judicial nwartl, nnd the limitation provided in cl. 6, 
s. 1, Act XIV of 1869, was not applicable to a suit to 
set aside that proceeding. East Chpad r. -Zaeooe 
A ll Khan . . . . 1 Agra, 134 

3.. 


Order of Serenue author- 
ities as to registration of names. — ^eld that an order 
passed by Eevenne .authorities for entry of names in a 
proprietary register, not being passed after a trial in 
a suit of the nature referred to in cl. 2, s. 23, 
EeguLatiou VII of 1 822, was not on order in a suit to- 
which the term of limitation mentioned in cl. 6, s. 1, Act 
XIV of 1859, applies. , STadho Siege r, Jeeaegeeb 

[2 Agra, 228 

4, Award of Peveiiue Court 

— Judicial aivard — Limitation Act, 1859, s. 1, 
cl. C.— Cl. 6 of s. 1 of Act XIV of 1S59 oppEcs only 
to a judicial award, and not to a determination by 
the Eevenne Courts of a purely executive character. 
ihladho Singh v, Jehangeer, 2 Agra, 229 ; JLurree 
Mohan Ghosal v. Government, 2 X. TP., 226; 
and SuTohai v. Largai, I. L. S„ 1 All., 374, referred • 
to. Keisio SlOEi Giteta V. Seoeetaet or State 
EOE ISDIA IS COTJEOIl . . 3 C. "W. N., 99 


5, • 


Lntrg made Ig Settlement 
officer.— Xn entry madeTy a Settlement officer in the 
report of a co-sharer and on the strength of the report 
of the patwari and canoongoe in the absence of the 
party against whom it is made, was not an award 
u-itliin fhe provisions of's. 1, cl. 6, of Act XIV of 
3859. Kia-eae Daesha r. Gocteea’ 3 Agra, 316 

0 — Suit to contest adjudica- 


cn attaining majerity of vrojerig sold Ig guar- 
dian.— X suit by a pcison to recover 'posscssicn of 


tion of boundaries by Pe venue Court under Act I of 
1S47 . — An adjudication of the boundaries by the Eeve- 
iiuo authorities under Ac^I of 1847 is not final and con- 
clusive,' but is, like any other judicial aw.ard^ made 
under Ecgulatiou VII of '1822, open to question by 
regular suit iu fhe Ciidl Court within three years 
?cL 6, s. 1, Act XIV of 1859). Sejjab c. Sahit 
All S Agra, 140 


( 4977 ) 


DIGBST OF CASES. 


LIMITATION ACT^ 1877-eoi»<imf«rf 
the provision of art 36 Sueat Lai* Moitdal « 
UuAs JlAn . I. L E , 22 Cale , 877 

0 — — . • - Saxtfordamagttforctti- 

Ung and carrying awag^cropt—^A^t XV of 1377, 


LIMITATION ACT, 1877— 
withm three years, but mere than two years there* 
after, raiB~ its late chairman to recover the amonnt 
lost by reason of the embezzlement on the ground 


C J fTBETELTAir J concurring) —Assuming that 
the ease do»s not 'come within the terms of art 39, 
the case is governed by art 40 The crops though 


Itr UKOHE, J — AU -is- app « W V- w 
Sarai L<tl\ Uonial 1 ^mar A ^ 22 


art J6, and tUat ttie suit was therefore barred by 
lunitation. SsiHrTASA Attanqab o MuincirAii 
Coinrciii OP Kakto , I L E., 22 Mad , 342 

art 37 (1871, art SI) 

See Pessoeiptiox— EASE siEirts— R iShts 
OP Water , I L E., 6 Calc , 394 
The period for a suit for ohstructmg a water* 
course is changed from two to three years by the Act 
of 1877 

Sait for ohetnietiag water 

coarse — Undertbe Act of 1859 a suit for obstructing 
a water courso was held to be governed bv the general 
limitation of su years under s 1, cl IC of that Act, 
or if the plaintiff were ont of possession, by the 
limitation of twelve years BuDDUir Toaeoob e 
StniKBB Doss W E, 1864, 106 

ViswausbabaRajb'ipba Dsta Gasp t Sabadhi 
C aiBABA Saaiabtabata Oabu , 8 Mad , 111 


red to a case in which posscssiou o! immoveahle pro* 
petty was withheld Art S6 therefore applied to 
the case Ettoo Bhayaji ^ 5<SM<r«,” 

* / Z S,U Zom.,135, referred to Pandah Oat* 
T Jennudi I L B, 4 Cale 6S5, dissented from 
hv Tbevsitab, j MisaPB Jba t notiu^ Oolab 
K oer . I L E, 25 Cale, 693 

. [2CWN.205 

•J Proceeding under Com* 


Application iy Itqntdator 

for money improperly distnbaied to tkareholden 
—An application was mide in 1804 und» the Com 
panies Act of 1883 e 214 by an official liquidator 


art 89 (1871, art 43) 

L — J — ~ — iShif for cOBipeneotion for 


taking pos* 
The District 
the ground 
aintiff from 
s barred by 

s 36 37 39 or 40 of ech II of the Limitation Act, 
1877, Seld that the plaintiff was entitled to sue for 
compeniation for the trespass within three years from 
the date ou which the defendants’ possession ceased, 
and that the defendants were liable for any lass 
suffered within three years preceding the date of tho 
suit. Aabasiuua Chabpa o Ragopathi Chabta 
II L E , 6 Mad., 178 


0 — Chairman of Ifanietpal 

Couneit— Principal and a<jent — Liability for em 
hezzlement by manager —During the tenuretif his 
o^ce by the Chairman of s Nunicips! Cooncil, the 
manager embezzled sums of money On the Couiml. 

Toi,. m 
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liEVllTATIOIT ACT, 1877— coni!tn«e(?. 
the date of the award. JIozAnnn Axit e. Gmisir 
CuANDKA Das 

[1 B. L. B., A. C., 26 : 10 W. B, 71 


16. ■ 


Order of Board of Jleremie 


JLW* V.r,., v, ^ 

I'udcr Beng. Beg. TIJ of lS22—Sit!l for possession 
and declaradcn of {{lie.— Aw order of the Bo.arA 
of llcvcnue under Ttegulatiou YII of 1832, declaring 
a particular pereon entitled to a settlement of certain 
lauds, is no ground for declaring a third person, who 
was no party to those settlement of proccctlings in 
any stage, debarred under art. 44, seh. II of Act IX 
of 'lSfr (corre.sponding with art. 45, seh. II of Act 
XV of 1877), from bringing a suit to establish his 
title to, and to recover po.tscssion of, the lanels after 
tiwee years and within the genci-al Inw of limitation. 
Ka>’t'o I’nosAD IlAZAni r. Asad Alt Kdak 

[5 C, li. Tl., 452 


See Snrao Dookoa CnoT.'DnnAra r. HossmN Ah 

CHO^VDnBY .... 6-W.B.,2l8 


- 1 ... . UdHAtf UJ - 

— A appealed from the award of a Survey officer to 
the Commissioner, who snmmanly rc 3 cctcd the ap- 
weal. The order of the Commissioner ivns confirrned 
bv the Board of Bcvcuuc without entering into the 
merits Held that the period of limitation mn from 
the date of the order of the Bo.ird of Kevenuo. 


Cause of action, Date of. 


Cl. 6). 

1 . 


art. 40 (1871, art. 45 ; 1858, s. 1, 


Order of Settlement officer 

^ . ..m I. 


-Moard,- An' orto of a Settlement officer upon an 
enquiry made at the instance of the zammdar, and 
foi^he^pnrposo of the prcpar.atioii 

bHhTuSrort''ofaml“aga^^^^^ 

vLs’ period of limitation was 
assert such claim. Mahoaied Ah 
S ufGn , - - • ■ • 


LIMITATION ACT, 1877-co«i:iK«e(f. 


2 . 


Suit for possession — 


Bonndaries-Farfiiion.— In a suit by the Phaser 
of one estate to recover certain lands nilcgcd 

belong to his estate, vrhich the dcfend.aute ^ 


Delons: to ms csiaxe, wuicu tuv. — — 

part of another estate, the plaintiff needlessly praje^ 
that a certain order passed in the cause of the bat- 


that a certain orutr ... , 

waia of the defendant’s estate should be aside. 
As the defendaut failed to show that the Collector, 
fn laying do^ the boundaries of the estate then 
under batwara, was pioceedmg 
"of 1822,— He?d that the map made by him ui carry 
mg out the batwara of another estate was not an 
award binding on the defendant, and that the case 
therefore was not barred hy limitation under cl. , 
• s. 1, Act XIV of 1859. Httshoobue Singh «. 


Httebee Pebshad 


g Survey award — Suit for 


her 1868, the map was rectified by demarcating the- 
lands to .d and B jointly. B afterwards brought 
n suit against A in the Munsif’s Coart to recover 
the value of some mangoes which grew on 'two plots 
of the land in question ; and it was decided on 12th 
December 18G4 in favour of B on the ground that 
the plots belonged to A and B jointly. On llth 
December 1865,^4 brought his suit against jB for 
a declaration of right and confinnation of possession, 
to set aside the survey award, and for amendment of' 
tlic tliakbust map. A alleged that he was no party 
to the thakbiist proceedings, and that he had been in 
possession ever since. ITeld (ovcrrulitig tbe decision 
of the Courts below) that the suit was barred, so far 
ns it asked to have tbctbnkbust map amended, under 
cl. 6 of s. 1, Act XIV of 1859 ; and- that a -suit 
by a person in possession to have his title confirmed 
■was not a suit to recover property within cl. 6 _ of 
8. 1, and was not barred by reason of its not being 
brought within three years from the date of tbe 
award. JlAlintA ChANDEA 'CH-TrOKBEBHTXX V. Eaj- 
KDMAE CHDCEr.EETJTTS' 

tl B, L, E., A. O., 1 : 10 W. E., 22 - 


— Award of Settlement officer. 


— V'herc a claim to the proprietary rights was pre- 
ferred by the plaintiffs at the time of settlement, and 
the Settlement officer, on tbe objection of the defen- 
dants, onlcred the plaintiffs to be recorded as here* 
ditary cultivators, and referred them to the Civil 
Court to establish their right, — EeW that the present 
suit, brought to establish that right not having been 
instituted within three years from tbe date of the 
award of the Settlement officer, was barred by limit- 
ation. Stjedae Kean v. Chendoo . 1 Agra, 228 


5. 


Award of Settlement officer. 


jPgjd that the plaintiffs’ claim to lands awarded 

to defendant in settlement proceedings was not bar- 
red by tbe period of limitation provided in cl. 6, 
8 3 , Act XIV of 1869, as they ‘were no parties to 
tiio settlement proceedings and no judicial award or 
order affecthig them was passed by the Settlement 
officer Kaeaishee Singh r. SpAivA Zahh Singh 
. [2 Agra, 8 


Bea. VII oflS22.—A Settlement officer by a certain 
pi-occcding recognized tbe plaintiffs’ right to the pro- 
pertv in suit, and^ declaring them not to be clearly 
sbown to be out of possession of it, ordered them 
names to be recorded in the proprietary" register, fhe 
plaintiffs subsequently brought a suit for establish- 
ment and declaration of right to partition and posses- 
sion of the property. Meld that proceeding of 
the S ettlcment officer was undoubtedly 
, Eegulation VII of 1822, and that, as the plamt^s 
1 sued for possession, and did not allege that they bad 
I been dispossessed since the award, thus | 

Sresumption that they ’^^re not in possession at th 
time, and as their suit was m suhstance = 

snit to recover property comprised m Jhc 

suit was barred by tt™ttahon, not having been ms^ 
tuted within three years. GenesHEE 
Ecoee 


Settlement award — Beng.^ 


6 -W.-B., 76 


ww” demarcated a's belonging to -4. 

it belonged to him jomtly with A. On 18th l»ovc 


( 49S1 ) 


DIQKT OP CASPS 


LIMITATION ACT, 1877— con<«««f«i 


LIMITATION ACT, IQH—conUKued 


7 ^ Order of Ci)Utolor mt% 


he 

I nd 

an 

Seld that the order of the Collector wasnotana vard 
of the nature- coateuiI>latel hj el C « 1 Aft XIV 
of l8o9 Boksbe t Kausookh 3 Agra, 384 
8 — ' ' Saii to ett attde jturtt 

iton — A BU t to ftTQid a hatwara dins oa bj the C<d 
lector may be brought withiu »ix jears s 1 cl 6,t>^ 
Act XIV of 18ci9 does not apjly to jt Oodot 
S isoE r Paiuck Sinoh 16 "W R, 271 

9 5a t to lory ioa tdafiet •» 

furiev otcartf — A suit eubatantially to vary the 
boundaiieB laid done in a lunuy arard mnet be 
brought w thm three years from the date of the award 
dAlIEBEBAU hlOHEVX C HaSAIUAK BaKEBJBB 

[W R , 1864. 38 

10 ^ci af 1S7I art 44— 

Proee«<f»«y4 o^eer to dectde pot 

temon—J. an—Seny Reg VIZ (flS3^—D died 
in 1860 leading hm lumving hie tint wife O, bis 
gecoud wife B his mother B and Z1 his eon by & 
woman to whom he had been married by tho gan 
dharp form of mariia'^ On I/t death Q s name 


in poiseeeiou and obeetf mg that it was not shown 
that poBseggioiv was jout referred the cose to the 
Settlement odlcer Ihe Settlement oMcor w tbont 
making any inquiry disposed of the cate on tbe cn 
dence taken by the AtsigUnt Settlement officer and 


he had obtained under the proceeding of tbe Settle 


Bch 11 of Act I\ of 1S71, or No 45 tch II of Act 
\V of 1877 as the proceeding of the Settlement 
officer was not an awail unler ReguUtiou VII of 
1823 TsAOiaji Uaeabaj Sinoe 

[I L R , 3 Alh, 738 

11 ' - ■ - ' — Application of section — 

Cl s 1 Act \IV of 1859 proi i les that posscs'wy 
titles by Tirtoe of a cards undo the t ^ Ut oas 
there inent ooed shall become dial uulesa questioned 
within three years but that will not enable a lerson 
to came in withiu.threc years after the date of such 


12 Settlement ai ard — Beag 

Reg T^ZZ of 183^ — On a Collector proceeding to 


* V I. V ''.-J 

13 Act XZZI tf 1843-Swi 

to contest award— Su t to o»»e d seiihment— Cause 
of action — The 1 mitst on declar 1 by Act \I1I of 
1848 and el 6 s 1 Act XR of 18o9 applodonly 


HDX bmaE « COLLBOIOB Of Bunoeb 

[2 Agra, 258 

14 5«riey a card Appeal 

fro n~Co sharers — A and B wer s mikrly affected 
by a gurrey award A appealed but B did not 
Betd in a suit by B and his co>sbarPr3 to set aside 
the award that B could uot compute the period of 
lun tation from the date of the order on A s appeal 
Held also that s co sharers though they did not 
appear m tho p -oceed ngs of award were bound if 
they sued at all to sue with n the three years pre 
embed by the law Teisibam Das v hlOHAEED 
Atzab alias Mibza 

[1 B L R , A 0 , 12 10 W R , 48 

15 - Surceg {award — Suit for 
reiersal of and for possession —Where A sued for 
rereral of a eurvey award, and for recorery of pos» 
eesaiou allegiDg dispossession subsequent to the ^te 
of tbe award,— BeW that his emt was not barred by 
leasoa of its being brought beyond three years from 
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LIMITATION ACT, 1877 — confinned, 

- .regular suit in ousting tlie parties put ip possession by 
the Magistrate. Durgaram Itog v. Nursing Del, 2 
Ji. L, M,, A. C,, 254; and Chintamoni v, Isioar 
CTiunder, 3 JB. L. JR., Ap., 122, cited. AttehiIi 
CHUKD 33B. CHOTOna:! V. Deiawab Hosseik 

[6 C. L. E,, 93 ■ 

10. Order of Criminal Court 

as to possession — Parties hound hg order — Crimi- 
nal Procedure Code (1882), s. 145. — The limitation 
of three years prescribed by art. 47, sch. II of the 
Limitation Act (1877), applies to all persona bound 
by, or parties to, an order under s. 145 of the Crimi- 
nal Procedure Code, and to any other persons who 
may claim the property thi'ough any such persons 
under a title derived subsequ cut to the order. Aukhil 
Chunder Chowdhrg v. Mind, Pelawar Cliow- 
dhrg, 6 0. L. P., 93, distinguished. Jo&endea 
Kishobe Eoy Chowdhet V. Bbojendea Kishoee 
Ror Chowdhet . I. L. E., 23 Calc., 731 

11. — Criminal Procedure Code, 

1861, Cli. XXII, s. 320 — Order of Criminal Court 
as to possession. — A dispute having arisen between 
plaintiff and defendant as to the ownership of certain 
landed property, the Magistrate, being informed of 
the dispute, held an inquiry under the provisions of 
Ch. XXII, Act XXV of 1861, ^nd, finding him- 
self unable to " determine who was in actual posses- 
sion of the lands,” placed them in charge of the Sub- 
Magistmte. Seld that this was not an order re- 
specting “the possession of property,” but an attach- 
ment proceeding recorded because the Magistrate was 
unable to determine' which party was in possession. 
The limitation of three years prescribed by the 46th 
clause of sch. II of Act IX of ,1871 was therefore 
inapplicable. AkedandAmmae «. Pebiasami Pieeai 

[I. L. E., 1 Mad., 309 

12. Possession, Suit for — 

Order of Criminal Court for possession. — In a 
dispute between A and P concerning the possession 
of a certain talukh, the Criminal Court made an order 
.under s. 530 of the Code of Criminal Procedure re- 
taining P in possession ; and this order was, in a pro- 
ceeding under ss. 295, 296 of the Code of Criminal 
Procedure, confirmed by the Court of Session. Held 
that a suit by A for the recovery of the. land must be 
brought within three years from the date of the 
Magistrate’s order, and not from the date of the 
order passed by the Court of Session. Art. 47 of 
sch. II, Act XV of 1877, refers to immoveable as 
well as moveable property. KanGadi CauBif Sha v. 
ZoinJEEDDOKNISSA KhATQON 

[I. L. K., 6 Calc., 709 : 8 C. L, R., 154 

See AKIDANDAinrAB U. PEEIASAHI PlELM- ' ' 

„ [I. L. B., 1 Mad., 309 J 

13. Criminal Procedure Code \ 

(Act Xof 1882), s. 146 — Suit for possession of pro- ] 
perig attached hg a Magistrate under s. 146. — Art. < 
47 of the second schedule- to Act XV of 1877 docs not . 
" ” y to a suit brought by one of the two claimants i 
against tho’othm to recover possession of property j 
which has been attached by a Magistrate under the j 
provision of s. 146 of the Code of Criminal Procedure. 


LIMITATION ACT, 1877-oontinv.ed. 

Chuj Mfill V. Xhgrafee, 3 Agra, 65, and AJciland-^ 
'■ ammal v. Periasami Pillai, I. L. 1 Had., 309, 
refen-edto. GosWAsrrRAifOHOBLAEJiB. Giedhaeiji 

[I. L. E., 20 AH., 120 

14. ^ and art. 144— Pjectment, 

Pightto sue in— Order made in proceeding tcherea 
I dispute exists concerning the possession of land — 
Criminal Procedure Code (Act X of 1872), s. 530— 
Criminal Procedure Code (Act X of 1882), s. 145.— 
A zamindar on the 3rd May 1876 agreed to let lands 
on lease to A and his co-sharers, who, on the zamin- 
daps failure to carry out the terms of the agreement, 
brought a suit for specific performance and obtained 
a decree against him in 1879. The zamindar having 
neglected to ' perform the agreement, the Court in 
December 1881 made an order for the execution of a 
pottah, and directed that the pottah should fate effect* 
from the date of the original agreement. The pottah 
was executed on the 19fch December 1881. In 1830 A 
instituted a proceding under s. 530 of the Criminal 
Procedure Code (X of 1872), which corresponds ivith 
s. 145 of Act X of 1882 ; but the application was dis- 
missed in December 1880, A having failed to establish 
possession, P, having purchased the interests of two 
of the co-sharers, ifistituted a suit on the 11th May 
1888 against certain persons who had been let into 
possession by the zamindar, the other co-sbarers being 
added as plaintiffs. Held tb.at art. 47, sch, II of the 
Limitation A ct, did not apply, no right to sue in eject- 
ment being in e.xistence in December lS80,^be right 
with which A was clothed under the decree not havmg 
been perfected till December 1881 when the pottah was 
executed. Meld further that the suit was not bawed 
under art, 144, as limitation did not commence to run 
until the pottah had actually been executed. Art. 47 
of the Limitation Act contemplates a right to sue in 
ejectment being in existence at the time of the pass- 
ing of an order under s. 145 of the Code of Criminal 
Procedure. Boeai 'Ceabt) Ghosai. v. Samiedddih 
Makdad . , , L L. E., 19 Calc,, 646 

15. Khoti Act (Pom. Act I of 

1880), ss. 20, 21, 22 — Decision of Stirveg officer as 
to nature of tenure — Date of framing lotkhaf. — The 
plaintiffs were khots and defendants were their yearly 
tenants in occupation of their khoti khasgi lands. In 
1890 the Survey officer, purporting to act under s. 20 
of the Bombay Khoti Act (Bombay Act I of 1880), 
decided that defendants wore occupancy tenants, but 
the plaintiffs did not come to know of this decision till 
1893, when the botkhat was prepared and signed. 
Shortly aftenvards the plaintiffs took forcible posses- 
sion of the lands. Therenpon the defendants filed a 
suit in the Mamlntdar’s Court to recover possession, 
alleging that they were owners of the land, and that 
they had been illegally dispossessed. Tiic Mamlatdar 
restored them to possession. In 1896 plaintiffs filed 
the’^ present suit to eject defendants. Defendants 
pleaded (gnter alia) that the suit was bad for want 
of notice to quit, and that the claim was timc-borrcd. 
Meld that the suit was within time, the cause of 
action having accr-ued in 1893, when the botkhat was 
prepared, and not in 1890, when the Survey officer 
passed his decision. SIahipat Rake v. Lakshmak 
[L L. E., 24 Eom., 420 


BICtEbT OF CASES 
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JilMlTATlON ACT, 1877— conhnuei 

art. 47 (1871, art 46, 1880,8 1, 

cl. 7) 

1. Suit for property retpeei 

toy tihichnojinal atrardt* made — A mil torecOTnr 
property respectinfr which no final award has heen 
paespd under Act IV o£1840 was not tarred by lunl ! 
tation, under cl 7, s 1, Act XIV ol 185 but 
might be brought within tweh e years fnan the date 
of ouster Dtbam Sasoo r Season 3 "W B , 174 

2 — ' > Ferial order of Afa^ts 

irate tinder Act IV of ISiO — Ifeld that a verbal 
Order csfthe Magistrate under Act IV ot 1840 cannot 
be regarded as an order or award within the meaning 
of the term of cl 7 Act AIV of 1S50 Genoa 
Prsssao v Miboues EooroOB Airu 2 Agra, 27 

• 8 ■ — — Order tn ttiil under AetlV 

oflSiO~Benamidar—N tn 1853 purchased from 
A a patni talolhin the name of S In 1654 if 
died, leaving two sous one of whom was A, and a 
widow The sona allowed the widov to remain in 
possession In December 1854 B made a complaint 
before the Magulrate under Act IV of 18*0 against 
S F and others stating that they had dispo»etsed 
him of the talukh on 27^ December and the hfagis 
trats thereupon ordered JF and the other defendante 
except E to put A m possess on On 12lh January 
1656 A obtained pouession and sold the property 
On S8th December 1866 A aod his Mother sued 
S S and the purchaser to reoorcr posstteioo 
Held (reversing the dec sion of the Courts below) 
that the suit was not barred by i 1 cl 7 of 
Act \iv of 1869 The mete fact that the Act IV 
award was passed against if a benafnidar of the 
lamtifEs was not sufBc ent to show that they were 
ound by that award unle*s evidence wus given 
that they gave author ty to H etptesa or implied 
to act in the matter on tbcir behalf Enaoew 
BBOKAttc Maue i BAESixtlas SIBEUV 

[2 B L R 8 IT , 1 

4 Ofdtr of Mop etrate for 

attachment ■-~y>\iere a Magistrate passed an order 
for attachment ou tbe find ng that nr lb r of tbo 
yaities then at issue wasin possess on -—Held ibx(, it 
was not an order respectuig possess on within the 
meaning of cl 7 si Act 5lV of IbtO and 
therefore the limitat on provided by that clause 
was not applicable Chuj Mull i Kbibatee 

[3 Agra, 65 


MMITATIOiT ACT, 1877— eo«tt»«ed 
of Act XIV of 1859, 8 1 cl 7 Mosabeb Ali v 
RvniEisHOBB 20W,R., 316 

7 j_rt XTV of 1859 e 1 

e| 7— Order at to potsesnon tinder Crtmtnal Proce 
dttro Code 1861 » 318 — It was held under s 1 
ci 7, of the Act of 1859 that that clause did not 
apply to an order as b possession under the CnminaL 
Frocedare Code e S18 Dooejon Sisoh r SimiBA 
[3N W,l7l 

OoBim CimvnxB Snana v Asbbue Axi MxaE 
Obboobt tr GouBpoBa ‘'naHa 8 "W E , 490 
Bbiiiioob RaiUS t CB'OT'juap'HiBT.a Stsos 

[9W R,480 


S — - Order tnder Criminal Pro 

erduro Code 18S1 t 319— Order of attachment ~- 
The ptainliff sued for the establ sbment of his pro* 
prietary right to and possession of a certa s ghat 
or bathing place The lower Courts held that the 
suit was barred by 1 mitat on under el 46 
seb II Act IX of 1871 the suit not having 
been brought within three years from the date ou 
which the Magistrate acting under Cb Will of 


op niDu that the latter poitioi of tbo order amounted 
to on attachment of the property in dispute under 
I SI9 of Act \XV of ISul It was held that 
the order to the tehsddar was not an attachment 
contemplated by that section Dcraija i, Miboab 

[TNVSr.SS 

0 iSmiI poi»e«»io» e/cAor 

loads re formed after dtluvton— Order for poesee 
tion tn Crun nal Cotirt —Certain chur lands which 


0 Order to record letter *ei 

iltnp proeeedtnye — IVheto the result of certa n 
proceedings under Act IV of 18i0 was a letter from 
the Judge d recting the Magistrate to leave certain 
maliks not in possess on of a certain desrah m 
dispute to their civil remedy and the M^stnto 
..ordered the Judge's letter to be put with therocord— 
Seld that such order was not an order m the eenae 
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LIMITATIOI’T ACT, ISll— continued. 

, regular suit in ousting the parties put ip possession by 
the Magistrate. Durgaram Hoy v. Hursing Deh, 2 
B. L. M., A. C., 254; and Chintamoni v. Isioar 
Cliimder, 3 B, L. B,, Ap,, 122, cited. AttehiIi 
Chundeb Chowdhbx V. Deeawab Hossein 

[6 C. li. E., 93 ' 

10. Order of Criminal Court 

as tp possession — Parties hound hy order — Crimi- 
nal Procedure Code (JL882J, s. 145. — The limitation 
of three years prescribed by art. 47, sch. II of the 
Limitation Act (1877), applies to all persons bound 
by, or parties to, an order under s. 145 of the Crimi- 
nal Procedure Code, and to any other persons who 
may claim the property through any such persons 
under a title derived subsequent to the order. Auhhil 
Chunder Chotodliry v. Mima Belatoar Chow- 
dhry, 6 C. L. B., 93, distinguished. JoSEItdea 
Kishobe Eoy Chowbhby 4). Bbojekdba Kishoee 
Eot CHowBHBy . I. L. R., 23 Gale., 731 

11. Criminal Procedure Code, 

1861, CTi, ZZII, s. 320 — Order of Criminal Court 
as to possession. — A dispute having arisen between 
plaintiff and defendant as to the ownership of certain 
landed property, the Magistrate, being informed of 
the dispute, held an inquiry under the provisions of 
Ch. XXII, Act XXV of 1861, ^nd, finding him- 
self unable to " determine who was in actual posses- 
sion of the lands,” placed them in charge of the Sub- 
Magistrate. Seld that this was not an order re- 
specting “the possession of property,” but an attach- 
ment proceeding recorded because the Magistrate was 
unable to determine which party was in possession. 
The limitation of three years prescribed by the 46th 
clause of sch, II of Act IX of 1871 was therefore 
inapplicable. AkieaneASIMAE u. Peeiasami Pieeai 

[I. L. R., 1 Mad., 309 

12. Possession, Suit for — 

Order of Criminal CouH for possession. — In a 
dispute between A and B concerning the possession 
of a certain talukh, the Criminal Court made an order 
under s. 530 of the Code of Criminal Procedure re- 
taining B in possession ; and this order was, in a pro- 
ceeding under ss. 295, 296 of the Code of Criminal 
Procedure, confirmed by the Court of Session. Held 
that a suit by A for the recovery of the land must be 
brought within three years from the date of the 
Magistrate’s order, and not from the date of the 
order passed by the Court of Session. Art. 47 of 
sch. II, Act XV of 1877, refers to immoveable as 
well as moveable property. KASrSAM CnuEN Sha v. 
ZOMEBElTDOEiaSSA KhATOON 

[I. L. R., 6 Calc., 709 : 8 O. L. R., 164 

See AEiEAiTDAsarAii v. Peeiasami Pieeai ''I 

[I. L. R„ 1 Mad., 309 

13. Criminal Procedure Code 

(Act Xof 1882), s. 146 — Suit for possession of pro- 
perty attached hy a Magistrate under s. 146. — ^Art. 

47 of the second schedule- to Act XV of 1877 docs not 
apply to a suit brought by one of the two claimants 
against the' other to recover jwssossion of property 
which has been attached by a Magistrate under the 
provision of s. 146 of the Code of Criminal Procedure. 


LIMITATIOi-f ACT, continued. 

Cluj Mull V. BJiyratee, 3 Agra, 65, and dl-iland- 
aiimal V. Periasami Pillai, L L. B., 1 Mad., 309, 
referredto. GoswamiEakohokLami t-. Gieehabiji 

[I. L. R„ 20 AH., 120 

14 ^ and art. 14A—Bjectmenf, 

Bightto sue in— Order made in proceeding vdierea 
dispute exists concerning the possession of land — 
Criminal Procedure Code (Act Xof 1872), s, 530 — 
Criminal Procedure Code (Act X of 1882) , s. 145 . — 
A zamindar on the 3rd May 1876 agi-ced to let lauds 
on lease to A and his co-sharers, who, on the zamin- 
dar’s failure to carry out the terms of the agreement, 
brought a suit for specific performance and oMained 
a dcci-ee against him in 1879. The zamindar having 
neglected to perform the agreement, the Court in 
December 1881 made an order for the evecution of a 
pottah, and directed that the pottah should takneffoct* 
from the date of the original agreement. The pottah 
was executed on the 19th December 1881. In 1880 A 
instituted a preceding under s. 530 of the Criminal 
Procedure Code (X of 1872), which corresponds with 
s. 145 of Act X of 1882 ; but the application was dis- 
missed in December 1880, A having failed tp establish 
possession. B, having purchased the interests of two 
of the co-sharers, ifistituted a suit on the llth May 
1888 .against certain persons who hod been let into 
possession by the zamindar, the other co-sharers being 
added ns plaintiffs. Reid that art. 47, sch. II of the 
Limitation Act, did not apply, no right to sue in eject- 
ment being in e.vistence in December 1880, the right 
with which A was clothed under the decree not having 
been perfected till December 1881 when the pottah was 
executed. Held further that the suit was not baiTCd 
under aif, 144, ns limitation did not comrooncs tonm 
until the pottah had actually been executed. Art. 47 
of the Limitation Act contemplates a right to sue in 
ejectment being in evisteuco at the time of the pass- 
ing of an order under s. 145 of the Code of Criminal 
Procedure. Boeai 'Chakd Ghosae v. SAMEEDPiif 
Maeeae . . . L L. R., 19 Calc., 648 

15. — ri L Khoti Act (Bom. Act I of 

1880), ss. 20, 21, 22— Decision of Survey officer as 
to nature of tenure — Date offraminyhotkhat . — ^Thc 
plaintiffs were hhots and defendants were their yc.arly 
tenants in occupation of their Ichoti khnsgi lands. In 
1890 the Survey oftioer, purporting to act under s. 20 
of the Bombay Khoti Act (Bombay Act I of 1880), 
decided that defendants were occupancy tenants, but 
the plaintiffs did not come to know of this decision till 
1893, when the botkhat was prepared and signed. 
Shortly afterwards the plaintiffs look forcible posses- 
sion of the lands Thereupon the defendants filed a 
suit in tho Mamlatdar’s Court to recover irosscssion, 
alleging that they were owners of the land, and that 
they had been illegally dispossessed. TJie Mamlatdar 
restored them to possession. In 1890 plaintiffs filed 
the' present suit to eject defendants. Defendants 
pleaded (inter alid) that the suit was bad for want 
of notice to quit, and that the claim was time-barred. 
Held that the suit was within time, the c.anso of 
action having accnied in 1893, when tho botkh.it was 
prepared, and not in 1890, when the Survey ofiiccr 
passed his decision, Mahipat Baee r. Lakshman 
[L Jj. R,, 24 Bom., 426 
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mriTAMON ACT, 137’!— continued. 

16. ■— - . Zinittlalion Act ^ 

•o«-n 1 „ f — n..f!tr nf JHamlaidat^i Court as to 


IitaripATIOIT ACT, 1377— continueii. 


SAB&nt* Ahsa., , . . iU i:ioin., 

18. ■ ■ - ■ ■ - - - Order of Mamlafdar under 

Son. Act V of IBQi — ^ brougtt asuitjnallainlat* 
dM'a Court, under Bombay Act V of 1864, to recover 
posBession of certain land from S, C ]omed in the 


I pleaded lunitation under s 1, cl Act A.ii ui 
1859, as the action was not within three years of 
^ the Mamlatdar’s Order Seli that the action was not 
1 barred by limitation, as C was not properly a defendant 
ID the Uamlatdar’s Court, and that therefore the 
! Jtfamlatdar had no power to make an order regianhng 
him. VisnVANATnBATKlcsEITABv NABifiNBnr 

I Gopai. Ksape . . 6 Bom., ^24 

, 18. ' — — * S\gH of po$$t*a%on 

[ • t ' hv 


suit tor lue paUiUuu wi 

Afamlatdor’i order is rut a suit to recover such pro* 


(Bom <y 


ZtAXHMA . . . 1. li. U„ lU AlUUl., 

IT. . - . '■ ■ ' ■• Order of Jfamlaf dor under 

Bom Act V of 1S64— Act XVI of 18S8 — Auorder 
■jst the Court of the Sfamlatdar under the last clause 


proceedings in the AiamuiuM s V.UU1I, iu xOi u 
the mortgs^or.* But held that, when the plaintidf, 
having previously taken au assignment of 2 ”b mort* 
gage, purchased the equity of redemption &om R, the 
uKRtCTEm was extinguished, there being no circum- 
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liIMITATIOlT ACT, 1877— continued. 

therefore incumbent upon It to bring a suit within 
three years from the Mamlatdar’s order, as provided 
by art. 46, sch. II of the Limitation Act (IX of 
1871), and that not having been done, the plaintiff, 
who derived his title from Jf, conld not recover pos- 
session from the defendant. Bajtt Brv Mahadaji v. 
Mahadaji Vascdeo , . I. L. E., 18 Bom., 348 


20. — I’indinff bi/ Mamlatdar as 

to possession — Subsequent contrary finding by Civil 
Vourf — mfifect of Mamlatdar^s order — Limitation 
Act, s. 2S — Suit by party against tcbom Hamlat- 
dar^s order teas made. — ^The 'plaintiff brought this 
suit to recover possession of certain land which had 
belonged to her nephew, and of which, after his death 
in 1878, she had assurned the management. In 18S1, 
she brought a ■possessory suit against the first defen- 
dant in the Mamlatdar’s Court, which suit was dis- 
missed in January 1885, the Mamlatdar holding that 
she had not been in possession. In a civil suit, how- 
ever, which (pending the proceedings in the Mamlat- 
dar’s Court) she had filed against the first defendant 
iu the Court of the Subordinate Judge of Haveri, the 
Judge found that she had been in possession since 
1880, and awarded her damages against the first 
defendant (who was held to be her farm servant) for 
crops which had been taken away by him. In 1887, 
the second defendant as mortgagee from defendant 
Iso. 1 obrained a decree against plaintiff in the Mam- 
latdar’s Court awarding him possession of the land, 
and iu execution of that’ decree the plaintiff was dis- 
possessed in December 1887. In 1890, the plaintiff 
filed this suit to recover possession and for mesne pro- 
fits since 1887. The defendant pleaded that the plain- 
tiff had no title to the laud, and that the suit was 
barred by limitation, inasmuch as the plaintiff had not 
brought a suit to establish her right within three years 
after the Mamlatdar’s order iu 1885 dismissing her 
possessory suit. Held that the Mamlatdar’s order of 
January 1885 had no conclusive effect, and was ren- 
dered ineffectual by the subsequent decree of the Civil 
Court ; and as the plaintiff contmued in possession, 
notwithstanding that order, down to 1887, the present 
suit was not baiTed by limitation, and neither her 
remedy nor her right to the laud was extinguished. 
IvEismxAcnAEXv r~ LufGAWA » 

[L L. E., 20 Bom., 270 

21. — Hon-pagment oj purchase- 

money — Suit for possession bg vendee tvho has not 
paid the purchase-money— Uemedy of vendoi — - 
Limitation — Liviiiation Act CXV of 1S77J, sch. 
II, art. 47 — Vendor and purchaser . — ^Thc plain- 
tiffs owned cei-tain land on wliich the defendant, 
with the plaintiffs’ leave, built . a house. Dis- 
putes arose between plaintiffs and defendant, and iu 
February 1893, the defendant obtained an order from 
tbe Mamlatdar iu a possesiory suit against the plain- 
tiffs directing tbe plaintiffs to give up possession of the 
property to him. In August 1893, an agi-eemcnt w.as 
made between them, in pursuance of u'bicb the defen- 
dant executed a rent-note to the plaintiffs promising 
to give up the property to the plaintiffs at the end of 
four months on payment by the plaintiffs of RIOO. 
On the 23tb November 1890, tbe plaintiffs brought 

his suit for possession, alleging that the defendant 
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LIMITATIOK- ACT, 1877-CDntinued. . 

r^od to give up the property. The District Ju 
dismissed the suit, as barred by limitation, nn 
art. 47, sch. II of the Limitation Act, not having b 
brought within three years from the date of tbe Ms 
laidaFs order of 2Sth February 1893. Eeld alsot 
the contract between the parties dissolved the orde 
the Mamlatdar in the possessory suit and renderet 
unnecessary for the plaintiffs to sue to set it as 
The present suit, which was based ou tbe contract 
sale, was therefore not barred by art. 47 of the Lii 
ation Act. Sagaji v. Naasdev 

[X Jj. E., 23' Bom., 5 

22. — Partition suit — Lorn. . 

V of 1884 . — Art. 46 of scb. II of the Limitation j 
IX of 1871 is not applicable to a partition si 
Shithajs V. Xaeataa' . L L. E, 6 Bom., 

23. Partition suit — Bom. ^ 

V of 1864 . — Plaintiff in 1876 filed a suit to esti 
-lisb his right to, and to recover a fourth share 
certain property which he alleged to be ancestral. 1 
stated bis cause of action to have accrued on the 17 
May 1871, on which day he had been dispossessed 
an order of the Mamlatdar, made under Bombay I ct 
of 1864. The District Court held that the suit u 
barred by art. 46, sch. II of the Limitation J 
(IX of 1871). Eeldbythe High Court, on spec 
appeal, that art. 46 did not apphq and that the s 
was not barred. Bhagoti v. AmAUA 

[I. L. K., 6 Bom., 1 

art 48 (1871, art. 48), 

1. — and art. 88 — Standi 

crops — Immoveable prqper/y.— Standing crops f 
immoveable property within the meaning of t 
Limitation Act. VASom Gazi v. Jrssnwox 

[I. L. E., 4 Calc., 665: 2 C. L. E., 6£ 

2 . Suit fordainages furinjtn 

to Crops. — Under Act XIV of 1859, it avas held that 
suit for damages for injury to standing crops was 
suit for damages for injury to personal properl 
within the meaning of s. 1, cl. 2. Kasiuuas G 
tisdbiiai V. B., B. aitd C. I. Eailwav Cojipast 

[6 Bom., A. C,, 11 
TThere the crops were cut and stored, they we 
personal property. SIusEOo Beeee r. Jh-AADJ 
KHA^-. . . . . ■ 3Agra,3£ 

3. Suit for compensation 

injury to land and crops. — A suit for conipen'.atii 
for injury to land resulting in the loss of crops whn 
the land might have produced, but for the illegal a 
of defcndiint, is not a suit with respect to j)erson 
property'. Eaj CinjAi>EB Ghose r. Jov Jusuj 
^ ' 

4. Suit to recover mom 

deposited fur a certain jurpose. — B sued j1/ for 
certain sum of money ou the irrouud that he li: 
given such sum to 21 to deliver to Ins {It’s) famui 
that 21 had not delivered the money; and Hint, win 
this fact became known to It .and be demanded tl 
money, 21 dcnicel having received the s.arue. Ilfi 
that the limitation law applicable to the rait was th 
provided by Ko. -IS, scb. II of the Limitation A< 
1877, and the time from which tbe period of Iimitatn 
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of cettain land and obtained a decree In 1874 J 


41A1MU11' 


lu-buui •*ia 


1 r 4 ^T' 


I tramlatdar had ao power to mafce an order regard ng 
him. ViSaTAMATnBATKACHZiSTABV NABATAKEUf 

Oo»Ai Knus 0 Som , ^24 

19 '.I - ght of fotiettxon 

cla m«d hff Untni aga nst — flortgage 2y 

I landlord — fossettorg lu ttnlhe MamMdat^t Court 
' hg iht itnani agatnri iht mortgagor — » 
, , , Jaoour of iht ienant-^Aii gnnrnt cf m^rtgagt iy 

* tiortgoge«~Furcfiate of the equ tgof redempi onby 

' the ate gate Jlerger—Su t brought bv the an gnee 

^ I to reeo tr po»»e»iton — gnee bound by JHamlat 

Jar*s order aga net morl^'iyor— JI/awZaWaM Aei 
J ' (Bom Act I qf 1864J * iS—AIomlatdart Aet^ 

Uamlatdar’i order li not a au t to recover such pro 
peny and therefore does not f&Ih« thin ct 7 of • 1 
of Act XIV o1 1859 and whether that propertv u the 
only one of wh eh a portit on u claimed or whether it 
13 one of several surh ptopert es is not material In 
the Free dency of Bomba; It s onl; in tboee cates in 
which the po eciB on oi property has Wen of snob a 



17 Order of if amlatdar under 

Bom Act T of 1864-- Aet XVJ of 1838 — An order 
.of the Court of the Mandatdar under the last clause 
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LIAUTATION ACT, 1877— con! niMd. 

8. — tincl art. QQ—Snil /or 

dit /<ir I'ron^fr.l cuni crs''n>-~Injvr;i to ciorr- 
j I’l liutift wii'i 111 !' owiit'i’ of a liouap 

«’.orti:ni;,'il to ik'fi ml’iiit .. Uiv lli" llOiid Atuiift 1SS5 
lU ft'iiilnnt'i !ol(l Uk’ liou^o l',\ atu'ti .» iimlcrn j>oivi’r 
(if -'ol'' fO’tt ill th" iiio!ti;ti^'<' mill p sBfsioa 

to tlu' iiur.'ii'in r. On tin; Uiid Si jit« iii’mr 1S57, plain- 
llfT t.n<<l tlio <li ftiiil iiiN (o rfroi'ir tlio vnliir of 
firl'uu tiinin r whii li wni I'or. d in tlio hoii'-o and not 
mort "in' d. mul wliiidi jil'ilnlilT alK'-n' d tliodofctulmits 
Ind t il.i n I'lj'.-.i'.'.i 11 i/f mul e.iiivirtid to tliclr oivn 
It'll'. It oil', jnovid Uut tin' tinilui' mns in ltn> h'lnsi' 
wluu di'fi nd ’.uts tixil. )-Oi'.ii''-io;i from llif plaintiff 
mul lit fi :i t uit.i did n ‘I luaount for it. Jtehl (1) 
tliat jil.niiitiir It as I'litilkd to socrurr from the de- 
fciiditits till' Milne of the timhtr ; and (9) that the 
fi'tit was not harr. d, iirt. 49 and not .art. tlC of 
fell. II of Idatitali'U Art hoiti'.: npidirahle to it. 
I’asiwxiia r. M.^Duts Dj;t'i»=iT.\;fi> Ilc.vrnT Socii.Tr 

[I. Jj. n., U Mnd., 333 

0, nnci Art. IIG— ■‘uuY to ' 

recoi (T /ttfriVc 7* !<// le-.'/t o rinrt^ ipfC ajlcr re- 
(ie’nption — Dcrum’i anilrf/mnl —Caiitr of nrli'm - — 
After the !fd' iiipiion of a niorlpi^'o, the title-deeds 
of the )i;nri.,'n;:e preini'ti.s tiare left with the mort- 
pub'll', who rt'insnl to return tlu m on demand made 
by the mortcajtor. The mortpi'.'or notv mied to 
recover j'otbtMih'n of tluni. ITrld tlie Limitation Act, 
fich. II, art, dO, was applicable to the case, and tlnat 
time be,jan to run from the date of the mortgagee’s 
refusal. SUIIDAK3e.\ r. iMAKCfPAKKAL'L 

[L L. E., 16 Mad, 167 

10. Snit for damages for 

ctiHinp nnd carrvtnp (trap crops— Acf XV of 1S77, 
sc?t, II, aril, 86, 39, 4S, and W9 . — In a suit for 
damages for cuttinz and carrying away crops, — Held 
by the Pull Tench (KamI’IKi, J., disseuting) such suit 
dots not come uithin the terms of art. 30 of sch. II 
of the Limitation Act (XV of 1877). J?er ilAOLEA^f 
C.J. (Tri.VJII.YAX, J,, concurring). — Assuming that 
the case docs not come within the terras of art. 39, 
the case is governed by art. 49. The crops, though 
iimnoveablo in the first place, hccoiue epecific movc- 
ahlo property when severed, and the fact that the 
severance was a wrongful act docs not make any 
difference. 2’er JIaopkeuson, J . — ^Thc case is gov- 
erned by art. 49 or 4S, as the crops, after they had 
been cut, come under tlic description of specific movc- 
" able property. Possibly also the case might be 
brought under art. 109, if it is not brought under 
art.' 39. Per QnosE, J. — Art. 49 applied to this 
case. Surat Lai Alondal v. Umar Saji, J, L. iZ., 

22 Ca\c.,877, followed. Per Rasipini, J, {dissen- 
tient e). — The suit as framed not being one for compen- 
sation for trespass, art. 89 does not apply. Art. 48 
or 49 also does not apply, as they deal with property 
which is ah initio moveable, and cannot bo held np- 
plic.ahle unless tho first wrongful act, ri;,,lhe conver- , 
sion of the immoveable into moveable property, be 
disregarded. Art. 109 also does not apply, as it 
referred to a case in 'which possession of immove- 
able property was withhold. Art. 36 therefore 
applied to tho case. Sssoo Bhayaji v. Steamship 
•“ Savitri,” I. L. B,, 11 Bom., 133, referred to. | 


j LIMITATIOKT ACT, 1877-co»7umc<f. 

; Vatidali G/i:! v.-Jennudi, I. L. B., 4 Calc., 665, 
I dieseiifi'd from by TnEVEEYAT.’, J. Manoea' Jita v. 
1 Doeiu.v Goe.U) Koee . 1. 1», E., 25 Calc., 692 
I [2 C, W. N., 266 

11. Claim to recocer goods in 

hands of ihiv.l parties— Altcrttaiice claim for value 
as compnisation.— In execution of a decree obtained 
by the dcfcmlaufs against one JI in the Court of 
Smalt CauHcn, eertaiu goo Is were attached to which 
plaintiff jireferred n claim. That claim being disal- 
lowed, plaiTitift' filed in the City Civil Court, Madras, 
a snit for, and obtained a declaration of, histiUo to tho 
goo.ls, but prior to the date of tho decree, namely, in 
Ocliihn' ISOo, tho goals attached had been sold by 
the Court of Small Causes, nnd ca'tain third parties 
liad become ptirclinscrs thci-cof. On plaintiff, in De- 
cember I SOT, suing “for the recovery of the goods or 
their value ns compensation ,” — Seld that tho suit, 
being framed f'jr the recovery of specific moveable 
property, was governed by art. 49 of scb. II of the 
Limlt.atio.r Act, 3S77, and was therefore not barred by 
i rnnitathm. The altcniative prayer for the value of the 
go-'ds ns compensation must he read as ancillary to tho 
main relief asked for with reference to s. 208 of the 
Code of Civil I’j-occdurc, and did not niter the character 
of the suitor bring it within any other category of tho 
schedule. Mukegesa Mbdaei v, .loTnAnAii Datay 
[I. L. E., 22 Mad., 478 


art. 61 (1871, art. 60). 


Tho suits referreel to in this article were formerly 
governed by cl. 0 of s. 1 of the Act of 1859: 
and this article seems to he founded on tho cases 
decided on that clauEC. 

See Doidoxsts .SnAn c. Lahenissa Bibee 

[7 W. B., 164 

Teitp t’. Kebeeb Meydee . 8 W. E., 203 

■ art. 62 (187l) art. 51). \ 

1. Act Xir of 1S59, s. 1, cl. 8 

— Goods sold hp wholesale and retail . — ^Under Act 
Xrv of 1859, there was a distinctiou between goeds 
sold by retail and those sold by wholesale, the former 
being specially mentioned in cl. 8 of s. 1, and it was a 
question under that Act whether three years or six 
years’ liinitatinu applied to a sale of goods wholcBnle; 
three years being finally held to be the proper period. 
Lab AIoheb Holdae'u. Mahabeb Katee 

[B. L. E., Sup. VoL, 909 
9 W. E., 193 


CnoBTiEE Cheen Paeb 0. BAirirAEArir See 

[Cor., 8 

2. Act Xir of 1859, s. 1, 

cl. 8 — Articles sold bp retail . — Goods supplied to a 
dealer for tho purpose of retail sale by him were held 
to bo not "articles sold by retail” within the mean- 
ing of cl. 8, s. 1, Act XIV of 1859. Mothooea 
Labb Paeb «. Cheinebash Dett 

[3 W.- E., S, C. C. Kef., 24 


CiOPAB CHENDEE SHAHA ». SlNAES . 8 "W. E., 4 
Cases of articles sold by retail are — 


Bebeeo Doss Johebey v . Seeenaeth Sein 

[1 Ind. Jur., O. B„ 114 
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began to run was when B first learnt ttiat Sf lad 
retained the money in his josaesalon instead of payng 
it as directed. Ri.JiE3nAB Chattbet r Mata Bhikii 
[L Ii. B , 5 All, 341 

art. 49 aSTl. art. 49). 


perty in ». J. cL 2 Asieiteaiiai. v Baboahadiia 

Pimi .... 8 Mad, 165 

AKoimioTs Cass . , W, E , F. B , 120 

Ahmedtjuah v Htra CaraK Pasoah 

[2 W. R , 235 

Raunath Rot CnowDSY e Heem Cbonukb 
Hot CaoTTEDET 6 W. H, SO 

PsAnLAD MAnASTDEA t Watt 10 Bom , 846 
nndDHTOEtTiT Eoebi Liotd . ITW. E,277 



2 . - — Saii (0 fteoier crtiaftnl* 

taken new qf lerromn^ money on ikem — 
la a suit to TScorer ceitam ornaments (or their \a 1 ae) 
whici had been obtained by the defendant from the 
plaintifi a acceator ndth a view tobonorsmg money on 
them the cause of action iras held to anse when the 
defendant set up an adrersc- title to them Snomoo 
CBV'fBsa Mtiiixcs V FaiBEBiaTO Moeuoe 

[UW K.,S23 
8 . ~ " ■ — iSaU of MOtealU and »«»• 

moieable properly— Btfutal to execvle eon tyanee— 
8a\t for potseenon — Unlanfal poteteston’ —A 
enters into an agreement with B for the purchase 
of moveable and uamoreable property and paid a 
, r ' * „ o- r V 


thfi fttors'pjtsifp Ao shi iirdcrrq" Jf jf>er>6 
colly to perfurm his contract and execute a conveyance 
of the property to himself, A This decree was con* 
finned on appeal B refusing to cxeentc the con* 
veyance to A, the conveyance was exeented by the 
Court under the pio'is ons of i 203 of AetVlII of 
1859 C stdl detaining posseesion of the moveable 
and immoveable property ra question' A brongfat 
this suit against him to recover possession of the 

't'v . ^ 1 V. „ »l « V Ti of 


LIMITATION ACT, 1877-co»fin««(f 


KBiaHBi;! Pates i BASicnAHiiEA BnxQVAT 

[I L R , 6 Bom., 664 

4 ~ ~ ■■■ -■ Suxtfor apectjic no\table 


possess on of the property bequeathed A appealed 
and the ease was remanded for le trial On the 27th 
of March 1873 the former order was cancelled and 
a certificate was granted to A On the 19th of 
August '1873 S was directed to deliver up the pro* 
petty fo C, who had purchased it from A On the 
22Dd of March 1878 C instituted a suit to recover 
ibo property Setd that the suit was barred under 
art 49 of the Iiimitation Act Art 123 of the 
Limitation Act only applies to cases m which the 
property sought to he recovered is not only a legacy 
but IS also sought to be recovered as such from a 
person who is bound by law to pay such legacy, 
either because he is the executor of the will or other 
wise represents the estate of the testator Issvn 
CnuRPBit Does v Jtraotri CBUKpEtrSnAHA 
-- ^ ;tx (I L R , 0 Calo , 70 

6 Caws qf oefyon—Suti ii/ 

JWaAemedon lady to recover property Aueiand 
ajiler divorce— la a suit by a Maoomedau lady 
^inst her husband after diiorce for recovery of 
property belonging to her which her husband held 
before divorce, the cause of action to tho wife arose 
at the time of the separation ABSoOh Atl altae 
SSOAGEBA t Etebtunissa , 0 W R, 163 

0 ^ — — ■ ■ - Suit /or coBiyensatloa for 

otlaeimml h^ore judyment—LimUation Act ecA 
II, art 86—Suit for damayee —la a suit by A 
agaiDBt the property of Ii was attached befoie 
judgment in liovember 1888 The suit was dis* 
.mjssedin October 1889 and au appeal by the plain* 
tiif was dismissed in July 1890 B now sued A in 
September 1692 for Aimages occas oned by the 
attachment before judgment Held that art 49 


TIKBAUAW V AtIBIIAK KotA 

, [I L R , 10 Mad., 80 

7. Suit for domaye to property 
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LIMITATION ACT, IQll—coniintied. 

in tlie name_ of ier son, tlio plaintiff. A -further 
sum was similarly paid over by her in December 
1871, and at her request was credited to the same 
« account. The plaintiff alleged, and the Court found, 
that these sums were presents which had been made 
to him on his birthday and other auspicious occasions. 
The said sums had been carried over from year to 
year in the di’m’s hooks, the interest being added 
each year, but no payment had ever been made to 
the plaintiff, or on his behalf, out of the sum so 
standing to his credit. Compound interest had’ been 
allowed in the account, and, on the 9th November 
1893, the amount standing to the credit of the plain- 
tiff was R4,9l7. The plaintiff contended that the 
money had been paid to, and accepted by, the 
defendant as a deposit to he held in trust for him. 
The defendant alleged that the money in question 
had been lent to him by the plaintiff’s mother, 
and contended that the plaintiff’s claim was barred 
by limitation. STeld that the plaintiff’s claim was 
not barred. The defendant stood in a fiduciary 
position to the plaintiff, and therefore there was a 
deposit within the meaning of art. GO of the Limit- 
ation Act (XV of 1877), and limitation did not com- 
mence to run until demand. Doeabji Jehangie 
Eaotiva V. Mttnoheeji Bomanji Panthaki 

[I, L. R., 19 Rom., 352 

Reid in the same case on appeal, affirming the 
decision of the Court below, that the defendant 
had held the money not as a loan, but as a deposit 5 
that art. 60 of the sch. II of the Limitation Act 
(XV of 1§77) applied ; and that the plaintiff’s claim 
was not ’ barred. Menoheeji Bomaitji Pamhaki 
V. Doeabji Jehahois Eandita 

[1. L. R., 18 Bom., 776 

— art. 01 (1871, art. 68). 

1, — Money paid at defendant’s 

reqiiesf — Sindu family — Debts of manager . — ^In 
the year 1867 the plaintiff, who was then living 
jointly with the defendant, who was his brother, 
executed a bond to secure the repayment of moneys 
.advanced to him, which moneys were applied by him 
for the joint benefit of himself and the defendant. 
In the year 1868 the plaintiff executed another bond 
for the same purpose. In 1870 the plaintiff and defen- 
dant separated, and the lender thereupon sued the 
plaintiff upon the bond executed in 1867, and obtained 
a decree. In 187*]. the plaintiff executed a fresh 
bond in favour of the decree-holder, in order to avoid 
execution of the decree and to retire the bond of 1868, 
In 1877 (within three years from the date of the 
fresh bond), the plaintiff sued his brother to recover 
a moiety of the sum secured thereby. Held that the 
date upon which money was paid by the plaintiff 
for the defendant niust have been before 1870, and 
that therefore the suit was barred by limitation 
under Act IX of 1871, sch. II, art', 59. 
Damhristo Hoy v. Muddun G-opal Hoy, 12 W. Jl., 
194, followed. Sunkbe Peeshad r. Gouet Peebeae 

£1. L. R., 5 Calc., 321 

2 . — Svit to recover balance of 

2 )aymcnfs made on hehalf of defendant — Appro- 
priation of p/ayments. — In a suit to recover a balance 


LIMITATION ACT, ISll—continKed. 
with reference to payments made by plaintiff on he- 
count of defendant, where no mutual account or reel- 
proeal demands existed,— that plaintiff could not 
recover any items due more th.an three years prior 
to the date on which the suit was instituted, but that 
ho was entitled to apply all payments, even those 
subsequently made, in reduction of so much of his 
claim as was barred. Thakoob Peeshad Siifan r 
Mohesh Labe , , . 24 W. R., 390 

3. — — — Suit for money payable 

to the plaintiff for money paid for the defendant— 
Suit for aceount— Limitation Act, soli. II, art. ISO. 
—Under an award two persons were made liable each 
for the payment of a moiety of the e.vpenscs of certain 
temples which were held jointly. One of the persons 
so made liable, alleging that he had paid move than 
his share of the expenses, sued the other for the 
balance in excess of the moiety which he was bound' 
to pay under the award. Held that the suit was 
governed by art. 61 of the second schedule to the 
Indian Limitation Act, 1877, .and that, although the 
taking of accounts might be necessary, the suit was 
not a suit for an account to which art, 120 of the 
same schedule might apply. Rohan v. Jioala 
Prasad, I. L S., 16 All., 833, refen-ed to. , Eajiak 
Lami Mahaeaj n. Goeab Labji Mahaeaj 

[I. L. R., 19 All., 244 

art. 02 (1871, art. 60). 

Gases now provided for by this article were for- 
merly held to be governed by the general period of 
limitation for suits not otherwise provided for, which 
period was six years under cl. 16 of s. I of the Act 
of 1869. ■ 

It was so held in the case of a servant to whom 
money had been entrusted for a particular purpose, 
and who did not make the piiyment he was directed 
to mtike. Amjxjp Abi n. Abi Buksh 2 W. R., 122 

Ahmbdoobbah V. Hub Cheen Pandak 

[2 W. B., 235 

1. Sv.it for reoorery of salary 

— Money had and received . — The defendant, who 
was a batwara ameen employed by the Collector, drew 
from the public treasury at Backergnnge a sum .of 
money to pay the establishment, but failed to pay the 
plaintiff who was a mohurir under him. In a suit 
against the ameen for recovery of his salary after a 
lapse of three .years from the time when the salary 
became due , — Held that the plaintiff’s claim was for 
money had and received on his account, and there- 
fore he might bring his suit within six ye.ars from the 
date of such receipt. Abhata Chaeak Dutx v. - 
Haeo Chanbea Das Banik 4 B. L.R., Ap., 08 

S. C. Obhob Cheek Deiw v. Heeo CnENDEE 
Doss Buxee . . . .13 W. R., 150 

2. — Sjiii for share of money 

had and received. — A, B, and O being joint cre- 
ditors of D, A and B received in 1856 a payment on 
account in respect of their share in the debt. D 
having made default in p.aymcnt of the balance, 
separate suits were brought against him by A, B, 
and C. The Court having held that the payment 
was a payment to allr-A .and B recovered more than 
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Shama Cutes Lau- v Coiiectoe ot Tibhow 

[IW E, 808 

BTCDlOOrEt ColtECTOB OE Tiesoot 

L 7 W It, loa 

Ttere s no (bet net on made u (he present Act 
betn een sales by wholesale and eolea by rtU 1 
3 Goods t ppl fd on eredtt 


T.rMTT ATTOrr ACT 1877— eonftntt d 
payable in advance the cause of act on acernes from 
the time when the libour was perfomed Peelami 
SESt RusjsetPoy "W E 1864 68 

2 Su t to roco er sums ej 

pended bp san ndarfor *mgat on In a su t to re 
cover e ime expended by tbe tam ndar at the defen 


luu tat oa must o laKta c ur a on uio unw uiai 
each item claimed was suppl ad Satcowbbb Snton 
c KeistoBasoai ^ 11 "W E 629 

4 . Su t on eontracl Jor He 

supply (f p ctwres a* t(^tovj t mes suljeettoap 


art 63 <1871, art 62) 

Thu art ele follows the case of Satcowebb So>QB 
t Eeisto BiinJAE 11 W E , 629 

and art 62— S« tforpree of 


more than three years before the su t Held that the 
•n t being foe work and labour done at their request 
was not barred by 1 m tat on under art 56 of tbe 
L m tat on Act wh ch appl ed to tbe su t Seitda 
BAU « Saexaba I li. E , 9 Mad 834 

1 art 67 — Su t for money lent— 

Xtm tat on for a su i to reeo er debt personally 
from tie mortgagor aiere mortgage deed contain* 
•o personal underlak ng for repayment —By a 


profltt pay the assessment for it and restore it 
to tbe detendant on repayment of the debt Bnt 
DO personal nndertak ng to pay was given •by tbe 
defendant The land was sold by the levenne 
autbm: t ea for arrears of assessment due from the 
defendant for eerta a other lands of the defendant 
Ibe plaint B now eonght to recovertho debt person 
ally from the defendant The Court of first in 
stance dismused the plaintiff s cU m on the ground 
that the failure on the part of the pla i^tiff to pay 
the arrears of asscesment d sent tied h m to recover 


gage ueeu o u a u g uu p isuua 
defendant (mortgagort to pay 
Esaitdaea « Abaji Jotieat 




Sawaba 

£I Ij E 11 Boa 475 
2 — * — and art 120 — S«( o» 

pledge of motealle properly— Prayers n pla nt 
bolk for personal dtoree andfor r git to enforce 
ckargeaga net property pledged — A su t on a pledge 
of certain moveable property made n rcepect of a 


1,1 Jj A I AU m04 

art 66 (1871 art 65) 

1 Su t for orl and labour 

done — Cause of acton — Where no law sp c al 
custom or agr cment s shown m h ng the remn 
neiat on on a joint contract for labour to bo done 


(be prayer for a personal decree was concen cd the 


w th n art 120 of the same sch dule an 1 w as there- 
fore not baTred Nni CoAVD Baboo t JAGAnnraintr 
Gqosc I Ii E 22 Cal(^ 21 
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had been settled and executed for the sale of the 
property. B in defence alleged that, although certain 
tenuB and conditions as to the sale had been definitely 
settled for embodiment in a formal sale-deed, it 
was only subject to these terms and conditions that 
he had been prepared to complete the transaction, and 
that, as they had been omitted from the document 
executed by D on the 1st September 1879, he had 
never accepted that document. In March 1884, the 
High Court on appeal dismissed the suit, holding 
that the parties had never been ad idem with re- 
ference to the contract alleged by B, and that the 
document of the Ist September 1879 had never been 
■finally accepted so as to be binding and enforceable by 
law. In September 1884, B sued 2) for recovery of 
the sum of fi33,000 with interest. He contended 
that, under the terms of the arrangement made on 
the 1st September 1879, the debt of H33,00J then 
owing to 'him changed its character ; that it was no 
longer merely the old balance due by the defendant, 
bat having been credited in the latter's books, should 
be treated as a payment by him (the plaintiff) as a de- 
posit on account of the sale ; that the suit was there- 
fore one for money had and received by the defendant 
to the use of the plaintiff j and that the cause of ac- 
tion did not arise until the contract failed, by reason 
of the decree of the High Court on 14th March 1884, 
dismissing the suit for specific performance, Meld 
that this contention must fail, and the debt must be 
treated as the old balance due by the defendant to the 
plaintiff, inasmuch as by the terms of the agreement 
itself which the plaintiff set up, no deposit was pay- 
able, and the price was not to be paid till the comple- 
tion of the contract, and inasmuch as the plaintiff, in 
- demanding payment, after the negotiations had failed, 
demanded it simply as for the balance of the old debt, 
and not as for the return of a deposit. Meld, further, 
that the Ist September 1879, upon which the contract 
' set up by the plaintiff was alleged to have been com- 
pleted, was the latest possible date upon which 
the debt could be said to have become due, and that, 
inasmuch as the present suit was not brought until 
the 8th September 1884, it was barred by limitation. 
Dh-om Sin&h «. Gattga Eam 1 . L. K.., 8 All., 214 : 

10. Money paid — Money had 

and received — Goods paid for before delivery — 
Short delivery — Failure of consideration. — Money 
paid as the price of goods to be delivered hereafter is 
money received for the use of the seller, and it is 
only upon failure of consideration that the money so 
paid becomes moneyreceived for the use of the buyer. 
When goods which have ah-cady been paid for are 
afterwards found to be short delivered, the failure of 
consideration takes place on the date of delivery, and 
limitation in respect of a snit to recover hack the 
sum overpaid will be reckoned from that date. Atol 
Kbibto Bose v. Lton & Co. 

[L L. B,, 14 Calc., 457 

U. Suit to recover purchase- 

money — Failure of consideration — Cause of action. 
Accrual of. — Purchase-money paid for a considera- 
tion which has wholly’ failed is money received for 
the use of the buyer, and a suit to recover back the 
money is thus governed by art. G2 of sch. II of the 


LIMITATION ACT, 1877— continued. 
Limitation Act. A purchased a share of joint pro- 
perty from a member of a Mitakshara family, but 
his suit to recover possession of it was dismissed on 
the ground that the sale, having been made without 
the consent of the other co-pavcenci’s, was void under 
the law. A then brought a suit to recover back the 
purchase-money by reason of failure of consideration. 
Bold that the failure of considwation, although it 
did not become apparent until the fonner snit was 
brought and failed, was a failure from the beginning, 
and time ran from the date when the purchase- 
money was paid. HASTrirAir Kamui v. Hahomak 
Mandub , . . I. h. B,, 15 Calc,, 61 

12. Act FI of 1859, s. 31— 

Suit to recover surplus sale-proceeds 'of a sale for 
arrears of Government revenue. — Where A insti- 
tuted a suit in November 1889 to recover from the 
Secretary of State for India in Council the surplus 
sale-proceeds of three talukhs sold for arrears of 
Government revenue on the 3rd of October 1877 and 
which were in the hands of the Collector, — Held 
that the suit W'as governed by art. 62, sch. II of the 
Limitation Act, and was therefore barred. Secee- 
tabe of State foe India v. Fazae Aei 

[I. L. B., 18 Calc., 234 


See Seceetaet 
Peoshad Dote 

is. 


of State foe India v. Gvrv 

61 - 

97, 120- 


r. L. E., 20 Calc., 
and arts. 


Suit for money paid by a pre-einptor under a de- 
cree for pre-emption which has become void — Suit 
for money had and received for plaintiff s use — Suit 
for money paid upon an existiny consideration 
which afterwards fails. — Pending an appeal from a 
decree for pre-emption in respect of certain property 
conditional upon payment of Rl,695, the pre-emptor 
decree-holder, in August 1880, applied for possession 
of the property in execution of the dedree, alleging 
payment of the Rl, 595 to the judgment-debtors out 
of Court, and filing a receipt given by them for the 
money. This application was ultimately struck off. 
In April 1881, judgment was giveu iu the appeal, 
increasiug the amount to be paid by the decree-holder 
to Rl,994, which was to he deposited in Court withiu 
a certain tim'e. The decree-holder did not deposit 
the balance thus directed to ho paid, .and the decree 
for possession of the property accordingly became 
void. In 1 882 the decree-holder assigned to K his 
right to recover from the judgment-debtors the sum 
of H 1,595 which he had paid to them in August 
1880. In December 1883, K sued the judgment- 
debtors for recovery of the Rl,595 with interest. 
Held that art. C2 of the Limitation Act did not 
govern the suit, but that art. 97, and, if not, art. 120, 
would apply, and the suit was therefore not barred 
by limitation. IvOJi RAM v. IshAe Das 

[I. Ii. B., 8 AU., 273 


14. — and art. 132— Suit to 

establish rigUtohere"_ ” " '"'le parties, 

who were desais of " their 

dosalgiri allowance^ cujoyod on allowaiiccj caiicd 
"amin sukhdi.” In 1817 the plaintiff sued the 
defendant's father and the Collector of Kaira for a 
share of the allowance; but as the whole of it liad 
been reserved by the Collector to the defendant’s 
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1.IMITATION ACT 1877— eon« nu*rf- 
their share and C recover d less A fam ly But for 
part t on b tween A £ and C wai n 1863 com 
prom 9 (1 and t was agreed that all ela ma b t vccn 
the part es should be cons dered as settled but t 


IiUHTATIOIT act I 877— coni »iied 
decree held by £ dated the 10th AugustlSTl wh ch 
d rected the sale of the p opcrty n sat sfactwn of a 
cl ai^e dcclar d thereby The prop rt was s Id in 


vers d tbo Muns £ s order A then obtain d an order 
f om the linns f d rect ug J1 to refund the money 
wh A he d d and t was pa d to ^ B sued A to 


reversing case m Lots All Kni’t v ArzuLOOviasa 

Beoom 3 W R 113 

3 - . iSu t for money iad and 

rece red by one of jo ni decree holdert — A decree 
obta nted by A and B was transferred by S to C 
without the knowledge oi A C evecutedthe decree 
and A suhseq ently sued G for h s share of the 
proceeds Seld tlmt f A had any cause of acton 


that the nu t as one for money rere ved by the de 
fendant for the plamtiff s us and was therefore 
goveroed by cl GO sch II of the L m tat on 
Act Per STiTiaT C J and SraHEis J — That the 
an t was not such a bu t but was one for wh ch no 
period of 1 m tat on was p o ded elsewhere than in 
cl IIS of the sch dulc and that t was governed 
by that clause BauEiSHaM r Bnawmi Das 

[ILK. lAlL 833 
7 ■ ■ - - Su tfordamagu—Sti ifor 

money reee ed io ptatn(j”e use ahe holder of 


4 


Su i to re over money 


xece red RaosmoKi Atrssicatti: e liiLorotn 
SjBaa Dto I li R 2 Calc 393 

6 and art. 147 — Su ( for 

orempjymenie under oyreemeni—iJepoe #•— IVbere 
the e was a contract between pla at S and defendant 
that defendant should purchase a dwell ng boose 
henam on account of p amt ff and reconvey t to 


J 


AAAM u. Atf V «. 

See also Eaarzissstf 
8 


[I L R 2 AIL 864 
t BaiirAvz 

[I. L R. 1 Aa 833 
- and art ISO — Su t for 


rece ved by (he defendant for the pla nt ff s nse to 
whch tb 
Act XV 
1 m tat on 

Lu, o Ba I 

8 Fa lu e of c ns d rat n— 

iS» tfor money had and re e te I for the plaxnt ff’s 
It e — Dele— Pr or to Septemb r 1879 p cuniary 


and art 118 Su t Jar 
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of the Vatandars (Bombay) Act, III of 1874, the 
Collector passed an order that a contribution should 
he paid by the holders Of a part of the shetsandi 
vatan towards the annual emolument of the office- 
, holder. As payment was not made, he caused the 
defaulters’ moveable property to be sold on the 18th 
May 1881 as for an arrear of land revenue, and part 
of the sale-proceeds to be paid over to the office-holder. 
The defaulters had, in the meantime, appealed to the 
Revenue Commissioner, who eventually, on the 17th 
December 1881, amended the Collector’s order by 
reducing very considerably the amount of contribu- 
tion to be paid to the office-holder. Thereupon the 
defaulters ^filed a suit on the 9lh April 1884 to / 
recover from the office-holder the difference between 
what he had received under the Collector’s order and 
what he ought to have received according to the 
Revenue Commissioner’s order. S'eld that the suit 
was one for money had and received by the defendant 
to the plaintiff’s use, and as such governed by 
art. 62 of sch. II of the Limitation Act (XV 
of 1877). Ladji Naie v. Mttsabi 

[I. L. E., 10 Bom., 065 


f LIMITATIOlSr ACT, 1877 — coniinued. 

I to his use, or payable on a contract, and money which 
n ould remain due, though the grant coustitutiu" the 
nibandha were cancelled and had ceased to e.xisl after 
the realization of the money. It being thus distin- 
guishable from the original right which produced it, 
the claim in this suit was barred by limitation .after 
three years. _ Money value means the market valnc, 
that for which the grain would actually sell, not a 
merely arbitrary value called auction rates. Moebh at 
PuBOHIT V. GANGADHAB RAEKAEB 

[I. L. E., 8 Bom., 234 

24. ^ Money deposited for re- 

payment on a cowrinyency.— The period of limitation 
for a suit to recover money deposited by the plaintiff 
with the defendant, upon the understanding that it 
will be returned in a certain event, should be calculated 
not under art. 115, but under art. 62 of sch. II 
of Act- XV of 1877. Such .period begins to run on 
the happening of the event. Johijbi Mahton ti. 
Thakooe Nath Lheee 

[I. L. E., 5 Calc., 830 : 0 C. Ii. B., 365 

art. 63 a871, art. 61; 1859, s. 1, 


22. ; Suit hy deshmuTch for 

deductions by Collector from watan. — Where a Col- 
lector in the year 1854 employed certain karkuns 
to assist a deshmukh in the performance of his duty, 
deducting the amount of their pay from the des- 
mnkhi watan, hut failed to show that the employ- 
ment of such karkuns was necessary, it was held that 
the deshmukh was entitled to recover the amount 
BO deducted from his watan, as money received by the 
defendant to the use of the plaintiffs and not ns an in- 
terest in immoveable property ; that his cause of action 
was not barred in 1870, for that a new cause of action 
in respect of such deductions accrued each year in 
which the deduction was made, and that six years’ 
arrears of such deduction could be recovered under 
8 . 1, cl. 16, of Act XIV of 1859. Rahqoba Naik r, 
COBBEOTOE OE Ratkagiei . 8 Bom., A. C., 107 

23, - . ■ ■■ - and art. 132 — Suit for 

money value of fixed quantities of grain payable by 
tenant to landlord — Nature of such claim for pur^ 
poses of limitation — Suit to enforce payment of 
money charged on land— Immoveable property — 
Nibandha —Money value of goods. — An inamdar, in a 
suit against his tenant, established his right to the 
money value of a fixed quantity of grain to be 
paid to him yearly by his tenant, and subsequently 
brought this suit to recover from his tenant the 
arrears of such payments for ten years at the market 
rate prevailing in the last month of each of those 
years. The defendants contended that arrejirs for only 
three years were recoverable under the Limitation Act 
(XV of 1877), and that the rates applicable to ascer- 
tain the amount wore the Government auction rates. 
Meld that the plaintiff’s right would, under the Hindu 
law, ho “ nibandba,” and would under the law rank 
for many purposes as immoveable property, but that 
a different principle applied to sums realized and be- 
come payable in the hands of him who realized them 
to the intended recipient. The interest or jural reki- 
tion of right of such recipient was uibandlia, but tlic 
particular sum due to him was cither money received 


cl. 9). 

Suit for interest — Suit for 

money payable on demand — Suit for money de- 
posited payable on demand, — The plaintiff in this 
suit deposited certain money with the defendants, 
a firm of bankers, on the 30th August 1863. On the 
2nd J anuary 1867, an account was stated and a balance 
found to be due to the plaintiff consisting of the ori- 
ginal deposit, and interest on the same calculated at 
six per cent, per annum. On the lltb Pcbninry 
1876, the defendants having proposed to pay the 
plaintiff such balance, together with interest 911 the 
original deposit, from the 2nd January 1867 to the 
15th Ecbmary 1876, calculated at four per cent, per 
annum, the plaintiff demanded that she should he paid 
such interest at the rate of six per cent, per annum. 
The defendants refused to accede to this demand on 
the 14th Pohruary 1876, and on the 17th of the same 
month they paid the plaintiff such balance with such 
interest calculated at the rate they proposed, viz,, 
four per cent. On the 11th February 1879, tho 
plaintiff brought the present suit against the defen- 
dants in which she claimed the sum representing the 
difference between such interest calculated at four per 
cent, and si.v per cent., alleging that her cause of 
action arose on the 14th February 1876. Meld that 
the suit could not bo regarded as cither one for money 
lent under an agreement that it sbould be payable oil 
demand, or one for money deposited under an agree- 
ment that it should be payable on demand, but must bo 
regarded as one for a balance of money payable for 
interest for money due, to which cl. 9, s- 1 
of Act XIV of 1859, art. 61, sch. II of Act IX 
of 1871, and art. 63, sch. II of .Act XV of 1877, 
had'successivcly applied, aud the suit was barred by 
limitation. Maecnpi Khae r. Babkisiien Das 

[1. Tj. E., 3 AD., 328 


art. 64 (1871, art. 02). 


See GtTAnniAN-RcTiES aed Powebs oir 
Gbaediahs , . 13 C. L. E., U— 
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father as the offi<iat»ng desai, the suit was rejected 


XIMlTATIOIf ACT, 1877— 
lecorerod In a prerious suit brought by the plom* 
tiff in 1S74 agaiust the same defendants it vai 
decided by the High Court that twelre years’ arrears 
coaid be recovered The lower Court row held that 
this decision Continued to bind the parties aud that 
therefore the present claim should be allowed It 
accordingly passed a decree for the plaintiff for the 


of actin'! m this suit arose on the day when the 
officiating desai received the surplus of the allowance 
freed from the condition of service and available for 
distributioo amongst the desaia as alleged by the 
plaintiff, and the suit, having been brought witbm 
twelve years of that lay was not time hatred- That 
the hmdation of three years under art 63 of the 
Limitation Act (XV of 18<7). seh IL and not that 


Act (XV of 1877) wai*oulf crtitled to recover arrears 
for three years. CHAstAxiii i> Bapubhai 

[I L R, 22 Bom, 868 
18. • Mone^ receirerf — Tratt 


hUnsxZAii Aubatial 


15 - 


DesAi Seitcal Bbooilai 
[L L B., 8 Bom , 426 

• Suit 6y ihartr of Soft 


16 SeparattoniH joint Rtndu 

family— Sait for tharo t» foiat property — Limit* 
tttton Act, 4eh II, art 127 — At the separatioaof 
members of a joint family governed by the Benares 
school of Hindu law in 1885 the unrealized debts 


OABBI r 


I A 

BAKistrxnrKASA'D I. "L 


II* 

B , 7 Bom., 161 


16 


Sait to recorer arreari — 


referred to Bahoo Tbwabt r Doowa Tewaby 

{I IfcR.Sl Calc, 30Q 

20 and art 127-J-o.«< 

Hindu family— -Separation — Joint property — 
After the eeparatiou of Pand T twd members of a 
joint Iliudu family eertain bonds continued to be 


V Bansipsabbai . I X K , 9 Bom , 111 

17 — — Traciiee — Procedure — 

Vatan—Cash aUo oatice — Suit for rrear^ of 


dcfendints contended that under the Lin itation Act 
(XV of JS77) Only three years’ arrears could he 
TOL. ni 


the Limitation Act was appl cabU to the *iuit 
tuAAUB Fbasas t Paetab I L 11,6 AIL, 442 

SI — and art 109— Ciurt for 

money recetied b>i defendant to plaintiff’s me— 
Vaiandars Act, III of I'Jti, t 6 —Under e 8 
7 r * 


A 
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IjIMITATIOM” act, 1877 — continued. 

IX of 1871, or jirt. 64 of ach. II of Act XV of 1877, 
and was no more tlian a mere acknowledgment, wliicli, 
as tlio suit bad then long been barred by limitation, was 
of no avail. ^ An account stated, in tbc true seuso of tbe 
term, and in the sense employed in tlio abovemen- 
tioned sections of tbe Limitation Acts of 1871 and 
1877, is where several items of claim are brought 
into account on cither side, and being set against one 
another, a balance is struck, and the consideration 
for the. payment of the balance is the discharge on 
each side, each party resigning his own rights on the 
sums he can claim, in consideration of a similar 
abandonment on the other side, and of an agreement 
to pay, and to receive in discharge, the balance found 
due. Nahanibai v. Natho Birlr 

[L Ii. E., 7 Bom., 414 

12. Account stated — AeJenow 

of dcU. — The striking of a balance in an 
account the items of which are all on one side does 
not amount to an “account stated” in the proper 
sense of the term. Hence the signature of tbe debtor 
to such balance amounts to no more than an acknon- 
ledgment of a debt, and, if the debt is barred at the 
time of signature, will not give rise to any fresh 
period of limitation in favour of the creditor. Nahani- 
hai r. Uailnt, Jitiau, I. L. i?., 7 Som., 414, followed. 
Jaotn V. Nakd LaIi . . I, L. E., 16 All., 1 

13. and s. 19 — Account 

settled, butnot signed — Oral fromisehy debtor to pay 
balance — Commencement of Ihniiation. — The plain- 
tiff and the defendant, who was his agent, e.tamined 
the account between them on 13th July 1887 and a 
balance was found due by defendant, who orally 
promised to pa> it in one mouth. The account was 
not signed. The plaintiff sued on lOtb July 1890 
to recover the amount, and it appeared that the last 
item in the account to the debit of <he defendant was 
dated 28th May 1887. Seld that the suit was barred 
by limitation. Aiitithtj c. Mxtthavta 

[I. L. E„ 16 Mad., 339 

14. Khata, Suit on a — Limita- 

tion — Achnoudedgment ~ Construction. — A khata 
.consisting of one item only on the debit side, and 

bearing the mark of the debtor, held to be a mere 
acknowledgment, and not an account stated. Tei- 
BHOTAN GAH&ABAM V. AMrUA 

[L 1. E., 9 Bom., 516 

15. Suit for money on account 

stated. — On the 9th October 1876, the book contain- 
ing the accounts between the plaintiff and tbe defen- 
dant, kept by the plaintiff, was examined by the 
parties, and a balance was struck in the plaintiff’s 
favour, which was orally approved and admitted by 
the defendant. On the 2nd April 1877 the plaintiff 
sued the defendant for the amount of this balance 
“ on tbe basis of the account book.” Lild that the 
suit was in effect one on accounts stated falling within 
art. 62, sob. II of Act IX of 1871, and could be 
brought within three years from the 9th October 1875 
for the total balance struck, and being so brought 
■was within time. Hand Eak r. Eajt Peasau - ' 

[1,L.E., 2A11., 641 


LIMITATION ACT, 1877^ccnfin„ed. _ 

— .Suit for money due on 

accounts stated— " Title acquired under det IX 
of 1871— Suit for money lent.—lhe plaintiff sued 
the defendant for money due upon accounts stated 
betw'een them in December 1874, when Act IX of 
1871 was in force. Such accounts were not signed 
by the defendant. The suit was instituted after Act 
XV of 1877, which repealed Act IX of 1871, had' 
come into force. Seld that the plaintiff’s right to sue 
upon such accounts within three years from the date 
the same were stated was not a “ title ” acquired under 
Act IX of 1871 within the meaning of s. 2 of Act 
XV of 1877, which, under the provisions of that 
section, was not affected by the repeal of Act IX of 
1871, and the suit was not governed by thejprovisions 
of Act IX of 1871 but by these of Act XV of 1877, 
audthat therefore, the accounts not being signed by 
the defendant, the plaintiff .could not claim the 
benefit of art. 64 of sch. II of the letter Act, but 
must be regarded ns suing merely for money lent. 
Thaetjeyab f. Seed Singh Uai 

[I. L. E, 2 All., 872 

17. Statement of account tin- 

siyned — Cause of action . — The plaintiffs claimed 
on a statement of account in writing, dated the 18th 
October 1877; this statement of account was not 
signed by the defendant. The date of the institution 
of the suit was the SOth September 1880. A Divi- 
sion Bench of tiie High Court hold on the appeal, on 
the case coming up before tliem on the 18th October 
1877, that the suit .was not based upon any express 
contract made between the parties j and that the 
transaction which took place on that date did not 
constitute on imidied contract, and that thereforo 
these contentions were not open to the plaintiffs, but 
the Court refeived the question whether the plain- 
tiffs’ claim, so far'as it was based on the statement of 
account on the 18th October lh77, fell within art. 
64 of sch. II of Act XV of 1877. Seld by 
Mittee, Peinsep, and McDoneie, LJ . — ^'That the 
question referred was a matter of limitation arising 
in the case which had not been decided in tbe order- 
of reference, and without such a decision the case 
could not be disposed of, and as to tliat point, that 
the statement of account not being signed by the 
defendant did not fall within the terms of art. 64 
of sch. H of Act XV of 1877. Seld by Garth, 
C.T., and Tottenham, J.— Tliat_ the Division 
Bench, having held that the transaction afforded no 
basis for a suit, had disposed of the case, and the 
question referred was therefore immaterial. Dukhi 
Sahh V. Mahomed Bikhh 

[I. L. E., 10 Calc., 284 : 13 C. L. E., 446 

18. Account stated — Ayree- 

ment to pay debt by instalments — Suit for tchole 
amount due. — .rl being tbe bolder of a decree against 
B, B, on tbe 7th July 1875, entered into a kistibandi 
and filed it in Court, setting out that he would pay 
off the debt due under the decree by certain instal- 
ments, and that, in default of payment of one instal- 
ment, tbe whole amount of the debt might be re- 
covered by taking out execution of the decree. By 
the kistibandi certain immoveable property was 
pledged to secure tbe debt, but the kistibandi was not 
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IitMlTATION ACT. 1877— 

1 Account tiafed Signature 

to — An Btconnt slated Within the meaning of sit 
62 sch II of Act IX of 1871 need not bo 
signed by the debtor Taeikby Churw 

t Aeditr BoHOiiis > 2 O Ii R, 346 

2 Account iMed—SitnuHa 

neous verM asrermeni—Stinulianeous tmf^en 
ogree^neni —A sitonltaneons Terbal agreement can 
not extend the ord nary period of limitation for a 
suit on an account stated An agreement to extend 
the per od must he In writing and signed by the 
defendant or his agent DiODUSa t Sdimah 

tl I*R,8Bom,B42 

3 - - ■ — — — OK aceoant tialtd— 

AcknoioUdgmcnt ta w/itiny — It is not necessary in 
a suit on an account stated to entitle the plaintiff to 
recover items of the deht which became due three 
years before suit that tho defendant sh old have 
•acknnwled.,ed the aecounts in writii g Kawii Lal 
c 'Bait Bah • 7 14 "W ,\tlS 

4, I - iShif on acecuntt ttattd 

orally or •« teri/»«y —The penod of Iimitat on for 
suits on accounts stated is the sa oe whether the 
accounts are stated verbally or in writing and is 
governed by Act XV o£ 1677. sch II el 64 
AxBASt Kaair 

[L Ii R , 7 Calc ,266 8 C L. 533 

Under Act XIV of 1850 it was held that nnless 
the original right had been kept alive by a written 
acknowledgment or the transact on of adjnstment 
of account amounted to a new and dstinct contract 
limitation ran from tl e date of the ongioal debt for 
the balance of which the su t was brought Kohhta 
I iiiE 1 BtnfssB Agea, F B , 04 Ed. 1874, 7Z 

6 — . Verbal admutton qf cor 

recineit of account — A mere verbal admisson of 
the correctness of an account the items of which 
were barred by the Act was sot sufficient to create 
n new starting point SOBASAUA o EastiiElT 
MminsAiii 3 IdacL, 378 


UmEDCHATO HtKASICHAVD X DCEMllBAS IjAA 
■CHAHT) B Bom , O C , 10 

Sr* Bkooki c Gebbov 19 W B,244 

7 — • Settleme»io/oeeounlt~ 

Admitcton of balance— yew eonfracf — Where a 
settlement of accounts is made between a commission 
agent and bis principal and a sum found and ad 
Hiittcd to be due b) one to the other the date on 
which this IS done might be regarded as that of anew 
-contract’ to pay within the meaning of Act XIV of 
1853 B I, ct 9, from which limitation conid be 
counted BzsBBisns Gib c SeBb Siseev Seaea 
Chowdhbt 24 W R , 440 

Bebabsee Boss v KbooshAx Chceii Ehoo 
EjiAi Cnnsi) X Paiubb 2Agra, Pt 11,170 


LIMITATION ACT, 1877— eontmurrf. 

8 • Sutlforl^ance of account 


See EAMKBISTOPABtCHOWJllIBT I HORBT BASS 
Ecoedoo . Marsh, 219 1 Hay, 560 

UABIUBTHU « SAUINATHA PlUiAl 

[I Ii R , 21 Mad , 366 

0 Aceounleeltledandbalanee 

etruch — ffeui contract — Where an end rsement on a 
bond showed that an account was made up a balance 
stcucfc and that it was agreed to bo paid at a future 
day vHSViwteNsfc — Sold m. «, tut lev ttia MuentA 
as doe on an acknowledgment made on the bond 


• 1 

• ‘ .7 V, ' , 10 . 

10 — Adjuitmeni of acconntt— 

Demand —In order that an unsigned adjustment and 
eettlemeDt of aceonuts may operate to give a fresh 
startup point from which limitation commeaeci to 
mn there must be cross demands the striking of 
the baUnce between which constitutes a new eonsi* 
deration for the promise on the pirt of the person 
sgaiest whom the balance is found to pay the balance 
(oeeiUed Mulchnnd Oulabehand y GirdAsr ATa* 
dAab $ Dom ACS followed UABOoril P&EV- 
SORBDAV « ABSPI, EhUI BaJI MUBAUUAP 

[9 Bom , 420 

In the esse there followed it was held that where 


[8 Bom, A C^e / 

IL Account elated — Signed 

lalancr qf arcounl — AcJcnowledament — A sum of 
money was deposited with the defendant s firm ux 
1857 Three years afterwards mtercst was paid by 
the firm, which was debited in the ledger to the 
cred tor against a credit of a like amount In 1875 
n lulance was strnck and ramed to another arcount 
signed by the defendant and acknonledging the same 
to he due for balance of old account ” In 1878 
the account was again balanced and the balance 
n-min transferred to a fresh account s milarly signed. 
Held that the transaction did not amount to an account 
stated within the meamng of art 62 sch 11 of Act 
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l^rMITATION ACT, IBll— f on' inur,}. 

bf ujii'l'ml to n mU for foilnrp to pi.y the liontl <l(bt. 
CC'tT.r^TOK Of EtAWAII r. lim .AfAlIAItAM 

[1. L. n., 14. All,, 102 

art .07 (1871^rt. 00). 

nKKKAKAoincirr.TnttKTfl’llrr.int'ACT. 

1S70. c. 72 . I. L. n., 0 Bora., 401 

art. GO (1871, nrt. GB)~Ilill of 

txfhnn'je — Dit^naoi r of bill — Sxt\l ar/ainst on.'- 
efptor.~Jf, on llio 3 2th (Jcioljor 1S5.’>. <]rr«- n 
iiiil of ('AC-liAO^o, ]ny!\tilo tiiroo inonthi after date, 
in fn\onr ef II, vlurli nefepted by ,T. Before 
tiie 3iin lireanie dne, II rndnrued it to "'bo n^ain 
endnrfitl it for full value to Jlf Jl ,(• Co., of which 
firtn .If J, wa'a partiur. .1/ T) ij* Co. discounted 
the bill uitli f»i nl.o prcjcutid it at maturity 
to J, who iruho'iournl it. Cf thfrnipon sued M 
/.and recovered ndrcr(e. which .If /. ftatisficd, Af L 
tlu-nujon brought the prcfciit niU, on the l‘'th 
February 1S05. r.?ainsl .7 as the neceptorof the bill 
for the auiouut he ■jnid uuthr f/’i> dt'crre. Ilrld 
(cotifmniutt the decision of Xor.xtAV, .7.) that the 
unit v.-aa barred by liiuitation, the plaiutlft’s c.ausc of 
action havini: aernnd t'hrn the bill bteame paaablo 
and the acrqitor refurid to pay. Motiv.skko I.aix 
1103T! r. ,l.vxirn KrtvfN ", 14 "W. R., O. C., 6 
S. C. in tbc Court bclotv . Rourko, O. C., 167 
tirt. 72 (1871, art. 71 ) — Tromitsory 

note afifr aix rx(,iilbs tr>,tn demand <rn* made ” — 
KftessUu of <fciao«'f.--lVhcre a jiromisi.tory note was 
xnadcjiaynblc “ after wix months, whenever the payee 
thouhi demand the Kamo,” with interest, it was licld 
tkat the law of limitation began to run upon the e-tpi* 
ration of six months from tbednteof theiiotc. .fKAC* 
MdSA Labu lJi:r,Aii .SAiirii v. idAXlicJi Kiiakbv.tjt 

[7 Bom., O. C., 36 
See SlADnATiiir.Ai SnrvBUAK c. FATrr.siso 
KcTiiATiiiAi . . . .10 Bom., 487 

art 73 (1871, art. 72). 

L Promissory note payable on 

dcmotid. — Under Act XIV of 185t', the period of 
limitation on a promissory note payable on demand 
commenced to run from the elate of the note, and not 
from the date of demand. Vikatak Gotiad r. 
BabaJi . . - XL. B,, 4 Bom., 230 

lIxiirAATirAi, r. llANrarAX . . 2 Mad., 472 

TAJiAonAAi) Gnoisr. r. Airoiri. An 

[8 B. Jj. K,, 24: 16 W. E., O, C., 1 

S. C. in Court below. Anmn. Ati c. Taraoitakd 
Ghose . . . • e B. L. E., 292 

The Act of 3871, however, altered the time from 
•which the cause of action arose in snch a case to the 
date when tlie demand was made ; but nnder the 
present Act, the law w.as og.uin altered and now remains 
ns it was held to be under the Act of 1S59. 

2. — Promissory note payable 

on demand— Cause 'of action . — ^Tho defendant gave 
the plaintiff a promissory note on the 5th Angnst 
1869, payable on demand ■with interest at 5 per cent 
per annum. Ro sum cither in respect of principal or 
interest was paid on the note, and payment ■was 


I ACT, 1877 — continued. ' 

j demaiidfd for the fm4 time in Korember 1875. Act 
j XIV of 1850 (Onlainrd no pro\isjf)n ns to the date of 
> the accrual of the caiif e of action in a suit oa a promis- 
, sory jiofc p-ijable on demand, but Act IX of 1871, 
which reiunhd Act XIV of 18.59, and n-liieh applied 
j to suits bro ight aft(T the let April 1873, pi-o\ idcd tkit 
I because of action in such a suit shall be taken to arise 
ou the date of the demand. In a suit brought on the 
note after the demand,— 7/e7d that the cause of action 
nro=cat the date of the note, and ns a suit on it would 
ha\e been barred under Act XIV of 1S69 if brought 
! before thelst A]'ril 187.3, Ihosubscqnentrepeal of that 
Act would not revive the plaintiff’s riclit to sue. 
Xocoon CnP.vDEH Bose v. Kailt Koojue Ghosb 
[X L. R., 1 Calc., 328 

A’cr Vn.vKATA CnrttA JlrDAU r. SAsnAOHEKEr 

Kac ,7 Mad., 283 

and MOE.VEATAW.A Xagasaa V. Pedea KaE-WEA 

[7 Mad., 288 

3 . ^ ActXiroflS39—ActIX 

of 1S71 — Promissory note payable r,n demand.— On 
the 1211) December iS6.1 the plaintiff sold seven bars 
of gold to the defendants, and deposited willi them the 
value theret’f, to run at interest and payable on 
demand. The defendants entered the amount in their 
ow-n I'ooks, and fTirnibhcd the plaintiff with a pass- 
book, wbieb conlained tbis entry: “The account of 
the amount deiwsitcd by /? (tbc pkinHff) with 7^ 
(the defendants), of tbc city of Poona. The details of 
it arc ns follows : IVc have debited the amount to our- 
selves, imd will ntuni it whenever you donwnd it, 
Shake 17SG (A D. lSC-1).” The defendants adjusted 
the account in the plaintiff’s pass-book in July 1863 
in these words: “Balance this day, thelst Jyest vadya, 
•Shako 1787, HI, 159-2-0. Interest on this sum will 
run from 1st .Tyest vadya, Shako 1787 (A.D. 1865).” 
This entry was signed by the defendants. The 
plaintiff drew several times ngainst this account 
within the first year, sometimes taking cash and some- 
times p)]d. On the plaintiff’s demanding the money 
in April 1877, the defendants refused to pay it. The 
plaintiff therefore filed a suit against them on the 
25tli .Tunc 1877. The defendants pleaded limitation. 
JTeld that, regarding the entry made by the defen- 
flants in the plainfdf’s book as a promissory note, the 
suit was barred by the law of limitation. Vinatak 
Gotiatj c. Babaji . .XX. 3X, 4 Bom., 230 

These are cases where the suit was, when Act IX of 
1871 came into force, already barred nnder Act XTV 
of 1859. But in a Madras case thepriaciple was held 
to be the same ■wliore tbe suit was not barred under 
that Act at tbe time Act IX of 1S71 came into force. 

4, Suit on promissory note 

executed tcliile Act XXP of 1836 was in force, but 
not barred under that Act — Cause of action.—An a 
suit brought after the 1st April 1873 ou a promissory 
note for a sum pay.able on demand, executed while the 
old Limitation Act (XIV of 1859) was in force, but not 
barred under that Act at the time the new Limitation 
Act (IX of 1871) emmeinto force, the period of limita- 
tion ought to he computed from the datejif the note, 
and not from that of the demand. The new Act merely 
niters the point of time as to notes executed after its 
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imilATlON ACT, 1&77— can'nuji.l 
registered B failed to pay tlie first instalment, 
which fill due on the 14th August 1876 . and A, cm 
the 19th June 1878, applied for executvoa of Lia 


19. - — Afeount itaiid-^Bnienfe 

of exxtUn^ dtlt— Frith Contraei Law •» India — 


tued on as implying a promise to pay Formedy 
this was the ruU also in Bombay (as shown by the 
earlier cases) where the account a as signed lf,how> 
e> er> it was not signed, it could not be sued on as a 
new coutract The Indian Limitatiou Act reqaired 
an acknowledgment or admission of a debt to be 


'TMoETA . ■ . I. li. K , 22 Bom.. 613 

20/- — on adfatinuni of 


lord and tenant, and a balance found to be due frum 
the tfnant , — Ileld that an action to recorer each 
balance with interest was not a suit for aTreare of 


21- — — .. .. — , — Smt on account ttaUd 6y 
^uartiian at agent of minor , — A suit on an account 


^.IMITATION ACT, 1877— eonf.'nweif. 
stated agauut a minor cannot succeed utiless it he 
^oem tlut the act of the guardian acting as agent in 
the matter of the settlrment of account is beneficial 
tb the interests of the minor AzroDiN Hossbik e. 

laflTO 13 0.L. B.,112 

- — — . art. 65 (1871, art. 63)— 5«reiy on 
hand vadertahiny to yjay “ eteni'«affy ” — A ver- 
bally became surety npon a boud exeented by B 
^or repayment, m Way 1872, to tbe plaintiff, of 
Certain advances, promising, “if B does not pay 
OTentuaUj (ibesh porjunto) 1 will ” Default was 
<nade, und la April 1878 the plaintiff filed a suit 
gainst bth B and A, the suit being clearly barred 
at agaius tbe latter Held that tbe words “shesh 
Por]unt« " could not be taken as limited to the 
time specified in the bond, and that the lower Court, 
in order to determine whether the suit was barred 


art. 68 (1871, art. 65). 


2. Bond—Initrttt fagihU 

e, U /So*#— 


3. — — . - and art. 118— Bo»»cf 
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IiIMITATION ACTj 1877 — continued. 

But see GuitNA Dasideeshet ii. Bhikp Haeiba 
P. L. B,, 1 Bom., 125 

— TT payable by inslal- 

nienfsSlipulafion to recoier by execution— Cause 
of act ion. —W'lmc n certain' ninodnt of money maa 
recovcmlilo under an instalment bond by the sale of 
the property Lypothccated in it, and it was one of tbe 
stipnlatnnsoftlie bond that tbe wliole amount mi'^ht 
be recovered by execution of decree, on default of paj - 
incnt occurring at any one of the stipulated periods 
for tlTe payment of an instalment,— ifeld that, as a 
Boparate suit could not be brought for the whole 
amount on the.occasion of any default u'hich occurred 
before the termination of the last kist, the whole 
amount could not, for the purposes of the law of 
limitation, ho held to bo due ou the occasion of any 
such default. JuoauT Mohikee Dossee r. Mono- 
ntTE Kooxwae . . . 25 "W. B., 278 

6. Act, 1S71, art. 73 — Bond 

payable by instalments — H'ainer of default — Cniu* 
of action. — A suit was brought upon an instalment 
bond conditioned upon default in payment of any one 
or more instalments that Uio whole sum should be 
o.vigiblo. Default was made in payment of several 
instalments, but subsequently payments were made and 
accepted by the plaintilf on account of the unpaid 
instalments. This suit was instituted more than three 
years after the first default in payment of an instal* 
inont, but u ithin throe years from the time when the 
last payment of an instalment had been made. The 
defendant pleaded limitatii.n. Jleld that limitation 
ran from the date on which the first default was made 
in payment of an instalment, in respect of which 
default the benefit of the provision in the 76th clause 
of second schedule of Act IX of 1871 was not waived. 
Bkcotenanted Sestice Bank r. Khexteemohun 
Ghosb 0 "W., 88 

6. — Bond payable by instal- 

ments — Waiver of default. — A bond, dated the 23rd 
August I'^TO, stipulated payment of R39 for principal 
and 119-12-0 for interest, making in all R^-12_, by 
monthly iust.almeiits of Rl-8-0, with the conditions, 
first, that in default of payment of a monthly instal- 
ment, interest should be paid at 1} per cent, per men- 
sem till the W’holc amount was paid, and, second, that 
in default of payment, of any two of the monthly 
instalments, the whole of the principal should become 
payable at once, exclusi\D of interest fiom the date 
of the bond. Two instalments being overdue on tho 
24th October 1 870, the whole principal became pay- 
able .at once. In an action brought by the obligee on 
tbe ‘!th June 1874 for the recovery of the money, — 
Seld that the claim was wholly barred, as the &st 
coudition amounted only to a proviso that the obligee 
might exercise a right of waiver and accept payment 
by instalments instead of suing for tbe whole, and 

P '-’--Te was nothing to show that he had exercised such 
it of waiver. Nataemaii Gambhiemab v. Dh(^ 

A BIN Bhagtanteam . . 11 Bom., 155 

7. - - Bond payable by instal- 

ments — Waiver. — On the 24th May 
a bond payable by instalments, which proi ided that, ir 
default were made in the payment of one instalment. 


LIMITATIOISr act; 1877-eoMiued: 

011 the 28th June 1866. No payment wasmadeaftcr 
Act IX of 1871, Bch. II, No. 76, came into force. 
Weld in a suit upon such bond that limitation began 
to mn when the first default was made, andnowaim, 
before Act IX of 18/1 came into force, could affect it. 
Ahmai) Am r. Haeiza' Bim 1. 1. 3 ail, 514 

See Eabha Peasad Singh r, Bhagwaa’ Sai 

[I. L. n., 5 AIL, 289' 


— — Tb^aiver— Proof— Absten- 
tion from suit.— Merc abstinence |rom suit is not - 
sufficient to prove waiver of a ri^t to enforce a con- 
dition whereby, upon default of p.aymeut of an instal- 
ment, the whole debt becomes due. Sexhu v. 

' IfATANA . , . I. L. E., 7-liEad., 577 


9. ^ '^Bebt payable by instal- 

ments — Waiver — Proof. — IVhere a bond for the pay- 
ment of money by instalments contains a condition 
that the whole sum then remaining due shall become 
payable on failure to pay any one instalment, the 
creditor, who seeks to recover instalments which in, 
dne course would have been due subsequently to the 
date on wTiich the recovery of the debt in full has 
become barred, must prove a waiver of his right to 
enforce the condition. Waiver is not to be inferred 
from ■ mere abstinence to enforce the condition. - 
Gopaba V. Paeamma , I. L. E., 7 Mad, 583 


10. = Bond — Waiver — Cause 

of action. — The mere acceptance of instalments after 
default, by the obligee of a bond payable by instal* - 
meats, which provides that, in case of failure to pay 
one or more instalments’, the whole amount of the 
bond due shall become payable, does not constitute a 
“waiver,'’ within the meaning of art. 75, sch. II 
of Act IX of 1871, of the obligee’s right to enforce 
such prorision. In the case of such a bond, the cause 
of action arises on the first default; and limitation 
runs from the date of such default jMumeoed r. 
Peal . . ■ . L L. E., 2 AIL, 857 


ll._ ■ Contract to pay by instal- 

ments — Default in paying an instalment of a debt 
payable by instalments, — When a debt is made pav- 
able by instalments, with a plo^iso that, on default 
of payment of any one instalment, the whole debt, or 
so much of it as may then remain nnp.aid, shall become 
due, limitation runs, under AetTX of 1871, or Act XV 
of 1877, from the time of the first default. A subse- 
quent acceptance of the instalment in arrear operates 
as a waiver, and suspends the operation of the law of 
limitation; but merely allowing the default to pass 
unnoticed does not. In the itaxtee op Cheni Bash 
Saha v. Kadhsi Munhcl . 1. L. E., 5 Calc., 97 


12. - Decree payable by instal- 

ments — Default — Waiver — Bstoppel Application 
for execution as provided for in case of dejauli— 
Application to' recover instalments. A decree tor 
tlio payment of money directed that an amount mss 
than the amount sued for should be paid by instal- 
ments, and^tliat, if default were made in payment 0 
one instalment, the amount sued for should be pay • 
able. Default having been made, the decree-holder, 
on the 7th .May 1877, applied for execution of the 


( SO’l ) 


DIGEST OT CASES. 


( B022 ) 


T.TMITATIOIT ACT, ia77-^(nt«.««ed , 
enactment from winch the period i* to be reckoned 
and does not make a demand a mode of extending the 
period of limitation Chinnasimi Isehqas 
bTBEEtriTASSA Eaohata Chaetab t Gofau. 
•CHABBT 7 Had., 382 

S — ~ . . — Frtmtttor-/ «o/e— Jfonr 

iiD» — Tho holder of a protoiasorj ntAe on 

demand dated 14tb April m70 demandedpaymentoa 
Sth December 1872 The maker then paid interest 
in advance up to let April 187S upon the ronditUM 
Ibnt the holder should make co demand until that date 
Held that this tAnawtion amounted to the anhstitn 
fiou of a new contract for that contained in the promit 
eor; note that the period of limhaticm mnsl be 
reckoned from lat Apnllb73, and that consequently 
» suit to recover the balance due on the note, instituted 
on 2<th Ufarch !67€ was not barred Kata Hiba o 
jAHABnAir Easiaghaitdba T I, B , I Bom , 603 
The question was raised under the Act of 1871, 
whether the bnoging of an action to recover tbe 
amount due ou the note could be regarded as a 
auflicient demand but was undecided 

iS«e MAnaATEBAI SBlTQEAli Fattesiko Kathd 

ami . > 10 Bciid , 487 

0 - - '.■■■- J’romtrsofy noU payallt 

on demand— Cause o/ action — The suit was brought 
«a &a lugtTument in the nature of a promissory note 
payable on demand The note was executed on SOth 
November 1871 aud the suit was filed on the 17tb 


vnequeslion wuetner vue»u i. was uarreu or not ny tne 
lawoilimitat onmustbe detcroiaed by tcb. II of that 
■enactment, which gives three years from date of 
demand JltlA also that the suit was not harreA 
there bemg no suggestion of any d maud having been 
made before tbe snit was ioitituted. Mapbavav 
t Achuda I D B , 1 Mad , 301 

art 74 (1871. act. 74) 

Und r Act XIV of lSfi9 the decisions seem to have 
be n la accordance witb this article 

See HuimA JnemrA Eoobwab i Lauxb Boi 

[iw.R.m 

CxTAF Air KsAJrv RacLiis 

[Agra, F B , 83 Ed 1874, 63 

art, 75 (1871, art. 76) 

See Bono . I Ii. B., 4 Bom , 98 

[I li. B., 8 Mad., 61 

1 , Promtiiorj/ note payahfe ly 

mjfaltneiit*— A promissory note dated 2nd April 
ibC3 stipulated that the principal amount withintcr 
est was to be repaid by half yearly instalments of 
D150 each and that la the event of any one of these 
instalments not being panctually paid the wlude 
amount was to become payable at once Default was 
made lU payment of the first instalment, which, fell 
due ou 2Dd October 186S In an action brought on 
19th October 1871 for the recovery of the whole 
amount,— J3e{ci that the right to bring the suit under 


LDMITATION ACT, 1877— eofl(in«eif 
Act XIV of 1859, 8 1 cl 10 accrued to the plain* 


for paymeut yet the defendants having paid tbe 


has become due Qpuma Pausebsbet « Bnisu 
IIabiba 1.X> R , 1 Bom, 125 

2 JTofiey fayalU ly tntial 

meals —In a suit for recovery of a certain sum of 
money, the present defendant Intervened by a petition 
agreeing to pay tbe whole amount due on the boud if 
the first instalment was not paid by tbe debtor on the 


hlOHAE Biswas 

[3 B I.. B., A 0 , 16 11 W B , 330 

I - — iVomtnoPy noie^avable ly 


and severally executed a pronus'ory note to If T B, 


atioa runs from the non payment of an instilment , 
and that acceptance of subsequent instalmeuts on a 
note so payable is not a waiver of thehmitation which 
has so cmamcnccd to run against a surety BBEEir c 
BAirora , Bourke, O C,120 

hAEATASAEPA t BhASEAB PARUATA 

17 Bom., A C , 125 

Rau Ebhhka afAHADsv 0 Bataji Santaji 

[6 Bom, A C.35 



( rt',7 ) 


rnoiM- or CA.SKS, 


Lir-riTATION ACT, J8^ 


( m ) 


•Ji . 

! I 


•4c,.n,.t r..t V..S {!.. jtn.l.* tl.nn* 

■h.* K.M unt of iU. ,|.j,. 

• tlh 1*10*1 lb’ll it M.mtM 

' -.1 Ut, tbi ‘lU'M' t#» I 1 liui ninb if 
f,v-{!,n f!!]| (1|. ! f,n.l m t!i^ fiiltin. 

< . n!t% r ■ ,TU '('> fltfriM,,! jnjjiin,'. (,r Mi tlic f,iH 
*'! ‘'J • • 1 • r.ivt cf ji.-xr,. J/^hi tint ihr 

U-. t«u »i.'! h>i Wivl nsii! lli.r.f, r,' nfl, 

*s*. tc*b. 11 t'f All Jb77> Avn^ 

A^'r. ^ tiK, Siijt liiiutitlrt-'i ,J 

nf:^f tf .- rtJ.itr.Sir-i ,‘f Si.i- it.rr.' y, w hy tj,.- 

. - ‘ 4 f. ' yn „f 5li. i!.' t. //rW ly 

Afi. » 1) !•;!(> ,,{ j\,.i w ,,<• nj>i')!< 4 to 

tl'~ 4 >1:. ilHi'i v,)‘;l(l rtiti frnm thi' di!,- 

tht' (!(',• ; lint nri-fir,!;,;,- 
1 i'l tl.r it wn*;!! luiour ilit, , !i failiir,- , 

1*1 j ' \ t"i r> ! ,'tir lUis t f i r'h t!).- iiA, r, v Rj'rl jir,'- ' 

'•! ! .^t 1 1) t'l jnj mi tif fif < iitii r cf lli/m * 

ijf'ri fctih- r {!s'* Rr!-i <>7 amf di, n'li. II cf i 
XV if IfTt, '"rfi' ti’’. tn t!ii- mil. 

r. , . I.l,. 31., 2A1J., 322 ; 

. ‘ 

1* r'ff j /jy'ltf ! y int(aU j 

f’-r-'t ^ rf, I-Snir )frt ■ 

f' / s* ! cV I* A* A* ^ f fc i^airr hii j 

iriy\* h ?*/■ r’.i/c ilfcrff ~ ll'ttirfr , — A ‘ 

I'-iii f'<. ifi n itiirK riinlt' J aMildi* liy icutalm, ii{4, hy j 
5i‘u !i til v,!.n)i ft!-; !!!>{ rf flu (Ii rri I' ii to iKComi' I 


I-I3VnTATI0N ACT. 1877-.on//„„eA 
of fli. 1 1, of llif Limii.atio;i .\rt, 1877. Kabappa v. 

■ . I. L. H., 12 Mad., 102 


IfiMAir, 


.-w. *- ; LrerufifAn of (Urree-^De- 

< n.~ jutyafJr l.j/ xn^Mmr„tf~1}f/auU~lFniver.~A 

dim-o «%H „).vIo for ptymont of the decretal amount 
to noitlily iiiaf.nlmciita nuiuiii" over a pcriol of 


tWcll'C 


, , - c period of 

yrora ! mill _.t w.aa provided that on dofEinlt 
^10 < iTr.'i -lioldtr iniplit cxccuto the decree i 
for tlip Iialance till II due. 


a. n'. 

Ae 

I!.!.; 


ns a u bole 

1 ,r ..... ,, . a default was 

inade, and in 1S8J the dccrcc-lioldcr tiled an applica- 
Iw'i far (wutiori in re..peet thereof, hut did not 
pfix-ttal lutli it, nnd fontinued to receive tlie monthly 
histaliiii’iits. In 1837, he made nnother application 
for exeeiitioi), in which ho relied on the same default, 
JM</ that the default, if it was one, had been 
tvaived by tlie decree-holder, and that such n-aiver 
was ,a !;c>o 1 defeiiee to the prcsentapplieation. uViin- 
f< r,f V, Penh J. L. Jt„ 2 AH., £1.57, and Amutullah 
Ditnl V, KitHit Churn Milter, J. L. 11., 7 Calc., 56, 
distiiiuuishtd. IjL'muitJ LAr, r. I’.EKKnAJi I)as 

[1. L. K., 11 AIL, 482 


21 . 


" Payment of bond debt by 


due isj- n d fault in pay ms nt of any iiiAt-ilinnif, i» a 
po «3oi rnurin;? hr tl.c lain tit of ih” diwo-h dder 
r.t n> . and is'- Is at IPs rty to lal.( ndvantaue cf it or 
tnwoisi it as he tldnl.s lit. In this e.as, itavasheld 
that he did n.aise ids ri^ht, niul liiiTi fore his rvht 
!•> riiotir the ninvinl ly iiittaliiuiits sulseqnently 
seas m I Ivirrid, limitathn nit ninnlnir n},'.iiniit him 
fotn the iriAnal di fault, IlAV Ccr.vo Il/fATrA- 
fu.Ai.Ji r. K.'.m CiirtiTEu SiioMs; 

rr. L. H., 14 Gala, 352 

IS, — — Jr.thtlin'tii bond— lie- 

fitts’l in Of,r imlnlmf!)', H-e I'bole otnount to fall 
Jf|,,'rfr.--Thi' Tiure fuel (h.al a erulitor has 
done 1 i/ihinz to cifrrre n ro'idition in an int'.rumcut, 
tiiuh r S'liirh the srlule debt hfcame due on failure in 
tlie jvaynu'iit of one iiift-alniiiit. !« no eaidciiccof 
as.alvirwithin the im’anint; of art. 711 of the Limit- 
r.tiini Art. Koiiopii' Ciir.'fUKr. Sii-aiia e. llAst 
If j.'i.ejr.v.A I!oi- CiioavjiuKV 

[1. L. H, 14 Calc., 337 

IQ, — Bend yayalle by in rial- 

nrntj — JlrfattU in paurienl of an inttalmenl — 
V’aiter of o condition of forfeiture on dej,nitl in 
}ini/rient of one instalnent — Acccylanec of an 
instalment orerdur.—Ahond payable by ijjstalmcnt.s 
provided that, if default avas made in paying one 
in.stahnent, the whole debt sTiotild become due Tho 
amount of the third instalment was paid fia'c clays 
after it became due. Tlic lower Court found that 
this pajincnt avas accepted by the obligee as a 
payment m.adc cm account or in satisfaction of the 
third instalment, .and not ns a mere part p.ayment on 
rccluctioii of tho wlmlc debt, and that the circum- 
stanecs indicated an intention to waive Hie forfeiture, 
■though there was no c.xprcss waiver. ITeUt that the 
acccptanco of the amonnt of the tliird iiistalnicat 
■constituted a waiver within the meaning of art, 76 


I initatn'nts — Biyhl to sue for tcholedcbl on default 
■ o/pO’Jnrnt 0 / nnv instalment — Waiver of riyhl to 
I rtfc, iiatiirr of proof of. —On the loth August 1891, 

' the ilefcnclant cteenfod a doemnent admitting that 
ho was imiebted to flic plaintitTa in tho sum of 
112.126, and agreeing to pay the amount in seven 
in.sl.almcnls, the first (IMOl) to he paid in August 
1891, the .second on the 2Sth April 1S92, and the 
remainder at intervals of six mouths. The document 
coat lined the following clause: "If any of the 
instalments is not duly paid, I am to pay tho whole 
amount with interest at eight annas per cent, per 
annum.” The defendant “failed to pay tho first 
instalnient, which the pl.aintilTs admitted was now 
barred, Imt on the lOih .Tune 1895 the pl.aintlfPs 
filed this suit to recover the remainder of tho debt 
nnd intorc.st. The defendant pleaded that under the 
above clause the whole sum became due on the failure 
to p.ay the first instalment ; that the right to sue 
which then accrued wn.s never waived, and that tho 
suit svas now liarrcd by limitation. Held that the 
plaintiffs basing failed to iffovc a waiver of tho right 
of suit which accrued to them in August 1891, the 
‘suit was han'cd by limitation. The wal-ver contem- 
plated bv art. 75 of sell. II of the Limitation Act 
(.KV of 18771 must bo cither an agreement between 
the parties, or such conduct ns will itself afford clear 
evidence of a legal waiver. IvASKtrcnAKD SniT- 
CJI.AND r. IluBTOArJi Ilonsrnsei 

[I. L. B., 20 Bom., 109 

art. 80 (1871, art. SOl-i^MiV on «n- 

reyistered bond pledyiny inoneable property for in- 
payment . — In a suit on an unregistered bond, whereby 
certain movcnblo property in tho debtor’s posses- 
sion was pledged ns security for the rcp.ayment of 
princip.al and Interest, — Held that the suit was S^f' 
emed by art, SO, sch. II of the Limit.stion’'Act, lS/7. 
ViTXA Kaitti c. KaIiEKAKa 1. 1). E., 11 mad,, ISd 

art. 81 (1871, art. 83)— ?«!< iff 


surety of lessee for refund of rent paid to wrongful 
heir of deceased lessor , — In a suit by the surety or 



( C028 ) 


( 502S ) 

LIMITATION ACT, 1877--co»f nwed 


altw xccut ou to sauc for bocIx amount but slioired 
it to Bsue for the haUnce of the matalment f« Sep 


13 - Cc^mrvtl c*« dtcrte— 

Xeeree pagalli Iv Et eul o« of 

deertt —A conient decree for B3 0 d rected pay 
lueut of themouej hy f urteeaoaif } early netsimente 
of R26 each ui Cheyt and Ae n of each year the 
first natalmeut to he pa d n tho month of Cheyt 


■cai'pa h 'uidiiT Viit •iwrve Ti -^in h ili 

lowed z cut 00 to seue for all suma wh cb bad 


14 ■ — reriaJ eonlract — Jhit 

pavable iy l»J^afmen^J entered into a veibal 


1877 — ecnhttitfd 
Uent Four years after the first instalment was do^ 
S sued A to rccoTei the sum due on the lanous 
nstalme it not barred by 1 m tat oi Seld that B 
was not hound to sue for the whole amount due 
d rectly on s fa lure to pay tho three success ve 
inatalments Sen 5?#— Art 75 s h II of Act XV 


15 Caute of act on—Sond 

—Payment iy » falmenti — L ob I ty for ahole 
<t«nOi(a( 0 * / »Z«re of payment of n? a ment — On 


•a d pd cy f o regu ed by the sa d Uamantram 
Sadhnram P tv h s exec t rs adm n straturi or 
au ^a— pav the whole amount wl cb may then 


I r 

of wb eh was pa d on the Snd D cember 9 be ng 
that wbcb badfallc due on the 4th ho mber 1879 
Ko further instalments wer pa d but uo demand lor 
payment of the nine sum s cure I by the bond 
wae made by the pla ntifl unt 1 the 80th Jannary 
1884 Ibc pla at S filed th s sn t on the 2Sth April 
1884 The defendant ont nded that the pU ut n e 


T 


rere made The cause of act on d d not ar se aga nst 
the defendant unt 1 the date of d mand c z tho 
30th January 1884 HAKiiANTEAii SADHiTEAJtr 
Bowles L L K 8 Bom 661 

10 Bond payable by nsial 

ment*~-Cante of aot on — L n tat on A t 1577 
arlt C7 68 and 60 — B and 8 executed a bond 


DIGEST OF CASES 

LIMITATION ACT 
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DIGEST OV CASES. 


LmiTATlOW ACT, 1877— continued. 

till’ jtli'ii't, or tlir tlDfrmlont liiid iisucnlcd fo n 
portion of till' firni’8 ilobl Inin;,' c.-irriwl to Lis BUnarate 
nocomit. ffrhl diat (lio plaintiff coul.l not recover 
till*! Biiiji with iiitcnst, np an item of a nintnal, 
open, mill enrniit nrcomit, nhere (Iiero liad been 
"‘'"'■i'.' G'C parlies. (.Sir Limitation 
Art, W of IS//, pelt, II, el. So.) Itov DirujerPT 
HtSit 1 !,viiaiioou r. I,r.KUA.i Dor 1C. L. E 625 


( 5036 ) 


11. - — — — - AAitiia/ acronnfs—Jit- 

jiiffinrr.t — Aitini/tfil itrn v'ilhin period of limit- 
o/ioii.— A mutual, open, and current account, which 
was kcjit aceordincr to tlie Suudmt y/ar, having 
hern adjusted in Apsin .Sudi 10.31 S., corresiwnding 
with OctoWrlt.'dh. 1S7L the date ofthelast admitted 
item, a anit was- .pulis/qucnfly, on the 6th December 
1S77, fdcil for the hnlaucc due upon such adjust- 
ment. Held that, oven assunung that on the date 
of adjuitnunt the account cca'-ed to be mutual, open, 
nnd current, art. S.') of rch. II of the Limitation 
Act (XV of 1877) was applicable, and that accord- 
ingly Umitation ran from the close of the year 
3031 S, I.C., the IdOth April 1876. Go.nksii Lalt, 
r, .“^JiKO GoLAJt Sj>-oii . . 6 C, L. K., 211 


LIMITATION ACT, 1877-cont{nued. " 

relation terminated on the 2nd July 1872, or if nnf- 
hon on the 12Ui Jnue 187.t, ud.en the last paynS 
was made on A’b account into JPs bank, Mahomed 
f, AsjinHrtjKsissA , I. l. E., 6 Calc., 758- 
S. C. Askhiit Khan v. AsnnurrHKissA 

[0O.L.E.,112, 
• ,“7* ~ ~ — Mniual accounls~2lec{- 
procal demands.— From the month of September 


12, -- — . — , - _ Mtifiial current accounts 

— J.iriittilion Act, 1S71, art. G3 . — The manager of 
J, the jiroiiricfrcss of an indigo factory, on the 20tii 
Dfcember ISCO, paid into tho kothi or bank of JJ, a 
hanker, the sum of El, 200 to tlic crcelit of A, and 
from that time onwards sums of money wore drau-n 
hyiJl’s manager out of JJ’b hank, nud applied to the 
imrposrs of A^s factory ; tho balance, though 
goucnilly against .ri,- fluctuated, A’s account being 
usually overdrawn, but there being sometimes a 
b.alaucc in her favour, created by payments made on 
her account into E’s bank. The 2nd of July 1872 
^ras the last occasion that any halaiico was duo from 
A to A, Payments continued to be made ou bclialf 
of A into A’b h.ank up to tho 12lh of June 1873, 
wlien a sum of El,0S3-8 was paid into her account 
but, notwithstanding this payment, tho balance of 
account was ou that date against her. After the 
12th of .Tutio 1878, A continued to make payments 
on behalf of A, and also to render monthly accounts 
in which he charged A with such payments, and 
also with the principal of, and interest upon, tho 
balance due on prc\ iously-rcndcrcd accounts. This 
continued till tho month of January 1874, when 
A for the last time rendered a monthly account to 
A, tho last item in which was a payment made on 
tho Cth January 1874. Ou tho 23rd December 
1876, A instituted a suit against A to recover the 
balance of principal aud interest dne to him on the 
footins of the last account rendered by him to A. 
Aretd''that tho account between A and B was not, 
and never had been, a mutual, open, nnd current 
account, and that the suit w’as therefore barred 
by limitation ; and that the payments mado^ by A 
ou behalf of A within the period of (limitation, 
even if authorized, did not have the effect of keep- 
ing alive his previous claim against her. A^etd 
also that, even if the dealings and transactions 
between A and A could bo so construed as to show 
that there had been at any time a mutual, open, 
apd current account between them, that -mutual 


i 87.( imtil the month of Jfay 1874 the plaintiffs at 
Bombay and the defendant at Karachi had dealings 
with one another. It was the practice for the defen- 
dant at Karachi to draw Inmdis upon the plaintiffs 
at Bombay, which the plaintiffs duly accepted and 
Jiaid at Bombay j nnd in order to put the plaintiffs, 
in funds, tlio defendant was in the habit of drawint' 
hiindis npon _ other firms in Bombay in favour 
of the plaintiffs, the amount of which hundis the 
plaintiffs realized from time to time at Bombay. 
Until the 8th J anuary 1874 the balance of the ac- 
count was sometimes in favour of the plaintiffs and 
.sometimes in favonr of the defendant. After that 
date, the balance of tho account was always in favour 
of the plaintiffs, who continued to make advances 
up to the 10th May 1874. The last payment made 
by the defendant wus on the 27th April 187J. The 
last advance rondo by the plaintiffs was on the 10th 
Jfny 1874. On the 10th May 1874 the total 
balance duo by tho defendant was E8, 5)4-12-2. 
Tlio plaintiffs calculated interest on this sum up fo 
the 9th April 1877, and on tho 19th April 1877 
filed the plaint in this suit to recover the said 
amount. The defendant pleaded limitation. The 
plaintiffs contended that the account between them 
and the defendant was a mutual account, and 
that, under cl. 87 of sch. II of the Limitation Act 
(IX of 1871), the period of limitation dated from- 
tho day of the last advance made by them to the 
defendant, — rti., 10th May*1874. Seld on the au- 
thority of Ghaseeram y. Munohur Boss, SInd.Jur., 

Jf. S., 241, that the account between the plain- 
tiffs and the defendant was a mutual, current, and 
open account within the meaning of cl. 87, and 
that the suit was not barred. Literally construed, 
cl. 87 would apply only to those cases^ in which 
both p.arties have in the course of their dealings 
made actual demands on one another. The more rea- 
sonable and move probable intention of the framers of 
the clause appears to have been that it should apply to- 
cases where the course of business has been of such 
,a nature as to give rise to reciprocal demands between 
the parties ; in other words, where tho dealings be- 
tween the parties are such that sometimes the balance 
may be in favour of one party and sometimes of the 
other. Kaeeaitdas Hemeaj r. Vtssahdas Hbuiuj 
[L L. B., 6 Bom., 134 

24 , ■■ Aitnittriion Act, 1SS7, 

S.19 — Acjcnoivledyinent of debt contained in unregis- 
tered document— Admisstbiliti/ of document as evi- 
dence of acknowledgment.~1be nature of the P®™" 
niary transactions between A and & were sucm that 
sometimes a balance was due to the one and some- , 

times to tho other. On the 1st October 1876 there 
was a balance due to A. During the ensuing 
as computed in the account, G made payments o JS 
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DIGEST OF CASES 


( 6030 ) 


IiIMITATlON ACT, 1817— oonJtfluerf 
a lessfe for the refund of tent paid to the wrongfol 
heir of the deceased lessor, the cause of action as 
ft-^inst the wrong doers dates from the time when they 
were declared by » coffipetent Court to have paid to 
a paclj without title, and the cause of action as 
against the lessee dates from the time when the 
surety was made to pay the rent to the rightful hot 
on default of the lessee Boy Htjbye Kishm • 
AsMEiin Kooitwae . . W.R,, 1884,67 

art 82 <1871, art 83)~‘StcU/or eon 

irtbutton — Cause of action — A surety who had dis 
charged the amount of a bill guaranteed by him and 
another as co-snrety sued bis co-iurety for contnbu* 
tion Seld that, the cause of action in the wit 
being the right to contribution, that right acerned, 
not when the bill m question was dishonoured, but 
when the suretj took it np and paid it Cokstahtim* 
r Deew I it W , Ft. II, p 42-114.1873,100 

art. 83 (1871, art 84) 

1 Contract of indemnitg — 

In 18&4i a lease of a house was granted to A for a 
term of ten years The lease coutamed a dorenaiit 


representative of the lessor, sued S for arrears of 
rent and damages for nou repair S defended the 
suit, hut C obtained a decree against him for U6,167>3 
and costs, amounting in all to 88.3^8 3 Bit own 
coats amounted to Bl,t91 1 In 1876 B paid C 
the 88,828 6 In 1877 B sued the plaintiff for the 
amount which he had been compelled to pay C and 


2 — — Contract of tndemntiif — 


Defendants claimed a set off as damages for loss in* 
enrred by the plaintiff's failure to supply all the 
wood contracted for, such loss having arisen on the 


limitation act, 1877-con<.««e£f 

2Stti October 1879 and subsequently Seld that 
the law of limitation applicable to the set off was 
ait 83, sch. II of the Limitation Act , that 
Imitstioii would run from the time when the plain* 


ftrt 84 (1871, art. 86) 

L Jet Xir of 1S59, t i, cl 9 

—Bens Sejf XX of 1312, i 5 — Bud for fees 


niucu lue ueieuuauLS wu agieia lo pay inc lets 


lt> «v . at , 

% Suit for fleader't feet net 

•nder tonlten contract —A suit for pleader’s fees 
upon a vakalatnama which is in the form of a mere 
power of attorney, and is not a written contract, 
sa barred by limitation if not brought withm three 
years In the absence of evidence of any espresa 
agreement as to when the fees are to he paid, the 
implied agreement must be taken to be for payment 
a( the time when the case is decided EiBBiirAxa 
Boy CnowpBST c Issns CavKow hfoossBrsB 

[eW. R., 29r 

PWABKAHATS hlOITBO i KsKBT 

[6W.E,S C. C.Eef.l 

CABBUTBBBS V hfBYBIZS , . Cop., 40 

3 Jet Xir of 1859, S 1 cU 9 

and 10 — Smt by taiil for fees— Cause of action.. 
— The defendants retainrd the plaintiff as their 


until decree, which was made lu *?epteniber 180-1 
The present enit was instituted in Deccmi cr 1866 
Seld, fcrersing the decree of the lower Appellate 
Court, that as there was no special agreement, the 
plaintiff'a right of suit did not arise until he had 
eosppteteljr discharged his duty in the conduct of the 
suit, which he had done lu 1864 Consequently, 
the pKient suit, havii g been brought within three 
years fiom that date, was not barred BrcYAPir* 
BAU TBATBACBABItr t Kajauita . 6 Mad , 265 

4, ■ — " Suit "—Attorney and 

eluni— Taxation of hill of costs — Application ly 


« 
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JJIGSSX OF CASE?. 


LEkirrATIOIF ACT, 1S77— e£?Ef/c-,-£f. 

fcr as accent, asd liat linsrasjs ras frcsi isE 
date cn -s^Hca r!i? areacy ceasfJ. Hrrr 305 irH' 
Hot r- Ccoirijs Htts^ 

rii. E., IS L 12-3: A E, B., 14 Calc^ 147 

4;^ — ^ Trir.c-'tzl cTi/^ scia ~ — FssV 

— O cf ^or 

a: cc-ic.-f; cf •-isiixx^’xlx^ez frzu-i c CE-'i*££ -r-aSs 
cpsn f?£r?c.>-3pjr.— AcoarEaed or trsplo.v- 

Cist as tte’TOru for tas parpesr cS i?ra-nri-'f- <=- - £XE'.nd- 
itar the irccey cf a prisKpal, rEsArsd is a sait bv tie 
lattsr. Trto alie^e-a that lacre hzii c cr&rra. 
ts^psilcc fcr hfn.. arrd tnat a sp;-dSc ms, cr caiaace, 
stord s g ai n it cefeiSaat, Aavirg bjei misaapra- 

priatodby Iiia. in: gria.cfr'alcAiniid sls-aaay farther 
samthat mgi-t beprored tobtpryabl?. Bftf teal in 
sach a suit liraitatian. ■sebifh. Tras coretaed by art. fO 
of Act- IX or iSTlj cottmctecd fton the date cn 
arhich the agency ceased. Hrssiyigs Eii c. 
EESHttA Keiis' B asshi 

CLT..B.,14CsIg„147 
EE.,13EA.,123 
o. Scsi iy princips? ccasssi 


EiAETAtitlOE AGiP. 1877- 


-rjr''rE:fr. 


—A snir of fa; H 
nndtr Act Xir cf 


-p — •'C'tsf a>‘-e 




XlIi^ITo 

Air 


im. THixoC'3 ? 


rot* coTtmed bv the cr 


r. Eui r>2::r3r3 

. 21^.'W^433 


Aprfi'rrrr;-!- o'" erf. fi.— 

Icrtae IdaSfafrr Ac: Xr cf iS"), 

t 

otas: 

ee-.-a^tr ij ff; .-.nj rrctllrc- 


-a.-or eic: X‘ ct tin, 

mf -??“== ‘O sarts in -rifeb Ae cx'ani~t-=. sw'-''' 

“"f t' “pd= jTereintiniLi to be- rr..ritirc atoioi 

taep.ai. cr ^ prei.ee-.-atr ia tif; .cnj rrctllrt 

o_pmhre ir ett set arxe. ./« e rf itrla C- -.o- 
eirrs' r. Dji-isar JAf S-. TT P 

lSCz:h.,S:>5= Z.£.,SSL A. SX.- 
Ajii StscZ, A Z. i?.,. 15 Orlr^ oS.- X. X.. rs p, 
US; Beclsisr Ay f Fair v. 3tj"-c.e Z^f'lAf^r, 
I. Z. S., 12 Cc!C.,o2; and Afji35i>>er.riey y/syi 
r. Bern'ior Peredaf Al-rrsV. Fbtyi, /. Z. E,, 13 
Cal'., 622. cistinmsbei SHlt^’LtatL flrrSA r. 

A:ititn3D20 Xirn: Bosz E E E, 23 Calc., 460 


8. 


ffraaf 


iy ii'a-rfer 


(Corririci AcfJ: ^ ^ _ 

tie sale cf gcods recares tie price thereof, fie 
ssrsnev does not teacinste, rriti refereice to ss. 201 ' 
and diS cf tie Contract Act ^IX or 1ST2), nnta 
he iss paid tie price to tie prfncipi] j snd a danand ■ 
made by tie princrA for an arconnt or the - 
price is trade "daring the contiimance of the 
anenc**” vritiia tie meaning of sri. 11, art. 89r . 
of the LimhaSon Act (XT ^ lS7p : sad a sn.it _ 
bv tie pn&cipal to recorer tie price is tierefere ' 
trniia time B brengit within three years fc-'m ^ 
tie date of snei cemanE Tie agency cc-s net > 
terminate immecistay ch tie ssle'cc the gcois- 
It does rot terminate at the time -when the plain- ’ 
ti£ ohtaiiEd knowledge of tie deferdanfs treaci i 
cf dntv. Bisr Bisr 1-. ZHji Daxad : 

{I.L.E,12 Ail.,o41 I 

0, ■ ■ — Ssif Ip pUrr-ripcI | 

cnr.f far rr,r/t,€p’ riding crE tsr.oc-rr-azis^far — Ter- { 
rTiocfiiu cf cciT.TJ . — la a snit, cronght in iS5S, for : 
the criee of piece-gccds sold for the plairtim by the j 
def^dants as his agents, the defendants sh'w ed that I 
the sale of the ccois was cctnpleted in lS9t, bnfc tie ! 
etifence showed their admission of cn open accennt ! 
between the parties. Mela that the ceicnEnts j 
Were liable to the pla i n tin as .agents mtii they had ! 
accenrted to him. end "therefere bis claim as fy the i 
picce-ncods was rot cnrreE Sal-j Sara v. Ean 1 
Brrrl" Z. Z. S., 12 A'E. .yit. feiiowed. Frir^ r. 
Bmnso Dies . . EE E_ 26 Gala, 715 

[3'C.TT,E.,524 


eEo'e jcr r-rrjnfenaacs— ifare £; yrj'i'f? »a t::ctt 
cf Its si'afe — Sat! far prtfetner, afacr dcalh of 
cm.atfe.~A. grant of a Tiilsne for maintensnee was 
rtsde by a ramindar ; s his nephew cp>crating only fcr 
life. The gmnt« STmriTed the grantor, and' by ifcrar- 
nama sci-ncwledged the preceding ztmindsr to be 
entitiei to the tiilsge. Tie grantee had, howcTer, 
eiresdy eiccnted a jetiah dcsrdbtd therein as pt> 
manent to a lessee. Tie Er:erottainei3xisstS£5n, and 
trom iim_ after _tie death of the cririnal grsntee 
for life tie zamindars who snrcevdsd the ersntor 
accepted rent at the rate stipniated ia the pcitab and 
did cot cirtnrb his j^'ession. In s salt after the 
death of the lessee cEiming the rUlsze &s part of ti® 
iniaited Zimindari the defence was that the lease 
'was perpetnsl, bnt it was h-id tiat it was void 
ss against the snccesitr cf the grantcr and cot 
merely rcidsXe aftir the grantee's d.ath. JSrld 
that tie snk ftr possessicn was ret tarred ned-tr 
ert. 91 of the EimitaSon Act (XT o£ 1S77) cn the 
strtnsa thst s decree cecXrstcry ot ti‘.l; to Eacc the 
p^tai cancelled, migat nave te-m sned tor in the 
lesst-ss lifetime nnder s.^lS of tit Spe-cine EcUef Act. 
1877 Bry: PznsiAP Eozsz -. Dcj>xi7Z Hot 

[L E. E, 27 Calc.. 1S8 
EE, 23 E A., 218 
4 0. IT. If, 274 

Set! fa faccfl latfnzrre^f. 


;„i, art. 80 (iSTl, srtt 81) — Sc-r; p’a- 

fr.ud fy. — ^Whnt snits ctca ccTcmed by art, 91 ot tic 
Limit'.ricn Act. 1S71, pciateJ cnt. TosiS Asi 
r. lUEOitm Astzza Hosssty . 3 C, E E, 105 

— — srt, 91 (ISTl, art. 82). j 

S-f ZlxzsssT. Law — J ciyr F-iinty | 

[E E B.. 15 AlecL, 0 I 


—E, to wi-m S had given s nsnfmcPm.w rrert- 
enre of certsin land, rremi^ng to pn: him in 
session, sned B for the n trrgage-:*m3*fy, f< iannr’ 
failed to pnr him in r<j:s-;=5inn.. Tl:s ar:’. wss irot;- 

tnt.'d cn the C2r.d Xovemier IS73. Or. the -5".b c. 
e month. X, leaminr that E was siott if 
o'.icc to i-rae W 
' ' .is pc p‘erty. 


tne sa' 

disrose of its rm perty, esn^’ 
him directintr him txt to tran^f'r 


This rcticc was sirrc-i cn B cn tne nSth^XO'* 
ember. On tit Ist D.-ctmb-r 1ST5 B -mr.st-W;.. 
_ y n-,- mV o: «aV. .Ts «n;t w&s d;s- 

z:^’="*“d rv the loTcr Ccr.rt'- Tv.t tt.” Ihz-* ^ ^ 

p-i'Acn't I'T'h cave him a'i.cr-:'. Certain 
^-r:v*i;ft^'=i.nr to B was s ii in errmlirn cf 
ztf c-ari^. int t’.''- sd -rm-i e-h ’Wct *- t sn fr 


nt 
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DIGEST OP CASES 


lirunTATION ACT, IQll— continued 
exceed ng such bilance On the l^th November 1876 
abalanceof R3 500 was found to be due from Q io B 
On the lUh December 18“6 O cxceutcda convey 
ance of certain land to B for vhioh euch debt waa 
partly the co s derat on In such conveyance & 
acknowledge I ms, 1 sbil ty m respect of such debt 


by 1 m tatior * •* 

and that i 
the period 
each item c 

such debt would not have been barred when *nch 
aeknowlelgment waa made at the debt with which 
tie year computed from tie 1st OetoVer !■< 5 opened 
waa extinguished by payments made by 0 m the 
course of that year AHttaHAio v Bbrabi IjAIi 

tl L R., 3 All . 523 
16 JUnfuttl current accounts 


showed reciprocal demands between plaintiff and 


16 — • ilutual open and ctirrsaf 


settled was drawn up and s gned by B and C in 
which they denied that any balance would be found 


that the acccu ti were mut il open and current 
accounts andthatthe au t waa not birred by 1 mil 
at on SlIATTA 1 RAKGABEPn 

[I L R., 10 Mad ,‘259 

17 Vutu^l fccauvt — Test of 

nvtttal ty — Stifling lalance — Thcdealings between 
the plaint ff and defendant cons sted of loans from one 
to the otler Interest was charged on such loans 


LIMITATION ACT, 1877— co»<i»«erf 
open and carreut account w th n the meaning of 
^ 85 of the liimitatioa Act ^\V of 187 ) and that 
the sn t waa not barred by lim titio The fact that 


merely crtatt% oui ^ni ous uu uue a e auu lue o uei 
s do being merely discharges of tbose obi gations 
GANEsn I Otakc I L R, 22 Bom , 606 
art 80 (1871, art 88)— Sati to 


art 80 aS71, art BO) 

1 ■ Caute of action— Balance 

of aceounl—He rfpreseotativesof sgumasta who 
had for the last four years of his life taken the 
moneys of h s employers m advance for the purpose 
of the business were sued for tbe balance of account 
of sQch moneys after g ving credit for the amount of 


XBisairA Pav£ CEowrEsr o JAeAiiAEA 

P B L R , A C , 139 11 W R, 76 
Bevenmg on appeal hAtBSKlSBXEPAUi, Chow 
DBXT n. JPOCT Taba 8 W E , 834 

See Bashabate Dutt t GoBiim CnuNBBB 
CHAirnuEB 4^ R, S O C Ref, 19 

2 iSutf against agent for an 

account — Moaitear — An account of h s receipts 
and disbarsemente having been demanded from a 
mookteor he on the 3rd of August 1872 wrote a 
letter in which he prom sed to render full accounts 
duTiDg the enening vaeat off This he neglected 
though he did not refuse to do Melt that tbe 
1 nutation for a lu t to compel an adjustment of 
account nn from the time wl en the defendant s 
promise to render accounts was broken and wee 
governed by Act IX of 1871 sch II art 90 {See 
Act XT of 1877 sch II art 89) HoBi hABADJ 
GbOSB V AcimnSTBATOB GSKERiE or Eekqal 

[3 O L R, 446 

3 Su if or an account bet tceen 
prnetpal an^ agent IV here a plaint alleged a 
crnitinned agency in the defendant and prajed for 
relief on the ground that there was a spec fic balance 
a'^inst him and prayed for the recovery of such 
sntn or any larger sum that m ght be paoved to be 
pngslblCi—Htld that such suit waa esicntially one 

7* 


Tox. ni 
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DIGJKST OF CASKS. 
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LIKITATIOK ACT, lQn~conihwe<L 

^mediation of n l.mid or odicr iiisfniniciit. SiHcr 
V. Jhil fill III Stv.^qh, I. L. 11., r, Cnlr., 863, 
Jolloui'd. 3!oO .TjnATJIOO t-. PltANAOAItVAlAl) Kakji 
[I. L. 33., 11 Bom., 78 

• /o * 0 / i7si<}c deed — 

lratid.-~ln !i puit iupl)(utril in ISS-l liy n hnskand 
ftitd wife io L-avr a clrcd, j;rantiiip Iniul, wliicli was 
(XcniUd hy ihe lindaiiid in 1S72, set ‘aside on tlio 
(.'round dial if Imd I con oWnined from die Inlter 
by fmnd mid imdne inflnencr. die facts relied njion 
were biiown (o die linpl and from llie dale of die 
deed. Altboneli in aiudicr suit a sale by die 
bndnnd <fi<(tc<l in 1S70 was set aside in 1882 on 
die ground of bis bar in;.' been nndnly iiinuenced, bo 
was nit at die lime of tbe .jirevious transactieii, 
ncr for Fonie ytiivs aflcr it, incnlally ineompctciit. or 
unnlle lo allow dial l:v.owlcd;re to ojiimtc’cn bis 
mind. Held Hint tbcreforc tbe suit fnllinp witbin 
p. Pt of sell, n of Act XV of 1877 was not main, 
Ininabb' by eitbir of die pbiintiffs. Jakki 
Kyswaw r. .Njw . I. L. B., 15 Calc., 58 

[X. B., 14 I. A., 148 

13. Ilahomedan lair — Gifl — 

Suit It; heir for e^are of donor’s prnyertt; ly 
derlaraiion of inraliditi/ of gift . — A Jrnbonicdau, 
wbo in Oetober 1875 o-xcented a deed of gift of bis 
prrjKrty.^ under wbieb possession was tabrn by tbe 
doners, dir<t in .Tunc 1685, never baving taken any 
ftcjis to bnve Ibc deed of gift set aside. In 
Fcbniarj’ 1880, a suit uas broiigbc by bis iiepbcw 
claiming a sbarc in tbe donor’s estate by right of 
inlimtancc, and by baving it declared that tbe deed 
wat procured from die doner by fraud and undue 
influence. It was found tbat tbe jdaintitF was 
aware of tbe existence of tbe deed soon after its 
execution, and tbat, if tbere were any facts entitling 
liini to bnve it-cnncellcd, tbosc facts were known to 
bini more tban tbrcc years before tbe instihitiou of 
tbe suit. Held tbat tbe plaintiff bad, during tbe 
donor’s lifetime, no reversionary or vested interest 
in die estate, but a mere pcssibility ,of inbcritance, 
and consequently the donor, when be executed tbe 
deed, bad full disposing power over bis piopcrty, and 
tbe right wbieb at bis death accrued to tbe plaintiff 
came lo die latter affected by tbe donor’s acts and 
dispositions ; and that as a suit by the donor to 
set aside the deed uould at tbe time of bis death 
bo barred by art. 91 of the Limitation Act (XV 
of 1877), Eucli a suit was also barred against tbo 
jdaintiff, wbo obtained tlirougb liim the c.ancclment 
of tbo deed, being a substantial and necessary inci- 
dent of tbe claim, and the necessity wbieb rested 
upon tbe plaintiff for obtaining such cancelmcnt 
before be could dislodge tbe donees, not being 
obviated by bis choosing to call tbfe suit one for 
pcsscssion of immoveable property. Aldul Wahih 
Zliat! V. Stiran Silee, L. S., 12 I. A., 91, and 
Jagadamha CJiaodhrain v. Halchina Mohmi, A. S; 

13 I. A., 84, refereed to. • Hasan All r. Kazo 

[I. L. E., 11 AH., 456 

14. and art. 120— Suit for 

declaration of title — Incidental relief— Setting 


aside instrument. — The period of limitation for suits 
to declare title is six years from tbe date when tbo 


MMITATIOIfl- ACT, 1877-co«fm«eif. ^ 

Limitation Act, 1877 
F«iod is not affected by 
art 91. tbongli tbe (ffect of the declaration is to set 
aside an mstrunirnt as against tbe plaintiff. Pacha- 

sturnA r. CiUKNArpAN . I. Ii. E., 10 Mad., 213 

7 ^ 7 -,'’ -7, 7~. Will—Suit to contest 

ra-Zf f/f/y o/«;r77.-Art. 91 of scb. II of the Limitation 
Act of 18^7 is not applicable to wills. Sajid An i- 
jBAn Ah . . . I. Xj. e., 23 Gale., 1 

[L. E., 22 L A., 171 

; ~ 'S'tut to declare document 

of no effect.— A suit for a declaration that a document 
‘'was executed for nominal purposes and was not 
intended to take effect" is not a suit to cancel a 
document within the meaning of art. 91 of scb. II of 
tbe Limitation Act. Hagathai v. PoiwTSArrr 

■'[I.i:;.E., 18Mad., 44 


17. 


and arts. 82, QZ—Stiit 


ictiere the cancellation of a fraudulent instrument 
is ancillary lo the main relief — Arts. 91, 92, and 93 
of scb. II of the Limitation Act (XV of 1877) apply 
only to suits brought expressly to cancel, set aside, or 
declare tbe forgery of au instrument j but they 
do not apply lo suits where substantial relief is 
prayed, and where tbe cancellation or declaratFon 
is merely ancillary and not necessary to tbe granting 
of such relief. Anura Eahbi r. Kjbpaeam Daji 

E., 16 Bom., 186 

18. ; and arts. 82, 83, 144— , 

Instrument, Suit to set aside or declare ihe forgery 
of — Immoreall e property. Suit for possession of . — 
Ope 1) died in 1849 leaving an ikramamah or will. 
His widows entered into possession of hie property and 
the snrvi^o^ died on the 23rd April 1886. The 
predecessors in estate of tbe plaintiffs bi ought a suit 
to set aside the ikrnrnnmab, which suit was dismissed 
in 1864 on the ground tbat they bad no cause of 
action during the lifetime of the surviving widow. 
On tbe 29tb June 1889, tbe plaintiffs, as tbe heirs of . 
X> after tbo death cf the surviving widow, instituted 
a suit to recover possession of the property of A from 
the defendants, who claimed to have ctme into posses- ' 
eion thereof under tbe ikrarnnmah "upon tbe death of 
the widow. Held that tbe suit was governed by the 
limitation of three -years for a suit to set aside 
an instrument, and not by tbe general limitation 
prescribed for suits to recover immoveable property, 
as after tbe widow’s death the parties in possession 
were those claiming under the ikraraamah, who could 
not be displaced except by setting it aside. Saghu- 
har Hyal Sahn v. Hhilcya Lai Misser, I. L. S.j, 12 
Calc., 69, approved. Jagadamha Chaodhrani v. 
Halchina Mohun Soy Chaodhri, 1. L. J?., lo Calc., 
308 : L. J?., 13 1. A., 84, and J anl-i Huntvar v. Apt 
Sinyh, I. L. S., 15 Calc., 68 : L. S.,.14 I. A., 148, 
referred to. Mahabie Peeshad Singh r . Hbebiheb 
Peeshad Haeain Singh L L. E., 18 Calc., 6^ 

pg, — — and art. 144 — Cancel' 

lation of instrument, — A suit was filed in 1888 
on behalf of a Malabar tarn-ad by two of its membres 
to recover property improperly alienated in 28/9 
under a kanom instrument hy the karnavan, who had 
since been removed from oflice. Held that since 


/ 


DIOI <5T OF CAStS 


LIMITATION ACT, 1877— onhnted 


I LIMITATION ACT, ia77-oontinued 

nee aanly £j1Iow tliat tUa suit w,is biired by 


i I I tlut it xru 

■ mid that 

lae worug in nru ol bui h, ^vlI of 1377, 

‘ wlien the facts catitliUg the plaintiff to have the 

instrument cancelled or s t aside becarae biiovn to | ij cancel/atwi 

him ’’ must be co^traed to i can « when, bavin- ^nttf»'n-n>Spec,fi ReUef Act (I of 1377) . 

bnoivleJge 01 such facts a ciuseor action basaccrued " if 

to him and he is in a position to raainbun a snit ' 

and consequently the period of limitatio i for IC» 

suit began to tun, not merely when he had Iniov * 

led^e of thS^raudulent character of the conveyance 

to y but when, having snih knowledge it had be 

come apparent to him that there wag no other pro 


' ' ' ' aside of an instrum nt to which the limitatioi in 

6 - and H 4 Ho 91. ecb 11 of the Limitition Act ls77, would 

™«;.! /., a, ra. “Pr', I'fc «l' to M llio ».l.ra ot tho,« 

(rerf-r™. /!■«.» «i.c4 I.m.M.™ retadton. 34 of »k; speeifio K.l.ot AM) bot 

(«W. iMffi: -A A «nd O mei to couctl » line "‘i*" "" « <l«"l»MtotJ d’Cm bo.ai Pittoji 

of certain hind on the ground that the l«»ot was *’ Bibi • I L R., 6 All , 322 

not competent to giant the eame, the defendant* 8 and art 14 1 — Sait to 


thereof , that under* these circumstances the pUiQ« 


• govemea uy uv auu uui, a t i.4« sou ei. ui luiB 

• I Act AfkVr Ciaad v J)itlp»{t^ imp t I L &,o 
• Calc $$3 distinguished HazaBl liii v Jiuaira 

I Sms , , ILB,6AU,78 

9 fiittif to tet attdt /rsadu* 

I Uat fraud —VVhere a deed of 


ling to the resells on of contracts as between pro* 


10 and art 05— s«iS to 

tel <ntd« deed of partition on ground of /rani— 


0 — - Suit for eanetllcflion of 

iuttTVment-^Mahomedan laio—Qift — Bait for 
potseition of tmmoieable properfg —One of the 
heirs of a deceased Mahomedan sued for her share 
under the Mahomedan law of the estate of the 
deci:<Laed, and to set aside a gift of his estate by the 
deceased as invalid under that law, by reason that 

E sscssioa of the property transferred by the gift 
d not been delivered by the donor to the donee 
ileW that, because the suit was not brought nitbin 
three years fiotn the date of the gift It did not 
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ff> rrfiT' !) * ti? the idviiitlff*. > 

At!!- ISh' f' tJe' 'r:!'. l.^il ir.;i 1 Tir-.r!'.! T-ithio diio ' 
{■r.e ftft'r *-!•■ <!ii! t.fl! t vr it. lirr.ni t 

lifi".’.!' Mrsfr-'J r, I'l-rtTUA Iai, Mrs-rwi I 

p,L.11..2'lCmO'.l i 
L. n., 23 I. A., 07 j 

- — firt. 03. 

AVf Vr;.i.A'fs-* HyrTCT ny rat.rt>. : 

n[.I..Il..ILBora.,70S ' 

firt.0n{I671,art.06;18C0,0.10). ; 
AVo IVri VO?. a;>'U ClMTivOT;, ; 

tl. Ir. It, 10 1 ! 

f-t;!!* to f.-s r.fii!e thrrrr a o’ l.ftitinl h.V fraud irno, • 
uiuhr Art XtV<f Iff?, v'ov.rTxdhyr!. ICcfs. 1. ! 
AltTf/r CitARf) 0 . OostniJ . * 1 Afjrtt. 


7V,’f.'f J-y /iiiVore /o j<ay s'tarc of rerciive- 
Jr. lo of tin ,\c‘ of 1833 was licUl uot to nl'piy to 
R fur- v.hi ri ru' of too cfi-oinirrs of o'l'.itiii frandn* 
hjilU faitul to jMj' Iiir Kliitre of the rmt am! jicnail* 
I'd the r*iftjl to I'v foM l,j- the Minimlar for mteari, 
hut the raUM- i f nrlioi) its n .vuil aioiiint him by tho 
o’.hi'r f’ltrfr kija brlil to iwvf ncmictl at the tlato 
of the rale. IinroAVA.v Citr.vorr. Hot c. Haj 
Cnt-.NTrn llov . . . 0 W. E„ 553 

Eiltnsion of (hue on or* 


1, 


J'rsif.t !. — fold ft r’fcrci' 


I'l.tnii'.rd ly him ur <!■ r llcj'ul.itio!! VII of ITI'O to A, 
hut nftir the fftle ritilired the liecrto from the jodp* 
ninsl-ih! tor. On ni'pHe.'itiosi by /? for fxieutto)), on 
Ciul Jnuunry llse frnnil wnA (lifrovered. nml JI 

unv rcfinrui !o the Colhetor to the Civil Court. On 
£m5 Orto’rr jpCO Ji ! roupht his suit firrtcovfry 
t'f the jmrehnst-Ti'nify from .4. Jlfld that tho 
yiriod of limitnlii u mn from the discovery of the 
frnuih The ssiit ons rot httiTCth GOFAL CrtAKDKA 
Bet V. Pntr Bifi 

[1 E. B, E., A. C., 77:10 VT. B., 104 

Sfe BAiritAttATn Bas r. Eietott' e 

ro B. L. E., 630 
14 Moore’s L A., 1 

S. C. BAMiAKATit Bo-'b o. Gisroit.vr tc Co. 

0.5 W. E., B. C., 24 


eri'nt o/froiJ.—Ati, P5, sch. Hof the Liniitotioa 
Iaiv, jirothhs ft jirrio-.l of limilatioti in I’Afmsioa 
of the p'.ritxl rvhicl), in the iibsciicc of fraudulent: 
fot'.cfnlmcnf, vould, under fotne other article, apjply 
to a sttU, fttid not ft perio.l Icfs than that which under 
ordtuftry rircuinstauccs wotild be allowed for a suit of 
lUc Aftuio nature. OrEJTnn Eae.uk JfooKEiiAEE v, 
Gri>.vi)nm Bet . . . 25 W. E., 473 

5, fraud — Smtfor possession 

i of mnorrjUr properip, — Art. 95 of the second 
I (chcdule to Act IX of ISH was i ot intended to apply 
’ to fuits for jossi'ffiQn of immoveable property n hen 
: fraud is mere! V a p.art of the machinwy by which the 
defeud-aut has kept the pkiulut out ot poAscssiou. 
Tlmt nrticle has reference to cases where a party has 
liecn fruuduleutly induced to cuter into some h-ausac- 
tion, csecutc some deed, or do some other act, and 
desires to be relieved from the consequence of such 
act. CiirMiEi! f ATii CiiowriiEt r. TiETnA>'Ci<D 
TllAKOOB „ 

cr. L. E., 3 Calc., 604; 2 C. B. E., 147 

0. Suit io set asitle ,de-jree 

oh/ninffl Ip fraud — SnU apainst cirpress trustee." 
Certain of tho praufecs of lands, granted for the 
malntcnauee of the grantees and the support or 
a mosque and other religious purposes, sued for 
the removal of the superintendent of tho property 
from his office. Tltc p,artic6 to tVis suit entered into- 
a CQm]>romise, which made certain arrangements for 
the management of the property, and a decree was 
made in accordance with the cora|Jromise, lue 
graiitees who were uot parties to this suit then suect , 
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XIMITATIOIT ACT, IBll—conttnued 
a prayer for the cancellat on oE the kanom rngtrajnent 
was not an essential part of the plaintiffs relief the 
-snit mas not barred by the three years rule »u 
Xiuiitation Act 1877 sch II art 91 Uvin ti 
KC'icHi Auuai X X R., 14 23 

20 ' Sait to tet attda alxeaa 

Uon hy de facto manager of Sin la endowment — 
The possess on of the Tnanager of a Hindu endowment 
•cannot be treated as adverse to the endowment 
^emi/e—Art 91 of sch II of the Limitation Act 
(W of 1877) has no application to a suit to set aside 


XIMIPATIOW ACT, 1877—ep»fi»ued. 

1 nutation and pleaded adverse possession. Setit 
that the suit was not barred aud thit the plaintiffs 
were entitled to recover — (1) supposii^ the deed not 
to have been executed at all the possession of the 
manager would not become adverse until he distinctly 


' Dom., 755 


21 and art 144— fist/ 5y 

* ^ I— /nivvriAa 


— art 02 (1871, art. 93) 

L Suit to set aside will— 

Fraad — Cause of action — Where no fraud is al* 
leged the three years limitation in cl 93 of the 
secoul schedule to the Lim tatiou Act of 1871 mill 
run from any attenpt to enforce the instrument. 


- and art 144— iSi«i</or 


possess on viucs xuoo, 
‘Oonveyance of the land from 
It ws 
had 


no cc 


one of the plaintiffs 


IL1*1. ,oll 

23 and art 144 — to 

rssoxer lands of which defendant had been »» 


prayeu tust si. ui ^ni. oe u ^ .. 

contended (inter alid) that the snit was barred by 


Bch. II cl 93 FAzniarDDiK Maqoued Ahsah o. 
Obbicial TauETBs ob Beitsal 

[LX R, scale, 178 
10 C L. R, 176 
X B., 8 1 A, 197 
Affinning on appeal the decision of the Ilieh 
Court where it was held that a suit to declare the 
forgery of an instrument issued or romstered or 
attempted to be enforced is required by art 93 
of seh II, Act IK of 1871, to be brought within 


( C031 ) 
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( 5052 ) 


lilMrrATIOlT ACT, 1877 -conHnucd. 

litnitwl by B. 22 of Aft XI of 1859 nnd nrt, 14 of 
tho etfoii.l M-bcdtilc to Act IX of ;871 for a suit to 
sot a-sido thf silo Imd txjiiroil. Tlic articlo ivbich 
npplics to rnirli a suit is nrt. 93 of the latter Act. 
UnootiTJ.v Cirr.vuKr. .''vs r. uam .‘^oo.vorn Stoma 
3rozooMj).\i! . . . I. L, K., 3 Calc., 300 

12 . - ~ Siiif /0 frau' 

dulent r,'e'nu- -roA'.— Suit to .srl nsiilo a sale of land, 
B'dil ns if for arn.ar.s of revenue under Act II of lSG-1- 
(JfadrasJ on the irround of frand. and to recover 
IKJssL^sion of the land from tho purchaser, who was 
nnc,rc(l to he p-irty to tlie fraud. Meld that the 
miit _ was jrovenied by art. 9.3 of sch. 11 of the 
Limitation Act, 1877. VTOK.iTAi’ATitr r. Sctbka- 
^■ri. . . . .-s 1, li. n., 9 Mad., 457 

13. Acrcniie Jlecovert) Act 

(MadrafJ—Mad. Act IJ of iSQi, s. 39—b'nii to 
ret (txlde n xttle Jar arrears of revenue — Fraud. 
— In a suit, in .Inly 18S5, to sA .aside a sale of land 
of the jdaintiff, made in .Tuly ISSl ns if for arreara 
of revniue under Act II of ISM (.Madr.vs), on the 
ground that the sale had been brought about by fiaiud 
and collusi'in bi tween the jinrcltaser and the aillagc 
officer.s, it svus found the pI.iintilT had knoivlcdgc of, 
the alieccd fniud mere titan six months before ^nit. 
Meld th.at tlie law of Hniitation applicable to the 
case was s. .39 of stet II of 18G-1, and not s. 95 of the 
Limitation Act, .and that tiie suit was therefore 
hnrrccl, 'Tnilalapathi \ . Sulramanya, I. L, 21., 0 
Mad., -JoT, explained. Baij Fatli Saint v. Jhala 
Sital Frasad, 2 B. L, B., F. B., 1, nnd Lala MolaruJs 
Jjal Secretary of State far India, I. L. 11., 11 
Calc., 200, considered. I'E.VKATA r. Cni^tGABtt 

[1. L. Tl., 12 Mad,, 168 

14. and arts. 12 and 144— 
Sale for arrears of rerriiue — iSmt for possession of 
land — Fraud, — The plaintiff’s land was sold by the 
Eevenue authorities for arrears of assessment due 
to the inamdar. The pl.iintiff applied to the Slamlat- 
dar to have tho sale set aside on the ground of fraud 
on the p.art of the iiiauidar, but liis application was 
rejected ; and the sale was confirmed in July 1879. 
The auction-purchaser was thcreu j)on put in possession. 

In 1886 the plaintiff sued to recover possession of the 
laud in question. Held tliat tho suit, having been 
brought more than one year after the date of the sale, 
was barred by art. 12, cIs. (4) and (e), of sch. II of 
the Limitation Act (XV of 1877). Tliesale was onein 
pursuance of an order of the Collector or other officer 
of revenue, and, if not for arrears of Government 
revenue, was at any rate a sale for arrears of rent 
recoverable as arrears of rev'enue. The plaintiff as 
ocenpant of the land was bound by the sale, unless 
and until it was reversed, and the title of the pur- 
chaser at the sale was a perfectly good title until 
tho sale was set aside in due course of law. Held 
also that the plaintiff’s allegation, that the sale took 
place in consequence of the fraud of the inamdar, 
would make not art. 144, but art. 95, applicable to 
the case. B alaji Keishita v. Piechand B udhae am 

[L Ii. B., 13 Bom., 221 
16, — and art.* 96— 3«t< for 


money paid tinder Land Acquisition Act — Fraud or 
mistake, Knowledye of . — In 1876 K sued AT on o 


LIMITATIOK- ACT, 1877 -continued: 
bond, dated 25th December 1869, for R5,000, by 
which certain land in the district of South Taniore 
was hypothecated as security for the debt, and ob- 
tamed a decree on the 6th of April 1876 for the sale 
of the lauds, which he purchased on the 1 7th August 
18/ ti for 1{G,000. F then discovered that part of 
the land hypothec-ited, situated within the jurisdic- 
tion' of the subordinate Court at Kumbakonam, had 
been acquired liy a railway company under the Land 
Acquisition Act in 1S74, and that the compensation, 
li460 (claimed by .I/’s motlicr, who sold the land to the 
company), ivas lodged in the treasury of Eumbako- 
nam in the name of J/’s mother. AT hariim applied 
to the subordinate Court for an order for° payment 
out of this sum, the Court, by order dated 23th Feb- 
ruary ISSO, directed that the question of title to the 
money should be decided by suit, F then sued JU 
as the sole heir of bis deceased mother iu the District 
Mimsif’s Court of Tiruvadi (where .1/ resided) for a 
declaration of right to, and to recover, the said sum 
of 11460, Tlie suit was filed on the 4th September 
18S0. On the IGth April ISSO, JT assigned his in- 
terest in the money sued for to F, who was made de- 
fendant in tlie suit on his oivu application and 
pleaded that the suit was barred by limitation, mas- 
much as more than three years had ehipsed since the 
money was paid by the railway company. Meld 
that the suit was not barred by liantation,as the com- 
pensation was awarded to .ITs mother either through 
fnind on her part or mistake on the part of the Col- 
lector, and F did not become aware of the fraud or 
mistake until within sis years of the suit (arts, 95, 
96 of sch. II of the Limitation Act). Vea'EATA 

TmAEAGAVAXTANGAB f, KbISHKASAMI ATTAKGAB 

[L L. E., 6 Mad,, 344 


18. 


and art. 96 — Fa ration 


to detriment of minor — Suit hy minor on attaining 
majority to recover his full share — Mistake in 
making partition . — Certain members of a joint Hindu 
family partitioned the family property among them 
in sucli a way as to give one member of the family, 
who at the time of the pirtitioa was a minor, less 
than the share to which he « as entitled. The minor 
was represented in the partition hy hisjuncle, though 
the uncle was not the natural guardian of the minor, 
nor in any other' way entitled to deal with the minor’s 
property. The minor on attaining majority brought 
a suit for recovery of the full share to which he was 
entitled. Meld that this was not a suit for relief on 
the ground of fraud or mistake, inasmuch as the par- 
tition could not under the circumstances affect in any 
way the rights of the minor. The suit was therefore 
not subject to the limitation of three years prescribed 
by arts. 95 and 96 of the sch. II of Act XI'^ of 1877. 
Lad Bahabto Sisgh v. Sispad Singh 

[L L. E., 14 AU., 498 

art. 98 (1871, art. Q7)—Beng. Act 

VIII of 1869, s. 27— Suit for money paid, in excess 
of road, cess.— In a suit to recover money alleged to 
have been paid by the plaintiffs to the defendants in 
excess of the sum demandable by the latter from the 
former on account of road cess , — Meld (reversing the 
decisions of the Courts below) that the suit was CTV- 
erned not by the special law of limitation contained in 
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LIMITATION ACT, 1877-~oo»<i»««^. 
ttc gfantees who were to set asida the compromise 


7. » '■ ■ Suit to ttt attde talton 

the grouTui of fiawi —A. suit to set g^dc an esecn* 
tioU'Sale OQ the ground that the decree was obtained 
by fraud is mamtamahle and is goreracd by art. 95 
of the Limitation Act Sion LAl CnASEBBtiTTT t. 
Btisaicc C^A^sBA BAisaai 

[1. L. Rs, £6 Calc., 823 note 
aC.W.N,. 305 

See Bnosov lIontrN Pai e Nttitda Lai Dct 
[L L. B., 28 CalQ ,324:3 C. W, N,. 300 
which places such an application under art. 178 ol 
the LKaitation Act. 

8. '■ and arts 12 and 144— 


LIMITATION ACT, 1877— contineei. 
alleged by them, lay upon the defendants. Natha 
SiMOn r. JODHA SwoK I. L E., 6 AU., 406 
9^ — - and art 12 — iSutt 


foigcd by J, The suit was brought on the 28th 
January 1878, and the plaintiff prayed that the sale 
might be eaacdltd, haviug been made lu order to 
defeat bis rights , that he might be declared the heir 
of O I*, and that poescssion of the property with 
mesne pro£U might be awarded to him The tower 


Z executed another deed of mortgage to J, part of 
the eonsideratiou whereof was the eaueellation of 


10, . ■ . and arts. 63 and 84— St»»* 

on indemnity bond— Fraud — Cauie if aclton —On 


appiii.auie lu me case was uub iiutb ivuuuneu lU 
art 12, nor in art 144, but that contained in 
art 95 of sch II of the Lmutaticm Act, in- 
asmuch as fraud vitiates all things, and prerents the 
application of any other law of limitation than teat 
specially provided for relief from its cousegucnces. 


against fraud. Shajubji jAnAKamJi c St:pzbi5* 
TEHsnrc OVTUB Fooba Chir Jatl 12 Bom., 238 


IL — — ■ ■ Fraud — Sale for arreart 

ofretenua—Aet XI of J859, » SS—AcllX of 1871, 
seA, II, art. Ji. — IV^ea one of several co-shar«8 
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LIMITATIOIT ACT, i877-~conHnued. 

• payment is actually made to the docroe-holder. 
Eadha Keisio Baio r. Eue Chendee Eende 

[3 O. li. R., 480 

^ Suil Jor coiiirihuHon—~ 
iToiiit HaMlity un^ei’ decree, — Qticere — Whether, in 
a suit for contiibution on the ground that the plain- 
tiff and defendants were jointly liable under a decree, 
in esccutiou of which the plaintiff's property alone 
was sold, the limitation prescribed by art. 100, 
sch. II of Act IX of 187l, is applicable, or that 
prescribed by art. 118, sch. II of the same Act. 
' PrCKOEEEEEEE MAHOMED AHSAN V, MOHISIA ChUN« 

-debChowdhex . . I. L.R., 4Cale., 529 

The period of limitation for suits mentioned in the 
second part of this article, — viz,, suit by a sharer in a 
joint estate -who has paid the whole revenue, — was' 
also six years under the Act of 1859. Shaeee Lai 
r. Bhawanee . . . . . 2 W. W., 62 

CEoHAatTE V, Thakooeee Singh . 1 Agra, 123 

■ And the cause of action in such a suit was held to 
arise from the same time as is now expressly enacted. 
Bhnwaeee Mohhn Saha v, Peannath Saha 

[2 W. B„ 159 

Kaiex Stokhe Sundtae v, Hheo Sunkde Shnbxai. 

[7 -W.-R,, 29 

3 . and art, 132— Faymeni 

of entire rent hy a co-tenant — Stdtfor contribvtion, 
— One of two persons having a joint holding from a 
mittadar paid the whole of the mittadar’s dues for one 
year, and more than three years after the date of pay- 
ment ho sued the other for contribution. Seld the 
payment did not create a charge on the land, and art. 
132 of the Limitation Act was therefore not appli- 
cable, and the suit was consequently barred by limit- 
ation under ai't. 99. Thanikachema v, Shhha- 
CHEEiiA , . .XL, R., 15 Mad., 258 

4, and art. 132 — ,Smt to re- 

cover assessment paid hy a co-owner of property 
from other co-owners — Charge on share of co-sharer. 
—In 186.8, the uncle of the plaintiff brought a 
suit (Ko. 176 of 1868) against five members of the 
undivided family, lo which the defendai;ts in the 
present suit belonged, and obtained a money-decree. 
In execution of that decree, ho attached and sold cer- 
tain land, in which all the members of the defondafits’ 
family were interested. At the sale he purchased the 
land himself, and was put into possession. In 1873, 
he began to pay the assessment upon the whole pro- 
perty. Subsequent litigation took place between him 
and the defendants’ family, pending which the plain- 
tiff separated from his uncle, and obtained the pro- 
perty in question as his share. The result of that 
litigation was a decree by the High Court, on the 
23rd September 1879, declaring that the plaintiffs’ 
uncle was only entitled lo the interest of the five 
members of the family who had been defendant 
in Mb suit (No. 176 of 1868) in execution of the 
decree in which the property had been sold. -The 
plaintiff brought the present suit, in 1883, against 
the other members of the family to recover their 
proportionate si#; re of the assessment for thc^ years 
1875 — 1878, during which period he had paid the 
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LIMITATIOTT ACT, mi-'cenlinned. 

whole assessment. He prayed for a sale of their 
interest in the Laiid. Bo^h the lower Courfs held 
that the payment of assessment did- not create a 
charge on the property, and that the plaintiff hating 
omitted to sue uithin three years from the date of 
the ptiyments made by him, the present suit was 
baiTed. On appeal by the plaintiff to the High 
Loavt,— Held, confirming 'the lower Court’s decree, 
that the suit was barred. The plaintiff p.iid the 
assessment as full owner of the property, and it was 
entirely by his own action that the defendants had 
been e.vclnded from the property, and did not pay 
their quotas of the assessment. Under these circum- 
stances, the payments could not be regarded as sal- 
vage payments so as to make them a charge, accord- 
ing to equity, justice, and good conscience, upon the 
ebdres of the other co-owners Achht Bajichandea 
Pai V . Haei Kahti . . I. L. R., 11 Bom,, 318 

6. ^ — — and art. 132— fforem- 


tnent revenue, Suit to recover money paid on account 
qy — Charge on immoveable property -Co-sharer, 
Payment of arrears of revenue by, — The plaintiffs 
and defendants were the proprietors of two separate 
plots of lands, separately assessed with Government 
revenue, but covered by the same towzi number. 
Plaintiffs paid the Government revenue dne 
from the defendants in respect of their plot from 
September 1873 to June 1885 in order to prevent 
the two plots being brought to sale, and on the. 28th 
September 1885 instituted a suit to recover the 
amount, It was contended on behalf of the plain- 
tiff that art. 132 of sch. II of Act XV of 1877 
applied to the facts of the case, and that the plain- 
tiffs were therefore entitled to recover all amounts 
BO paid within twelve years of date of suit. Held 
that, ns on the authority of Kinu Ram Boss r. 
Mnzaffer Hosain Shaha, I, L. R., 14 Calc. 809, 
the plaintiffs had no charge upon the property iU 
respect of which the payment hod been made, and 
ns on the authority of Ramdin v. Ealka Pershad, L. 
R., 12 1. A. 12 ; I. L. R., 7 All., 502, art. 132 only ap- 
plied to cases where the money soughttohe recovered is 
a charge upon the property, the limitation applicable 
to the case was that provided by art. 99, and the 
plaintiffs’ claim in respect of all p.aymcuta made more 
than three years before suit was barred. Kehe LAE 
SAHH f . PHEHANHNH SiNGH ^ ^ 

art. 102. 


Suits for wages other tiian those specified m cl. 2 
if s. 1 of Act XIV of 1859 were govcnicd by cl. 9 or 
.0 of that Act. JHAINA PeeSHAD r. UiiEEJ^rXN 

[1 Agra, Mie., 8 

Niito Gopae Ghose V . Macottosh 

[6 W. E., Civ. Bof., 11 

Suit fqr wages — Cause of «c- 


ion. Accrual o/.— Wages dne to an employn IcAV'ug 
is employer’s service would be due on the date wji 
.0 left the service, and any suit for those wages must, 

1 the absence of any subsequent account state a 
cttlcd between the p.artics, bo brought witlnu uimi 
cars from such date. YocNO t-. - 
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lilMITATIOlT ACT, 1877— 

•9.27,Bciif-ilAcb VllIo£ 1800 tmthyirt 96 icIi.U 
of the Limitatio i Act (XV of 1877) MATHtraA Hath 
£ rin)tr r Stse:, I Xi B , 12 Calc , 633 


LIMITATION ACT, 1877-«5n<in«*i, 


art 97 ( 1871 , art 03 ) 


1ms thaa three years fr^m the drte of the last mctt- 
tKHied decree to reco\ cr the sam pud by h m to th« 
defendant as abore ncatioacd Hfl I that the suit 
was not barrel by Imtatoa Vc^KATiSAsiaiK- 
nviiC o PssAvaiA I. L B. 18 Mai , 173 


obtained a dec ee f r apccil o pcrforoiaiice ajtainst the 
vendor and the purchiser it the re sale On appeal 
by the purchaser at the re sale this decree was 
rcreraed on the 20th August 18CS Mtld that the 


6 . — aad art 61— Bertation 

of debt bg d4htor atpartqfconnUr^^ton nf another 
eoatraet — Ifoaey lue on an account stated which 
Would as such hare been birred m three years 
from the statement under Act W of I''?? sch II, 
art Clj, h com s for pirposei of lim titiin a 1 bt of 
amtUer character when ithumgbee th subject 
of an arrangemeut whereby it was to be retained by 
tho debtor as part of he coasid rat on upon a pro 


I of the price but the pirtes failm; to agree as to 
cerUm other terms a suit broi^ht by th* luteudiug 
vendo fur spec fie perform! lee ivus dism esed on 
I the giojnd that no eSectual agreement hid been 
I made Stld that thu decree brought about a as v 


barred by lunitatinn under the pronsionsof Act IX of 
iSn second schedule Eaupsil Lai. i> Japib 
Ail 7irw.l09 

8. omd Mt. 62— Stt < to 

recoierpurehase money uhere purchaser aatanalle 
to obfetn peeseesion~Failur0 qf constderaUon 
naney pa i— Jfoney had and rece \ed —A nl« 
which a member of a joint family (Mltbila) bad 


art 62 of sch 11 of Act XV of l‘i77 Bat it foiled 
at all events ivheu the purchaser being opposed 
found himself unable to obtain possession Hencold 
have had a right to sue at that time to recover bis 
purchase money upou a foilnre of co isideration 
And therefore thecascappearedtofallwithinart 97 
It must fall either within that article vr withm 
art 62 Hasoman Kamat v Hakctkak Uaitditb 
[LL B,18Cale,123 
L B., 18 1 A , 158 
4 . and art 62— to re 


Bassq kOAU V Davn Sivaa I L B., 11 AIL, 47 

— — » art 03 (1371, art 03) —Sa t to re 

oarer money paid for tenure can ellel by ale for 
(trretre of r«» —A sis to reuover c is l»ritioa 
money pud for a dar patm cincelUi by th saU of 
th* pA ni for arrear* o'reut wai governed by the 
nenecil rules of limitati u ualer Aet XIV of 18o9 
rnDooVATa BanipACHAUiBB fToso ffatsTO 
hlooKBBiES 3 W B,8 O C B3f,2 

art. 03 (1871, art, 100) 

Under Act XIV of 18>0 the peroi of 1 mtation 
was SIX years for the suits meutioucd in the first part 
of this article — ui* suits by one who hid paid the 
whole amount of a joint decree. Jctsieehtn r 
IVA£»s AsKBO low E., 31 

DooaaAVOKBB Dosseb v Doqbga Bhckj 

12 W E.,268 

Bobo Ebisto Batruj v RAJUuittra Beckj 

[3 W E., 134 

1 . .• S'!,,; fg,. contniulion— 

Cetute of action — Under art lOO ro sch II of Act 
ILof 1871 when a person has paid more than hia 
own share of a joint decree limitation ,Tun3 against a 
,nit for contribution from the time that (he excess 
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I.IMITATIOW ACT, mi-ooniinued. 

•clftun WHS nnt !i partnership dcmaml. SrAoCOKEiN 
X>AM f. Yoit.va. . . . ISW. R., 468 

S. C. nfliniK (1 on rrvjeiv, You.vo r. TtUcCoTtKin- 

• • • < 10'W.E.,169 

art 107 (1871, art. 107). ‘ 

Undrr Act XIV of 1859, si.v yc.ai's wastheperied of 
Jiniilafion for tlio siiifs mentioned in this article (suits 
ijy tliO innnn^or of a joint ostnfc of nn undivided 
family for contritintion in respect of a jny ment inndo 
1)3‘ him on nocount of the estate). As to tlio cjinse of 
■action, the dtcisimis U'Oro in accordance with tliis 
article. 


LIMITATIOIT ACT, 1877^o>,iM 

See also afoDnoosoODtnr SAtrorAl v. Stooop 
C^^ 7^DI;B SiROAtt ClIOWBEEY 

P* C,, 73; 4 AToore’s Z A., 431 


;; : Cause of action— Suit for 

iHcsne pi*ofifs. In calculating the six years^ mesne 
profits which tlie decree-holder was entitled to recover 
in_ this case, the cause of action was held to have 
arisen at the end of the year in which the ouster tcok 
place. Thakooe Doss Achaejee CnuoKEEBUiis 
t>, SnosiTEE Buoosee Chatteejee 17 W, E., 208 


EA3£ CnEifDEA Eoz v, Ambioa Dossea 


[7 W. R, 161 


See IlAAt ICeishna Eor r. Maeak Gopae Roy 

[6 B. L. R., Ap., 103 : 12 W, E,, 194 

EntAiiA Deui r. Taeasu>'dari Deei 

[G B. L. R., Ap., 101 : 14 W. R., 480 

—Joint Jlindu family — Debts of 

, manaycr — Conirthtilion, Hmitation in respect of. 
Suit for. — i\nicre money is horrowcel by the manager 
■of a joint Ilindu family on his personal security for 
purposes of necessity, .his right to contribution arises 
3vhcn he expends the money, and limit.ation runs 
against his claim from that date and not from tho 
d.att’ on 3vhieti lie repays the loan and releases his 
security. Sunhv.r I’crshad v. Gotiry I'crshad, I.L. 
11., 5 Calc., 821 ; Dam Krishna Jloy v. Madan 
Gopal Jloy, 6 D. L. i?., Ap,, 103 ; 12 IF. It., 194, 
followed. ACriiOEE Kath hfirKnoPADnYA r. Gbisii 
C ncOTEE JfrrKaoPADiiYA 1. 1». R., 20 Calc., 18 

art. 109 (1871, art. 109). 

1- ; Act Kir of 1859, s. 1, 

cl. 1C — Suits for mesne profits. — She years was the 
period of limitation for suits for jnesno profits under 
cl. IG, s. 1 of Act XIV of 1859. Laeea Gobcid 
SUITAYE V. JICKOMim hllSSEE . . 1 W. R,, 65 

Eau Subua' Siygh r. Gooboo Dyad Sikgh 

[1 W. R, 83 

PBATAP ChaBIBA BuEITA S. SWAEYASrAYI 

[3 B. L. R., Ap., 81 

•ISStTBEEKTJNB DtJTT JnA I'. PabBUTTY ChBEIT 

•JiTA 3 W. R,, 13 

EaMAPTJT SinGK V. PtlEBONG . 3 W. E., 38 
LucinnES- Sibgh r. Mibiaji . . 6 W. E., 219 

‘ MuNKEBAir Achaejee v. TtrEHNao 

[7 -W, R, 173 

Babum Bhhtx alias Eah Bhhth.o. Bhoobhk 

Labb 6 "W. B., 78 

Ra'wab IfAzisr OP Behgab v, Raj Coohabeb 
Debee . . . . . .6 "W, R.,"H3 

KATTAMA RaOHIAB v. StTBBABAlIA AiYAJT. Za- 
AIIBDAE OP SHIYAGtrirGA v. StTBEAEAHA AIYABT 

[4 ACad., 302 

HOBEEHtTE MoOKEEJEE t', MOBBAH ABDOOBBHB 

[17 W. B,, 209 

J -aGGUT Chtthdeb Bhabooey V. Shib Chhndee 
Bhabooby ..... .22 W. E^ 255 


3. — j Cause of action — Date of 

ascertainment of amount — Where the amount of 
mesne profits cannot be ascertained till after the end 
of the year, the cause of action was held not to arise 
until tho end of the year. Byjitath Pebshab r. 
Babuoo Srs'GH . . . . ' 10 "W. R., 486 

Tuakooe Das3 Roy Chowbhey v. Robib Keisto 
Ghose . . ; . . 22X7. R.; 128 

Or in cases of dispossession, the date of disposses- 
sion is the date when the cause of action arises in 
suits for mesne pirofits. Bkbab Abi Khan r. Kabee 
Pebshab 3 W. E., 68 


4, ' Mesne profits — Wrony^ 

doers independent of the defendant — CiuU Proce- 
‘dure Code (1882), s. 211 . — In d suit biought on the 
26th September 1893 for mesuo profits of land, for 
the possession of which a decree had been previAisly 
obtained against the defendant, the plaintiff' claimed 
damages in respect of the Push years 129f-1300 — 
the year 1297 P. ending on the 28th September 1890. 
The defendant objected {inter alid) that the claim in 
respect of the period beyond' three years before the 
date of suit was barred by limitation, and that she 
Was not liable for profits of the lands from which she 
had been dispossessed by others. Seld (1) under 
art. 109, Bch. II of the Limitation Act, the defendant 
was liable for the mesne profits received by her or 
which she might have ■with due diligence received 
during the three years before the date of suit, and not 
before. -The period of thi-ee years fixed has no refer- 
ence to the time when rents fall due. By j noth Per- 
sad V. Badhoo Singh, 10 IF. B., 486 ,* Bhahoor 
Dass Acharjee Chuckerhutty v. Shoshee Bhoosun 
Chailerjee, 17 W. B., 208 ; and Thakoor Bass Boy 
Chotedhry v. Ifobin Kristo Ghose, 22 TF. B., 128, 
distinguished. (2) In the case of every wrong the 
liability of the defendant is limited to damages for 
the wrong which he has himself done. With refer- 
ence to the definition of mesne profits iu s, 211 of the 
Civil Proeedui'e Code, if the defendant was excluded 
from possession, she could not be said to have acfmally* 
or even impliedly received the profits, nor could she 
with ordinary or extraordinary diligence have received 
them ; the case was remanded to determine what 
mesne profits were payable between the 26th Septem- 
ber 1890 and the date, if any, when dispossession was 


proved. 


Abbas v. Passihhdbin 

ri. ii. R,. 


24 Calc., 413 


6 . 


Dispossession under decree 


subsequently reversed by Privy Council.— Where 
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lilHITATION ACT, lt,77— co«/.i uti 
Uplioldins on review SIacCoeexvdaie t loTTSO- 
[18 W. E . 466 

arts 103, 104 (1871, arts 103, 104) 

These articles give the result of, and adopt the dca* 
Bions iirdcr, the Act of 1850 As to prompt dowCT 
(art 103) KnAJAEANinssA I Risassihsa BkquIi 
[SB.L E,84.13-W B,371 
JltaiEEEA C JcUSEIiA 11 B L B., S75 

tl» B , L A., Sup Vol , 135 
KaAJtnuzwjssA i Sauooua Kuas 

[15 B, I> B , 300 
Katbe r I)An> 2 Bom , 808 : 2nd £d , 282 
S C DAEDti NAiati lind Jur,lv 8^113 

- ' ' ' ■ Dtmand rif fortionof ^otrer 

— Oau** of aeUo» — Where a wife demanded only a 
portion of her dcomohr or dower from her hnahand 
bmitation as to her claiin to the remainder will eonnt 
from the date of her hogband’a death, and not from 
the date of her former demand Ilesoo Javh t 
GasubbEebse OW E., Civ Eef,19 

As to deferred dower (art 104) Maqab Ah « 
Auaui . 2 B. Ii. E^ A. C , 306 

Ueebab « EtntiBAtr . 6 B L E., 60 cote 

EHATiSABBISeA « RieAKlUASA BrOtTEt 

[5B L E,,S4j 13W E,87l 
Mcixebea V JnuBFLA 11 B L E , 375 
CL B.lA.Sup Vol, 135 

S — Sjtifor d<3tctr~ JTroatiful 

j>OM»i'oA — In a luitto iccorerthehaUneeof dower* 


mssA 3 E L E , A. C , 176 note 

MfHolIBD TAEZ r OOMDAH BeQVu eW.E., HI 


Watead V Sadeeda . 8 W. E , 307 

Unless it WAS sought to charge it on ininoTeahlo 
property by establishing a lien thereon Jahee 
K nAHim e Amatoox Fatima Ksatook 

[8 W. B , 61 

*■ S C on appeal WooirATOOl Fatisa BEavu v 
MEEETOMmmiBSA Khahum , 8 W. B., 318 
Wateah r Saheeba • 8 "W. E , 307 

In the latter case— that is, where it is eooghtto 
nial.e the dower a charge on immoveable prop»ty — 
the suit wonld now probably Come under art 133 of 
the Limitation Act. 

8 - » — ..i Conlrae' to hofd wiose/ on 

foao~.Sfpaj/me>tl to be made by in ease of 


LnirrATiOK act, 1877— cont,B«fd 

> . >. T ’ - - ’ 


place, or ouc oi uts at uia ueatu —neia iiut 

the Uahomedan law of dower was not appl cable to 
the Buit \nd that the penod of limitation was three 
years from the date of the divorce or the death of the 
husband Avosxuovs Case 6 Had , 280 

art. 105 (1871, art 105) 

Under the Act of 1859, the six years’ period of 
limitation nos applicable to suits of the nature de- 
scribed in this article (suits by a mortgagor aftei a 
mortgage ts satisfied for surplus collections received by 
the mortgagee) 

See LAti Doss \ Jaual Ah 

[B L B , Sup VoL, 801 9 W E , 187 

art 106 (1871, art 108>, 

bee Cases ubdeb abx 120 

[I L E., 4 AIL, 487 
To suits of the nature described m art lOG (enits 
for an account aud share of the profits of & dissolved 
partnership) the six years’ period of hmitatiou ap* 
plied nnder the Act of 1859 (Twasa Febshap v 
Kb&as Nats S Agra, 175 

KcEsntoa Doss r Kasaik Doss 8 N W , 217 
BHOTOoBAUr Poaoi CnowDSEi 7 W E,a6 

EAXEE EBIBTO CEOTTPBBT t EaBAM CsnrDEB 
J>ST 28 W a, 917 

— iS«i{ »n B«t«re of paftnewAip 

demand —PluatiS was in the eernce of theprin* 
cipal defendant (C) who was carrying on a part- 
liership business with another as founders and eu* 
gineers During such service, plaintiff 0, and a 
third party entered into a joint adventure or patfher* 
eh p with respect to the purchase, employment and 


iii.aiiuis i, auu lue luiru p irlutr, iiumiug uis ciami as 
sf it were in the nature of a partnership demand 
Befd that on the 29th July 18C8 when plaintiS 
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lIMITATIOlSr ACT, lB77-co>tttnued. 

•claim waa not a partnership demand. MaoCoeein' 
DAIE V. Younq- . . . . 18 "W. E,., 488 

S. C. affirmed on review. YouNa v. MaoCoekin- 

. . . . 19'W.E.,169 

aft, 107 (1871, art. 107). ' 

Under Act XIV of 1859, six years waa the period of 
Jimitatiou for the suits mentioned in this article (suits 
by the manager of a joint estate of an undivided 
family foi* contribution in I’cspect of a payment made 
by him on account of the estate). As to the cause of 
■notion, the decisions were in accordance with this 
article. 


LIMITATIOU’ ACT, lS77—aonilniied, 

See also Modhoosoodot Sanxyai, v. Suboo? 
Chundeb Sieoae Chowxhey 

[7 W, K., P. c., 78 : 4 Moore’s 1. A., 431 

: Cause of action— Suit for 

mesne profits,— dxi calculating the six years’ mesne 
profits which the decree-holder was entitled to recover 
in^ this case, the cause of action was held to have 
arisen at the end of the year in which the ouster tcok 
place. Thakooe Doss Aohaejee Chtjokeebutty 
1 ’, Shosheb Baoosm Chatteejee 17 W. E,, 208 

Bam Chijotea Boy v. Ambioa Dossea 

[7 W. E., 161 


See Bam Keishka Boy n. Madan Goeax Boy 

[6 B. L. B., Ap., 103 : 12 W. B., 194 

Bimaxa Debi V. Taeasundaei Debi 

[6 B, L. B., Ap., 101 : 14 W. B„ 480 

■ — Joint Sindu family — Debts of 

manager — Contribution, limitation in respect of. 
Suit for. — Where money is bon owed by the manager 
•of a joint Hindu family on his personal security for 
purposes of necessity, .his right to contribution arises 
when he expends the money, and limitation runs 
against his claim from that date and not from the 
date on which he repays the loan and releases his 
-security. Sunkur Pershad v. Ooury Pershad, I.L, 
JR,, B Calc., 821 ; Sam Krishna Soy v. Madan 
Gopal Soy, 6 B. L. S,, Ap., 103 : 12 IF". S , 194, 
followed. Aghoee Hath Mhehopadhya », Gbish 
Chdhxee Mukhopadhya I. L. B., 20 Calc., 18 

art, 109 (1871, art. 109), 

1 . Act Kir of 1859, s. 1, 

cl. 16 — Suits for mesne profits. — Six years was the 
period of limitation for suits for mesne profits under 
cl. 16, s. 1 of Act XIV of 1859. Lalla Gobiyd 
■S iTHAYE n. MtjnohheMisseb . . IW. B., 65 

Bam Shehn Singh t. Gooeoo Dyax Singh 

[1 W. B., 83 

Pbatap Chandea Btjeua o. Swaenamayi 

[3 B, L. B., Ap., 81 
-IssTTEEENirNn Dutt Jha V. Paebhtty Chuen 
•Jha . . . . . .3 W, B., 13 

Bamaput Singh v. Pheeong . 3 W. E,, 38 
Lhchmttn Singh v. Mieiam . . 5 "W. B., 219 

■ Muneeeam Aohaejee v. Thbhngo 

[7 W. E,, 173 

Baeum Bhhtt alias Bam Bhuth v. Bhoob-on 
Lain 6 W. B., 78 

Haxvab Nazim op Bbngax v, Baj Coomabeb 
Debee . . . . . .6 W. B.,T13 

Kattama Naohiae v. Shbeaeama Aiyan, Za- 
MINDAE OP SHIVAGUNGA V. SHBEAEAMA AIYAN 

[4 Mad,, 302 

Hheeehije Mookeejee V. MohiAH Abdooebub 

[17 W, B,, 209 

J rraavT Chhnxee Bhadooey ». Shib Chundeb 
Bhadooey .22 "W. B„ 255 


3. j ■ Cause of action — Date of 

ascertainment of amount . — Where the amount of 
mesne profits cannot be ascertained till after the end 
of the year, the cause of action n'as held not to arise 
until the end of the year. Byjnath Peeshad r. 
Badhoo Singh . . . ,10 W. E., 488 

Thakooe Pass Boy Ceowdhey v. Nobin Keisto 
Ghose . . ; . .22 W. E., 126 

Or in cases of dispossession, the date of disposses- 
sion is the date when the cause of action arises in 
suits for mesne profits. EkbAE Abi Khan r. Kaiee 
Peeshad 3 W. E., 68 


4. 


Mesne profits— Wrong- 


doers independent of the defendant — Cinil Proce- 
‘dure Code ('1882 J, s. 211 , — In a suit brought on the 
26th September 1893 for mesne piofits of land, for 
the possession of which a decree had been previoiislj 
obtained against the defendant, the plaintiff claimed 
damages in respect of the Pusli years 1297-1300 — 
the year 1297 F. ending on the 28th September 1890. 
The defendant objected (inter alid) that the claim in 
respect of the period beyond' three years before the 
date of suit was barred by limitation, and that she 
was not liable for profits of the lands from which she 
had >>een dispossessed by others. Held (1) under 
art. 109, Bch. II of the Limitation Act, the defendant 
was liable for the mesne profits received by her or 
which she might have with due diligence^ received 
during the three years before the date of suit, aifdnot 
before. -The period of three years fixed has no refer- 
ence to the time when rents fall due, Byjnath Per- 
sad V. Badhoo Singh, 10 W. S.> 486 1 Fhakoor 
Dass Acharjee Chuckerbutty v. Shoshee Bhoosun 
Chatlerjee, 17 W. S., 208; and Thakoor Dass Soy 
Chowdhry v. Hobin Kristo Ghose, 22 W. S,, 126, 
distinguished. (2) In the case of every wrong the 
liability of the defendant is limited to damages lor 
the wrong which he has himself done. 
ence to the definition of mesne profits in s. 211 of the 
Civil Procedure Code, if the defendant was excluded 
from possession, she could not be said to Imvoactua ly 
or even impliedly received the profits, nor could she 
with ordinary or extraordinary diligence have rcceiicu 
them ; the case was remanded to dotermno what 
mesne profits were payable between the 26th ooptem- 
ber 1890 and the date, if any, when dispossession was 

proved. Abbas o. FASsmuPDiH ^ , .lo 

[L L. B., 24 Calc., 413 

5, Dispossession under decree 

subsequently reversed by Privy Council. IVliero 
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XiTMITATIOlT ACT, 1877— 

jJlaintiff had been dispossessed of lands under a decree 

n n *, , jjjg 

to 
the 
• OK 

■ • 90 

JoTznBTrii Lall v Asmijdh ETooeb 

[SW I1..125 

G CauJS of action— l)t4pot' 

session — The cause of action in respeet to mesue pio 
fits accrues oa the date on whichi but for tbe fact of 
dispossess on the plaint ff would have been entitled 
to receive them laithi Kaht Das Ceowdbst t> 
Bam Dtal Das . 5 B I, B., Ap , 61 

8 C Litcibbe Kabt Dosa e D2 EBDTALDo83 
[14 W K., 82 

7 • ■ — ■ 2}efauU Caused by act of 

anotherpariy—ditam — Snxi for partition ~-Vbete 


T.TMr rATIOTT ACT, 1877— conttnaed 

not accrue before the decis on of the Pr vy ConocU p 

sndbeie entitled to interest on mesne profits from 


loTKOBirn Lau v AsiinDH Kooee 5 W R., 125 

10 — ■ - ■ Suit for possession —In a 

salt instituted after Act XIV oF 1859 came into 
force mesne jrofits ran onlj he recovered for the sis 
years next preccdinp the inatitunon of the suii A 
legalar su^ for mesne profits will he after a suit for 
possession if m the latter suit no question of mesne 
protits was raised or decided Pbataf Chavdba 

BBBBA I SWABlfAMAri 

[3 B 1. B , Ap , 81 12 W R, 6 

11, — Satt for mesne profits — 

A claim for mesne profits during a ncriod preceding 
the three years next before the filing cf tbe plaint 
IS barred by Act XV of 1877 sell II art 109 
Ebisbbisabxi 1? Pabtab Nabat* Sinwii 

[LB E , 10 Calc., 792 L E., 11 1 A , 88 

12 and art 40 Afesos pro 


mg oo the land Tbe plaintiff appealed from the- 


BUit brought m Jaunary 1862 respect iSg property 


sauce, m misfeasance independent of contract ” 
witbiD the meaniag of art 36 f tbe same Act 
SHUB50V0XEE « PATTABBI bIBKAB 

[I 1j K, 4 Calc, 625 


- Suit for iasnajes to per 


8 Period schen due — Time for 

making vp accounts —Where the aeconnti of an 
estate are made up at the end oftbeirdi ary year 
mesne profits are rightly treated as dne at the end of 
each year and interest may be added by way of dam 
ages CnowDHBX Wahed Ali e Jumate 

[low E.,87 

G Shi< for bg person res' 

tored to possession under decree ofFrixy Council — 
The right of act ou to a person who is rcstwed to 
possession under a decree of the Privy Council does 


damagiw for injury to personal property but for 
meane profits and that the six years limititiou was 
applicable to it Embee Sbesii o 8a£o IvABAiy 
SraOE 17 W B., 300 

art 110 (1871, art 110 , 1859, s 1, 

cl 6} 

L — ■ — Suits for arrears of rent — 

Suits for arrears of rent were under Act \IV of 1859 
to be instituted within three years from the list day 
of tbe Bengal (or other) jear in which the arrears. 
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DlLTITATIOlSr ACT, 1877- 

claiiiictl hlmll hriTo bocomo due. 
Cuo-irojuny r. ITABGoi’Aii Kao 


■‘'ontimicd. 
Godikd KniATi 


[3 B. L. E., Ap., 72: 11 W, R., 637 

3. Suit for arrears of rent.— 

IVhtro !i ivirb-jiropricior of a certain talukb, wlio was 
!iKo .acp-Fliarcrin a fractional portion thereof, broiurlit 
suits npiiii.st lus co-talultlitlars in the Eevenue Court ^ 
for luroarb o[ rent without allowing any deduction on i 
nroount of liis sliaro, which suits were (Usmisacd for 
w;int of jnri.sdiction, and afterwards brought a suit I 
for the rent for the same period in the Civil Court,— ) 
Ildd that the suit uas not one for the I’ccovcry j 
aif arjc.vrs of rent within the jnc.aniui: of s. 29, i 
Bengal Act VllI of 1869, but was governed by the I 
proaisionsof Act XIT of 1S39. The suit was one | 
for rent of land, and fell within the scope of cl. 8, 

6. 1 of tlmt Act. GoniNTio CooJtAn CnoavDimi 
r. lL\xso>r . 10 B, Jj. R., 68 : 23 W. B., 162 

3, 


— — - Suit for compensation in 

shape of rent for land. — A suit to make the defen* 
dant liable for coinpcns.otion in the shape of rent for 
the land which he held in the name of his servant 
was ludd to be not a suit for rent under Bengal Act 
VIII of 1869, and was subject to the six years’ 
liinitatiou prescribed by cl. 16, s. 1, Act XIV of 
1839. KiEnEKntnrr MisiiAcr o. Kodebts 

[10 W. B., 287 

4, -» Suit for compensation for 

use and occupation of land. — Wlicrc a contract of 
lease was found to bo a bonami transaction, aud the 
Icssir, though he had all along received the rent from 
the ostensible lessees, was held to bo entitled, when 
the tenure passed by 6.alc in execution to a third party, 
to claim the rent duo from the beneficial lessees, — 
Sicld it was not a suit for rent, but for compensation 
for use and occupation of the lands demised, aud 
cl. 16 of B. 1 of Act XIV of 1859 was applica- 
ble to it. Debsath Rot CHOWpnET v. GrrDA* 
DHtTB Bet. PmsiETO Sek o, DEENAilt Roy 
C nowBiiBY .... ISW. R.jl32 

Ab to B. 1, cL 8, of the Act of 1859, see PoniiSOH 
V. CHOwmimr . . . » 2 W. B., 21 

tTKEODA PEE3ATTD MOOKEBJEE r. EbISTO COOWAB 
AToiteo . 15 B. Ii. E., 60 notoi 19 W. E., 5 
and Hbeee Kxshoee Eot V. Hbe Kishose 
A pnfKAuEB . • . . 23 W, E., 134 

s. — — — ~ Act of 1859 J S. 1, 

cl. S — Suit for rent under benami lease — Use and 
occupation, — Plaintiff, who was the zamindar, haaing 
obtained a decree against the auction-purchaser of 
a patni tenure held under his zamindari for the rents 
of the years 1279, 1280, aud 1281, and being unable 
to realize the whole amount due under the same, 
subsequently Ie.arued that A, who had purchased a 
share in the patni from S, who derived his title 
from the original defendant, had been in possession 
during these years. He then sued A for the balance 
due under the first decree. This suit was filed on 
the 21st Baisack 1285. Held that the eecond suit, 
whether it was governed by Bengal Act VIII of 
1869 or by the general law of limitation, was barred, 
inasmuch as it was a suit for rent and brought more 


j LIMITATION ACT, IQTJ -continued. 

j than three years after the airears became due 
; Pttambur Sen v. Deliyith Boy Chowdhry, 18 W. 

, B; 132, cited 'and distinguished. Raw RunjtrN 
CiitroEEEDExxr V. Raw Labe ATTTKiiopADirYA 

[6 C. L. E., 62 

Madras Bent Beoovery 

AcffMad. Act FIJI of 1835), s, 10 -Suit for 
arrears^ of rent Date from which limitation runs , — 
In a suit for arrears of rent due under a decree given 
tinder s. 10 of the Rent Recovery Act (Jfadras Act 
VIII of 1865) the period of limitation in art. HO, 
Bch. II of the Limitation Act, commences from the 
'date when the plaintiff was iu a position to sue for 
rent, i.e,, the date of the decree. SoBHABADEr Appa 
Rae r.-^CEAXAMAE-VA . I, L. B., 17 Mad,, 225 


7. 


Madras Beni Beoovery 
of 18S5J, s. 10 — Suit to 
Proceedings in Beveniie 
tendered — 


Act (Mad. Act Fill 
recover arrears of rent- 
Court to enforce acceptance of poUah 
Piute from which period ofdimifation is computed. 
— In a suit for rent for a period which had e.vpired 
more than three years before the date of the plaint, 
it appeared that proceedings had taken place in a 
Revenue Court under the Rent Recovery Act 
(Madras), 1865, to enforce acceptance by the 
defendant of the pottah tendered by the landlord. 
Those proceedings had terminated on appeal in favour 
of the landlord less than three years before the insti- 
tution of his suit Held that the period of limitation 
applicable to the suit was not computable from the 
date of the termination of the proceedings under the 
Rent Recovery Act, and that the suit was barred by 
limitation. Sobhaitadri Appa Bau v. Ohalamanna) 
I. L. B; 17 Mad,, 225, overruled. Seieasitode v. 
Sobhafadei Appa Eae . I. L. B,, 19 Mad., 21 

8, Madras Bent Beeocery 

Act (Mad, Act Fill of 1865), s. 10 — Suit to 
recover arrears of rent — Suit to enforce aceepfance - 
of pottah pending — Time from which period of 
limitation is computed,— The cause of action, with 
reference to limitation, in a suit for rent, accrues on 
the date on which the reut is payable by custom or 
contract, irrespective of whether pottah has beefl 
tendered or a suit to enforce acceptance of pottah 
under the Rent Recovery Act (Madras), 1865, is 
pending. HewAbasAwi Pixxai t, Beesxdexxx, 

HISIEIOXBOAED OP Tanjoee 

p. L. E., 22 Mad., 248 

Ranoatya AFpa RaE V. Veueaxa BeddI 

[I. L. B., 22 Mad., 249 note 

pAEAWAsryA GointDAV v. Kandappa Goendae 
[ 1. L. E., 22 Mad., 250 note 

9, Suit for arrears of rent by 

assignee of I andlord — Bengal Tenancy Ad, sch. Ill, 
art. 2.— Art. 2 of Part I of sch. Ill of the Bengal 
Tenancy Act does not apply to a suit brought by an 
assignee of the arrears from tbe landlord, but art. 110 
of the second schedule to the Limitation Act is 
applicable to sneh a case. Mohekdea NaxE Kaxa- 
IJAEEE c. KoiiASH CHANPEA DOOKA 

,[4 0. w, N„ 605 
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andbeis entitled to interest o^ \fjT 


Jo-mmuN LiU e r, 125 
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entitled 

L DUET » 
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^JMl,,roarlu—Ai>o*^—So.xtfcrparUUon—\'l)^f!TO 
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SvU f f 

aurt instituted otter Aet_ Xll _ ; 


~~ 

Aclaimfor loesaer^^ 

the three y«« 

IS barred by Art XV ^ 

KmsnKASAJTE '• 

[L Ii. E., 10 C5iai.7Jt-:^ '< 
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liimTATIOW ACT, 1877~-cnrMiwfd. 

(lie nnj;;li(. fo fnr ns limilntinn wns con- 
!>(' f lit) flntiir/l, f!il!, ns (Jin riplit (o iio'scspioii 
WflS f!< tKiiiJdii riM dll’ cnntrnrt of pulr, if (lie unit 
conlit rot I'i- iniiinlm'iKiI for (.preifir I'rrfonnniirc of 
(In' fr.:i(niff. !{ rnilil j ot hi' niniTifnuirilfor poi«rf‘i!on 
of dll' prnpn.'y S'lil tiiidrr dii' roiitmct. Mujii-nj)- 
vvi Avmaj) li'vAy r. K,u 

[I. Ii. n., 6 All, 213 

7. — — Affach of rcmtrnei — tSiii{ 

frrxjcrifir j crJcriMnsco—lu n unit, fo enforce die 
I'rrfoniinm’i' of mi nuricnunl nllcpcd (o Jmve hccii 
(ntrnd inio l.ibvuit die idnintiffB nnd die prineijm! 
drfriuliiii!*, MluriJ'y die hitler, in coiisiderntion of nn 
niidutiihinp ml tttjiiridly curried ont, wns to ndinit 
die fotiiur. will! were his tifcriiie hrollitrs, to n, slmre 
of dll' jiropi tty of Ids ndojitinp fnlhtr, ■nJiicli jiicJiided 
nn intinst in innd,-- J/c/d thnl die defcndnnt was in 
. n ppsitii n to fulfil dial conlmct on die deaths if his 
ndoptite jarmts respectively, nnd that phiintiff'B 
snit, I'otlinvinp htin hrnnpht within three years of 
the dnti s of tl exe dendis, was lamdhy liniifnfioii. 
JloitAnro I,AU. r. Krwiirs Ijaxi, . 12 "W. E,, 22 

Atehanrje — /tffrcemrnt that 

if tiflrr j’or/;/ t'^ere dtprtrtd of land receired he 
fht aid rrcrtrf ollirr hind . — In ISfl the plaintiffs 
nnd the defendants cirented a deed whorchy they j 
cffectid an exchange of cerlnin lands, and e-nch party 
npretd to resist hy lepnl process or 115 ' hrinpiiig nn j 
action any claim or interference with the other in 
respect of die property cjchanpril, nnd to bear the 
costs which jniplit he iiicnrrcd in saich lepnl proceed- 
inps in certain pioportions, nnd that, if ns a result of 
such proccedinps either of the parties werc-dciirived 
of the Intuls eschanped or any part of them, the 
other shenld innhe it np ent ot certain of his own 
land. In IShl the plaintiffs brought an action 
against a third party who claimed tide to some of the 
eschnnpid lands, and joined the defendants ns defen- 
dants, the latter admitting the plaintiffs’ title. Tlie 
plnintiiTs were defeated in that snit in 1882. In 
3S85 (within three years from the timethe defendants 
refused to give them other land) they sued on thc 
deed of 1 87 ‘ to have the cxclinnpc therein provided 
for carried out. Jh'ld hy the Fnll Ecnch that the 
cansc of 'iiclfoii arrse in 1882, when there was a loss 
to the plaintiffs in the sense contemplated in the deed, 
nnd the dcfendmitR were called upon specifically to 
perform their covenant, nnd that the present snit, 
having been brought within three years nftci- (heir 
rcfneal to perferm it, was within the time fixed by 
art. 113, sell. 11 of the Limitation Act (XV of 1877). 
Horn Tiwahi r. EAGntWATn Tiwahi 

[I. L. B., 10 27 

art. 114 (1871, art. 114) — Sait hi/ 

ccmpani! for frirc of shares allpifed — Eight of 
defendoni to rescind, cenirad — Laches of defen- 
dant.- In a su't by a ci mpany for -the price cf shares 
alhttcd to the defendant in which the defence W’ss 
that there had bicn misstatements and misrepresent- 
ntions which entitled him to rescind the contract, 
Qvari— Vbetlicr, if art. 114 of fch. II of the Limi- 
tation Act was applicable to the case and the defen- 
dant was entitled to bring nn actirn for the rescission 
of the contract within three years from the time 


j IiIMITATIOW ACT, 1877 — continued. 

when the facts entitlinp him to rescind the contract 
, finst became htiown to him, the principle laid down in 
Peel s casCf L. 11. j 2 Ch.. Jlji.i 074. Laivrence^s 
case, L. E., 2 Ch., Ajp., 412, under which the 
defendant would ho barred hy his Inches from re- 
scinding the contract, applies to the 'case. Tennent 
V. Cifg of Glasgow Bank, L. E., 4 Ap. Cas., 615, 
referred to. Ufoitme Lam v. Ski Ganoaji Cotton 
Jtabs Co. . . . 4 c. W, m., 36& 

art, 116 (1871, art. 116), 

I ■ ; Suit for breach of contract. 

- In a suit to recover a sum of money (principal and 
interest) on account of rent paidfrr a’oertain monzah 
which had hecn farmed out fo the plaintiff by defen- 
dant No. 1, but of which the pkinfill could not get 
possession, — Eeld (that the cansc of action, ns laid in 
the plaint, was a breach of contract on the part of the 
princifial defendant, and the action was one for 
damages falling under s. 1 of Act XIV of 1859 
within tiic meaning of cl. 9 if the contract of lease 
was verbal, and within cl. 10 if it was in writing. 
The case was not that of a suit for breach of an im- 
plied contract as distiiignished from a contract of 
actual agreement, and the obligation of the defendant 
to make good the loss caused to the plaintiff was not 
one merely which the law raises upon a state of 
circnmstanccs independently of any actual agree- 
ment. Bnoonr r. Gibbon , . 19 W, E„ 244 

Upheld on review . . .21 W. K., 47' 

2. Implied contract— Contract 

fo do repairs. — IVJiero the defendant employed the 
plaintiff to repair a bungalow, but no express agree- 
ment was .come fo os to the payment for the repairs, 
it was held that on the pcrform.mce of the repairs an 
implied contract to pay their fair value arose, for 
which the period of limitation was six years, as ruled 
in XTmedchand Eukamchand v. Sulakidas Lai- 
chand, 6 Bom., O . 0 ., 16 . Kako Ganesh Datae v. 
SIiniAMiiAi) Khan . . .9 Bom., 28G 

3. Contract between doctor 

and patient as fo fees. — Where a doctor is engaged 
to treat a patient without any arrangement being 
made ot the time as to his fees, there is an im- 
plied contract, an action for breach of which was 
governed by the three years’ limitation under 
s. 1, cl. 9, of Act XIV of 1859. Htoish Chhnbkii 
Shkhah i’. Bkojonath CinjCKERnirTTT 

[13 W. B., 96 

4. ■. Suit for money receired bg 

vakil and paid to agents of client — Cause of action. 

— A vakil received money for his clients and gave it 
to their agent for delivery to them ■, the agent did 
not deliver it accordingly, and the vakil was compelkd 
by the Civil Court to pay it over again. The 
thereupon sued the agent for the money. Eeld 

the case fell under s. 1, cl. 16, of the Act of Limit- 
ation, 1859. Eeld also that, treating the case as one 
of implied contract, the cause of action arose •when 
the plaintiff was compelled to pay money which the 
defendant was legally hound to pay ; and, thirmy, 
that, if the defendant was in truth the plaintiit s 
agent, hut had induced the plaintiff to make him so. 
by the fraudulent representation that he was the 
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-In 1887 the pUintifl bo ^ to ^cAndant 
i^o’l m 1S94 ^hilo Fi't of tbe pwjiise- 
noacy xemaincd nnpail. soil 
Ko 3 2 to 4 Tvho Iiad notice oi thu fict The 
n\aiTili2 now la 189S sa«d to ttnto-c^ h« wen^a 
hen Seld that the enit wa« barred by hiautatun 
Act,lS77, 8ch n. art 111 ^ATE3i’T Cdbot e 
SotrcDAEABAJi ArrA>aAB J Iv,» 

[LIi R., 21 lilad., 141 

B6s<i'Ws‘>Knv:nt ^ 

fI.Ii.R.2QBoni,84e 

^aTt.U3(lB7l.a<t 113) 

See SPECiTie PsnfOB iiwc»— StEciAt 
Ca« 3 . I. ^ S Alod , 87 
- Salt al fait- raluilioo-' 


^eeertainmenf of price— In a *nit for the tpecific 
performaaco ol an agfeeiaeat entered into in 1S58 
to grant ^ pottah when Teonirod, it appeared that 
the plMOtvfii apphed to the def endanta lot a pottah 
in 1874 and in Jiarch 1S7S the dcifendant* finally 
refused to maie the grant, and the ptaiutiOa there 
upon instituted their euit for specific perfonuance 
Held that they were not barred by limitatwa as 
under Act IX «ei 8 n> «h II, «t. tl3. they had 
three years within which to bring their euit from 
the time when they had notice that their right was 
denied l,ywBiEBBBoou CoitiCoitpiKTr Beto 

BAU 

[Lli E.,6Cale.l78:2C,li ^.,268 
S C. on appeal to Pnry Cooocil, where, bowerer, 
this point was not dealt with 

fL !„ B., 6 Calc., 833J L.K,7tA ^ 207 
^ , , — I Spe‘\A‘> perfartnauet— 

Trust— taehei —In 1800 certetn shares lu a «m 
pauy then formed were allotted to 3 on the under' 
eCandme as thenhintiffa *’• • '< 


LIlTITATlON ACT, 1877— 

3 ^nd art 144— Smto 


aKard~Ztein>n 7 o/“contriot ' t» irl 113— Speci- 
fic Relief Aei fIo/lS77J.t 50— By an award bear- 
lag di*^e 7th July 1893 plaintiffs were hell to be 
entitled to certain immoi cable prop rty On Igtli 
Koicmber 1897, they filed a »uit to enforce the 
award On ite bein' contended that the aoit was 
barred by limitatioa unJtr art 113 of the Limit 
atuKi Act it hcia™ in faet for the specific perfoiinanco 
of a contract —Seld that the suit was not barred, 
the article applicable being art 244 A suit to 
enforce an award cannot 'be treated as a smt to 


. Suit for eptetjle perform- 


onre of eonfrocf— Suit o« av-erd—Aet I pJ 1S77 
fSpeeiJie Relief AefJ, t 80 —A eait for money 
based on an award, which directs its payment by the 
defrmikotto tbepUmtiiT isTirtnallya loittohara 
the award spi-dficatly enforced i an) as bye. fiOof 
th» SpeclfitiRchsf Act, 1877, award* are placed tps 
the same fcoMog as contracts, Vt 128, fcb. II 
of the Llmitatidi Act, 1877, u upphesih to neh $ 
snit ScssoBiEle BiUhrcnDis 

[I Ii.B.,6AlL.233 

R Speeifl^ Rthrfdtt (lof 

1877 )>e pO—SuitforhalaMtditeutitron oteard* 


, - .. M.. u ui me suves fnno the do 

leudant, and refusal by hjm to deJirer (hem, (9 
campel the defendant to transfer the sham to(L» 
piaintifs. and register the same m tbiir names. (h« 
plaintiffs’ case wa« tb->i 'i-ft ' ’ 


•A snit for (he rworery of a balance anej da« 
under the term* of an awsrd being rirtnally a fast 
for the ipccifle Cnfo'ccmrat of the awari j*, ty 
rca»n n! 1 30 tf the Specific Behrf Art. IW 7 , 
subject to tbs limitation p*«acriVd by «rt. JI3 ef 
ech. II of the Ltaiutitn Act. 1977. AtHo Biix t. 
Rim Rat, I L R„ B AlK 2^3. WJowei 
EioaraiyTJtaLr.aiAptyifOKisLu ' 

[2;itiL,i8Aii,a 

e. — — — Bad art. Idi-reo/jf 

«i*d C 9«'r**f 0/ lUritieiff 

performiu-e Of fyr f cf 


m->tet>U proptrijf^A ^ 

vamftrww *\p~35,.-^y xs'Cj- 

t!if S-t.»lo 

tbs aasrtwl^^ 

Its* I'srps*', T.* TT-Jkr rt. », 

tbst kA. prrr-^AV* r- r''Z‘-i~r I-vr ■* x 

nit ^tobsre a et->«SKd '■u/'’ 

' • » a-Ifr-JT’weevT’i o' tv t 

■ . ■ ■ ''-•SI!'-';.- 

■ » . I 


AniiED IIaboued Pittei r Aprnj \y>t?u 

ai>E.SCs_B,223 


rww i.jy 

7 * ^ H « A- t, r 


17 pr~ i{4, 

ej'-eij' ^..2 
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LIMITATION ACT, IBIl -continued. 
doubtful if art. 61 of the second schedule of Limit- 
would apply, as against the Seci-etary 
of State for India iu Council, but even if not, the suit 
was barred by art. 115. Doxa Nasain Tewabx d. 
Seoeetaiix ox Sxate xoe India 

[I. L, E,., 14 Calc,, 266 

_ I^- — and art. l^O-Se-mar- 

riage of Sindu widow — Custom — breach of con- 
tract.— The plaintiff sued the defendant, who had 
married the plaintiff’s deceased brother’s widow, tore- 
cover, by way of compens.ation, the money expended 
by his deceased brother’s family on his marriage, 
founding his claim upon a custom prevailing among 
the .Tats of Ajmere, whereby a member of that com- 
munity marrying a widow was hound to recoup the 
expenses incuiTcd by her deceased husband’s family 
on bis marriage. Held that the suit was one of the 
character described in No. 115. sch. II of Act XV of 
1877, and not in No. 120 of that schedule, aud the 
period of limitation was therefore three aud not six 
years. Madda n. Sheo Baesh . 

[L L. E., 3 AIL, 385 

16. • — — and art. 30— Suit ly 

consignee against railtoag company for non-deli- 
very . — Where a suit is brought against a railway 
company by the consignee of goods (not sent on 
sample or for approval) for compensation for non- 
delivery, the period of limitation is not two years 
(art. 30), but three years (art. 115, sch. 11 of the 
Limitation Act, 1877), inasmuch as the consignor 
contracts with the company as agent for the con- 
signee, and the property iu the goods passes to . , 
the consignee on delivery to the company-. Hassaji 
V . East Indian Railwat Comtanx 

[L L. E., 5 Mad., 388 

16, — — — and art. 30 — Bill of 

lading — Contract, Breach of, for delivery of goods 
— Onus of proof of loss of goods. — Where a plaintiff 
brings a suit for breach of contract for non-delivery 
of goods under a bill of lading, it is not open to the 
defendant, after having denied receipt of the goods, 
to set up, or for the Court, after finding that the 
goods had been shipped, but not delivered, to assume, 
without evidence, that the goods wore lost, iu order to 
bring the case within art. 30, sch. II of the Limit- 
ation Act of 1877. Per Gabth, C.J. — Semble 
— Where a plaintiff sues for breach of contract and 
proves his case, the three years’ limitation would be 
applicable, although the defendants were to prove 
that the breach oecuiTed in consequence of some 
wrongful .act of theirs, to which the shorter limitation 
would apply. Mohansing Chawan v. Conder, I. L. 

Jt., 7 Bom., 478, and British India Steam Naviga- 
tion Company v. Mahomed JEsack, I. L. B., 3 Mad., 
107, approved. Danmtod v. Bkitish India Stbam 
Naxisation Comeanx . I. ' Ll . E., 12 Calc., 477 

17. Loan on verbal agreement 

lo repay at a speeifieg, dote. — A suit to recover 
money lent with interest upon a verbal agreement 
-that the loan should be repaid with interest one year 
from the date of the loan, is governed by art. 116 of 
cb. II of Act XV of 1877, which virtually provides 
for all contracts, which are not in writing, registered, I 
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and not othemdse specifically provided for. 
IVAB Mandad I), Eaji Chand Box 

[I.L.E., IOC 

57~ 

traced to he payable at a future date.- 
agamst the legal representative of a dccca 
to recover the amount of the debt it app 
the debt was contracted on 30fch Septen 
and was to be repayable a month after that 
a suit brought on 24th October 1888,— 
Mdttdsami AxxABand Pabeeb JJ., that 
of limitation should be computed from the 
the debt was due, and the suit w,as not b.aiT 
a suit is governed by art. 115, and not by 
the Limitation Act. Bameshwar Mandat 
Chand Boy, I. L. B., 10 Calc., 1033, 
Rajiasami V. Muttusami I. L. E., 15 Mi 

_ 19. Suit on contract 

tered — Money due under unregistered cantj 
able on demand — Money to be paid for pi 
purpose — Consirueiion of agreement.—T 
tiffs were husband and wife, and they were 
on the 14th March 1888. On the day 
marriage the defendant, who was the i 
the first plaintiff, gave him a note addi 
his (the defendant’s) firm as follows: "L 
pleased to pay £17, 000, namely, seven thou 
ornaments in respect thereof, together witl 
thereon, at the rate of B4, namely four, pot 
turn per one annum, within a period of 8 
. three, years from this day.” The first plaii 
this note to the defendant's firm, and it 
received the following document addressed to 
"You seat oie chithi (note) for £7,000, 
seven thousand, on me. The sum which yoi 
caused to be paid to you in respect of the or 
appertaining to your marriage has been 
to your account, bearing interest at 4, name 
per cent. Per the same this ‘receipt ’ has be 
in writing.” No money was actually paif 
defendant to the plaintiffs, aud none was lod 
the defendant’s firm by the plwntiff e, but subs 
to the above transaction an account was kep 
defendant’s books,' in which the first plain 
duly credited with interest every year. Ii 
1894, the first plaintifE demanded from the di 
the amount standing to his credit out of his i 
The defendant pleaded limitation. Neld t 
purpose for which the money was to be pa 
the purchase of ornaments for the irifc, ii 
that it was the intention of the parties that J 
should not be made until the plaintiffs were p 
to purchase ornaments, and that until tl 
money should remain with the defendant’s fin- 
intention was that the money should not 1 
until the plaintiffs required it for tlic purj 
which it was destined, and demanded it. 1 
tract was not broken until the plaintiffs dc- 
the money, which they did in March 1894. 
115 of sch. II of ‘the Limitation Act (XY o 
applied to the case, and the suit was not 
MANOHEBJI BoJIAKJI V. NUSSEBWANOrl JTano 

[I. L. E, SO B 



( 50*0 ) 


( E069 ) DIGEST OP CASES 


LIMITATION ACT, 1877— <!onfin«erf 

b&ve 

JJXl 

6 — Conlracl to supply good* 

— 6«if for lalance due —In a *«it to recover a 
balance due for articles supplied to defendant on 
accrunt current between the partica where an 


intervals after pajmentonpreaentat ou it was found 
that plaintiff last on the 1st Assar IS^d retamed 
to ilcltudant the unpaid ch ttia then on hand hnt 


6 Sreaeh of oonlraot »» not 

tatu^g ng dtcret— Canto o/ actw —Where S for 


[3 Dom A C , A/ 

8 Smt on agreement to pag 

rent toereixtor — Cause of acton — FUintiff exc 
cuted a zui 1 peshgi lease to defendant for a term of 
years and arranged with him contemporanronsly 


Q. ' ■ ■ ■ Suit for alotemtnl of rent 

founded on agreement for tneaturemenl — Pagmen! 

Toi m 


LIMITATION ACT, 1877— cont ued 
of tame rent — Abandonment In a suit for abate 
uent of rent founded on an agreement that at a 
certain time the land should be measured and if 


Baying that the agreement was abandoned by the 

S artiec Psosrjfso SToiBB Dosjzb v Dota 3forEB 
I038EB 22 W 11,275 


11 ■ - ' ' ' Coniraet for mannfaelnred 

\nd go— Breath of coniraet Certain factor es al 
ready (oini with indji-o were gives in lease by tbs 


■ Sn tforbreach tf oontraet 


EsacE & Co I L It , S Had , 107 

13' and B 61 Agent for pur- 

ehate of tloret for Q-ovemment Suit Jy — Cause 
of aetton — Suxt agaxnst iS’serefary of State — A 
knoutedgmeni—Aci t^VoflS"" ts 19and20 — Tie 


pay bun the amount ^laiiuea neta i at it was 

8 A 


7 jSi*«#/or freee on land after 

tjjectmeni—Cauti of aeUon—A having been in 
possess on of garden hnd from 1830 as tenant of B 
Under a two years lease continued to occupy as 
yearly tenant till 1800 when he was ejected in 



( forn ) 


DIOKST of CASK.^:. 


Z.WriTA'TIOK ACT, 1877 -r 

O.it t u tilt (!r._v Jit liiiii Aimiiiiiiiil ji,>.\iui'i!l ( Ikit t}ic 

<rt\i^. i.r liHirnntr-i' i !) ihy, n« tlu^ 

<U<! j-tx j will tint ill* rJiiiitrii (.iich liiO'icy nrrcin]. 
ii.fjiv. yt-.iii! (lilt tml tn-.kr nuy Htttitio;! ntirJi 
1' ?)'!, Jhh^ tint t)ii> Pitit (cn^ dot h'k* wliiit) f,)) 
vi'.i.'m tlii ti'ijii- (,f r.t!. »T. nf fcli. J] „f 
NV of 1ST7, l.tit o-’O' to mJiJcIi tirt. IK', of Hint M-hr- 
(tut.- HAS ntul it mi.^Jit o„ i|,o 

j'tiiut «it!.tri{ Miy Mmiiittm'iit tlirr.t.f. . 

r. .‘•ciiK’ . . I. Ii. 1?„0 An.,270 

8. - - - iVciV to rffiivrr vfotn/ ilur 

t ’> TtpliUrtil ! t r.-i — Ci-riprtisolioii for I rrnrl> of 
A ill'll to rito'tr nionry iijon it rr';5<- 


( 6070 ) 

LIAnTATlOK- ACT, 1877-ro«fi„wA 




I’.AJtC.U 

32. 


KJir.r DnivA Siko 

L. 33,, 21 Calc,, 87 


on a reoisterctllcn 

amjjnr ”,u„pj>roj,nalw,i f,„ ez^’eufor de 


i i!ii i« ft suit for t'ornjuiufttion for lircntOi of 


roft’n-.il III ttrr.iti; 


Uci'tiri-il tiilliin il,(. int.nuino of 

. j. < «««» m * , 4 . 


itrt. 110 of poll, It to Art ,KV of f}i77, nml tmi-Jt i>c 
!inv,>i-Jit v.Uliiti sth Afar* front Uic time wlitn tlio 
Jitrir-A t f Itii.itftil ti t'onlil Vpc'" t'' f'tn ncntiiAl n MtU 
i f* Dslit f.t ft "lini'i'.nr rnntmrt not rrAitornl, Kono- 
Mof'Kiii’fAi'ii.tYA r. .Mririi'j: 

rr. li. R, 0 Cnlc., 04 

0^ . Hfpist'rftt l.i'O't Jor thr 

/'fi' f'fnt offirfirv. — JlrUl, folio'vitii: Jfv.totn .-f/i 
AVer. V. Jlofi At: AV.iii). /. A. A’., 'i All., CIV), that 
ft ioiit ci'i ft riuKtircil lo'iil for till’ jtajmnU of ntonoy, 
which kill ii' t I'cdt JMiil on the (hto iKtc, ii n snit for 
cotDl'ttiialion for the l,rcnrh of ft oontmrt in writing' 
rryistiriil, fltl‘1 till rrforo thr litnitntion niijilicnhlr to 
fttifli ft suit t< tliftt jirtividrd t>y art. 110, ach. 11 of thr 
liimit-ntion Act. The jirinciplr on tcjiich the 0111111 ;:; 
tint ft unit oil ft brtid whirli Imfl not hccu paid on thr 
due dntr i.« ft suit for cotupcnaation oxptftinrd hy 
SlTAI’.T, C.A., nnd yalotoomnr Mook-hnpatlhaon v. 
ftlra MiiUicl, J. L. It.. 0 Cole., 3-1, referred to. 
Ifnc.vM r. NASin tni-jii;! AtiM.Mi 

p. L. R, 4 AU., 265 

10 . - '?«»V for rtonty due on 


— 111 ft suit on ft rr;;lstrrr(i‘bond jt.nynhlc in’clevt 
\ curly iiutnImrnfA to rrrovrr iiisfahiirnts r> to 1 
from thr upnjiutMhi. of t,vo deernsed cr-dcbtoi 
(«ho n« liiftnariiij, nirmbnu of mi imdividfd Hind 




the plftintitr added fts defrnd.mifa f7, thrfon-in-lmv'o 
otir of the dfccnsid fo-dcMors. and Ids two brothen 
oil thr pr. nnd that they, in collusion with tliowidot 
ofMieh (licdiu'd, cirdebfer, hnd ns volunteers inter 
inn dltd tnih nnd po»scs.scd thtinsrlvis of subsfan 
twlly the wliolr property of (he fmnily of the dccoasci 
co-dcblor. The hmid was dated 2Cth Srareli 1870 
Jho enrlust instalment sued for fell duo on 13th 
March 1874. Iff Id that, ns the bond was a registered 
I-imd mid the property had .been misappropriated 
uitidn three years of thr date of the suit, the suit 
u a» not barred hy limitation. MAOAT,tTii GnnapiAn 
r. Xaiitama Itcwun . 1. 3k R, 3 Mad., 359 


rrijiftfred load . — A suit to recover money due upon 
ft registered limid is a suit for compcn.satiou for broach 
of contract witliiu thr tncauiiig of art. IIG, rch. II 
eiC Art XV nf 1877. yolo Coontnr Slonkopr.dhapa 
V. Sirn Midlicl', J, X. Jl., C Cole., O t ; 6 C. L. J!., 
573, See Oniiri A'tml wr v. k'tirjo, I. L.Jl , 3 All., 
!f7C ; Gnne.di Krithno v. lifaitharrnr, f. L. Jl., 6 
Hon., 75 ; '1';/f)Alint}o Tillnl s'. Thetehnnamorti 
IHlUi, J. J.. K.. 3 ftad., 7C. Kai.VT Kam r. I, AW 
DiiAKt'Ki'iiAiir Saiiai . . lie. Ii. R, 361 

n - - . - JUflUtered hand crecuted 

hp minor.— A. sum of money was ndvaucttl by the 
jilaintiit to ft minor who gave a V.ond for the amount 
nnd duly rrgl.stero<l the same. In a suit on the bond 
it was urged on behalf of thr minor, who hnd not 
attained luajority at the time tlio suit wns filed, that 
lie was not linble uiulcr the bond, and that thr fact 
of its being registered could not help the plaintiff, mid 
consequently the suit wns barred bj' limitation, being 
hiouglit more tiinn tliree years after the ndinnee wns 
made,— ITcfrf that in such a ease the bond could not 
he ignored nnd treated ns uon-c.xistcnt; being the basis 
of the suit, and that, on its being juovcel to have been 
executed by the minor ia respect of money advanced 
for necessaries, effect must he given to the fact of 
rcgistrolion, nnd the suit having been brought within 
six years from the date of the bond wns uot barred by 


13. 


iSm'f lo recorer arrears aj 


rent an rrphtered CDnlrncf— Compensation— Con- 
Irnrt Jet, 73 . — A suit to recover arrears of rent 


iil-nn n n'gi«trrn1 eontmet is povemed^hy nrt, 116, 
sell. II, Act XV of 1877. Compensation is used in 


tbr fame sense in that article ns is the Contract Act, 
s. 73. VyrimiA-oA Fawi r. TiiKicnAKAiiriiTi 
I’n-ii-'i .... L L. R, 3 Ilad., 76 


14, 


and nrt. US—SuK bu 
tnorlyayor lo recorer lUcney due on a reyisfeted 


morlyaffe-dced. — A suit by a mortgagor (o' recover 
money dne on a registered mortgage-deed, together 
with Aimagcs for non-payment, is not a suit to which 
the period of limitation prescribed by the Limitation 
Art (XV of 1877), sch. II, art. 113 (for specific^ 
performance of n contract) is applicable. Theperiod' 
of limitation applicable to such a suit is that 
prescribed by art. IIG of sch. II of the said Act 
(for compensation for the breach of a contract in 
writing registered' ; nnd the time from which limit- 
ation will mnngnlnsttliemorfgagor is, in the absence 
of any specific provision to the contrary, the date of 
thccsccntion of the mortgage-deed. Gattri Shanl-ar 
V. Surjii, I. J.. JJ„ 3 AIL, 276 ; Husain AH Khan 
V. IfnCz AH Khanf I. L. Jt., 3 AIL, 600 ; Holo- 
coomnr illoofhopndhapa v, Siru Jtlullicl;, J. L. K., 

C Calc., 34 ;„ViihiUnya Fillni v. Thelchanamurti 
Fillai, T. L. 21., 3 Had., 76; and Oanesh Krishna 
V. hladfiarrar linrji, I, L, H., 6 Horn., 75, rcfcri'cd 
to. Katjuat SiNoii r. Indab Singh 

[L Ii. E., 13 AU., 200- 


16. 


• and art. 66 — Vendor and 


purchaser — Apreement hy purchaser to refund pur~ 
chase-monei/ in case land said proved deficient in 
quantity — Suit for refund — Suit for compensation 
for breach of contract.— TAxa vendor of certain land 
agreed in the conveyance, which was registered, that in 
ease the land actually conveyed provccl to be less than 
that purporting to he conveyed, he should make a. 


( 6073 ) 


DJOLST OF OASES 


( 607i ) 


XIMITATION ACT, 1877— po»<tnu«rf 

20 Brenchofcoitrjei — Gauie 

ofacUon — Da naget In a su t for breach of a con 
tract tobe performed at d fferent times the period of 
1 mitat on must be calculated from each breach of 
contract as it irises Where there is a co tract for 
performing ecrtiin dut es in each of several years 


^ee the dec s o i of the ease by the D i la oa Bench 
after the ruling of the Tull Bench JIotbb Sahoo 
V PoBBES 0 "W B 278 

On th i clause tee also LricnrNiBAiv Mjti-bb » 
Kbettbo Pal Sinq Bo? 

P3B.XE. P 0,148 20W B 380 

21 Conti u ng hreaeX — Con- 

tract — A agreed with B to refund to N the pneo 
of certain property sold by ^ to N and of which a 
share belonged to B A having died without ful 
filling the agreetnent N obta ned agiiuit B a de 
cree tor possess ou of part of the property Five 
years subsequent to suit B s neirs sued A s 
heirs for dimiges for breach of the agreement S«/d 
that such breach of the agreement was a coni naing 
breach and bad not even yet cessed sad that (here 
fore tho present suit was not barred by art IIS 
ach 11 of the Limitation Act Imdao An e Buxbat 
A u I L B . 0 AU . 457 

22 ■ ' and s ^ti—Bond—InUrett 
poii d em— yo« pagmeni of principal and tnlertil 
ai agreed date — Conimu ng Ireaek—Su eestive 
IreaeAei —Upon fa lure to p y the principal and 
interest scenred by a bond upon the day appointed 
for such paymenf breach of the contract to pay 
IS comm tted and there is no continu ng breach 

A <’'» •• ^ches 

on Act 

1.x. XJ AM, XW xxxl , 85 

23 , , Breach of contract — Be 


UaHITATION ACT, 1877-eo»(inae£f 
wh ch sum w the property of L (the plaintiff) 
Sold t1 at the document co Id not be cons dered a 
written contract or engagement LAssnuANATTAtr 
V srvASAsrr Kow 4 Mad , 210 

2 Coni act or engagement tn 


promissory note hid been registered previ us to the 


Be# SnoiiBo Cntr'cnsB Sbaha v Baboda Soov 
nuBCB Debia . • 5W B,45 

3 ifoiie of regntrat on~Rf 

g tirahon before caret The teg itrat on must be 
under one of the I^eg stration Acts or Regulations 
Attestation before a eizee i as bcU not to be registrii 
tioo within el 10 I 1 of Act VIV of 1659 Uo;a 
hlOTEB BaDBS V ^OEO?EB DABIE . 1 W B., 83 

4 Meg tiered bond —JZeld tlut 

I T X ' I 


1.1 li B., J Aix, COJ 

6 Megistered intial nent bond 

Suilon-'Coalrael i» err»< ity reyisfered — Art 116 
of the Lim tation Act is appl cable to a suit ou a 


0 — ■ ■■ ■■- Begxitered bond — Cooipen* 


agretu luai laiatuwv j.»v. xus u, 
change of the revenue registry T should return the 
puTcbase-money C was put in possess on but id 


art. 116 

Be# Dekiah Ageicpltueists Rexteb 
Acr 18“9 8 721 L R 8 Bout, 

1. ' — Coniraet or engagement ta 

—Where a writing signed by the defendant 
was in these terms S (defendant) holds B476 
yol nr 


7 TegitUred bond for the 

pagmentof snaney— Buif ftr compentalton for the 
ireaci o] « contraoi sn t r regitlered — Ihe 

defendant having borrowtd money from the pla ntiff, 
giTC him a bond dated 4th July 1672 for the 
payment of such money witl interest within two 
years or on certain continge icics contemplated and 
defined in such bond Such bond did not specify a 


8a 2 



( r-orn ) 


morsT OP CASKS. 


( roso ) 


MMITATIOW ACT, 1677~<-o«/,-n«f(/. 
ntt, 1 (<f till’ liiti U'l'ifci Alt. tJ}'!'*!)! C>i>;5i>n! 

I'i r. Jfff.J I).,f ; 

(1. U R. 25 Cfile.. -.,22 

, -- .. f'Uif '•R /(I Cf/," #tii <1 nt 

of (pviiltli' If! 1S7-), 

K‘.«! s\i Uii ir'<fn«"it. It, .!'« nuii’iti r, was rt tnkil 
|ra(!:n’i".; in <Ji' Hi;'!i fVnn!, j! fm>I o’lf-iinr,} nn 
of tlif 1 V intirrr* in (In' )i ml a-ifd 

O'), HWii f.'o'htr Ui'iil f' V Hn.ftuo liUvon tlio 
'anx till' J>-‘. .It;!y for 

/) j'-i \ ! "lily }‘*iril)'\'.tl till’ ton liO>i(]< nt n rili’ 
It’, f Si,",!’."-! (if tin ilnri< of n inofii'iril rmirt K r lir> 

,(** from // jiarjort"! to Iif nniTo 

to .1 Sj) !!i of f. rtoin drlt's i «‘mI to liiiii by II. 

?,(> itiiinrl fail ir, ;i Jnid t !i tlicloml. Mill IKJ tftlili'r 
bad t.y'j imil'i I" tiir jiUintifT. llfh! in ti suit 
J>r, )•;{■])! (!) If-*- } tl.-ji f!((> ptr) 0 !i'!l r(i7!o<ly 

tyna ! arrid by nrt. !!»’• of tin- I.iisiilalio!! Art. 

Kati!.'.'",* vt r. SrM:t''AM'A 

IJ. J,. R, 21 Mfld, 50 

2*1. - - Tt'nnpft fi-r 

tTrof I '1 f'nr f/ofr-— f’*or<rr rn A i,/iT'Ar-'RVf/ /■)■<• 

/ ■- .’■‘f 'rrOJiVr cr r, nItnnxK;; ArfRr'irt cf rrn* 

— Pat! n}** ' ci* * *i oft' r tlir <tiir (Inlo of n niorl- 
tmpo f' .” j ut of ilip jiritirijnl n.oni-y «)Hri 

tlir line dat*. nrr i!rttms;c< for bnacli of rontmrt, and 
j" I inltnat ji-ijaldr in jn rforn anci of a roiitnict; 
ntiil titnbr nrt. Hfi, tcli. 11 of the Limitation Art 
(XV of 1S(7), a mill to rvrover fiirli damajrfp miist 
l>o5TO(n;lit a'itliiii *ix yfivr< from tlm time wlnii tlir 
contrait for tlic bnarli of xvlileli they arc clainic,! 
xvn« I'toVin. XI rani.ot. be nld tlmt ?nrli dntnn',:cB 
nn', from tbo dale rvbrn thr rmilnict rv.v) 1 pd'tii, niid 
rarn before tliey baxe been nircrtainnl or <lcrre*d, a 
tbarve iijmn Uic proj’irty byjmlbcc.attd, fo a'* to 
in.afi'nrt. llCin’ip|i!ic3lile. Frirr v, Grent V'eslern 
JJfliiroi/ Co., to L, ,7, Jtxcfi,, 67; Hfcrffdn v. 
.Tor.ft, i’S L. J. T.xc!,., 5F2 ; Ccrdillo v, Wrgnelin, 

X. L. Ji.. OCh.B, 2S7 1 /(I rr A'rrr’r To/iVy, X. J{., 

B 7.’g., ii.'if ; Liypnrti y, !• A- J'-> 7-1 

S9J ; Cool' V. I’ofJrr, F.,7 77. aiiX I. A}\, 27 ; 
witl Jtifltn Dual V. f'rfiV TxtiraUtitt, I. X. A’., 8 
All., •ISO) di«titipui<ilK<l. In mcli ensfa tlirre ii one 
lirearb of tlic rontmet, namely, the non-paynicnt on 
the date agreed nj^on, and there la no ([ntstion of con- 
tinnivrr or sncecaivc brcnrhcf. Xtamnh AU v. 
OvXnh Cliawl, I. X. It., 10 All., Sj, referred to. 
BnAom-Ayx Sixoii r. Pahtao Snrojr 

[1. 1). R„ 11 AU., 416 

25. — — — Interest on deed of con- 

diltonnl sole — Meres/ after date fixed for pay- 
ment of principal and interest — Absence of agree- 
tnent topay such interest — Compensation for breach 
of contract. — ItTiorc there is no stipuhation in a dead 
of conditional sale to pay interest after the day fixed 
for the repayment of principal and interest, a claim 
for interest after due date is a claim for compensa- 
tion for breach of conti-act, and a snit for the re- 
covery of such compensation must be brought within 
BIX years from the date of the breach. Juggomohun 
Ohote V. ifniitcfe Ohand, 7 Moore’s I. A., 279, re- 
ferred to. Mansah AU v. Qulal Chand, 1. Z/.F., 10 
All., 95, and JIhaguant Singh v. Bargao Singh, J. 

Xi, XI., 11 A/L, dIG, approved of. JBhugtcan Xial v. 


IsmiTATXON ACT, 1877-confi,me(f. 

Mohip .\arain Singh, mrcpnrted, and Oolam Alas 
V, Mohamn! Infer, T. L. It., 19 Calc., 23 note, fol- 
low, d. fiviinr Jvonjt r. BnoiAwswAUi CoojrAu 
• • . I.L.R.,10Calo.,l9 

Oor-Ast Abab r. ilfAifOitix) .lArrm 

[I, Jj. B., 19 Calc,, 23 note 

^8, Mortgage ly conditional 

"-/f'/- due date— Interest Act 
of fSOJ -J.imitation Act, art. 132- 
j 7'ranfir of I'ropertu Act, s. SG —Jleld bv a 
nmiority of (he full Rench (JfACinAy, C.J., 
O’JviM-Ai/y, J„»))d MAcwrraso.v, j.) ihnt, uhen a 
Jnort'gn'K'C-l ond contains uo stipulation for tlie iny- 
mi nt of inUnst after (he due date, interest is pay- 
nble by i irfne of the Interest Act (XXXII of 1S39). 
Art. lit; of sell, n to the Limitation Act prcscrifacs 
the p.rioc! of limiteition in such a case; and therefore 
o.nly sir years’ interest after the due elato at 0 per 
cent, per animin i« rcfovcmble. 'Ibc mortgagor can- 
not rcthfin until he lias repaid the principal sum 
with sneli interest and costs. Oudri ICoer v. Bhu- 
hnnesieari Coomar Singh, I. L. It., 19 Calc., 10, ap- 
proerel. Mathura XJas v, Xarindar Bahadur X’al, 
J. X. 11., 19^ill., 1)9 ! L. B., 23 I. A., 138; Cool- r. 
J'omler, X. 7 XI, X., 27 ; and Jiihrnmjit Teicari 
V. Dvrgn X>ynl I'rieari, J. L, Jl., 21 Calc,, 274, rc- 
trircil to. 'Held (by TarTO-YA:.’ nnel Baneojej:,' 
•A/.) that the interert after due dale should bo rc- 
gnreied ns inferrst due on the mortgage within the 
meaning of s SC of the Transfer of Prcipcrty Act {IV 
of ISS-J ; and that being so, that it becomes a charge 
on the mortgaged property, nnel tlic period of limit- 
ation ajiplieable to the claim for. such interest is 
I twelsc je-ars uuekr art. 132 of sch II to the Limit- 
I ation Act (XV of 18(7). Jtoii SiKGn v. ItAaionAHi 
I Sing;; , . , I. L. E., 24 Calc,, 098 

j p. C. W. 2sr„ 437 

! 27. — i?teiV on mortgage — Claim 

for infcreit post diem in absence of covenant — 
Claim in nature flf damages. — The defendants hypo- 
thccatcd to the plaintiff, to secure repayment of a 
debt, their iuterc.st iu certain lands. The hypothc- 
cution-decd was executed in 1875 and registered, and 
it contained the following terms with regard to 
interest and the repayment of the debt: “l\''e (the 
obligors) shall pay interest at 7 per cent, per annum 
before the 30tU October of each year ; wc shall pay 
in full the principal amount on the 30th October 
1878, aft< r clearing off the interest, and redeem this 
deed; should wc fail to pay the interest regularly 
according to the instalments, wo shall at once p.iy the 
principal together with the amount of interest.”' 
Default Mas made in the payment of interest in 1876. 
The plaintiff in 18S8 sued the e.xccutants of the 
above instrument ond their heirs and representatives 
to recover the principal together with interest up to 
date. The Court of first instance held that the claim 
for a personal decree nas barred by limitation, but 
passed a decree directing the sale of the hypothe- 
cated land in default of payment of the principal to- 
gether with interest up to date. On appeal, — Held, 
that, since the instrument did not provide for interest 
post diem, any claim in the nature of a claim for- 
such interest could be allowed by way of damages- 
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DIOBST 07 CASiiS. 


( W8 ) 


XIMITATION ACT, 1877— con<»t»erf. 
refund to the purchaser of thepurchasc money m pro- 


deficient, the purchaser sued the vendor for the aalue (tf 
the quantityofjand deficient Heldb^ SFAUltlB, J , 
that the suit uas one of the nature described ill 
art C5, 8ch II of Act XV of 1877, to which, the 
agreement being in writing registered, the Imutatioa 
provided by art llC, sch II of that Act, was 
applicable Seld by OnopiEZS, J, that art 11^ 
sch II of Act X\ of 1877, was applicable to the 
suit Eisbek Lai I) EmocK 

tl. L. K . 3 AM , 712 


AJitSEU . 1. L. it., io Au , smO 


referred to GxBHaifiriiD DATia Jha v haiUJi- 

HONS DatTA Jba I. It n., 23 Calc, 646 

18. /Suitybrren^ — RtguUred 


19. ■ Covenant implied *» r«yi«- 

tered tale deed — Tran’fer of Sropertg Act (IV 
oflSSSJ,! 55 — Implied cotenant for iittt — 
for damage* for ireacA — On 8th February 1889 
the defcndict sold to the plaintiff, tindera registered 
Conveyance containing no express covenant for bUe, 
laud of which he Was not in possession, and the pnr* 


UailTATION ACT, 1877— eonanued. 
chase-money was paid The plaintiff and the defen- 
dant sued to recover possession, but failed on the 
grtmod that the vendor had no title The phintiff 
now sued ou 7th February 1895 to recover with 


suit was not barred by limitation, bat tne pUiniiA 
Was entitled to the relief sought by him EniSBNAV 
IfaiiBUB ( EawwAir . J. h H., 21 Alad., 8 

20 and art. 120—2’ra»»- 

fer of Properlg Art (JV of 18S2J, f B8 — Su>/ for 
viortaaQe money by mortgagee on disturbance of 


2L — — and arts 89 and 00 — 


of 1877. when the co itract onder which the ageat 
'«•« emoloyed is contained m a duly registered 


sch II of Act XV of 1877, the word “ compensa- 
tion" seems to be used m the aensc in which it 
appears in a 73 of the Contract Act (IX of 1872) 
In April 1875, A entered into au agreement in 
writing With B, whereby be agreed to act as the 
manager of B'i samiodans and othei landed pro- 
perties for three years, on certain terms therein men- 
tioned The ngreement was duly registered On 


GBITESAn or itSHOAL . A. AJ. at , l-d _ . 

22 Smt for arrears of rent 

— Reguierti contracf.— A sn t to recover arrears of 
rent npim a registered contract is governed by sch. II, 
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DIQESI? OF CASES. 


( 5081 ) 


LIMITATION ACT, imi -continued. 

(livtc of the cloiith of the adoptive father,” does not 
interfere with the right which, but for it, a plaintilf 
has of bringing a suit to recover possession of real 
property witliin twelve years froin the time wlien the 
right accrued. Eaj Bahadtjb Singh v. AomrainiT 
Lai . . L. K., 6 I. A., 110 : 6 C. L. B,., 12 

3, ; Suit to set aside adoption. 

— Plaintiff sued in 1877 to set aside an adoption which 
was alleged to have taken place twenty years before, 
and, as heir of the husband of the last Adhikar, who 
died ill 1282, to obtain-posscssion of a certain temple 
and properties attached thereto which the defendant 
claimed under the said adoption.’ Held, on the author- 
ity of Itaj'^ahadiir Singh v. Achumbit Lai, L. if., 

6 I. A., 110 ! 6 Calc., L. if., 79, that the suit was not 
barred by art. 129, sch. II of Act IX of 1871. Puuka 
Bahain Agdhikab v. Hemokant Ahdhihab 

[0 Q. L. B., 46 

4, ■ Suit to obtain a declaration 

that an alleged adoption is invalid or never tooh 
place — Suit for possession of immoveable property 
— Act 21 P" of 1877, sch. II, art, 141. — Art. 118 of 
the Limitation Act applies only to suits where the re- 
lief claimed is purely for a declaration that an alleged 

'adoption is invalid or never in fact took place. Such 
a suit is distinct from a suit for possession of property, I 
and the latter kind of suit cannot be held to be barred 
ns a suit brought under art. 118, merely by reason of 
its raising a question of the validity -of an adoption, 
but is separately provided for by art. 141. It is dis- 
cretionary in a Court to grant relief by a declaration 
of a right, and consequently the fact that a person 
has not sued for a declaration should not be a bar to 
a suit for possession of property on any ground of 
limitation prescribed for the former. Basdeo ti. 
Gopae . ; . . I. L. B., 8 All., 644 

5, 1 Act IX of 1871, art. 129 — 

Meaning of “suit to set aside adoption.’’ — Art. 129 
of sch. II of Act IX of 1871, the Indian Limitation 
Act of that year, using the expression “suit to set 
aside an adoption,” denoted a suit bringing the vali- 
dity of an adoption into question j and the rule of 
limitation given by that article applied to all suits in 
which the suitor could not succeed without displacing 
an apparent adoption, in virtue of which the opposite 
party was in possession. The plaintiffs, as collateral 
heu-3 of a childless Hindu, questioned the adoptions 
purporting to have been made by his widows in pur- 
suance of authority from him ; such adoptions having 
been followed by continuous possession, and having 
been recognized in formal instruments, proceedings, 
and decrees to which the plaintiffs were parties. Meld 
on the ground that the adoptions were brought into 
question more than twelve years after their date, 
though less than tw'elve years after the plaintiffs’ 
titles (if any) had accrued at the death of the surviv- 
ing widow, that the suits were barred under art. 129 
of sch. 11 of Act IX of 1871. P.art of the language 
of the judgment in JRaja Bahadtcr Singh v. Ach- 
umbit Lall, L. M., 6 I.' A., 110, referred to, and that 
case, in which the plaintiffs’ claim was not affected 
by the widow’s adoption, distinguished from the pre- 
sent. J AGADAMBA ChAODHBAHI V. DAKHIKA MOHUH 


LIMITATION ACT, 1877 — continued, 

Bor Chaodhbi. Saboha Moehit Eor Chaodhei 
V. Dakhina Mohee Bor Chaouhbi 

[L L. E., 13 Gale., 308 
L.B., 131. A.. 84 

. ” ~I~. Stdt questioning an adop- 

tion Invalidity , by Hindu lam, of second'adoption. 
— An adopted son, proprietor in possession of half of 
the estate of his adoptive father, deceased, sued to 
obtain the other half which was in the defendant’s 
possession. The defence was that the latter was -en- 
titled to the half share in dispute, having been ad- 
opted to the deceased under a power given by him to 
his widow, and exercised by .her. Held that the suit, 
having, in order to succeed, brought into question the 
second adoption, was a suit to set aside an adoption 
within the meaning of art. 129, sob. II, Act IX of 
1871, the Limitation Act in force for a period after 
the cause of suit had arisen.' Jagadamba Choio- 
dhrani v. Lakhina Mohan, I. L, R., 13 Calc.,308 : 
L. R., 13 I. A., 84, referred to and followed. With 
reference to the coming into operation of the subse- 
quent Limitation Act (XV of 1877), s. 2 of the latter 
Act prevented the revival of any right to sue already 
ban-od by the previous Act, as the right now claimed 
had been. Appasami Odayar v. Sabramanya Oda- 
yar, 1. L. M., 12 Mad., 26 ; L. R., 15 I. A., 167, 
referred to. It was nevertheless clear that, if this suit 
had not been barred, the seeond adoption could not 
have been held valid under Hindu law as an adop- 
tion ; because, by that law, a second adoption cannot 
be made during tlie life of a son previously adopted. 
Rungama., v. Atchama, 4 Moore’s J. A., 1, referred 
to. Mohesh Haeaie Mens hi v. Taeeok Nath 
Moitea . , . I. L. e;, 20 Calc., 487 

[L. E., 80 1. A., 30 

7. — — and art. 125 — Suit by re- 

versioner to declare adoption invalid and set aside 
olieBdiion.— Where a plaintiff ns reversioner prayed 
for a declaration that an adoption alleged to have been 
made by a Hindu widow eighteen years before suit, 
WJis invalid, and that the sale of certain property made 
by the widow and the adopted son two years before 
suit was not binding upon him, — Held that the suit, 
being substantially brought to declare the invalidity 
of the sale so as to enable plaintiff to recover as rever- 
sioner on the death of the widow and adopted son, and 
the declaration as to the adoption being ancillary to 
that claim, was not barred by limitation. SeinivaSA 
t’. Venk-iteamana . . I. L. B., 5 Mad., 121 

8, Suit for declaration that 

alleged adoption is invalid. — Where, in a suit brought 
in 1885 'for a declaration that an adoption alleged to 
have taken place in 1871 was null and void, the 
factiim of adoption was disputed, and it was not 
shown that the alleged adoption became known to the 
plaintiff before 1881, — Held, with referenre to art. 118 
of sch. II of the Limitation Act (XV of 1877), 
that the suit was within time. Jagadamba Chao- 
dhrani v. Hakhina Mohun Roy Chaodhri, I. L. R., 

13 Calc., 303, distinguished. Ganga Sahai v. 
Lekheaj Singh . . I. L. B., 9 All., 253 

g. Suit for possession where 

adoption is set up — Hindu law, Adoption. ^Against 
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XmiTATION A.CT. 1877 tD*U%iui 

only and 

the claim a 

principal o 

barred by 

LimitatonAct Sasi Bm Sabhiax t SamiFiixai 
[I L R , 18 Mad , 257 
But tee EiMA Eeedi r Ajpaji Pbdm 

[I Ii B, 18 Mad, 248 

where interest jjort rfiem wai alloy, cd though barred 

S8 Suit Jcr interest post 

diem i» alstnce of eote*ni>t— on mortgage 
— The pla ntiff sued m 1693 to recover prmmj^ to- 
gether with interest dne up to date on a mortgage 
which prOTideil for the repayment of principal and 
interest in December 188** hut cmta&cd no coven 
ant for the payment of interest post dtem Btld 
! that the claim for interest post ditm Was barred by 
limitation Teatab Auual t Lazsbui Awsiai. 

tl L B., 18 Mad., 331 

29 r?atm for lolerest on 


•LlMlTATIOir ACT, 1677— eonliwied 

J2 — ' and. B 106— &«i</or a* 

aretmnt of a diuoZred parlyierehip — Eegttlertd 


\ n - 

I J LA . • , 11 

— arts 118 119 (1871, art 129). 

See DsctlEATOKT Decbee Suit tob— 
Anoruo’ea I L R , 1 Som., 248 



•See llEDiuoTSE Basse « BhoobVeuotee Dabis 
[ 15 B I. R , 1 23 W B , 43 
and Kaiova kosi Bspiakgbat t Pabapa waxad 
B avJAitaBAT I 1,. B , 1 Bom , 243 


In aucther case the cause of action was held to 
accrue oa the death of the adoptive mother and not 
at the date of the adoption Tabtsi Chpbb Ceow> 
pa&T« SABOfA SuEPABl DASI 

[8 B Ii R , A C , 145 11 W R , 468 


XV». ^ A . * .r . -V J 


Ai AV , A < .AlU , VOA 


But 


Uaisuba Das r 


KiBIIiDAS BABiPPIt 

[I. L R , 19 AIL, Si 
LB 23 1 A 188 
10 W N, 


in which this decuicn vAs not approved of by the 
Pnvy Council 


30 Suildifig Uate — Coat 

dep6l Zeaeefor not agnciltural cr hortieaUural 
Uate — Bengal tenancy Act (Till if 1 SS 5 J td 


I » S'- » \ 

Dasi 8 B L B , a C , 146 11 W B., 468 
^ISVAB CBAKI'BA MITTEB \ SeAUA SeXSABt Dabi 
[ 3 B L R , A C , 160 note 
Badha Kisboseb Dosses t> Qoiesb Bibssv 
S ntcAE W R , 1864, 272 

la Eosoxate Cbowssbt V Hnsns Daps 

Shaba 11 "W E,, 477 

it waa held that a mere notice that an adoption has 
tahen place is not of itself a cause of action from 
which limitatiou would mn to bar a reversioner— a 
ruling which seems to he set aside by the present Act 


rAXIQASJ COAl ASSOCIATIOH l JtTDCOxATn Oho8B 

[I L R , 19 Calc , 488 


31 


•Suit detween partner * — 


[Marsh, 221 1 Hay, 497 
i^e« contra Baxsaeissek Maeapaitee r Sbee 
K isaSH MAHAFArrEB 1 W R., 62 

2 ;; Act IX qf 1671 td IT 


that since the partnership anreement was r^ietcred 
the enit was governed by Lunitat on Act acb II 
art 116. PAHaAEroDie Chisma Beepdi 

[I L.R,14Msd.466 


the perioa ui luuiiaiiou begins to run is the date ot 
the adoption or (at the option of the plaintiff) the 
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BioKsr OP Cases. 
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IjUriTATlON ACT. 2a77-rr.tif, 'nvrrf. 

hi entt ‘'I mit ft) jour kiiowlftlpp or 

feithr kft- vtii'if.n of jour Jin >I( ci ?tor in fiflo in jh>i. 
r.-i n <• u olli;rt‘il (n Imvo hnn \ft)iillv 
iiV t!|(. r,n (iuilji j-oli 

cKini (“<'•. <''«'tui." fit. ii Uir cono iii covrnti'il 
!=>' nr!, llv /vr Tvaiui, ./.-(l) Art. lls of 
n'h. II of fill- Jiiiiiitoiiou Art ninilirc to ovcrj- 
M'.i! uhir«‘ t!n> t,f Uic (Icriuilnnt’n ndojiti'in it 

till' nti ‘tnulnt in wlu llitr wscli 

tlUfrfiou i< ntl'iil lij tl\f I'inintiE in tin' fir>l inttnjirt' 
tcftriotiu 0 n‘'fjiont'.- <>r <K‘f< ndttif dittiiur tip hit 
tun ntlnjtinti n« r. iiir ft) Ihr plnintifT'fi (l!) 

Art. t tl npj'iiit to Uio orAinnrj- timjih' cnr,.' of n 
ror. {'.•o-.i !■ \riii ro tin' vnJiiiitj- of tin’ .Kloption i» not 
tlif ttil.,t;vv,!UI joint in liitjnitf, or nluro the j'laititifT 
Ml f'.Hif.A uitiiouV iinpnv,'nlnv.’ Ih" v.-iVnlUv of tin' 
tti fi niKut'it n'lojitiyn. v. jffjtiinvn 

Jlr'd’sr, 1. I,, l:., i*/ /Iff) , J/ip.tiVi rriilcti. Sluiiia* 
v.AS r. ifASUAvr f’liAA'no nf8irfA;;iir. 

tL Xt. R., 24 Horn., 200 

— nrt 120 (1871, nrt. 118: 18D0, c. 1, 

cl. 10), 

Str HciMHAV ItcTrsrn .IrntfinrcTiox Acr, 

ft, -J . . 1. 1/. IX, 10 Born., 455 

Sff MAito>:ri)A;>' Law— K. vpo)v,ni:,NT. 

p. X, IL, 18 Bom., 401 

AVr Mapaiiau Law— .Toi.vt Famit-v. 

n. Ii, B,, 25 ivrad., 6 
Srf 'J'nr.'ir . I. L. H., 18 Bom., 661 

priirral pcritvl of litnlf.ntion of nix jcnru nmlcr 
cl. 10 of n. 1 <if the Act of 1859 wn« nccc.t- 
wrilj' tnucli wider in its npiilicntion Umn _ ia nrt. 
]20of fill' pr, suit Act, fC innnj- more auits bcinjr now 
a jiccially provided for. ^ Tlicre svns under the Act of 
1S59 n difTiri'iicc of tlirco j-cnrs in tlic jieriod of It- 
Jiiitation npjilicnhlp !<■ contmct.s rcfistcrcd nnd thnt 
npplicnblc to vtnrcpiflcrcd cnntriicl.s svhich could have 
been registered, flic jicriod be'ing fix years for the 
■fonner, and three' years for tlio latter. .Suits on con- 
Imclfi which could not have heen rep.st creel “ti'crc 
cynsidereel n.s cases not fprcinlly provided for, nnd 
held to ho jtoverned iiy tiin gcncial limitation of st.v 
years. 


BIOTTATIOIT ACT, 


In tite presoiit Act the distinction is bctireen " 
tracts not in writing rcgidcml" (art. 113) 
"roiitmds in writing rcpktcml” (art. HG). 


con- 

and 


. '777“ io cultivate 

ciuit Jar iiamaj)r$ for Ircaclt iJ~Ael X of 
Jo.tGj t, ■}. — ronfiact to tow nnd cultivate indigo 
provided for lifitiidatid dain.agcs paj'alilc in a lump 
Bum in the first yuir in which a brcnch of contract 
twik place. Held that a suit for damages to the 
cAleiit e)f tlip injury sustained breiiiglit under e. 3, Act 
X Ilf 1S3C, ngaiiifla party for prevailing upon raiyats 
who lia'I entered info a lawful contract with the 
pl.ainlirr, to break fbat contract, was governed by the 
bIv ytars’ iimilafiein provided by cl. IG, s. 1, Act 
XIV of 1839, IfAltOAIItD Kaziiji ClIOWDnUT r. 
Fonnra . - . . , , 6 W. R., 277 


ALuioJirn Kazdc t<. Pomes . 8 "W , R., 257 

PoniiEs r. I’JuiTAi) Srxmr DoooTni 7 W. E., 401 

2. fiuit for deelaratary decrees. 

— Tiic petirral period of six years extended to suits 
in which a declaratory decree and nothing more was 
foiigbl— Per AlrETXEt,, J, Moitu -Bije Patlaji r. 
OopAl piK Satc , . I. L. E., 2 Bom., 120 


Kapaiiai IlAPmAS, J., in the same casci decided, 
hotrcYct, tkat it nonld not apply wlierc the fledara- 
tion Fouglit Was of a right in imroovcablo property. 

See also Ror.uir.'f .fAXKEE Konn r. Lau Beha- 
HEE Roy 10 W. R., 32 

Jt was also held not io apply to a suit for o 
dcclaratorj’ decree as to the erroncousness of a 
Sfagislrnto's order as to possession under the Crimi- 
nal Procedure Code. AIeoukaj Smon r. BAsnnnA- 
jiEE SiKOji .... 17 W. R., 281 


UKonooi) Sue on c. CnuTTEnDHAitEE Sisoh 

[9 W. JR., 480 

S. — Stilt for declaration of 

title — Porrcsiion.— Limitation will not apply to _a 
claim for a declaration of title, where the plaantiC is 
in p'’s.?e6s;on of tiic land regarding which the declara- 
tion is reijmred. PeuEE Jak Kiiatoon - t). BiKimr 
CnuKDEK CncoKEiiDtirry . - 7 'W', B., 06- 


Sec Aiit Sajii r. SAKnrAsruAz Pepda liAEArrA 
RASDrmrnp .... 2 Mad., 401 

VEUiUrrxN CnrTry r. Nootoo Theetan 

[2 Ind, Jm-., O, S., 11 

Gtmm CnEiTT v. Attavpa Raipp 

[2 Mad., 320 

BoIBTPB CiroitN Doss r. PnEJt CCAKD AflTTEE 

[4 W. H., 98 

CmrKPEn Seh,' r. Gujapepk Lam 

[1 3Sr. W., 148 : Ed. 1873, 230 

LeBHE «. PAieOnAKAN hllTTEE 

[0 B. Ii. R., 608: 15 W, R,, O, C., 1 

PrAEI CnAND METTER V. pRAZEB 

(6 B. Ii. R., Ap., 60 

S. C. Opyicuii Assignee v. Tea.zer 

C14 W. R., O. C., 61 


4, Stilt for declaration of 

title io, and possession in, immoreatle property-— 
Limitation— Act XT of 1377 (Indian Limit- 
ofion Act), sell. II, arts. 120, 144. A enit for 

a declaration of right to, and of actual possession la 

immovcahlc property is governed by the limimnott 
proscribed by nrt. 1*20 of the second Bchodule to the 
Indian Limitation Act, 1877. Morulin Fatlaji v, 
Qoval Mn Satii, I. L. M., 2 Som., 120 ■, pargay- , 
Haidr Ali, I. L. It., 7 AIL, 107; BhtkaJt Bajv v. 
Fandu, I. L. R., 19 Bom., 43; andMahomedlhasat 
Alxv.Hasin Sami, I. L. R., 21 Calc., 157, wferred 
to. The judgment of OepeieIiP, A, iu Lehx Frasaa 
V. Jafar Ali, 1. L. R., 3 All., 

Leooe V. Bambaban Singh I. H. K.» 20 -All., 

The general limitation of six years was held under 

tho Act of 1839 not to apply to divorce suits, HAT 

«. Gordon . 10 B. L. B., 301 : 18 'W. R., 480 
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XIMITATION ACT, 1877— 
a claim for the pioprutary right by uabcnUnce 
brought by the neaiest baudhu, or rotate hiir of 
the dcceasedi the defendant IQ possesaion set up his 
adoption by themdow underher huaband santbority 


- Swl for fottettton 5y 


AuiuL t SauD^ATna OcBosat 

[L I. K , 20 ISad . 40 
12 • — — Suit for pouemon of 


LIMITATION ACT, 1877— conimued. 
&affir<ie, T, L B, IS Bom., 160 Pinn^ama v. 
Vanjatfa Ifeiiar, I L R 21 Bom 159 and 
Hart Lai Rranlal v Bnx Rena I L R ,S1 Rom , 
376, referred to Jaqavnath Pe'SAd Gcpta i 
Rtrejjx Sivan I L R , 25 Calc , 364 


18 


Suit for poaseaatOJi cf 
a declaration that an 
II of 


ttitinoieable property 
t<fopfi0n « tninJicf— Art 
the liimitation Act docs not apply to a euit for 
posscsaioD of immoreable property (hough it may be 
necessary for the plaintiff to prove the invalidity of 
an adoption Jagnnnath Rratad Oupia v Run/it 
Sinyh, I L R 25 Calc SS4 referred to Bau 
Chandba MnsEBJEE c BAKni smaH 

[I L E., 27 Calc , 243 

4 C -W N, 405 

14 Suit to recover posin- 

non of tiitnoieaile property by ae/(iny aside adop- 
tion •'An adoption vraa made by A/ a Hindu widow, 
(a hcj ilusdancf J" in w&eu the pfaiotidTs 

father the then nearest reverBionary heir to J, was 
alive and the adopted eon B got actual poeaession of the 
property U£t by J, on the 14th April 1877, under a 
deed 01 gift executed by df AT died oi the 6th 
February 1881, and B nus succeeded by his sou, 
the present defendant. The plaintiff s father died oa 
the 15th October 1875 and the plalutiQ attained hia 
majority on the 28th July 1694 having been bom 
on the 29th July 1873 The plaiutifE brought the 

S resent suit against the defendant on the 28th 
anuary 1605 for the recovery of the properties left 
by j as being bis nearest reversionary beir Stld 


and arts 218 and 141— 


Snti ly reversioner for a 


to whose adipted ton the said properties originally 

belonged, the defence was that the suit was hawed by I adoptou ini ^ * 

limitation under art 119 sch II of the Liniitaton 
Act Held that art 119 of sch II applies only 


Mylne I L R , 14 Calc , 401 Basieo v Oopat, 
J Z R. a All, 644 asega Sain Y LaUrv I 
Singh, 1 L R, S All. 253 itatUn S,»g\ r I 
Oolap Sing, 1 L. R , 17 All. 167. fadagiraoy \ 



( r,m\ ) 


DlGKgT OF CASES, 


( 5)92 ) 


ill\UTA1’IOK ACT. 1877~-rrM).-n,<.,/. 

i -iUdiV' front till' jw ri Attn nm' iiihi'r jmijv rtim of till' 
5<iori^-!t}.'rrK. It wfti Iiittlii r ii'.rml tint tin iirim-iin! 
(imt hitF?, ft » finitl fiy tin to id i>!ioiild !n> jfjn'td In 
til*’ 111 nth Ilf M-i,'li (Jotnnry- rdininry KTO). 
In o Msit iinSitnlid o't thuSllii Oclotn r ls^2 nji'it tho 
ni' to rinr.ir tin nnn.ntil dim hv ihi' i.-tli’ of the 

ii!nrtf;ii,'fd i'.n»jnrt), nhil tlu' Inltncc, if tint , from the 
jnfxcu of th'' nuirit:n„'(>ri. tl.r.t (lictontl ill 

<iu< »ti n jinnldid f r too ninidu-n lit o:i>' suit, und 
did no', lO'itiinjiUt*' ii fM-oiui s’lil liiin,; instituttd t-i 
rnotir th" l-aKnr, fnnn tin jvmris of the luort- 
ill thr mint of till' finii r. m. dr tho 

in rt^niTid jiwjn rtj inntiiij; iiisiilVirnnt to iny the 
di'd in full, nnd ro '»,.|ti(!itly tint tin- musi of m-fmn 
ncnin''* tho I'-rxi'-.a of tin' in rtirv.'ors m'rnu-d iijiim 
tin d.iti' o'l «liii'h tho n'(>rl,;T,;i-)no-!fy hir.uup due; 
ntid fia the suit nss i'utitutid li.oro tlnit six ymrs 
nfitr lint ihte, the jiliintlff's rlaim n'jis hirred liy 
litnititinn. jo far ns the jo r*oti»l Inirdity of the 
ti'.iirtfn;;i'W (oneirmd. Miti.r.n r. Ili’t-'iix Xatii 
M ot t tcK . . , I. jj. B., 12 Ctilc., 389 

oVe CiiATin! Mat, e. Tiiavi'ih 

fL C. IE., 20 All., 612 

ntn! KAAtAtA I\.A>T Srs r. Al'ft. IIasKAT 

[I. L. It,. 27 Calc., 180 

14. ,Vi,i/ fo rrroirr non-Arre- 

(hV.rry ii^hVr “A'eenrfn. — 'J'lie liKiiltiffs aih'ptivo 
f.atlnr niiH ilisml*si'd from the ollire of hnnimn on 
the dth of April 1S02, and the phiiitifrnnsnlij'ointdl 
ill hi* yfen'l on the 29th April I'd,'. On the ^.'itli 
Sopldnhrr lM'5, the platutifT «ltt dismissed and (he 
six-ond difeiidtnl npjiointed. The prrteiit suit for 
vifoviry of tin: ollice and hand nttiiehcd ntis filed on 
21tt Septciiiher 1''77, /AW. on the atilhorify of 
I’nwiiiiratti v. iWnfinn .Virm’ii/i, 4 Jfod., 

SOI, th.al the mil tsiis Inrrid, not luivitn,rlieen lirouirUt 
ssilhin six year, from the 2'ith Sijittmher 1SG5. 

JiixinitijnpJi v. Drssiii Kalluinrniji 

//eyt iiinirTOtyf, L. Jl., 1 7 . A., Si, discussed. Vsy. 

KATABL’lllIAllAAt.AA'V.A e, SCItAi'VA 

p. L. IC, 2 Mnd., 283 

16. ,<?inV to oust a shelaU Jrom 

office the npjwinfvient to ivhicfi if made by noinfim* 
tion, - A suit to oust a sliehait from liis ollicc, the 
npjiniutinciit to svliich lias been made by iiomiimtiou, is 
one for which no jicriod of limitation is fipeclally 
jirovided, and is therefore govcnicd by art. 120 of 
sell. II of the Liuiilatiou Act. .Taoan Xatit Das 
f. lliuanADitA Das . I. L. B., 19 Cnlo., 776 

16. Time from tvfiich period 

of limitfi/ion Icyins to run — Mortgage by condi- 
itonnl Sale . — A mortgagee under a deed of mortgage 
by comlltional sale obtained a final order for fore- 
closure under llcgulatiou XVII of 1805 in December 
1875. He tben sued to have tbe conditional sale 
declared absolute and for possession of the mortgaged 
property, obtaining a decree for the relief sought in 
April 1881 . In a suit for pre-emption in respect of the 
mortgage, — Meld, with reference to art. 120, sch. II 
of the Limitation Act, which was applicable to the 
case, that the pre-emptor’s full right to impeach the 
sale had not accrued until the mortgagee had obtained 
tho decree of April 1881 declaring the conditional 


IiIMlTATIOKT ACT, 1877 — eonlinucd, 
sale nb-ohite and giving him possf.ssion. Jlasik Lai 
v. Onjraj Sinyb, !. L. Jl., d All., dll, ami I>rao 
Cbaubru V. Jlhitjan Cbnudhri, J, L. Jl., d All., 201, 
erferred to. UiiiT 8i;;ou r. I’ADATtATn SiKOtt 

[I. Jj. B, 8 AIL, 54 

flbnre of undivided me- 
},ol-~Cimditionrtt .mlr.—'i'hc limitation aiiplicnble 
to a suit to (tifori'c a right of pre.emption in respect 
of a eomlitio-m! sale of a share of an undivided mchal 
is that roataiiu'd in art, 120, sch. II of Act XV of 
1877. nt„ six years. Xath'Fjiasab r. lUar Paltaj,- 
Ham . . . . I, Ii. B, 4 AIL, 218 

Asiuk Ah r. Mathijua Kasdu 

£1. L. B„ 6 AH., 187 

18. Mortgage by conditional 

rnlr — Jtiyht to me. — ^The limitatinn for a suit to en- 
force n right of pre-emption in respect of a mortgage 
hj' eondilioinl sale is (hat providctl by Ko. 120, sell. 11 
Ilf ,\ct XV of 1877, — that is to say, six years. Math 
I’ras'td V. Jlnm Paltan Pam, I. L. P., i All,, 218, 
followed; ami where the mortgagee by conditional 
sale is not in jio’se-sion under the mortgage, and after 
forcclonire has to sue for jTOssession, the right to sue 
to iiiforce a right of pre-emption accrues when he 
obtains a decree for possissinu. IIasitcLaIi t.GajhAJ 
StNan .... r. L. E., 4 AU., 414 

10, — Suit for pre-emption — 

Piral pre-emptor impleaded at defendant , — Two 
suits, to enforce the right of pre-emption in resjicct of 
a particular nalo having been instituted, tbe plaintiff 
in the one first instituted was added ns a defendant to 
the olUer. Held that, ns regards him, the second suit 
conslitutetl a claim by one pre-emptor against another 
for determination of tho question whether the plain- 
tiff or the defendant bad tho better right to pre-empt 
the property, which was a claim essentially declara- 
tory ill its iiatairc ; and there being no specific provision 
for such a claim in the Limitation Act, it was governed 
hy art. 125 of that Act, ami the right to sue accnicd 
when the first suit was instituted. Ddroa r. H AIHAR 
Ait .... L L, B., 7 AH., 167 

20, -Beny. Pey. No. XVII of 

leOB, ss. 7,S—Mortyaye by conditional sale— Fore- 
closure — I’re-emplion, Uuitfor. — M'hero a mortgage 

by conditional sale laid been duly foreclosed in accord- 
ance with the procedare laid down in ss. 7 and 8 of 
Kogulatiou XVII of 1805, and at the expiration of 
the year of grace a portion of the mortgage-money 
remained unpaid, — Meld in a suit for pre-emption of 
tbe mortgaged property that tho title of the 
tional vendee became absolute on the cxpir.ation of the 
year of grace, and that the plaintiff's light of pre- 
emption accrued and limitation began to run against 
him from the expiration of such year of grace. 
Forbes v. Atneeroonxssa Begum, 10 Moore’s /. A., 
340, distinguished. Paisuddin Choicdhry v. Knodu 
Newas Chowdhry, 12 C. L. P., 479 ; Jaikaran Fat 
V. Oanya Dftari Pai, I. L- H., 3 AIL, 175 ; 

Alt V. Bbabo Soonduree Bebia, 6 TV, JL, 11 
Ajoodhya Fooree v. Sohxin Lai, 7 fV • P,> 
Jeorafehttn Singh v. Mookum Singh, 3 Agra, 3o . 
Buddree Boss v. Btirga Parshad, 2 N, TV., 2S^! 
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lilMITATION ACT, 1877— 

5 Suit for al-aiitntnt o/rtnt 

Suit for apporUonuietil oj rtnt — jiet 
VIII of 1S60 a 19 — In 1877 certain batwar» pro 
cecdin^a were tenniBated and the amount of land 
held by the pk nt £C in the portion of the estate 


LIMITATION ACT, 1877— eont,n«e<f 
Collectonte IVh le tins suit was still pending 
m ATarch 1872 drew the compensat on money out of 
the CoUectorate The heirs after obtaining a decree 
against 5 for possess on of the mouzahs oi the 13th. 


must he taken to be su years and not one year 
DooBQA FBBasas e OEOtna Oosia 

CLL S,UCalc,284 

6 ' . I, — Suxtfort! t apporUonmant 

of aaaeaamuxt on land— In a suit by the bolder of 
one share aga nst the holders of other shares ut 
IS I ' tseesed 

IS assess 

1C ed for 

tl , ' V years 

h I f b^ed 

by limitation s 120 was cot applicable to euch a 
suit AVkVDk BAze V ViTTiinri. 

[I L. B , 16 Mad., 492 


8. ' ■ — — Svii to recover eompema 

Uon money KTonyfuUy draien out of Colleetorate— 
A a Hindn widow granted without legal necessity 
a mokuran lease of certain mouzahs pmtoo of 
her husband s wtate to JI Daniig S s poasettxn 


yeais luui mpseu « to me money uau o euu h vu oui, 
by S — art 118 and not art, CO of sch II of the 
Limitat on Act (IH of 1871) applying to the case 
liinn> IiALi Boss c Asoo Macoiied 

[L L E , 6 Calc ,697 6 C L E , 45 

9 and art 62— Su tfurcon 

pansaiionfor land wrongfully viilhirauin ly peraon 
repreaeottng htmself at ouner — Where the compen 
satum money awarded by Government for land ac 
quired by them had been withdrawn by a tenant repre 


TEB KbIBTO MnTEB t 


Ditstoea. Naeais Rot 

[3 C W N , 202 

10 — ■ Eeeovery of money dapo 

atiad <a Oorernment treaaury —The period of lim t*- 
ation forrecovery of moneys deposited in a Government 
treasury the equivalent whereof was to be returned 
does not exceed i x years Sbbobaj Sxbob v Coi 
LBCTOB or Mobidabas 2 N W , 870 

11 V a f , j, , 


began to run not from the date of his disoussai but 
from the time when the account of charges due 
against the deposit wss made and aent in to him, 
VrenDBA Las afrxHorA»HTA r CoirscroB cr 
Baasbabtb L Zb B,, 12 Calc , 113- 

12 .- — StttforeeoTerdedtcitoHt 

from itpoa^t of reres«e to prermt tale — The sir 
yeaiv' povod of iaiitatnn applies to a smt t rt«rr«r 


la- 


' Smic 


[ re fo ter emewtS f» »dle cf fr 

I ItaMtfy of rC 

Fe’^ssrr 1'“'^ a m j-T-Tu-rf =* ^ 

gacm *ip=13 fill par 1= ^-^ 

ateirfEJ S3 the Se=i ,lie " 

izme£ase^ zrs— ne a s 
£ss ly ane ef ,2ie issnrtr^i 
tbs pr x sfot cf gs^ sj 

I E-sna>e tht Ass, aassar 
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lilMlTATION ACT, 1877~roufinucd. 
of isnoj, s. 2 -m, mi'i c-M X of mrj ss.or-avi.— 

’J'lit) ilpfcndiiiits fitlnchecl certain property, which the 
plaintitTs alleged belonged to them. The plaintilTs 
jirofcrred a claim to the property under s. 24C 
of Act VIII of lb59 ; this claim was disallowed on the 
•IGth vugust 1877. In .Tune 1878 the plaintiiTs 
brongt a snit to establish their title to the property 
attached, and for confinnation of possession. Pend- 
inerthia suit, tlio principal defendant died, and the 
jdaintitTs ai)])licd for an order to substitute certain 
persons as defendants. The Court thereupon directed 
the issue of a summons on the defendants proposed 
by the plaintilYs to appear and defend the suit; but 
the plaintiffs failing to pay the costs of the service of 
this summons, the suit was dismissed on the 14tb 
JIareh 1870. On the 4th hlarch 1880 the plaintiffs 
again brought a suit to ostablish their title to the 
same ])ropcrty and for confirmation of possession. 
Held that the order of the 15th August 1877 not 
heing an order passed under s. 283 of Act X 
of 1877, art. 11 of sch. II of Act XV of 1877 
did not apply, but that art. 120 of sch. II was 
niiplicablo. llisaESstin Bucanx v. Mohei Sahtj 

[I. Ii. B., 9 Calc., 163 : 11 C. L. B., 409 

Sec GorAE Cntr.vDCB MrrTEn e. Monxsn CnxfS' 
VT.n BonAT, 

[I. Ii. E., 9 Calc., 230 : 12 C.L. B., 139 

30. — — — Suit after release 

from atiiicltmenl. — A and B, in execution of a de- 
cree obtained on the IGth .T.anuary 187T by them 
against C for rent, obtained possession of oertnin 
property. D, whoso husband was originally tenant of 
the property, had sold her interest in it, obtained a 
inort"ago from hoV vendee npon it, and subsequently, 
in execution of a decree, dated 12th January 1877, on 
the mortgage, attached the property, but the attach- 
ment was released on the 14th April 18/ / at the in- 
stance of A and B. D thereupon transferred her 
decree to the plaintiff, who again attached the pro- 
■perty, but the attachment; was again refused. The 
plaintiff then sued on the 18th March 1880 to have 
it decleared that the decree of the 14th January 1877 
was collusive, and tliat he was cutitlcd to sell tlic pro- 
perty under the mortgage decree of 12th January 
1877. Held that the suit was governed not by art. 
11, but by art. 120, of sch. II of the Limitation 
Act, and that the suit was not barred. Bnojo 
Mostw Bhutto c. Raphika Pnosrrrrrro Chokper 

[13 C.L. B., 139 . 

31 , . — and art. 61 — Honey 

which -plaintiff was ohliged to pay in consequence 
of acts of defendants— On%heWthM-a.y 1873 one 
T drew from the hands of a shroff a sum of money 
which had been deposited by bim in the name and 
to the credit of a third person. On the death of 
Auch third person, his heirs sued the shroff to recover 
the sum deposited, and on the 30th .Taunary 1878 
obtained a decree, in satisfaction of which the shroff 
paid the decretal money into Court on the 16th 
January 1 883. On the 5th Eehruary 1884 the shroff 
sued T, the heirs of the third party and another 
person (who owned to having received some of the 
money from T), to recover the sum he had been 
<;ompelled to pay under the decree of 1878. Held j 


j LIMITATION ACT, 1877-caniinued. 

that the plaintiff’s cause of action arose at the time 
when he actually paid down the money on the 13th 
.Tanuary 1883, and that the suit therefore was not 
barred by limitation. Toeab Aei Khap r. Xii- 

RCitonLae . . I. L,B., 13 Calc., 155 

. : — ' ^Express trust— Admi- 

nistration suit — Executor — Suit for an account 
ayainst an executor or his representative.— R died 
in 1865, leaving a will, of which his nephews J? and 
S were the mcccutors. His will provided that after 
payment of all debts, etc., the residue of his property 
should remain in the hands of the executors, who 
were “ to maiutain the family in the same manner as 
I used to maintain the family in my lioiise.” After 
the de.ath of both the executors, the residue was to be 
apportioned among the children of his nephews in 
equal shares. On the dc,ath of the testator, P took 
possession oftho estate, and died on the 10th January 
1876. S remained passive until the 27ch August 
1884, when he took out probate of R’s will. 
On the 23rd Jannary 1885, he tiled the present suit 
ngaiuet the defendant as widow and administratrix of 
JP, praying for an account of the estate of R that 
had come to the hands of P, and also for an account 
of the estate of P. The plaintiff contended that 
R'b estate came into the hands of B as a trustee j 
that the suit was to recover the property for the 
purposes of the trust, and that s, 10 of the 
Limitation Act (XV of 1877) applied. The defen- 
dant alleged that all the moneys belonging to R’i 
estate, which had come into the hands of P, had 
been expended in paying P’s debts, and that there 
was no residue left for the purposes of the trusts 
of the will, and she contended that (he suit was 
barred by limitation. Held that the suit was baixed 
by art. 120 of sch. II of the Limitation Act 
(XV of 1877), being primarily not a suit to follow 
trust property in the hands of a representative of a 
trustee, but really to ascertain whether any trust 
remained to be administered aftgr the testator’s 
debts and funeral expenses had been paid. No 
breach of trust was alleged. The suit was merely 
for an account against the executor or his represent- 
ative. To such a suit s. 10 of the Limitation 
Act does not apply. Shapubji Nowroji Poohaji 
». Bhieaiji . . I, L, B., 10 Bom., 242 

33. Company, Winding up — 

Liquidator — Suit hy liquidator for calls — Period 
of limitation applicable to suit by liquidator for 
calls different from that applicable to suit by com- 
pany itself.— The directors of the P company made 
a call of BlOO per share upon its shareholders on the 
Ist October 1882. On the 8th March 1886, the 
company was ordered to he wound up by the Court, 
and an official liquidator was appointed. . On the lYth 
March 1886, the official liquidator filed this suit 
against the defendant, who was a holder of twenty- 
one shares in the company, to recover (along with 
other calls) the amount of the said call of 1st October 
1882. As to this part of the claim, the defendant 
pleaded limitation. Held that the suit being brought, 
not by the company, but by tbe liquidator, art. 120 
of the Limitation Act (XV of 1877) applied, and 
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LIMlTATIOlf ACT, 1877-'Con<«««f. 

Tara Kvixiar v. kangri ileeah, 7 J1 L, S , Ap , 
114 , Sa-an Ram v Shankar Lxal, I.LS ,3 AH > 
770, Tawaklcnl Rai v. Zaciman Sat, 1 Z^S, 6 
Ally 344 atid4jai6 Nath v .IfaMma Fratad, 
I L S , 11 All , 134, rcfefed to Frag Cianbtg 


21. — iSuit for pre~emptt(M — 

Mortgage Ig eondiltvnal tale — Trantftr of Fro- 


22 — s.nd art. 73— PromiMory 


being governed, not by art 73, but by art 120, of 
icb. ll oi tbe Limitatiou Act, 1877 SaKJirt v. 
Essira . . , I. L R , 6 ^ad , 260 

23. Suit for refund of moneg 


24, Suit for moneg paid under 


appeal and the present defendant hadthcnotewMa j 

execution and drew out of the proceeds a lom ler J 
Mesne profits frr subsequent years, bnt an »rp™f i 
■uas preferred in the execution proceedings to tie j 
Iligh Court, which set aside the ciecotwa so Ara# f 
concerned the mesne profits for the years sabsequerf « 
to that to which the original decree relsleA Tie * 


LIMITATION ACT, continued 

present plaintiff thereupon attached and sold the vil- 


the d««ee out of Court In second appeal, honever, 
the fligh Court, on 2(3th fcpteaiber 1881, rei creed 
the decree of the District Court whereupon the 
present pUmtiff applied for restitution under Qvil 
Procedure Code, s 683 which application was ulti- 
mately disallowed The present suit was brought 
to reeover the amount to which that application 
related Seld that the Limitation Act, ech II, 


25. Contribution, Smt for — ■ 

ZiahtUlg created by ikrarnama — Sutiupon a cote- 
natU the ikrarnama fax money paid — Caute of 
action —A suit upon a corenant in an ihramama 


BBmxACBasJBB r Noso EruaB BatrmcHiiUEE 
[L L. R., 28 CMC., 241 
20. — - ■ — — Smil fur reeorery of «n- 

eialment of profetitonnl tar—Towme Improreinenf 
Act, Madrae fill of ISTiJ, — A suit fir recoTerr f 



27, Cfoits ft r. „j, ‘ i tuttr' 

to rrmotr 15J0, XT cf IT" 
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*, the proprietor of a certain mohalla, sued K, who had 
purchased a house situated iu the mohalla at a sale in 
the execution of his own decree, for one-fouith of the 
purchase-money, founding his claim upon au ancient 
custom obtaining in the mohalla, under which the 
proprietor thereof received one-fourth of the purchase- 
money of a house situated therein, whether sold 
privately or in the exeeution of a decree. Seld that 
the period of limitation applicable to such a suit was 
that prescribed by art. 120, sch. II of Act XV of 1877, 
and not by art. 62 or by art. 132 of that schedule. 
Kiuath;^ Chan d v. Ganesh Peasad 

[I. L. B., 2 All., 358 

' 38. and art. 106 — Suit to 

'• ivind up partnership.— T, B, B, and TV, the 
owners of a certain estate in equal shares, in 1 863' 
entered into a partnership for “ the cultivation of tea 
and other products” upon such estate. In 1864 
S, ja, and I joined the firm. In 1870 S died, 
and in 187' T purchased his share and those of JB 
and I, and in 1^73 that of B. In 1875 T gave the 
Delhi and London Bank a mortgage, on which they 
afterwards obtained a decree against him personally, 
in execution of which his right and interest in the 
estate were put up for sale on 20th Juno 1877, and 
purchased by the Bank, who obtained possession in 
August 1877. la August 1879, B aud TV’s executor 
sued T and the Bank claiming a declaration that they 
had been partners with F in the estate ; that if the 
partnership should bo held to be subsisting, it might 
'bo dissolved, or that, if it had ceased to exist, the date 
of its termination might be fixed, and that in either 
case a liquidator might be appointed. Meld that the 
period of limitation applicable to the suit was that 
provided in art. 120, and not art. 106, Act XV of 
1877, but that in either case the suit was within time, 
as the partnership was dissolved- and consequently 
time began to mn not from the death of M or the 
purchase by F of the shares of JS and I in 1871, or 
of it in 1873, but in August 1877, when the defen- 
- dant Bank took possession of the p.artnership property. 
Harbison r. Delhi and London Bank 

[I. L. B., 4 All., 437 

39. — and arts. 131, 144 — 

Adverse possession — Suit for declaration of rightto 
malilcana and to set aside order refusing to register 
names. — Previous to 1825, dearah X accreted to 
mouzah Y, and s me time before 18G0 the raalik of 
Y executed two conveyances in favour of A and B 
respectively. In 1860 A sued B in the Muiisif’s 
Court for possession of a share in X which J? claimed 
under his conveyance. In that suit A succeeded on 
the ground that B’s conveyance did not cover the 
share claimed by him iu X, but merely covered the 
share iu the mouzah itself, whereas by his conveyance 
A had acquired the right to the share in X which he 
claimed. In 1866 the Collector refused to recognize 
J5's right to malikana payable in respect of the share 
in X which had been the subject of the suit in 1860, 
or to register his name in respect thereof, but acknow- 
ledge A’s right thireto, relying on the decision of 
the Civil Court in the suit between A and B. Sub- 
sequently B’s representatives, C and D, in 5866, 
sought to liavc their names registered in respect of 


( 6100 ) 

IiIhUTATlOW ACT, 1877 — continued. 

the same malikana, but they were opjiosed by JT, who 
alleged that A had been acting throughout ns his 
benamidar. The Collector referred the c.aso under 
B. 55 of Act VII of 1876 to the Ci\il Court, and the 
application of C and B was eventually disallowed. 
0 and I) thereupon, on the 5th Xovember 38SO, 
instituted the present suit against B in the Court of 
the Subordinate Judge, for^a declaration of their 
right to the malikana, and for a reversal of the order 
refusing to allow their names to be registered in 
■ respect thereof. . Meld that the suit was barred by 
limitation, being governed either by art. 120, 
I 31 , or 144 of the Limitation Act (XV of lS77j, 
because— ( 1 ) there being no allegation of dispossession, 
if it were contended that the suit was one for posses- 
sion of an interest in immoveable property, ait. 144 
would apply ; (2) if it were contended that the suit 
Was for the purpose of establishing a periodically re- 
curring right, pure and simple, art. 131 would 
apply, and the period mu.st be reckoned from 1866. 
when the plaintiff was first refused the enjoyment of 
the right ; (3) if, however, it were said to be a suit to 
establish a periodically recurring right, and somctliing 
in. addition, inasmuch as the right carried with it a 
right to the property itself, if the parties consented to 
take a settlement when the time for concluding the 
next temporary or permanent settlement came, art. 1 20 
inust be held to apply. But thnt, in any event, 
inasmuch ns in the year 1 8GC the Collector refused to 
recognize B’e right to the malikana, and adverse 
possession, so far as possession could be taken of such 
au interest in immoveable property, was then taken by 
A, or in other words by B, because it must be taken 
that the Collector since that date bad been bolding for 
A, whose right he had then recognized, after refusing 
to recognize the right claimed by B, the present suit, 
haring been instituted in I8S0, wns equally b.am'd, 
whichever of the above articles was held to apply. 
Bao Karan Singh v. BahurAll Khan,I/. B.,9I.A., 
99, referred to and distinguished. Gopinath Chow- 
DHRY V, BnDOWAT BeEBHAD ' ^ 

p. L. E., 10 Calc., 697 

40. Suit for declaration that 

the defendant is a mere lennmidar for the plaintiff 
— Suit for relief on ground of fraud — Limitation 
Act (XV of 1877)', sch. II, art. t?5.— A suit brought 
by A to obtain a dcclfiration that a decree originally 
obtained by B .against C and another, which luid been 
purchased in the uamo of B, had reall}' been pur- 
chased by the plaintiff for his own benefit, the e.anse of 
action alleged being the wrongful exeeution of the 
decree by B, is not a suit for relief on the gromul of 
fraud within art. 95 of sch. II of the Limitation Act, 
but is governed by art. J20 of tliat sclicdtilc. Under 
the circumstances, tlio suit avns held not to bebamd 
by limitation. GoHR atontJN GouLi r. Dr.voN.vrn 
Karsiokar . . I. It. B., 25 Colo., 49 

[2 C, •W. 3Sr„ 76 

4:L — Suit on vritten ins/rtf 

ineni which could not hate hern registered — Bimil- 
at inn Act, 18.59, .t. 1. cIs. 9, 10, 75.— Tlie period of 
limitation applicable under Act XIV of I.*-!)!* to suits 
upon written instnimenta which could not Iiave been 
resistcred under the law in force at tiio time of 
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LIMITATION ACT, l^n—eonUnMBd 
tliat the claim was therefore not barrel 
s™o ™ E™. 4*8? 

34 and arts 48 and 80 — 

5««i for right to foltom goodi i» hands of agsnt 
mada Uahle for conversion —1^0 defendant as an 

a^eni sold gcods entrusted to him by his principal, 
who died after a decree had been male against him 
for their convers on and as a^ent for the re^esento 
tive of the deceased retained the proceeds which tte 
decree holder had an equitable right to follow in‘hc 
agent’s hands Held that neither art 48 of ach 11 
of Act IX of 1871, fixing the limitaton of three 
years to amts for moveable property acquire^ ^ 


[I L H,10Calo,890*L B,UI A, 69 

35 — and arts 62 and 89— 

Suit against fruetse for posiwsioj of shore, and 
for account and fseowy of profits— M and S 
purchased certain property jointly in l^S, and ^ 
Mual interests m it till 1868 when M's inUrest 
was reduced to one third S paid the entire pur* 
money in the first instance and incurred «• 
penaes m conducting suits for^posscss^on the 


LIMITATION ACT, 1877— cen<t»ued 

ggreonent was acted upon ft 

7mm of a37,723 8 0 had , cni^^r a 

claim beu^ made hy the n-cir rnrh* 

distnbnts^of this fund the m 

to participaU in it The uncle 
putnership with others, m the ? account 

ami for his share of profits ^ Ho 
accumulated fund of K37,/23 8 U B'ee“' 

■While his suit was 'Ltcr to the 

ber 1895 he assigned its 

present .ninth defendant j» the pr« 

rhe partners in defence “* 1' 

plaintiffs were entitled to *^®ie7onl »» 
E37,723 8 0 and that they held p,u,fifj t 
hold:ir, InDeeemher If ^ r« ffiS d 
a suit against them ,1 shs-'^'* ‘ j 

and his partners m which they i ^ 

*i,d sum of B37 723 « 0 The ^ 

togrthcr Ftrstdefenda^s w" ^ ^ 

was dismioed on tcafJ j, 

for himself alone 
proper pa^ies ^fore the C ^ 

the Utter were -- 

said sura eiTrt t* ^ - 

both suits judgment hen S F w . 

Courton 19 th October J ‘ 

first 

to be amended, and • „ jv^ » 

found doe to him ^ « f , 

Id the plsmtJs'soJt 

plamtis,h^ 

defendkol’s ^ **r ‘ 

first dcfendint* t^ 

addilwntoth^t'ro-^'; 
to 

thesnitMJB?.^^*- 
lolunstiwt^'v*} ■*■ “ 

wen • 

fiWtier;;^ 

slirrs ^ . 

ieeri 

ti** 7* Tw- 


it 
rer 
VII 
l&eO 
t tion, 

0 with 

1 rofiti, 
r Held 
not, was 
of 1877, 
I Pal 1 
ale , 4oa 
1 A, 37 

-littyBBC- 
to restrain 
it fi from 
that the 


and 8. 14 and*** 
Hi os 

of r 


Dismissal of former 
^failure to establish . 
contrihulors to a common _ 

was entered into between on nnr^ 

1879 that their earnings siooJi Uk' * ^ 
fund which fund ik^ k .• 

requirements NopronoJi 
-the division of any srpis*^^ 



( 5103 ) 


DIGEST or GASES. 


( 510J ) 


LIMITATIOI?- ACT, 1877-conf.BSfJ. 


3ro. 2 obtained a decree asainst tbe -snac.^, and in 
execution put up D’s prc.pertj- to sale. Defen- 
dants 3, 4- and 5 purchased the propertv and tcoh 
jxssession in 3 S69. In 1SS3 the plaintiS med as ITs 
reversionary heirs for a dedaration that they rvere 
entifled to the property in dispute on the rodorv’s 
death, aUegiag that the decree, in execution of which 
the property was sold, was a collusive and fraudulent 
decree, and that they were not hound hv the sale 
in execution. They farther aUeged that the cause of 
action.arose in 1S79 when thdr'inother died. JSfId 
that the suit was haired by limitation. The cause of 
action giving any reversoner the lisht to sue for 
a decl3rt'.tioa was that given to the piaiutims mother 
in 1S69, both by the sale and the dispossession, and it 
was not revive in favour of the plaiatiSs on her 
death in 1S79. All right to sne fcr a declaration 
was therefore tiuTed in 1S75 under art. 120 of 
sch. n of the Limitation Act {XV of 1S77). 
CHEAGAitEAii Astieeaii: c. Bai AToxisatbi 

IX X. E., Id; Bom., 512 

5X Stiif cp reeersior.ers io 

set GiiVe alieT-ciicti ha Sir.its tzidov — ■SinUar sait 
O'lrred fy liriitaticr, as against a prior recersiorer, 
Xiffeef ej, or, suit la sahiestier.t rerersioner . — 
Vhere there are several reversioners entitled succes- i 
sively under the Hindu law to an estate held by ; 
a Hindu widow, no one such reversioner can he held to > 
claim through or derive his title from another, even ? 
if that oth^ happens to be his father, but he derives 
his title from the last fell owner. If therefore the 
right of the nearest reversioner for the time being to 
contest an. aHenaticn or an adoption by the Hindu 
widow is allowed to become barred by limitation i 
as against him, this will not bar the sinjUar rights of : 
the snbseouent reversioners. Ber.i Brasad v. Hardai 
Bib!, ar 'repcrUd ; Bcrr.phcl Sd v. Tela Beari, \ 
I. L. E., 6 All., 116 ; -lar.oona Dr«yc Cr.oircr.rani ^ 
V. Eaaasaor.dtrai ChoKdhrani, J. E, J?.. 1 Caie,. 
SS9: E. E,, 3 J. A; 72; and Isri Zhit ATesr r. ‘ 
jn^anslvffi Eicerair., J. E. R., 10 Calc., 3's-i ; E. E., j 
10 1. A., loO. referred to. Clr.affar.rari Asiil:rata v. 
Eai Jdcflaarri, 1. E, E., 14 Bom .,512. and Eersbad ; 
Steffi V. CdeSee Lall, IS JT. E„ 1, cusented from, j 
BHAGWArrm c. Srxsi . X L. E., 22 AIL, S3 , 


1 LimTATIOls ACT, ISTT-craffR^ei. 

cause of action seemed not cn 

. 7 .- -- :— 7 — Genial of her smtns br C in the 

. celeste prcceedings. The sait, ha vimr been Imnrht 
i wrihin sir years from that time, was not barred under 
. art. 120 of the Limitaticn Act. Trsnsiic. VisiXiS 
Eeisexa Knxtsyx . X X. E,, 1-5 Bom., d22 

i tv a cecreeAoIeer 

I cffoiast tie sxzs eff a deressed jvdcrr,tr.;-dfi{cr 
; tzhae^properfy .led passed f-o fier:.~-A decree was 
; pass^ against a Bindn for money dishonestlv retained 
I by him from the plaintiS’s family to which be was 
I accountable in respect of it. The judgment-debtor 
} having died, the decree-holder sought to attach in 
1 ttecnjicn ptoperry of the family which had passed 
; into the hands of his suns by survivership. The sons 
; objected that such property was act liable to attach- 
; matt, and the decree-holder was referred to a regolaf 
I snir. He new brenght a suit against the sons. ETeTd 
I that the snir was governed by art. 120 of the Limli- 
I atioa Act, and that tintebeg^ to mn fcr the purposes 
I of limitation from the death of the father. -Xata- 
I SATXiy r. PoyyrsAton; . X X. B., 16 AlaX, ^ 

54. — Ssif ip the pvreiaser is; 

exeeeiiorrsaie to revere.- f-e tsrshaa-nor.effi—The 
plainti£ purchased Xnd sold in eiecntion of a decree 
in favour of the defendant, but wr.s subseiumtly 
evicted by the son of the judgment-debtor. He cow 
sued in 1339 to recover the purchase-money paid 
by him cn the gronsd that the jndgmcnt'-dcltcr 
possessed no saleable interest in the '^property in 
question. It appeared that in ISSS the son of the 



;btor)-naa no saicaoie interest in tho propc 
Selc that Limitation Act. sch. 11, art. 120, c-utaiu^l 
the rale of limimtion applicable to the suit, which 
was acocrdingly not time-barred, since the caase of 
action did uc: arise untD ISSS. Xrusjncr.t r. 
IsiinrsiHiB . . . X Is. E., 16 Iilad., 361 


oo. - 


Eier.tcf svif- 


■Cenilnvir.ff 
— Seif jer 


52. 

beirslil ’ — Accrual ^of ir.^ 


Sviijar a decicrafion of 
Caese gJ" cefior. — EerSai 


of title. — A sued for a declararion that she was the ’ 
danuhter of E. who died in 1S70. On B's death, ■ 


. .. 

hiskulkami vatan was attached, and C was appointcei 
to otEciate on behalf of Government. In 1S92 A 
applied fcr a certiScato of heirship to i?,_with a 
%-icw to cct her name entered ns a vatandar in place 
of her deceased fether's. C oppcficd h-rr application, 
dcnvinc that she was the canghter and heiress of E. 
Her application brine rejected, A fled the present 
suit Buainst C in 1S77, to obtain a declamti-n that 
she was the daughter and heiress c£ B. The Court of 
fnt instance granted the declaration soncht. The 


— y»;!? fcr c'-nt.'mftoa of srij 
deslarjiorv decree . — In a suit by reversioners after 
the death of the widsa- of a testator for the construc- 
tion of his will and codicil, and for a dichratiou 
of the plaintiffs rights, — EeJd that the suit was no: 
barred by Xpse of time. A suit f.r drcitratory 
relief of such a nature cannot be hell to be barred 
so long as the right to the property in rcspect of 
which' the decLaraticn is sought is a subsisting 
rinht, and the plaintiff has a sa'osi'tmm nstil 
35 reversioners, so lonii 3= the widow was alive. X’.f 
ririit to I'rinn such s suit is a coutinninu nuh: there- 
fore, and may ce claimed witliin the ftitntory^ pemol 
from the time when the plaintiffs bccom-' entitled to 
the couscqucntial relief. The present suit, haring 
been brcuuht within six years from the dei.th of tne 
widow, was within timi. CuTSKClr L*.l. l-GJ ^ 
Lorn AIou-vs Bor . XX X, 20 Calc., 806 


and E. 10 and art. 62 
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T.TMT TATTOTf ACT, ISTl-^oahnutd 
ciecut oa of such iQstruments was a t year* vnda 
cl 16 of B 1 of the said Act VEVKATi.onAXijr 
p Vkkkatatta I Ii It. 11 Mad , 207 

42 Act XIJI of 1BS9 t 2— 

Claim to reeoxer an ad oner — Act XIH of 1859 


IIMITATIOK act, l&77-~e»t/ineed 

Snnrey officer after determ ning the co sharers la a 
khoti Till^e prepared the settleiaect le ister under 
s 16 of Bombay Act I of 18^0 in which he entered 


43 • Su t for remooal of trees 

wl 


defendants who den ed pla nt £f s t tic and was 
finally rejected by the Collector on 25th liorcmber 
1893 In 1696 pU ntiffs filed the present «u t to 


haring a r ght to use property for a spec hed 
purpose perverts it to other pu poses and a su t 
has to he met tuted for any rcl ef in respect of 
say injnrious eonsequeaces ar s ng from Bueh 
petTerBiou s ich a su t w 11 be governed by 


names were entered lu the register as mortgagees 
DATTATXArA Gopil r BaITCHAKPJU VlSDJfr 

[I li It 24 Bom , 633 
47 and art 127 Su»f for 


44, 

tnidan law—Fre empl on 


and art 10— Jt/aio 
Condvf onal sale — Stykl 


art 1^0 and must be d creed Pi&TBt Pal t 
dowiHis SiBQB I Ii It 14 Calc , 493 

[li H , 14 1 A . 87 
48 Su if r perptlwal injuno 


allowed from tbit t me Dioaubub Misses t Bah 
Lal Hot I L B , 14 Calc , 761 

46 and art 01^5» t for 

declarat on of I He — Inc dental rel ef— Setting 

aed 

to 0 

the 

by a 
IS t 

plaint fl Pachahcthc v Chihuaptar 

[EL E , 10 Mad , 213 

46 XAof* Act (Son Act I 

of 1880J t IS-’Settlement — Segister Sreparat on 
ofSniry «» the register— 0:s 2Sth April 18S8 the 


40 Su ( for mutation of 


60 — 5ui< bg a reversioner fo-r 
a deelaration (f his title to properig sold in exeeu 
tiM of a decree against a Sindu toidoio — Cause of' 
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IiIMITATIOU- ACT, ISn— continued. 

suit was governed by Limitation Act, sch. II, 
art. 120, and not by art. 62, and that the plain- 
tiff was entitled to recover without regard to 
the terms of Transfer of Property Act, s. 135. 
Keishkan V. Peeaohan . I. L. E., 15 Mad., 382 

64. — — and art. 91 — Suit for 

declaration of right ly setting aside "kanont 
mortgage , — The reversionary heirs to a stanom in 
Malabar sued in 1889 for a declaration that a kanom 
executed in 1 881 by the first defendant, the present 
holder of the stanom, in favour of the second defen- 
dant, was not binding on them or on the stanom. 
Seld that the suit wasTjarred under Limitation 
Act, 1877, sch. II, art. 1 20. Pueakett o. Paetathi 
[I. li. B., 16 Mad., 138 

66. and art. 110 — Suit to 

recover customary dues payable on account of a 
chatlram — Sxiit for rent. — In a suit by the District 
Board in charge of a chattram to recover a certain 
sum as the arrears of various merais, being customary 
dwea payable by the defendant's far the benefit of 
the chattram on account of lands held by them, the 
defendants among other defences relied upon a 
plea of limitation. JBield that the suit was 
governed by Limitation Act, sch. II, art. ,120, 
and not by art. 1 10 as a suit for rent. Venkata- 

TAEAGA V. DiSTEIOr BoAED OP TAJN'JOEK 

[I, L. B., 16 Mad., 305 

63." and s. 131 — Periodically 

recurring right — Penial of right. — In a suit 
brought in 1889 by a landholder against the Secre- 
tary of State for a declaration of his right against 
Government to have certain remissions made in 
the sum to which he was annually assessed, no 
consequential relief was sought, and it appeared 
that the plaintiff’s claim for the remission had 
been made in 1878 and had been .refused by 
Government. Peld that Limitation Act, 1877, 
sch. II, art. 120, and not art, 131, applied to the"' 
case, and the suit was barred by limitation. Baxa- 
KEIBHKA V. SEOEETAEX OF STATE FOE INDIA 

[I. L. B., 16 Mad., 294 

67. and art, 144 — 'Emolu- 

ments of hereditary office — Interest in immoveable 
property. — A suit to recover a sum of money due by 
custom as an emolument of an hereditary office is not 
one for the possession of an interest in immoveable 
property. In 1888 a sum of money became payable, 
as marriage dues, to the bolder of certain offices 
connected with a temple. Upon a suit being brought 
more than six years thereafter, namely in 1895, to 
recover the amount, it was objected that the claim 
was haired by limitation. Held that such a claim is 
governed by art. 120 of sch. II to the Limit- 
ation Act, and must, in consequence, be enforced 
within six years of the accrual of the right. Eathna 
Mudalmae t). Tieuvekkata Chaetae 

[I. L. E., 22 Mad., 361 

68. Liability of son for 

father's debts — Suit for money against sons of a 
deceasedjudgmeni-debtor — Pecreefor money against 
father to be discharged by instalments — Precious 
execution proceedings — Eormof decree. — A personal 


IblMlTATIOKT ACT, ISn-eontinued. 

decree on a mortgage was passed against a Hindu- 
(the mortgagor) and his two sons on the 19th October 
1877. The decree provided for payment of the' 
secured debt in-various instalments by May 1S95, 
The mortgagor died in 1883, having discharged part 
of the debt. The decree-holder having, attached 
certain family property in execution, the mortgagor’s 
two younger sons, who had not been born at the date 
of the above decree, objected that their shares were 
not liable to attachment. This objection prevailed, 
the Court expressing the opinion that the matter in 
controversy should he determined in a regular suit. 
The other defendants in the suit of 1877 had both 
died in the interval, one of them leaving infant sons. 
The decree-holder (in whose sole name the mortgage 
stood) now sued the sons of the mortgagor and their 
infant nephews in 1891 for the payment out of the 
family piopcrty of all the unpaid instalments. Held 
that the- period of limitation applicable to the suit 
was six years, and that time began to lun for the 
purposes of limitation from the date when each 
instalment would have become due from the deceased 
judgment-debtor ; and that the plaintiff was entitled 
to a decree for payment out of the family property of 
all such instalments as wonld have so become due at 
the date of the suit, and for a declaration only as to 
the subsequent instalments. Eamatta r. VenkATA- 
eatnam .... I. Ii. E., 17 Mad., 122 


60. 


Suit to set aside an instru- 


ment — -Suit for maintenance of possession in joint 
family property— Limiiafion''Acf, 1S77, sch, II, 
art. 91. — The plaintiff sued for maiutenaiice of pos- 
session in certain joint family property by cancclment, ‘ 
so far as his interest was concerned, of a certain deed 
of sale by which another co-parcener in the same pro- 
perty had purported to convey the whole tea stranger. 
Held that the limitation applicable to such a suit was 
that prescribed by s. 120 of scb. II of the Limitation 
Act, 1877, and not that prescribed by art. 91. Sohha 
Palidey v. Sahodra Bibi, I. L. II., 5 All., 322, 
i-eferred to. Janhi Evnivar v. A/it Singh, I. L. It., 
15 Calc., 58, distinguished. Din Diae «. Hak 
Naeain , . . . I. 3j. E., 16 All., 73 


70. • — - and arts. 91, 95— iSiiif 

by auction-purchaser of mortgaged property to 
cancel a perpetual lease granted by the mortgagor 
in contravention of a covenant in the mortgage. 
During the continuance of a mortgage which con- 
tained a covenant .against alienation of the mortgaged 
property, the mortgagor made a perpetual lease of 
that property. The mortgagee brought a suit on liis 
mortgage, and, having obtained a decree, put the 
mortgaged property up to sale. The auction -pur- 
chaser of the mortgaged property, on becoming aware 
of the existence of the perpetual lease, sued for its 
ttincellation and for a declaration that the dcfendaiff 
had no right to interfere with, or obstruct the plaintiff 
in respect of, the property in question. Held that the 
limitation applicable to such suit was that prescribed 
by art. 120 of the second sclicdulo to tbc Indian Limit- 
ation Act, 1877, and not that prescribed by art. 91 or 
art. 95. The main prayer of the plaint for a 
decree declaring and establishing the plaintiff's title, 
and the prayer for cancellation of tho lease could bo 
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Act XI of 1859 a;ainit fbe Secretary of Bt^e for 


the defendant in trust for a ipecific purpose mtlun 


or Statb tob Itou * Queu Pboshaj) Dhub 
ABBOI. BAEI I ‘^BCBETARB OB SlAIl BOB IMDIA 
Seceetadt op State bob India e Rambdiiot Dab 
Chowdhet I Xi H , 20 Calc , 61 

See SeCEitaet ob StAiB bob India® Fazad Ah 

[I 1. R , 18 Calc , 234 


- aad 8 23 and arts 34 


LTMITATIOM- ACT, 1877— confinuerf 

80 and arts 49 and 123 

— Suit hy ^lahomedan totioio to hare declared her 
right hy local cuetom to life xntereii xn estate of 
her hitshand—Su t for distriiulire share of pro 
petty — Salt for no eahle property j ronyly taken 
— To a suit by a Mabomedan widoir sgamit the 
btother of bei deceased hnebaud to hare declared her 
r^ht to possess for life the estate of the latter in 
accordance with a prored local cnstom art 120 
gch II Limitation Act (XV of 1877 was held 
applicable it not being a suit for a distributive share 
of property within the meaning of art 123 of the 


[L R., 20 r A , 166 
' Suit to recoier from the 


xtndov) of a deceated Ufahomedan money realized 1y 
her on account of a debt due to the deeeaeed — 
yield that a suit brought by the o her heirs to 


scbednla to the Indian Limitation Act 1877 llaho 
med Xtasat Ah v Sasin Banu I L R 21 Calc 
15/ Stihamma r Harayana I L R 13 Mai , 
4S7 and Ev'tifi'a Xal r Banndhar I L R B All 
170 referred to Uuasdaeaz All Esan c Wxia< 
TAT Adi Esak I L R,, 19 All , 169 

62 end art 89 — I ly 

purchaser of decree to reooter money <f deoeaiei 
judynient iehior »n the hands of hts <^eni— 0^6 
i r having certain moneys lying at Ins credit in 
Calcutta empowered A Zto receive the sane and 


the plaint St who sued to obtain the ( 


J3 and art B2 — Money 

e ted for plainUfTs use — Sa t for ichteh no 


I talcen up by Government under the 


TOi. in 
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XiEVtlTATIOlT ACT, 1877 — continued. 

]prooeediugs were pronounced to be irregular. The 
plaintiff thereupon, in the year 1877, filed the present 
suit on the strength of his deci-ee of 1848. Meld that 
the period of limitation applicable was that of twelve 
years from the date of the deci-ec (Act IX of 1871, 

■ sch. II, art. 121), but that the decree should be viewed 
as analogous to an instalment decree and made as 
against the defendant in 1867,— down to which time 
the proceeds were regularly realized,— because it then, 
on his father’s death, became first operative against 
him. In the case of a decree payable by instalments, 
as the command of the Judge prescribes atei'm for the 
performance of the several parts of his order, it is to be 
construed as becoming a judgment fdr purposes of 
limitation as to each instalment only on the day when 
payment is to be made. Sa'khaeaii Dikshit v. 
Gaitesh Sathe . , .1.1,. B., 3 Bom , 193 

2. 1 Suit on harred judgment- 

a,eht — Suit jbn administration— IMortg age decree — 
Transfer to Sigh Court for execution — Applica- 
tion for execution hg sale — Civil ^Procedure Code 
flSSUj, ss. 227, 230, aiid 244 — Transfer of Pro- 
pert g Act flP of 1882J, ss, 67, 89, and 99 — Limit- 
ation Act (Xr of 1877), sch. II, arts. 179 and 
180. — On the 29th September 18S2, a decree was 
obtained against the defendant’s husband in a suit on 
a mortgage by the latter dated the 6th April 18S0, 
On the 27th July 1883, an order was made fer j 
transfer of the decree to the High Court for execution. 
On the 8th April 1886, the mortgagee applied to the 
High Court for execution by attachment of the 
mortgaged properties, and' in the same year an order 
for attachment was made. The mortgagee died in 
April 18 j 2, and on the 20th August 1804 £he plain- 
tiff (his widow and administratrix) applied to the 
High Court for an order absolute for sale of the 
mortgaged properties under s. 89 of the Transfer of 
Property Act. On the 5th January 1895, the appli- 
catiou was refused oii the ground that the mortgaged 
properties were outside the territorial jurisdiction of 
the High Court. The plaintiff then instituted the 
present suit, in which she sought [inter alia) adminis- 
tration of the estate of the mortgagor (who bad died 
before the mortgage suit was filed), and asked for the 
sale of such properties as might be found subject to 
such mortgage. Seld (affirming the decision of 
SaIe, J.) that, whether the plaintiff sued on the 
original debt or on the decree of the 29th September 
188.^, the suit was barred by limitation. Seld also 
that, eVeu apart from any question of limitation, the 
suit was not maintainable by reason of the provisions 
of ss. 230 and 2V4 of the Civil Procedure Code, the 
questions arising in the suit being such as should have 
been determined in execution of the decree, and not 
by a separate snit. JosemataDassiv. Thaokomonx 
Dassi • . . .1. It . H., 24 Cfllc., d:V3 

art, 123 (1871, art. 122; 1859, s. 1, 

ol. 11). 

1. Suit under toill for sum as 

legaeg. — ^Where a sum assigned to sons was, by the 
terms of the will, to be regarded as a legacy, and 
not as a charge on the estate for their maintenance, — 
Seld that <3. 11, s. 1, Act XIV of 1859, was 
the limitation applicable to suits under the will 


UMITATIOIS: ACT, 1677-~con{tnuede 

for recover_y of the sum due as a legacy, 

Haeain Had v. Rajia Hotd . . 2 Agi'a,'!?!, 

.2, • ^ — Suit for legaeg . — E by his 

will gave the whole of his property to his brothers, 
making a specific provision of H4,000 for one of his 
daughters (the mother of the plaintiffs), which was to 
remain as amanut in the family treasury, yielding 
her interest if and till she gave birth to a male chilffi, 
when she should also have 200 bighas of land. 
Shortly after this, the testator died and the elder of 
the plaintiffs was born. The mother having since 
died ivithout drawing the principal or taken the- 
allotment of land, and the manager of the family 
estate having refused to give the plaintiffs their due, 
they sued to recover what was left to their mother. 
Seld that this was a suit for legacy, and that 
cl. 11, B. 1, applied so far as the claim for 
money was concerned ; and that the causa of action 
to the plaintiffs occurred at the time of the birth of 
the elder plaintiff, when his mother became imme- 
diately entitled to the principal sum of money and 
to the land. Peossoxo Cbitkveb Bor Chowdet 
V . GrAN Chukdee Bose . , 13 W , E., 354 

3. TFill — Suit for share of 

testator’s moveable properlg. — Art. 522 of Act 
IX of 1871 applies to a suit for a share of the 
residue of a testator’s moveable property disposed of 
by his will. TEEEpOOEASOONDEEr Dossee V. Deb- 
EifDEONATa Taooee . I. L. E., 2 Calc,, 45 

4. ::: Suit for legaeg against' 

representative of testator. — Art. 123 of the Limit- 
ation Act only applies to cases in which the 
property sought to be recovered is not only^a legacy, 
but is also sought to be recovered as such Irom a 
person who is bound by law to pay such legacy, 
either because he is the executor of the will or other- 
wise represents the estate of the testator. IssuK* 
Chenpeb Doss v. Jpqoux CnuNDEB Shaua 

[I, It. E., 9 Calc., 79 

5. and. art. 120— Hrccnior- 

de son tort - Suit for a share of Government pro- 
'missorg notes hg an heir against one falsely profess- 
ing to hold them binder a will. — Suit in 1887 by a 
daughter to recover her share of Government promissory 
notes being stridbanam of her mother who died in 1880. 
The property in question had been in the posses- 
sion of a son of the deceased since her death. He 
claimed the property under a will, but the will was 
set aside by the Court as false in 1884. Seld 
that Limitation Act, sch. II, art. 123, is applicable 
only to cases in which the defendant lawfully repre- 
sents the estate of the deceased, and that the suit was . 
accordingly barred by limitation. Sithajuia «. 
Eaeataiva . . , X . It . E., 12 Mad., AST 

6. Suit for legaeg under a 

taill — Cause of action — Amendment of plaint.— A. 
suit was brought in May 1894 by a legatee claim- 
ing under the will of a testator, who died on the 8th_ 
December 1881, against the executors of the will.. 
The plaint did not specifically ask for payment of' 
the legacy or for ascertainment of the share in the. 
residue duo to the plaintiff, but set forth certain. 



( 6109 ) 


DIGEST OF CASES. 


( 6110 ) 


XIMITATION ACT, lsn~eo»Unuei 

treated aa merely eubaidiary to the main relief 


1 Li. K . All., wJ 


directly the property is convejod to the trasteea 
COWASJI NoWEOJI POCnEHAieAWilLi V ROSTOUJl 

D03SABB0T Setka . . I. L. H . 20 Bom., 611 

72. ■ ■ — Exelutiie oceupattoH of 

joint lands iy lome of the eo Oicntrs—Sexi hp the 


I. L. K., aj calc., 


Moard oj Ksvfnve jor i/te An ^ , a ^ 

1 All I ii4, referred to Saghu Hath Prasad y 
Oirdian Dast IPsehlg Notes, All {IS93J, 65, 
dissented from Shak Csabd ( Basapob Upapria 
[I. Ii. B , 18 AIL, 430 

74. Pecree for rent against 

UnanfsjoinClg — Exeeuticn ag itnrt one defendant — 


' ■ ■ . ' ' " . t 

75. ' S<t\t to set aside talesn 

execution of eerti^cofe tinfer PoJlie Demands Si- 


LIMITATION ACT, 1877-eont.n««d. 


Saboda ChabAn Bakbofachata e Eista Mohttr 
Bhattacsabjss , . 3 C W N., 516 

art 121 a871, art 119 ; 1859, b. 7). 

. Sale for arrears of rent of 


patmienare — Upon the laJe of a pstnj tulnkh for 


- Sneroaehment hg a ires- 


Karmi Ehan r Brojo Nath Base, I L S, S3 


Jet IE qf 1671, art. 1. 


■ art. 122 (1871, art 121 ; 1859, e 1, 
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I'l. that the suit , 
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J *>; !' { /, I’Ji >" «'''!itr. »I|j Inttiif (0 t?i(’ 

;■ '■ ',i ( ! I' ’ r <*.■■ tf t» if t!,v i'ajnilv t ninl as tlio 
»i,U ust s', tijiv. t!i V K'Ji*. liTM' liad 

; <f '!'t i*r Ilf'S f! S-’ifir ri.'lit*. Mamaixt 
KtJiliKitA VitPHtMa 

[L It. E„ 1 JiTnd., 343 

.s . S'it/'rfrtftii''ncfhfrf 

. 1 *' /. ff';/*", .'{fi'") i/tVa i'_A — Advcrs" 
'.r (■ 11 <• ni f-f iifi r.U-«i‘.:on of a watan, 
I' f tri r-n tl.' lulr from tUi- timr 

f< .■•iMid {i'l li to the- j>-''!rs*:OT of 
i-i j'v;-:'.'. ».f.. fns'o date of thr 


if I ' ' r/ 

I * 1 ♦ * • 

(•'iv 'v 
«i.in f 


il 


dritli of lltf wnti'.'.ni! 


-r. r.ivuyiuAV tits Tajja- 


JtKAf J. JtU VA^-S-! AV V! .VVATr-ill 

(X Is. I?., C Bom., 437 

^ ,, .v„,V /(, *i,ir thr njipoint- 

„,Sp tfr.L -.rnut ttr-tfred vi>!i!—^tiit /ur /iered!~ 
t-trv I'f'rr- ~A AuU i'V ixisiint,' fctnjam-i. to hivp the 
of sfotliirpirfo-i as a karnatii jointly 
Wi!h thinaih'i* > old, dors not fall 

thr rrtni.ion of nrt. 121 of tl'P Innntat.on Act. 
t • r'ttn vil ’ avav ii'rA r. V ryKAT.AB i^r 

LAK8innAA!.AlAa.UI. p, ^ ^ ^ ggg 

g _____^ - — Sill'/ for declaration qf 

ri-i( at Lhadint o/t'mple and for (iirnof icorship 

-Suit for here titaru oj^cc.-Thc sued for 

a dfcl.amtion that thoy avere Idiadima of a certain 
ArnhoniCflnn dur^rjv ftnilnsfiuch cntUlctl to perform the 
dntics attached to that office for tivrnty-onc days m 
each inontli, and diiriii" that period to ‘^*5 

fcffcrin-a wade by the ivorshippera atthedm^pt^.^ ^eld 

tinder art. 121 of the Xinulation Act, and nas not 
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liIAIlTATION-.ACT, leil-conlhued. 

\v!uiy SAJiKFjr Aim Tohau Abbui, 

'Urn « r. liAirAirAii-IJtrKsu X L.R.. 24 Cale„ 83 

Stj r,„o„ innnapcment.—hYhQTB a shebait dofs 
n"^ e "* T sneccssor as provided in the ' 
Will of the founder and nhere there is no other pro. 
viima for the .appointment of shchait, (he manaee. 
mat Id lie cndon-wciit must revert to the heirs of 
the fomider ; ami the limitation applicable to a suit 
for Jo iPMioa of such an oilicc is twelve yoars under 
“'ll and not six yo.ars under art. 120, of 
lh‘' Liniitallon Art. dai Banst JCtmwarv. Chattat’ 
dinri Sitph, 5 n. L. E., 181 : 13 W, It., 396, and 
Oottnn'r Sree Greedharcejee v. Btiman Lolljee,, 
X. A'.. 16 I, A., 137 : J, L. 11., 17 Calc., 8, referred 
to. J.xriAX.vxTH Pbasad GrrTA r. IIavjit Sinoh 
(T. L. E., 25 Calc., 354 

S. ; ; and B. 28 — Bight to a 

' trn/’lr ofirr and its endorments — Adverse posses- 
sir «.— Ciri.ain ( Ificrs in n temple and the endowments 
n'tichfd lliTclo were held jointly by the members 
! of tno bmuchu of n family, represented respectively 
hy (ho pliintilT mid (he defendant. Long previonsly 
to JS72, (he defimlanl's hnneh got into sole possession, 
and in (hat year a family settlement was arrived at, 
hy which it nas arninged that (he offices should be 
held in rotation and dm lands in cijual shares; and, 
itt acconlvici’ tvith this settlement, n certain village 
foniiinc part of the cndoiunent was delivered to the 
pljintiffs Iminch of the family. In 1889 the defen" 
dalit brought a suit to recover a moiety of that village, 
but it was dismisseil on the ground tliat the offices 
and emoluments were indiiisible and went by 
richt to the older branch of the family. The plaintiff 
now Bu«! in 1695 to establish his right to the entire 
offices and to recover possession of the other village. 
Jlfid that the defendant had acquired a diiisible 
ri-’lil to a moiety hy twelve years’ adverse possession, 
and that the suit slionld to that e.xtcnt be dismissed. 
Ai.\oiKis.Ain Kaickap. r. S'^^'DAM3^m^A AY'^_„ 

[I. L. B., 21 Mad., 278 

art. 125 (1871, art. 124). 

Sait to set aside deed made 


la Hindu tcidoir . — The cause of action in a suit by 
j-cversioncr during a widow’s lifetime to declare a 
ronrevaner made by her to he void was held under 
Act \*Ii’ ®f 1859 to arise from the date of the con- 
veya'uce. UiriKAri Apasi c. 

See Pebsitad Risaa v. Chedee Lam^ -Vif e 1 

2 _ Hindu widoio—Suit to set 

asTde alienation and to restrain maSte.—K, a 
Hindu widow, assigned one moiety j 

)7cr husband's estate to H S, in consideration t^t 

H S should conduct and pay all co^s of a , ,, 

then to be instituted husHnJ ^ 

brothers, of whom B 0, the present plamW ™ 
one to recover tlie share to which she was enti i 

and also to pay her ‘emto 

The assignment ^as dated 24tn Uece 


l 
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I.miTATION' ACT. ISTI^onhnugd 


recoTer bia legacy from the defendants {lenona]!} 
sad that theref re the suit fell ^ntbia art 183 
£ch II of the Limitat ou Act whichgiresapenol 
of twelve } ears from the date the legacy became 
due and that bring one year after tbo testator » 
death (or the 8th December 1883) the suit was 
in time CTm''ETJEE PESTO'rJEE BOTTMWilxa V 

DikBAEUai EntnuEE I L H.. 19 Mad , 425 

7 Non claim nf tkare xtndrr 

an inUitafy — One jlf ff TT died intestate in 1837 
leaving a widow ( Jf) and two sons, M obtsued letters 
of administrat on and unt I her death in 1697 
remained iii sole possess on and enjoyment of her 


I Xb , mV Jliuul . vsr 


8 S« t It/ a Vapttta widow 

for her ehare tn her kuslaad i propertt/ —The 
widow of a Mapilla who had died mtestatemoretlian 
fourteen years before suit sued to recoier a one 
sixteenth share of the propexty left by h m and 
his brother ITelrfthat although the partes were 
hlapillas the s t was governed by art 123 of the 
Iiimitat on Act and w.is accord ngly barred hasiil 
( ATi^aattua I U B , 16 Mod., 60 


- Su t io e 




lotvanee -~In 1864 y S the owner of a share 
deshpande vatan d cd childless and intestate 


LtMITATION ACT, 1877— co«;,««icf 
(»»fer aZiif) that the suit was barred The Court of 
first instance awarded the plantiffs claim for the 
three years prev ions to the suit and rejected the rest 
of the claim The defendants appealed to the 


ttrt 124 (1871, art 123) 

Suits of the nature described in this art cle were 
under Act XJV of 1859 held to be goremed by 
c) 12 of ■ 1 the general lim tation of twelve years 


any land yet being by that law classed as immove 
'able pfopertp should be held (o immoveable 
property within the mean ng of cl 12 of a 1 of the 
Limtatiou Act 16^9 EsisHVASnai srr EtsA 
OUlOBr KirABHAT BIK hlaBiLnXTAT 

[6Som.A C.1S7 
BALTAmBAT ahat Tatiaji Bapaji « FoRano 
XAu Su>nE8BTAS 9 Bom , 99 

In a UsdfAs case howeier the six years perod 
was held to apply 

2 O^cs of kernam — Ine* 

dental r ght to land attached to o^ce— Suit 

eeo V 4 vT j 


office was the principal matter of the pUmtiS’s 


- Sait for poeeeteion of here* 


I 
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LIMITATIOlSr ACT, IQll— continued. 

7. : Suit to compel partition of 

noteahle and immoveable property. — A Hindu of 
tlie Southern Maratha country, haring two sons nii- 
dmdccl from him, died in ]872, leaving a will disj os- j 
ing of ancestral estate substantially in favour of his 
second son, excluding the elder, who claimed his share 
in this suit. In 1861, a suit brought by this elder 
son against his father and brother to obtain a decla- 
ration of his right to a partition of the ancestral 
estate, was dismissed on the ground that lie had no 
right in his father’s lifetime to compel a partition of 
the moveables ; and that, as to the immoveables, the 
claim failed, because they were situate beyond the 
jurisdiction of the Court. Held that the suit was 
not barred under the Limitation Act (XIV of 1839), 

s. 1, cl. 13. As to the immoveables, setting aside 
the fact that the plaintiff had remained in possession 
of one of the houses of the family which had been 
treateel by the father as continuing to be jiart of the 
joint property, the decision of ISGl, based ns to the 
immoveables on the absence of jurisdiction to declare 
partition of them, caused this part of the claim to fall 
under the provisions of Act XIV of 1859, s. H. As 
to the moveables : .assuming that they conld, on the 
question of limitation, be treated as distinct from 
the immoveables, and that no p,aymcnt had been made 
within twelve year-, before this suit by the. ancestr.il 
banking firm to the plaintiff, the adjudication of ISOl, 
uhethcr in law correct or incorrect, had been that the 
elder son could not assert his i-iplits in the moveables 
until his father's death. The defendant in this suit, 
who had t.akcn the benefit of that judgment, could not 
now insist that it did not suspend the running of 
lim ifation on the ground that his brothers might Inve 
appealed from it if erroneous. So far, also, ns the 
father’s interest was concerned, the sucecs'-ion only 
opened on his death. Ij.VKSStA>' Dati.v X'.MK r. j 
I{AAH:nA>muA Daua X aik . I. Ij. H., 6 Horn., 48 

[li, E., 7 L A., 181 

8, Suit to recover ebarc of 
joint property in'tcrilcl. — Cl. 13, s. 1 "f 
Act (XIV of 1859, Mas not applicable to a suit to 
ri cover a share of joint property to which UicpHiiiUff 
chiimcd to he (ntithd by inhcrit.ance. llIsoN'.vril 
It-VKA V. U^n^.nlu^^^■lssA linicr. . 20 "W. E., 270 

g. A’.nV to enforce r’pbt to 

sbitre in jiint prnjerty . — Suits to enforce the right 
to sh.src in any jirojurty, on the ground tint it is 
joint fiimily property, must be bronebt uitliin tiv. Ive 
yiu-s, cvelnsiie* of the prrio 1 during which the jtr>- 
jurty '".as ntubr att.iehmfrit by Oovenmicnt and 
iifith. r party was in jio'si ssim. SinnojinAV >. 
X.UKJiiiAV . ' . . . ,10 Boni., 228 

10. Suit ly adnple t i-r. for 

th ire of om-i'cal estate — Cnute of — .\k ■ 

nspiinet an adopted son suing for his share of the | 
ancistr.il cstite, the law of UmUatim do s i.c,*. ! 
begin to run until tin' alldnicnt of sneh share has I 

t. c.m drti-,.aiided and refused. Avv.vvr MrsTASAis j 

r. XlUMUTCUI Amstai. . . . 1 Mftd., 45 I 

11. V rf tbare of fsinilit j 

pro}erl;; — Tisclrsii n fri n p( siettion,-~la a suit to , 
referee the right to sLare in propeviy on Ihr grariad | 


IiIMlTATIOH- ACT, IBTI-cootin-.eL 
tliat it Was joint family property,— JfrJd that, r.ron 

the construction of cl. 1,3, s. 1, Act XIV of 
the claimant, iu order that the s’atuto shall le V 
bar, must have been entirely out of p<a's sum ami 
excluded fnm possession by’ those against vibemh' 
claims. Gon^-Dr^• Piliai i-. CuiPAJinviu I’lrjAr 

[3 Muck, eo 

See EAirswAnA GAJ.tr.aTr Xausiva Pro Ha- 
nARAJULtrrfOAnt; r. VnnarnaTAV air Krona 
GAJ.arATr XAUAiyA J)ro irAi!AKvjri.rAmar.r 

[6 Mtul , 31 

and SuBBAiTA r, Kajtsvaka SASTr.ri.r 

[4 Xrad., 054 

13.- ■ • Questicii as to rirtuiii^ 

possession— Onus _ of proof— lief us d to aUcr- 
share. — The queatinn of fact whrtbrr there hvsbnn 
such exclusive possession or enjoymont snnst Ic 
decided upon the evidence in each c.ase, and niaa be* 
satisfactorily proved, altbottgb th.Tc inay benocii- 
dence of an tvprcES rcfusjl to allow plihdiff any 
part of tbe benitits of tbc joint property. Sri.aaiVA 
r. RAJrsvAUA SASTnuTiC . , 4 Iliad.. 054 


.Tabaoo r. Takukra . , . 3 Agra, 133 

Rajoo Sixoii r. GtryEsnaio.arr llrnatnsrr 

(15 IV. I?., 400 

13. t'uit fer sbare of joint 

property. — A pot a de-crec for p s«,««;o-i, but b. fore 
sheobt.aincd posstssion, it I’btahied .a dicr>< die-larit..’ 
him jointly entitled uith A to n pariicnlar «1>are oi 
tbc same propi rty. Held Ibat.uhen .1 pot js'.m a- 
Eton, that jio.,sissio’i inured to tbe biinfit ot II .a- u«n 
as to bcrself, and JS'enut" of action i-i n suit 
A in rrspeet of tbe sime pmprrt.v dilid fn m tb" 
t'anc avben ,i obtained ]> 0 >“,'S!nM and iv s'li'. 
barre'd if bronpht uitbin tuihe jiars of tl *•*, tinn-. 
Goor.oo Curn:; 8!i car i . GoircK.''< • ’■r Do-sr," 

(13 W. E„ I8S 


14. 


Suit f r r tore 1 C; e 


it it] 

:nr» < 


V 


3 Agin, 271 


rbsr* 


»K.* 

■ Witt 

r, T '• 


ft ft' 

ami 

in j i 



1 ttei 

eri» « 


(t 


If bv arr.iugemcnt the sharrs of n rt lin co-s'’-,ri *a 
left in tbe ptsa «sio-i of o'ln'r eo-jhar>ra linri'ig t! ^ 
jieriod of a current Sitthim nt. the nus,- of a.-ti.'a t . 
tbe sharers \il o-f rinres Isaac bt .-fs lO U ft fo- | ro'ita 
siccrues oisly aalnu tbenttUmt! 

Kas! r. XAiirtt .'■I.VoK 

15. — 

preiprrltf-~^''us' of tseti.n. - 
iia-liig tnj* da r h* nunnsi i>« iliiy 
sio-i of pr p' rty, i o c.ius.- (if r. 
till m for till- nroairy of bU »har>’ n'.til !>'* 
ji<r"<L*'cd 'ny the Otbi r. and limit ath'U fi'‘« tn 
date of t'srls dis(ici"-ro‘'~s. jAnra 
„V,L 11, IT, a-,. cnr„.r» .“e"* J,; ,,, 

10. — At'rfeje j.rtfftt o — Sed 

f.'r J*arft'fioa.— AVbera* tbe 1 ulK O. th*" ff A 

Hindu family la l.rhl tand vti"a,‘T*S ly n 
l-r of tbe fa'nily, nisd the other •n.-r*; .n re, 't'e >1- 5 
rnjov pivrt of the lamls »s s'r, the . t 

bnlk of the {State by tbe wat agrr ii : » ’.re-s- »< 'is 

to 1-xr, uud' r tf.e f.srslb-.ts •'s Art XII •* s. , 

el.l3,a «*!itby thectLrri fer jwiti'.i'jr', r.r.loH s' s't S!i 


t? e 
Xa* 
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( 6117 ) DIGEST OP t^BS. 


XtMlTATIOlT ACT, 1877— 


3. ' AlKHaUon — Decree in a 

collusive against a Hindu tut<2ou — fcMtIult 


See CutTKVEB KiiriEBor v Fe^bt Moau» Sot 
tllad.jur., O 8,21 
Marsh., 33 : 1 Hay, 88 
WOOUA CEVSK DiJtEBJBB « HABADHtFE MO* 
ZOOSTDAE . . ■ < *1 "W". H., 347 

and Sbikaih GlHOorAPHYA v Mahes Cbaitdba 
EOT 4B XIl.,P.B,8 


limitation act, 1877-M«^,»««<^. 

^ this article does , the correiponding article of the 
of 1871 TIM apecially applicable only to Hindu*. 
1. ' Suit for shcire «» family 

atfelltay. — A. claim by a member of a ]omt Hindu 


Kbiseeadube CnoWDEST V Bub Coomabt 
C i^omiBBAix . . . . 25 W. E , 37 

2. Mortgage hg one member of 

Jlfudufamilg — Surrender of equity of redemption, 
..Act XIV ot 1859, 8 lad 13. waa intended to apply 
to suit* between membera of a joint family, nut to 
a rale Hhere a mortgage having been made by one 
member on behalf of all to a atrangcr, that member 
afterivarda, againatthc mil of bisio-partnera releaaee 
Ih^ equity ot redemption I.avhahate Das c. 
EI.UOTT . . . . 6 B, X E., 630 

8. C. BABaAHATB Das t Gisbobkb & Co. 

[15 W. B , P. C., 24 
14 Moore’s I A., 1 
8, Suit to eslollteh right to 

thfre profile of wafoa— In a luit to establish aright 
to share in awatan audio recoier a portion of (he 
profits thereof for seven years,'— ifeld that the case 
wassovemid as to limitation, by cl 18 andnotcl 16, 
ofs 1 , and that arrears for set cn years were there* 
fore properly awarded Oukdo Avaedbat i. 
K^tSBiTASaT QoBiKU 4 Eoeq,, A 0,65 

A — Suit (o enforce right to 


art. 128 (1871, art. 125)— Cawe of 


Bight of son claiming 


«v. at, 4*t' 

See NowBUT BAJi v Dubbabee Sibob 

• [2 Agra, 145 

art. 127 (1871, art. 127 ; 1869, s 1, 

cl 13). 

See Okus or Pboot— Limitation aed 
Abtebsb Fossbssiok. 

[I, X B., 18 Eom , 613 
S. 1, cl. 13, of the Act of 1859 applied to Dahoxne- 
dan aa well as Hindu families Kmtboonissa e 
Sabbookissa Eeatook . . 6 'W. E., 238 
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XIMITATION ACT, 12,11— contimed. 

October 187?, the period of limitation must bo coin- 
puted under art. 127, and not under art. 143, of sch. II 
of Act IX of 1871. Kali Ktbhore Koy v. 
DnTTNTTNJoy Hot . . 1. 1». B., 3 Calc., 228 

Hansji CnniBA v. VABABn Chhiba 

[I. L. B., 7 Bom., 297 

Under Act IX of 1871, the cause of action arose 
from the time (vhen the plaintiff demanded, and was 
refused, his share ; consequently it was then necessary 
to mirkc that allegation. IIansji Chdiba v. Vababh 
Cdhiba . . . I. Ii. B., 7 Bom., 297 

26. ■ JSxclusion from share of 

Joint property. — Art. 127, sch. II of Act IX of 1871 
presupposes the existence of joint family property, 
and that there has been an exclusion from participation 
in the enjoyment of such property. Semite — ^Tho 
word "excluded” in that atticle implies previous 
inclusion. Saboda Soondtjbt Dossee v. Dota 
Motee Dossee . . I. L. B., 5 Calc., 938 

27. Joint properly — Evidence. 

— Before a plaintiff can bring his case within art. 127 
of soli. II of the Limit ition Act, 1877, it is incumbent 
on him to show that the property in which he seeks 
to recover a share is "joint piopcrty.” OnnoT 
Chuen Ghose V. Gobend Chondeb Det 

[I. L. B., 9 Calc., 237 

28. Suit hy per soli’ claiming a 

share in Joint family property. — The word 
"person” mentioned in art. 127 of sch. II of the 
Limitation Act means some person claiming a right 
to share in joint family property upon the ground 
that he is a member ot the family to which the pro- 
perty belongs. Eadhanath Boss v. Gisborne, 14 
Moore’s I. A., 1 •• 13 W. E., P. C., 24 ; Earn Lalchi 
V. Amlica Charan Sen, I. L. E., 11 Calc., 680; 
and JPorendru Chundrd Gupta Eoy v. Aunordi 
Mundul, I. L. E., 14 Calc., 544, relied on. Kabtiok 
CHirNDEE Ghuttuok V. Saeoda Suneuei Debi 

[I. L. B., 18 Calc., 642 

29. Application of article — 

Stranger holding property belonging to Joint family, 
— Art. 127 of sch. II of the Limitation Act (XV of 
1877) does not apply except in cases between members 
of a joint family. It does not apply to the case •of a 
stranger to the family holding property which origin- 
ally belonged to the family. As to him, the ordinary 
rule of limitation (art. 144) applies. Bhateao v. 
Rakhmin . . . I. L. B., 23 Bom., 137 

30. Claim to property as 

daughter’s son. — The provisions of art. 127 of sch. II 
ef the Limitation Act do not apply to a person who 
claims to inherit property as a daughter’s son. 
MoTHTJEA Nath Dhtt v. Boekant Nath Dutt. 
Peaei Mohhn Dutt «. Boekant Nath Dutt 

[11 C. L. B., 312 

3L • ■ Suit for possession and 

partition — Acquiescence in alienation — Exclusion 
from share , — In a suit to obtain a share by partition 
3f a joint family property, the interest of the plain- 
.iff’s father having been sold in execution of a decree, 
mitation is to be computed from the time when 


LIMlTATIOlSr ACT,' 18,11 -continued. 

exclusion from his share first becomes known to the 
plaintiff. Issueidutt Sinoh «. Ibeahim 

[L L. E., 8 Calc., 653 

®2. — Exclusion from ^lare-r- 

for partition, — Where in a suit for partition a 
District J udge held the plaintiff’s claim barred on 
the ground that the defendant had been in possession 
of the property m dispute for more thau fifteen yeiirs 
without any claim having been made by tbe plaintiff, 
— Held that under the Limitation Act {XV ot 1877), 
ark 127, time would not ran against the plaintiff 
until his exclusion (if he was excluded) from the 
property had become knonm to him. Haei «. 
Maeum . . . I. li. E., 6 Bom., 741 

33. Exclusion from Joint 

property. — A collateral member of a Hindu family, 
alleging it to be joint; claimed Ms share of ancestral 
property in Oudh, part of which formed a talukh 
inherited for a considerable time past by the eldest son, 
who, taking the whole of it, had given maintenance 
to the other members. This taking was entered jn 
the first and second of the lists made under the pro- 
visions of tbe Ondb Estates Act (I of 1869), and as to 
it there was no ground of claim. But with respect 
to the savings, accumulations, and investments made 
from tbe income and proceeds of the talukh before the 
confiscation and restoration of Oudh lands in 1858, 
the contention was that each member was entitled to 
liis share, and that, by the presumption in respect of a 
joint family, the burden was on the talukbdar to prove 
that there were no savings or accumulations made 
otherwise than out of the talukh and before the con- 
fiscation. Seld that, if it were assumed that the 
family was for some purposes undivided, still this 
was not the case of an ordinary undivided Hindu 
family, and that, in such a case as this, the pre- 
sumption must depend on somewhat special circum- 
stances. However, this case must be decided on the 
distinct ground that, as the claimant had been ex- 
cluded from his share, if ho had one, for more than 
twelve years, he knowing of this exclusion, the law 
of limitation enacted in Act XV of 1877, sch. II, 
art. 127, was applicable, and the claim was barred 
by lapse of time. Eaghunath Baei v. Mahabaj 
Bam 

[I. Ii. E., 11 Calc., Ill : L. B., 12 I. A., 112 

34.- Aliyasantana law^Ex- 

elusion from Joint family property. -pPo. a suit m 
which the plaintiffs sought declarations that they 
were members of an undivided Aliyasantana family 
with the defendants, that certain property M- 
longed to the family, and that plaintiff No. 1, the 
senior member of the family, was entitled to have 
the lands registered in his name, the defendants 
denied the allegations in the plaint, and pleaded 
that the suit for declawtions only was not main- 
tainable, and that it was barre'd by limitation. It •' 
was found that the plaintiffs had separated them- 
selves from the defendants more than twelve years 
before suit. Meld that art. 127 applied to the 
case, and that the plaintiffs, having separated them- 
. selves from the defendants, had for more than twelve 
j yfars been to their own knowledge excluded from the 
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LIMITATION ACT, 1877— 
circumstancei to sbow that they accepted the s r lands 
in lieu o£ the shares that i ould have been allotted 
to them on a partition The case of ^i>j>oiner v 
Jtama Subha Aiyan 11 Moore 1 1 A 7» appioved 
Runjeet S iifQH V Gugbaj S iHon L B,1I.A,9 
17 Receipt of payment* for 


of 1859 Gobisd CBtTKDEE Baoceeb « Keifa 
MOTES Daeee 11 W B , 3S8 

18 Rent collected iy one 

member of Mahomedan /amity Uiiny jointly — 
Even if a member of a llahoinedan family collects 
the rente and prodla of the family property hia jx» 


LIMITATION ACT, 1877— eontiBoeif 

S C VVOOMA Soonduhee Dossee t Divabka- 
•fAtn EoT II W B 72 

Amitbat bis Iesetanteat Deshmbkh V 
Ahtaba Abaji Desbmubq 5 Bom A C , 50 

21 Entry of names •» regis- 

ter— Seld that tho plaintiffs suit was haired by 
lapse of time they havin" received nothing from the 
property, a share of which they claimed for a period 
bejond that prescribed by cl 13 si Act XIV of 
18a9 The fact that the plaint ffs had a manifest 
right bj inheritance and that their names had beeir 
entered m the res enne register as proprietors is not 
equivalent to proof of payment to and receipt by 
them of any profit on account of their share 
Khobcs Stkoe r Bbhabee Lall 3 Agra, 95 

Uassooq Ali Eeak i Geazseoobdbes Ehas 
[3 Agra 168 

22 to enforce share of 

joint property — Froof of payments —In ruling that 


19 . - Jo nl properly Suit for 

eiare of— Onus prolanl —A suit to enforce a 
light to a iharo of ]0 nt family property must be 


prior to the date of the institution of the suit by the 


property was joint family property Oossilif Doss 

Lcovboo r biBO Eoomabbe USBiA 

[12 BLR, 219 19 17 11,103 
Uubiea CmTEir Sasx e DEAdaoBcrTT Cevrh 
Shut 3 W K , 173 

Btdcokath Ojha i GopabMal 8 W R,170 
Httbeaiibb IIoobebiee 1 Teescowbee Dos^sb 
[6 W R 170 

IxBISTO CEBimSB BuBMO SITBMAE V MOHESB 

Ceondeb Bebmo SuaKAH 23 W R , 881 

2G t jhr share of jovwt 

nneeitrai property — A Hindu died in 1840 leaving 
him BUTvinng seven eons who after their father a 
death entered into ]o nt possess on of certa a un 


23 Payn enfj/oryoinf sAare 

— Proof of payment is i ot necessaiy to bring a case 
witbm cl 13 s 1 Act XIV of 1850 but the limit* 
at on therein prescribed will apply to the case of a 
pereon entitled to a share m property and s mply 
CQjoyu^ the property with the co sharers there 
b ng no division of money or any payment at all 
made bet veea them Bbi7Joht7&be Paul v Hebo 
SOOHDVBEB Debsb 17 W R , 680 


that neither the pUiat ff nor her predecessor was in 
poseeesion within twelve jaars It was foui d that 
the two brothers had lived in the same mess the 


or management of the property wi tbm twelve 
years before the commencement of the suit 
that the suit was barred by limitation under el 13 
s 1 Act XIY of 1859 Uea Sckdaei Dabi • 
Dwabsahatb Rot 2 B l. B , A C, 284 


CQUlfBSB MOifSB DEBU V hlEnAEJAS BlBEE 

[22 W B,185 

25 Suit by Mindu excluded 

from joint family properly —In a suit by a Hmdu 
excluded from joint family property to enforce a 
right to a share therein, brought before the Irt c£ 
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LIMITATION ACT, 1877— 
joint family property and that their suit to enforce a 
right to ebsre therein was barred Mahahagtt t, 
:Martyamma, I Z S , 12 Mad , 462 distingmshed 
Mcitaske « TniifflitPA I Xi. B , 16 Mod., 186 

35 — — /or aAare of jotnt 

properiyS^eJ*i>'o"—-^dt*rt« potaeatton — In a 
suit for a share of undivided property from which 
the plaintiff had been out of possess on admiltcdly 
for thirty five years — Said that the suit was not 
barred by limitation, as the possession of the share 
in question by the defendant since 1645 had not 
been a possession of it i s their own property to the 
exclusion of the p’ainliffs or their father NiLO 
r.AilCIIASDIlA C GoniVB Biiliili 

fLL E., 10 Bom, 24 

80 Aifltt(a<to» Act 1S59, t t, 

el 13 — lltBdu lato, ilaMitenanea — RafattU of 
y »» nf neltOH — In a 
, indu 

aiicd 
for« 

, been 

lime 
the 
‘ usal 
rya* 
£. 

„ . Sam. 

SA7TA 1 Xi XI , Am Mum , 347 

87 — ahara 0/ property 

aJlayad to he yoioi— XmitoAon Act, JbS9, a 3, 
el li—Troparty »n poeeeieiou 0/ « tn<sn<iymy 
member— Suit for partition and poticssion of an 
' .i- e u nnnr*o «nl 1 to plfluitiff by ao 


1856 


Held mat kus suit 
Kbatija t lasiAU 

[I 


L E , 13 Mad , 380 


38 Sutt for poaaaatton by 

purchaaar from almrar in jotni fatally —Art 127 
of eeh II of Act XV of 1877 doee not apply to 
a suit where the plaintiff is a stranger, who has 
purchased a share in joint family property from one 
of the Bieinbcxs tberiof Homioiba Cbtwma 
OBnAroTt) AB^OABDl MnirmiL 

[LL R,14 Calc, 644 


39 SiOdtt Ian— Joent family 

— Joint etiaia — Parti/ion — Fortiou of eataie re- 
j « I ” • " **'.'7 oortionJy 

. ■ ■ tnrdeia of 

tn<*— Tha 

pfaiukius su , portion of 

joint family property left undivided on the occaaion 
of a general partition which bad tahen place about 
thirty five years before the suit The defen&ni 
had since then been in sole possession and enjoyment 
of the house in dispute The Subordmate Jne^ 


LIMITATION ACT, 1877— confioKed 
dismissed the suit as barred by limitat on on thO' 
gmond that the plaintiffs had failed to prove- 
participatioa in possession or enjoyment within 
twelve years On appeal, the Asa slant Judge 
held that, as no share had been demanded or re. 
fnsed, the defendanc'a possession was tot adverse 
to the plaintiffs, and as the house m dispute had 
beei admittedly reserved from partition, art J27 
of the Limitation Act (XV of 1S77) did not 
apply. He therefore reversed the decree of the 
hubordinnte Judge, and remanded the cose for 
retrial on the merits On appeal to the High 
Court, — Said that the suit was barred The fact 
that the house m qaestion had admittedly re> 
■named undivided did not prevent the operation 
of the Limitation Act, and art 127 of Act XT 
of 1877 applied That article applies equally to a 
portion of joint family property left undivided as 
to the whole estate, and a twelve years’ exclusion, 
Iniowa to the excluded sharer, binds him in tho 
One rase as in the ether What would bar the- 
OpemtiOQ of the article in question would be a 
>t-eervo of a part of the jciat estate from partition 
Bud a poasession of that port on conceded to and 
taken by one of the sharers ns the common pro- 
perty of himself and the other sharers Bau 
Coamuba Kabatax p Nabatak Maeasbt 

[I ME., 11 Bom, S16 

Sea Tatta V Axin 

[LI; E , 11 Boia , S20 note 

Ud VlTSOEA 1 KABATAM 

.. [I L. E , 11 Bom , 221 note 

40 — — — JTindu fow— Partirtejs— 

Property excluded from partitioet —The meni^rf ot 
u joint uiodn family made a parition of family 
property in 1877, reserving undivided however, 
rertam land and the capital and assets of their 
family business which remained under the con 
trol mod in the possession of one of them its, the 
pment first defendant The plaintiff who was a 
tnembet of the family demanded his share m the 
undivided property on the 4th of March l8g’, and 
the defendants refused to give tffret to hig claim. 
The plaintiff in 1692 sued for bis share in the 
property Said that- the property in question 
mas CO parcenary property notwithstanding the 
transaction of 1877, and that the pUmtiff s suit was 
not barred by limitation WuTHtrsAsii JItjdahae 
e NALLAETJI.AKTHA MBDAXIAB 

[L L E , 18 Mad , 418 

41 Sxelttsion from ahara »» 

a jeorAon of point property — The fact that the 
plaintiffs were not excluded from tbeir share In 
part of the joint property docs not prevent art 127, 
seh 11 of the Xiimitation Act (XV of 1677), 
from operating in respect of another part from 
which they bad been excluded to their knowledge 
Vzsimn BAuchabuba t Osvesiz Appaji Chau- 
DHABi I Ik E , 21 Bom , 825 

42 and art. 144 — i’orti- 

ft«» effactad viitAoui iaieny into account a miaor 
ep greener— Jflvaltd partition— Adrarte poaaeatxon 
I — i?*cI«sio»/rcm joint property,— Three brothers. 
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'<'n’tnef f. 


in l.C''} f. ; B ff jM-'t fsBiily fita'.A »)ic «!»<•-(. 

’I' ! ' Oa r t*t * j fi.'i.*. In ))ar* 

?,-4 I-t I,, .it..*;. •. «.. } r .v; ,\ J V nf IhM'. .. I. rl. 13. 

Ij > *5 5'.'.;.. r jK l,a<l !« ► :i Anv 
r.f i SK- }.M!, hOj-rBa.! c?-..* 

i.-' f' 1 5, ??. i ■’* jlS Ji'*,; « .-rr m r^^l i'jO ftntn ft 


n -‘r .'‘i 
la-.-ili >» 

If: V.V , ! 

;?.* h’.-r Ac's 

T.t‘ '»■! C • ?.. 


•. BU-r J'-S? A..Bt! fft t») i"h Vr~.r i!k 
r'.'A-.Ij • •■i. H it. 1*.71 t!' f ri-'U.r 
,Ai’. IS Cs.V, ji'ftrft-.l 

-■! I.-'- ) ' t'^f. ;t'-| tn j ?r>-, If Oji'V 
i Tt *.! t n • f. tiv,' tUi. ri..-li*> 


»■”•- 5*’ ’ i-tjA ; (■ • i; wsi fB'i!; 1 til ii, -jitrvrr 

! ss- ! .-i f-.t;, r’ft i'.VBji -i w5,.-fi li.-* 

o-Ti-A 'rj ft- tiU-.-r- in '.‘37. ih.- 

Kft'S ) .ti 1-'*., A’a y lit.'A. ('ft Kill I-*’ nrit 
.‘.5 1’-. A !i.- i) K ;'il ‘ f 'Bti tii'l V.'tB'-T.i' t-\mA 

t,- ■■ if.-,'.! ■: Af*,, AfW'< it^l 
r, .-r, ;. >vi>'s t <i!Mt . I, L. 1?., 12 Mnd., 28 

[L. n.. IfJ I. A., 107 
nnd nrt. n, 

■Stiif f‘ r »' ■'■f r if I fmv T, Kfr'i if. fit 

*f. - 1 .. f t .'‘‘Ar r ^ in~‘f ' A |v ‘nj'in ftf 

•i ,'' A » fi'.l'ti'S ,\i-t X A in <’f 1 ‘'Tl t r< 

Ac*,), >t, 7. <■!' {•*>. cca* >'.rc">n l>_v b M-iI.o'BicIm!, in 
"bS- I • t-jit-.i' b’-ic !; "s« r !•' rdi-i! tti Un’ (taciTTirn.'nt 
!,,*U',cf», 0— Ilir.'.If B'.i{ t'.ii ji'I^TC <tf Iiic 

fl’.fiK, bI' '!!' { ■• !*.'• {i:R' c.f ?;t« (Ji .i(!i. fi‘ri ivi-I 
{ft. Jr •'(•r.* Sl.r-:\y )•! f, rr' h'’ tVi-il. lin i 

c-t«'«tovl s c f v'.fl !'i lu'* uhir)! 


Itnrj'Tt*'! ti' l.'f till' «!bIi’ j'.'njiu. Xo 

tncU-nOn ^ of !ui>i ‘ M.1* fiiTirJMl Jii tfio Oovcnimrnt 

r^ddcr,^!ul{'t'A,,A.fKift<«cltf,rM.vl^m^^<-f f i. doubtful ,vhcthor cl. 13. ^vh5ch 

f»f ?iif{ rru'iii.iJh* * » .... , ** w 


^ LI?.IITATION ACT. 1877-roft//„„,rf. 

; Jtooitj; Litt. Clt^^7rnJr.r. r. Lcckiieh Jfosr.E 
i • • • • • 4-Rr.E.,8i 

■ T 7 . — T f"r inaihtfnnnfe.— 

In ft _«uit for ttiftuilcnftucp, tlio-wuso of nctioa 

. or-.binnty r.rnr*!vt. the tirae ur)io! the nwmtc.aancc 
lnvi;>.‘ bcro-Tic ti.c.c*iry ji r*fii».r(i bv tli.* uattv 
fniT. wh'iri itic flsbnH. S. 1, d. 13, 'Act xivof 
15.y.», dbinot ftjtidvto.ftli suit t for the tccovcn- of 
I«i!!!{'m:irc bmut-J/t br n Ifiudu evidou- oMinst her 
ymV fitniily, {.(jt o-ily to piiits in which the 
j’liint.tT cfclp to hue Inr rmintcnancc made a 
cbnr..-c on .1 l>artie!tlftr fetate, Tlatst.tri-A JIuat r 
. I'ASu.-tiir.i.AJ!<fA . . 5 Bom., A. a, 130 

4. ^ g.j;; p,j. tn^lr.lfnfxnee as 

cn c/.tti'r,— Tlw [lUintiff fou'J tlic ilifendants 
for future .-.ud {n«t m.iinfcn.'itico and oMaiued a 

■ A'crec for futttre mAiittcnaucc and for arre-ars of 
tr.xitdir.aucc for p. atn ytan<. The partiM wore 

: icovi-rtii-d *oy the .Uiy.a‘'intana law. It was fouUd by 
• fhe Icwor Aftjt.lhtr Court tint for twenty years 
licfori’ the suit the plaintiff lived njOTt from the 
ih f, ndant* atni the oliitr numhcfti of the family, and 
i ‘upp rted h(T?t'lf without rtciiviii" or applying for 
any t hit! ’ toa-.aril< her jnsintctnnce out of the f.amily 
‘ jirop.rty in tlie po'c.Vfiou of the defendants, or 
. n'.tardos: .atiy recouniti. ii of the right to maintcn.ance. 

OuppiYialappt'al.— y/rh/ prr SCOTLAND, C.J., that, 

; ftsminiin; the .tli'yavantana Law recognizes the right 
I of the pl.aiiititT to enforce scpanito maintenance as 
. ft cJnrirc niwi the estate, the plaintUTs claim was 
barred by ... 1. el. 13, Act XIV of 1659. Trr 



the piuisl n wi'.kU »h‘- had inluntesl fro'.n her f.atlicr j with {he defeniaufs. If tbc suit be not witbin cl. 13, 
and ri C' ivc'l np to h.er I'to'hir-s death; ana (»!) as < haras o.'ie to rccoi'cr .an interest in immorc- 

lu'ir to h-rr i ro'.l-.er hio'.S' If, to the share whuh he had | (,j,lc propirty, and w.as equally haired by cl. 12 of 
inlv-rit^d. In define, it was ph'ftdid (<nferiifi<i) that | j. i. AnuAKKr r. AJisitr SnErrAxi 4Mad,,137 
th- v.!!i w.i* I arred hv li i itnthm. JIf! ! that it was 
ilplitfol wlu’.her in ^:eha ran- and a* Vitwreu such 
Idsti.s the I-iraitat'o-i .Vet v.ouidim r.j'piira'dent ail ; 
hut tl'.at, ni'ninin.; it to in so, silhtr art. 12“ or art. 

131 (if till' sec.-iud srhiduie 'hould be nppUrd, and 
the pl'.intiiT haeinu r.r. is id hi r share within twelve 
years, the suit wai brouyV't li'-n’. f'Aittn-VS-'Stss.A 
ilini r. lUnr.A lUnt. li.'iTtrA lUni r. S.rittii-TJ.v- 
jnssft l>[!!i . . . I. Ij. H., 0 All., 213 


art. 128 (1871, nrt. 128; 1850, 

B. 1. cl. 13). 

1 Siii/ fo recorrr mninff- 

i.cl. 13, Act XIV of 1559, applied to suits 
tor the recovery of waiulcinnce, whether tiie riiht 
io receive maintenance arose out of (he general law 
jr out of a spoeitic de«l emuting such maintenance. 
[lAit.vsoo>-or.KY PciiEA r. SnAJUsoo.w.nY Debea 

ITW. B., 1864, 13 


Suit for mniniemnee.- 


Cl. 1.3, s. 1. Act XIV of 1559, did not apply to a 
suit for maintenaiice, when the right io receive such 
maintenance was not a charge on the estate of a 
leccased person, but on the estate of living persons. 


; Svnv.AJtAttiA Mup.\i.tAn v. ICaeusi Asislae 

I [7 Mad., 226 

j Suits for maintenance not chargeable on atiy estate 
j were pw'erncd hy el. IC of s. 1 of the Act of 1S59 ; 
! the oanso of action in snch cases did not arise inntil 
j there had been a demand and a refusal. Kaeo 
j Xii.K.tKTii >-. liAKSUsan.u 1. 1). E., 2 Bom., 637 

5. Jlindu tritfoie — dfhinfe- 

nance. — With regard to the widoiv's right io mainte-, 
nance, a statute of limitation would do much harm 
if it should force widows to claim their strict rights 
and commence litigations which, but for the purpose 
of Lwping alive their claim, ivmdd not he necessary 
or desirable. A nindn, disposing of his eshate by 
will, c.vpresscd liis hopes tb.at his wives and son would 
nil live amicably together after his death, and would 
all look upon bis eldest son ns the h«d of the family ; 
lie then beiqiieathcd the whole of Ins property to his 
eldest sou, directing him to provide for his (the tes- 
tator’s) widows, and for the other members and de- 
pendents of the family, and he declared that he made 
these provisions with a view to prevent dissensions in 
the family, and to enable them to Kve in peace and 
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JjIMITATION act, 1877— c<5n<j««<rf 
harmony after hia decease In a suit brought more 
than sixteen years after the death of the testator by 
one of bis widows against the eldest soatorecoser 
maintenance it was pleaded for the defendant that 


any estate must be uroUcUt wiiuiu meivoyeais utmi 
tie death of the persoa on whose estate the mamte 
nance is alleged to he a charge iTeM^tbat the 


amonnl 
tiou ‘ 


8, — , Saiifcr arrt'trtoJtnatnU' 

Hnnce — In suits coming within the operation of 


7 . aad arts 180 and 193— 

SwtfuT aTTinr* of tna\ntenanc» charged npoa im 
moteallf pioperlg —An alloiauce for the nuinte 


^ Su tforarrtarto/maxafe 

nance — Suit on decree iptc\fp\ng no dole for 
payment of feitnre mai itnanre —A Hindu widow 
obtained a decree m 18"G which provided that she 
should receive future miiitcnance ainnaU> at a 
certain rate but did net specify any date oa whidi it 
should become due la 1887 she filed the present 
suit claiming arrears of maintenaucc at the rate fixed 
in the decree ot 1876 Held that the suit d d not 
lie Sail malhri Dil-shatar i Sahla Lakeitni 
Ammil> I L R , 7 Mad SO, d stmg:nislied 
t E^AKA r Aitauma E Xj H , 12 Mad , 188 

art.'130:(1871, art 130, 1859 

B 1, cl 14) 

. See Oinj3 OF PBOOF— KESEKPTIOS AHD 
Assessme’it 3 W R , 89, 18S 


]:,IMrrATION act, 1877— 

Cl Itofs 1 of the Act of 1859 applied to suits to 
i^same or assess lands held rent free subsequent 
to the Permanent Settlement 1790 KnisHicL 
tfoauir Doss Bitesbee v Joe Kisueb Hooeebjeb 
t3 W R , 33 

DmfjrpiTT Sisan v Boojau Sahoo 4 W R , 63 

Suit for resumphon -Un- 

dec Act \IP of 18o9, a lamiiidiT could not resume 
Und, whether lahbiraj oi not held from before 1790 
fven an auction purchaser was barred by limitation 
jf the laiyat could prore that the Und was in the 
possess on of those through whom' he claimed before 
1790 Radua Kisto Mitee s Bubowak CncNDEa 
Rose I W R , 248 

SbiBteedbbb SAirrsT « Rosiasaxm Rokbit 

[6W R,68 

KhEMIT Chentse Gsosb t Pooebo Cbubdeb 
J’ oi . 2 W R , 258 

2 Suit for land at part of tnal 


See Babosa Kivt Rot t. booEuoT Modezejee 
tl W B., 80 

3 1 Sait to reoovti portion of 

zamxitdari granted not tn aeeordiineg witA Mad 
Itep UI' of 180'> — The appellant a Famiodar, 
sued to recorer a portion of the zamindari granted 
by h» grandfather upwards of forty years ago npoa 
the ground that the grant was not made m o n 
forroity with the requirements of RcguUtioB \XV 
of 1803 and that in the abseuccofthe obsetianeo 
of the formalities there prescribed the grant i as 
void n«ld that more thin tnelve ycara having 


brcATAMiiA Gabo 3 Mad , 67 

Ali Said t SAirrASiaAS Pedbaeaiitaea Sist 
BTTu . 3 Mad., 8 

See IvEisitHA DEVr Gaeo t Pauaceahdea 
Dbto ifAHAEAJUlu Gabu 3 Mad , 153 

4 Sail for resumptia > Ig dar 

patmdar — Coure of action —In a suit by a dar 
patnidar for the resumption of Und alUged to ho 
held as lakhiraj under an inialid title limitation 
mnst b* calculated not from the date of the creation 
of hi* dar pxtni title, hut from that of po scssiou 
of the party from whom the patnidar originally 
derived his titla GnsQAEAM Chowdet p Hueee 
Nath Chowdey . 16 "W. R , 430 

And so if he U an anctioa purchaser. BtrasEEB 
ooDSESn e Shiseeesiiad Chowshby 

[W.R.,1884,17(j, 

8 0 


TOL. lU 
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digest of cases. 
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Chukk 
R., 107 


LiriTITATION ACT, 1677~eonlin,mK 

'Ssnvujt'}: jU'uxnjri: r. Ki;iiAi.i:i: 

. , , . IW, 

Ur n |"irc)n». r fro'ii Govi’niun’iit : liin musi' of 
(!'.!•'* fjoti! tin- titno wlicii tho rlpht ncrruVtl to 

ilio CJ"Vtni!uo!it. J!rS''0r> r. AMn;i!noiii>i’j;s 

{23-VV.k, 2-3 

P’ , ~ •"'’tiiV/rr (y^rrnC 

<'rlvr r^Kti iji'it I! lamJs.- A potn drcr<-o 

//, ilirhrui lliM cortiin IjiniMn /Th 

!>- •■M'i'.ilfi, to litvve Iumu liklilmj laudn from 

I'tfuri' ITl'’’', wi>r<' .I'.i mil lim!s nnil li.iblc to tnnts'i- 
tiunt. Mon- tlthii IwrUo j’rin nftorllu' dito of this 
di‘cr<-'’, .{ suul to till" li'idi. (ntlininni' 

tlio d'cUiin of ./.) lint tlu' miit was not 

I'lrrnl liy llir ji'iniflois of Act IX Of L''71> fcli. ll, 
firt. I 'a “ I’j.oi irl'JU jtjiruCiiowimuy r.SituKtiKK 
S('>0Nj)A!;jr . . 2 C. I,. I?., 569 

(J. Srrcirf Ifnurf —Asstssnrnt 

t'f rcof /y Vi O' t-jfu-rr . — Iti a suit ncaitisl llic 
’laluLltdiri S.ttliiiK'nl olUrcr. wholud u?<C'«<cd rent* 
s’riC lasnl O'j tli. i;to'Onl tint k Imtl licm cratitdl for 
and tint mcvicc nas i-o Imiptr rcijinml. — 
J/cl ' tint. If tlic f rani a as tin' pnint rf nti ollicc 
Jinuimwtnl Ky tin- u«c of limt, tlic rijht ti a»«r#s 
sv.is I'lrrnl hy til" ji ("I'sKi 1 of a j'l-ra ti in't rlniiiiiiii,' ' 
iiijdir tin' jriiiti.' fora lomnr jicriol tlnn twelve i 
yurs after the r>.;!il t > n-Miaic accriird limlcr Art j 
l.V of ». i;0, ami art. J.'iO, tclii II, JCrr.si j 

K I'Jiri! r. T.vJiVK iii'Atti 1 1 t.rstr.vT OniCF.n : 

[1. Ii. H.. 1 IJont., 586 

7. - nnd arts. 121 and 140— ! 

AVtitn/ifi.'ii itii f orrmmea.' rf Inhhiraj land . — 
Di‘cif''>iDn of the I us of limitation as ajijiiicaWe 
to the rfrmnjilion ami a«stt->miiit of Inkhiraj lands. 
KoViJiFun.s.'-tti'Y Di'Ssfk r. Gocooi.moni Pofsnn 

[I. L. R., 8 C.alc., 230:10 C. L. B., 41 

8. ituil/or atsrssniiil oj" rent 
vn IcihhlrtjJ land nfirr dteref fur rtstinplion — 
I’f'tcl of decree n> or. iliny or ant reloiionsMj) of 
htndiord t:r I fcH jkV-TIic pl.iintifT hroacht a swit 
in ISGI apainst C for r.sumiitiot of. and for dcclara- 
iiim of his riuht to n's. -.j. r.iit upon, C's lands wifliin 
liis zamimUri wlni-h r Inld as lakhir.ij. That suit 
was |'rc.snmibly iiis’.itutcJ nnihr l{i”n!atic>n II of 
ISUh s. SO, whicli ril.iled only to .risumptioa <£ 
lakhiraj lands ciiitin,: prior to JlOO, but there was 
nothing to show co u'liii-i'ily under wTiat lasv it was 
instituted, or wlutlur the lakhiraj grant was one 
suhse<juc!it or ant* rior to 1790. In that suit an 
rs-pnr'r decree was pissed in 1SG3 that “the suit be 
decreed and the Und in di-putc lie declared to be 
shukur,"' i.e., liable to assessment. In a suit brought 
in ISSG against the n presentatives of C after 
servingm notice them to pay rent for the land 
at a certain rate, to as.s> ss the land at the rate men- 
tioned in the notice, and for the recovery of rent at 
that Jute,— i/Wd that the decree of 1SC3 had not 
the cJIect of oreatinu the relationship of landlord and , 
tenant between the pirties. and therefore the sni:, 
not h.ivintr been brought within twelve years from 
the date of tint decree, w.is barred by art. ISO of the 
Limitation Act (XT of 1877). Bib CntrxDER XfAjri- 
STA r. llAJJlOIlrX GOSWAStI 

[I. I.. E,, 16 Calc., 449 


RIMlTATIOIir ACT, 1877 continued. 


0. 


, If. T ossettKienf of rent 

ofter decree for resumption— 
L/7cc< of decree as crcalinp or not relationship of 
landlord and tenant. ~7'he plaintiff in 18C2 obtained 
a deene for rrsiimiitioii of land held under an invalid 
hikhimj title eroded before ]790, the decree declaring 
the land liable to assessment. In a suit brought 
tnare than Lvclve years after the decree against the 
ujircitentattves of the (lefcndmt in the suit of 18G2 
to nssc.ss the land,— /Tc/d that tlic decree of 1802 
did Hot create the rclatioimhip of landlord and tenant 
between the p.arties, and that the suit was therefore 
barred under art. 130 of the Limifnlion Act (XV of 
1877). Xii, IvOMCL CucoKEnimiTy r. Bin Chto- 
BEI! XlA-ViKTA . I. L. E., 16 Calc., 450 note 

art. 131 (1871, art. 131), 

1- Cause of action — Suit for, 

tarn of u-orsfiip of an frfof.— The plniutiff sued the’ 
defendants for a declaration of his right to a turn 
of. worship of an idol for se\ cn-and-a-half days in 
each month, alleging that the defendants, who were 
tntUlcil to another turn, had in ISCi taken adverse • 
jmsbCfsion of tlic idol nnd properties belonging to it, 
and liad so deprived bim (the plaintiff) of his turn of 
wo.'ship from that time. Held that the canse of 
action did not recur ns the turn of worship came 
round. Snch suit fill within the opcrolion of cl. 16, 
s, J, Act XlVoflNit). Gatb XIojiax CuOTrvxmT 
r. XIapax .Moii.tJt Cnowaiinr 

[6 E, E, E, 352 ; 15 W. E., 29 

2. — — — — Jtiph t to excl nsire trorsh ip 

of idol — Jlipht to turn of xccrship.~ln a suit 
bronght in 1875, in whicli the plaintiff claimed, 
as heir of her hnskand, a share iu a certain talukh, 
together with exclusive right of worehip of an idol 
I A. nnd the right to the worship of an idol B, for onc- 
i sixth of every year, from the possession and enjoy- 
j niont of which she alleged she had been dispossessed 
i by the elcfcndauts in IbCG, — UAd that her claim as 
I to the ielol B came under the proeision of art. 131 of 
j Art IX of 1871, and was not barred; but as to A, the 
1 ebim W.IS govenicd by art. ] IS of the same Act, and, 

! mt hax'ing been preferred within six years, was 
harred by lapso of Ume. Eshax Ohusdes Box 
' r. AIoxiioitia'i Dassi . E L. E., 4 Calc., 688 

I 3. — — frorship of idol — Turn of 

furship — Uccurrinp right. — snit for a palla, or 
right to worship an idol in tuni, is a periodically 
ivcurring right ivithin the meaning of Act XV of 
1877, sell, il, art. .31. iEshnn Chander JFJoy'v. 
J/bnoio^ iiti Dassi, J. L. D.> 4 Cate., 683, followed. 
GorEEKisitK>? GossiAir r. Thakooedass Gossamx 
[i L, E,, 8 Calc., 807 : 10 C. L. K., 439 

4, Sait to recover lurial fees 

— Cause of nci’ion.— In a suit to recover burial Sees, 
the right to which occarred whenerer a corpse was 
bronght for burial, the period of limitation was held 
to be twelve years from the date of the first refusal 
of the enjoyment of the right. Bahab shah r. 
Pbbo Shah . ... • 24 W. E., 885 

6.. Claim for sncnthlp allote- 

ancefroin camindari — Demand and refusal Secur- 
ringright. — S', being entitled to a monthly allowance 
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( 6133 ) 
XiMlTATION ACT, 1877— 


tlje claim was tarred by limitation under cl 13 s 1, 
A-ct XIV of IS^S, wliicli proTidcs ttat suits for tbe 
recovery of maintenance when the right to receive 
such maintenance is a charge on the inheritance of 


amovnl 
turn ‘ 


0, Suxt/er arre'trsoJtnttitU 

Mtter — In suits coming within theoperatun of 


the date of such demand and refusal Tirt t Rstiit 

[LL R,3Boin,207 

7 . — and arts 130 and 132— 


8 

nance'- SuU 
payment cf 
obtained a u 

should receire future miiutcnancc annualli *t u 


— art '130 *(1871, art. ISO, 1859 

8 1, cl 14) 

. See OutJs op Psoop— IlESuiiPnOH ash 
AS3833MESI . 3 "WE, 09, 182 


LIMITATION ACT, 1877— eon'maed 

Cl l4ofs 1 of the Act ofl859 appUedto suits to 
resume or assess lauds held rent free subsequent 
to the PcTmanent Settlement 1790 Kbi3htO 
Uoanv T>033 Bucsbee i Jot Kisue^ Mooeebieb 
13 W E , S3 

DmnrpoT Swos c Boojab SaboO 4 W E , 63 

1 Suit for resvmphon — ITn* 

dec Act \IV of 18a9 a lainindar could not resume 
land, whether lakhiraj or not held from before 1790 
Fien an auction purchaser was barred by limitation 
if the laiyat could prore that the land was in the 
possession of those thiough whom be claimed before 
1790 BAbuA KisTO Mtieb v Bhbqwau CiiOBDStt 
Bose 1 W E , 248 

SbISTEEDBUB SaMUBT V ItOUAlTATU RoEBIX 

[6 W E, 68 

Kicelot Chtisdee GnosE i Poobko CnuKrEE 
UOT 2 W E , 258 

j 2 Sail Jot land as part of nal 

I tenure— Came of aetxon — The cause of action in a 
suit for land as part of the plamtifi s mal tenure. 


See Baboba EAt<T BoT t Soosuob Mooees;ibii 
II W It, 89 

8 Saxt to fseore* portion of 

zominifnri granted not in aororctancs loitA Zlad 
Reg ATI of J502— Th« appellant a zammdar, 
sura to recorer a portion of the samindari granted 
by Ins grandfather upwards of forty years ago upon 
the ground that the graut was not made in ein* 
fonnity with the requirements of Regulation XXV 
of IbOJ and that in the abs nee of the observance 
of tbe formalities there prescribed the grant was 
cold Held that more than twilve years having 
elapsed since the title accrued to the person under 
whom the plaintiff derived h« right to resume, the 
appeal should he dismissed S 1 cl 14 ofAciXIT 
ot IBoS considered and applied Seta Rama 
KbISTOA BATDDAPPA PvAWaA BAO t jAOtfCTI 

SiTAtAKUA Oabu 3 Mad , 67 

All Saib c Sabtasibae Pedpabaiitaba Sim 
hblit S Mad., 5 

See KRisnsA DBvrr Gaeu i Bamachaitdea 
DbtV srABABAJirEn Oabu S Mad , 153 

4 Suit for resumption by Aar 

patnxdar — Cause of action —la a suit by a dar 
patuidar for the resumption of land alleged to be 
held as lakhira] under an invalid title linutation 


And BO if be is au auction purchaser. Bbssesb 
OOSPEZK V Shiseebsiiai) Chowdbbt 

[:w.E,1884,17o, 

8 0 


Tot. ni 
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LIMITATION ACT, 1877— continued. 
is vont lindcr Eegulatiou VIII of IfDS ; that a cause 
of action for recovery of arrears of inalikana is a 
recurring cause of action ; and that failure to recover 
arrears for more tlian twelve years would not bar the 
right to recover for such period as has not been barred 
by the statute, cl. 16, s. 1, Act XIV of 1 859,— that is, 
for a period of six years. JTeld (by Kemt, J.) 
that the suit was barred, as no malikana had been 
paid for more than twelve years. Bfiuli Sinyk v. 
Mhmu Helm, 3 Ap., 102 •• 12 W. It., 46. Seld 
on appeal that a suit for the recovery of inalikana 
was barred by limitation if the malikana had not 
been received for a period of twelve yeai-s. Bhfm 
Singh v. Nehmu Behtj 

£4 B. li. B,, A, C,, 29 : 10 W. B., 302 

BADHEini Htiq V. CouaT op Wauhs 

[12 ■W.B., 498 

CHtrMMHN V. Om Kooisoom . 13 W. B., 465 

Contra, GovEnNHENT r. Eiioop Xakain Singh 

[2 W. B., 162 

Heeeanund Sahoo r. OzEEaiTN . 6 "W. B,, 151 

Eeversed, however, on review, in Ozeerun v. 
Heerahund Sahoo ... .7 W. B., 336 

where it was held that the twelve ycaiV limita- 
tion applied, but that s. 1, cl. 13, of the Limitation 
Act was applicable. 

On a second review in Heeeanhkd Sahoo v. 
OZEERUN . .... 9 W. B., 102 

cl. 12 of s. I was held to apply to the case. 

2. Malikana — Interest in 

land. — ^hlaVikaua is an interest in land coming under 
Act XIV of 1859, s. 1, cl. 13, and the right to recover 
it ceases when it is left as an unclaimed deposit in the 
Collector’s hands for twelve years. Gobind Chhkder 
Eot Chowhhbt V. Eam Chhndeb Chowdhbt 

[19 W. B., 94 

Keishto Chhnhee Santee Chowthtit e. Shama 
SOONDHEEE DebIA CHOWHHEAm 22 W. B., 520 

3. Payment of malikana hy 

one of joint holders. — A payment by one of two 
pei'sons holding land jointly of malikana on account 
of the joint land saves the operation of the limitation 
as against both of them. Nhksingh Narain Singh 
V. Aheerun . , , .22 W. B., 551 

4. Malikana commuted from 

payment in cash to set off ay ainst rent. — Where an 
arrangement has been effected by which malikana is 
to be paid, not in cash, hut as a set-off against the 
rent payable, to be deducted therefrom, and it is 
not shown that the right to such malikana lias been 
alienated, the fact of its not having been paid in 
cash for twelve years is not a bar to the claim of the 
mallks for the malikana. Aeeh Ahjiud r. Nehae 
Singh . . . . .21 "W. E., 88 

5. Suit for malikana. — Mali- 

kana is an annual recurring charge on immoveable 
property, and may be sued for within twelve years 
from the time when the money sued for becomes due. 
HheHHzi Begtjh V. Hiedatnabain 

[I. lu B„ 5 Calc., 921 ; 6 C. L. B., 133 


IiIMITATIOIJ: act, 1877-coniiniied. 

^ — - Suit for recovery ofhak — 
Immovealle property. —in suits for recovery of haks, 
which are of the nature of claims of money charged 
upon or payable out of land, the period of limitation 
is twelve years. Bhabatsangw Mansakgji t. 
KArANAmnABArA Mansukheah . 1 Bom,, 188 

8ee Fhttehsangji Jaswakxsangji r. Besai 
KraEiANEAiJr HAEOosrrrTEAiJi 

[13 B. L. E., 254 : 10 Bom., 281 
A. E., 1 1. A., 34 : 21 W. B., 178 

Ovcmiling decision in Fatessangji v . Besai 
Kaexanbaja . . .4 Bom., A. C., 189 

But see Eaijtt Manob r. Desai Kheeianeai 
Hekmatbai , , ,6 Bom,, A. C„ 56 

which was held to be a case of a hak not charged on 
land. 


7. — Suit hy hakdar against 

original grantee — Suit hg sharer of hak against 
another — Pesaigiri alloiennce. — Art. 132, sch. II 
of the Limitation Act (IX of 1871), applies to 
suits which arc brought by a liakdar against the 
person originally liable for payment of the hak, and 
not to suits by one sharer in a watan against another 
sharer or alleged sharer who has improperly received 
•the plaintiff’s share of the hak. A suit of the 
latter description is a suit for money received by the 
defendant for the plaintiff’s use, aud the period of 
limitation is three years as prescribed by art. 60 
of tbe Act. Hakmekhgaeei v. Haeisukhprasah 
' [L Ii. E., 7 Bom., 181 

8, — Bond charging immovpthle 

propertg — Enforcing hand hy demanding payment 
as if secured hy collateral mortgage of land : — ■' 
Whore a suit was brought upon a bond to secure the 
payment of principal and interest, and tbe relief 
sought was that payment of principal and interest 
might be enforced, both as a simple contract liability 
and a debt secured by a collateral mortgage of 
immoveable property, — EeZd that the suit was one for 
tbe recovery of an interest in land under s. 1, cl. 12, 
Act XIV of 1859, and was not barred for twelve years. 
Keistna Kow r. Hachaha Segapa 2 Mad., 807 

Chetti Gaendan 1!. Shndaeam: Pieeai ' 

[2 Mad., 51 

Kaendan V. Mettahmae . . 3 Mad., 92 


OOMBAO Begeh r. Khooseeam 

[1 N. W., 181 : Bd. 1873, 260 

JoNNA Venkata Sawmt alias Vekkatasstti 
0 . Basirbehn Koneabedbv . • 5 Mad,, 36^ 

rad Sebwab Hossein Khan v . Gholmi 
mm. . . . B,L.E„Sup.Vol.,879 

S. C. See wan Hossein v. Ghoeah Mahoheb 

[9 W. E., 170 

Overruling Pabesh Hath 

The cases of Goea Chant Deti d. Lokenaxh 
yuiT 8 "W. B., 334 

Kaeaesa Eaetan V. Ratiah Bibi 2 Mad., 108 
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■UMITATION ACT, 1877— 
from a lamindiri under an agreement dated 1861, 
died in that year la 1867 A, hia lenior widow 
claimed the allowa ce,tbe rammdar enntended that 
tile allowance waa personal to S, and did sot descend 
to Ins heirs A" obtained a decree In'BCtS, the 
3unior wid w of 5 sued JT to eatablish the Tight ol 
bersou 1/, to succeed to the estate of Sashiasonand 
•sole heir, and obtained a decree from the Pnvy 
Council in 1871. In 187^ demanded and was 
refused the allowance from the samindan In 1S75 
Jlf came of age, and m 1879 brought a suit against 
the zamindir to establish his right to the allowance 
Meld that thr claim by M was not barred by limit 
ation Daukad Zauikdab i Dobaba^ci 

[I L E, , 7 Mad , 341 

ZAMIirsAB OBBAAIKAO 1 DOBABAMX 

[XL K., 7 Mad. 341 
6 ■ - ■ _ , ^E^eevUon ttf decree far 

matnfeitanee— Deerss for payment of an oARVitjr 
witAoof »p«e</ytny daU of foymtni—DtfaeU an 
ev,''k arinruiij— Enforcement of pigment It/ 


uecue 4UU lecuvereu luue ye^ra arr<.Ary lu leob, 
payments having again fallen into arrears she again 
applied forlezccutiQUibuther application was rejected 
as boned by limitation, having been made more 
than three years after the last preceding application 
Meld that the application was not time barred 
The decree created a periodically rccumeg rieht 
Ihongh no precise date was specided in the decree for 
payment of the annuity, the judgment debtors were 
liable to mike the payment on the day year from its 
date, and henceforward on the roirespond ng date 


J L E i 7 Mod 80 and Yviuf Khaa v Sirdar 
Ehan.I L 11,7 Mai ?'3 d sUngaished Daksumi 
BAi Babuji Oka v Madhaviiat Bapcji Oka 

[I L. S , 12 Bom , 63 

7 Deefijratory aerrrs for 

s\art of rente aytd for tnetne proJllt~Fertodieat 


the date of the decree Vivatak Ambit t Abaji 
IlAniAraAv . . 1 L E , 12 Bom , 416 


LlMrUATION ACT, 1877— confinuei 

8 —and art IQ'2— Claim for 

arrears of reientie Ig grantee from Oorernment — 
The tight to the revenue on certain land Laving been 
granted to the trustees of a mosqne the said grant 
was confirmed by Government in I 860 In 1883 
ft suit was brought to recover an ears of revenue from 
the owners of the lat d It was found that no 
payment of revenue had ever been made by the 
defendants to the plamtiff and the suit was dismissed 


ycarV arrears of icvcnne Atpui v Kunhi Bi 

[X L R , 10 Mad , 115 

g and art 02— Suif to 

establuhtills to a ehare tn an annual allowance 
and also to reeoier arrears — A suit by a co sharer 


lutit iroui tb« hiauiiiLuars ireasury, and also to 
recover six scars arrears Both the lower Courts 
found that the plointdfs had bot received their share 
of the allovsoce at any time within twelve years 
before suit and tbereforc rejected the plaintiffs’ 


enjoyment of their share for twelve years before 


10 ’and art 1S2— Aat/o/arfi 

—Kecemng Tigbt~Mairae Rent Eeeo\erg Act 
fifed Act VIZI of IS60J s 7 — In a suit by 
a aamiacUr against the grantee of an mam to recover 
arrears «f kattubadi it appeared that no payment had 
been made in respect of kattbbadi for a pennd of 
twelve years before suit The suit was dismissed 
11 the Couit of first appeal oa the findings among 


art 132 <1871. art 132) 

1 -iIalilcnna-~~Recurringeaute 

of ocftoft — Seld (by Gloveb, -J) that mahkana 
802 


Toil ni 
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l^imTATION ACT,1877~fo,.^-mm?. 
Pfiisiii!, J, Ji. 7>.> 7 AU,, o03 ! Gtttiri S/muK'nf' v, 
J. A. i,*.. Att., 276 ; niul Tndman v. 
Ji'PjnMruit, L. il., 20 Ch, J)., 76S, rcfcmtl (o. 
i’AMM: f. J1.AL001U,\I) 

cr. I,, n., 9 All,, 168 


14. 


— Coutlnirlinn of fiU — 

yAnrj;f on tmmorrtthlr projifrti/. - A will (lpvlsin;r 
iwnujviaWea fluted that tho father of the devisee hail 
lent !i Mini i.f money ti the testator, niul directed the 
ihnisfct) la j'ay the debt ivith idteresf. This was 
constnii’d to he n ehacf^c on immovftihles, ntid it wiis 
held that a s\iit, imonphi Ity the nuctiou-jmrehnser of 
the cu’ditor's claim, to recover the nliove-mentioncd 
debt was svilhin art. 132 of the Rccond seljediilr of 
Act XV of 1S77, and, havinp been bronpht within 
twelve years from the date when the debt was so 
eh.arped, was not barred by time. (Inisn CntrKjjKB 
JlAm r. AacsDOMoriBr.ni Calc., 00 

[L. n,, 14 L A., 137 


16. 


— Purchnsr-vionrif, Sttif hu 


rnulcr in reeorcr. — The defendants jnvre'lmsed land 
from the jdaintifT, and pave bunds for the pnrclmsc- 
nnmey. These bonds were not repistired, niul were 
then fore not ndnns.«ible in evidence. JfelJ thiitthe 
jdainlitf as vendor was under no ncci.ssity to vtdy on 
the t ond.s in orvUr to cst ddish a charpo in (bo pro- 
jH’rty sold in re.siuct of the unpaid purcbasc-nnncy. 
tJnpiid pnrehnse*n;onoy is n ebarpe on the property 
in I be liniitls of Ibe vendee, nnd tlic claim to enforce 
it falls under art. 132, sch. II of the Limitation Act, 
VlllCU.tSD L.i.LClI,tM> r, 

[I. I<. B., 18 Bom., 48 

16. - jSii!/ for paj/vienl of an- 
nvifji.—A plaiutifT, whoic right to receive n .yearly 
payiiient out of the income of certain immoveable 
properly Iwd been settled by arbitration in the eonrsc 
of a. suit in IhOl, sued in ISOO to recover from the 
tlien ludder of the pniperty arreara of siicli alloivancc 
for tiio year.s preceding the suit. The plaijiiiff 
alleged, but failed to prove, that lie nnd his jirodcccs- 
Bor in title had received payment of the allowance 
for the intervening years or any of them, field 
that the suit was not barred by limitation. , Cliagnn 
Lai V. JSapithhai, I. L. J!., 5 fiom., GS, followed. 
GAJrAT ItAI r. ClIIJIMAN ItAI 

[1. I.. K,, 16 AU., 188 

17. Sail for kallttbadi — If7/c* 
iher l-athihadi is rent merely or consulates a cltarye. 
— The plaintiff sued for possession of three villages 
granted bv bis predecessor to the ancestors of the 
defendants on the ground that the villages had been 
granted on service tenure, aud that he was entitled 
to resume them. lie prayed in the alternative for 
a dcci'Ce for sis years’ arrears of kattubadi. Held 
that the plaintiff was entitled to a decree for only 
three years’ arrears of kattubadi. ViziAlfAGABAM 

' ilAHABAJAn V. SiTAEASIABAZtr 

[L Ii, R., 19 Mad., 100 

Contra VENKATABAilA DoSS t’. JlAtlABAJAH OF 

ViziAKAGBAM . . L L. R., 10 Mad., 103 note 


18, 


Stiii for money due on 


morlyaged^ond — fkloney payable by instalments 


lilMiTATIOR- ACT, 1877~cont{nued. 

fOifauH in payment of instalment -liigU to sue 
Jor entire amonni due on default of payment of 
any tnsfalmcnl. ~ Vfhcrc, by a mortgage-bond 
(hypothecating immovcablo property) executed by 
tiio ikTciuIanls, a sum of money was made payable by 
four instalments, the plaintiff to be at liberty in case 
of nny default to sue cither for the amount of that 
Htstalinriit or for tlio whole amount due on the bond, 
—Heldthal limitation ran from the date of the first 
default. SiT.fD Chaicd Kabab v . Hxdeb Maeea 

[I. Ii. B., 24 Calc., 281 
1 C. W. N., 229- 

10, - - if,„f g„ 

morlyayc- Cause of action— Bond, Construction of. 
—In a mortgage-bond, dated the 14th June 1876, it 
was stipulated that the inoacy adv.anoe(i should be' 
repaid “in the month of Jeyth 1289 Fusli, being a 
period of six years." T'ho last day of, Jeyth 1289 
answered to the let J tine 1882, and thq period of six 
years from the date of the bond ended on the 14tli 
.Tnnc 1882. In a suit brought upon the bond ou the 
12th June field (AxtEEB Alt, J„ dubitante) 

tint the money sued for became due on the 14th 
June 1682, and the suit was in time. Rungo Bujaji 
y. Jtabaji, I. L. 11., G Bom., S3; Almas Banee v, / 
Mahomed Itvja, J.L.ft;, G Calc., 23P; and Gnana- 
sammanda ffandaram.y. Balaniyandi Pill at, I. L. 
11., 17 Mad., 61, referred to by Betebeex, J. 
LATI^u^■^•EssA f. Duan JCukwab 

[I Ii. B.,,24 Calc., 382 

20. Hypothecation-bond for 

payment on certain date — On default in payment 
of interest tchole amount payable on demand — 
Meaniny of "payable on demand.” — IVlici'C a 
hypothecation-bond provided for the repayment of the 
principal sum on a certain date with interest in the 
mcaiitimo payable monthly, and further provided 
that, on default in payment of interest, the principal 
nnd interest should become pajablo on demand, ~ 
lleld that the period of limitation prescribed by 
art, 132 of the Limitation Act was applicable, aud that 
period began to run from the date of the default- 
Hanmantram Sadhuram Pity v. Boteles, I. L. B., 

8 Bom., 561, and Hall v. Stowell, I. L, R., 2 AIL, 
322, distinguished. Pebujiae Atxak r. Aiagtbisabi 
Bhagavatuab . . I. Ii. B., 20 Mad., 245 


21 . 

bond,- 


Interest on mortgage- - 

mortgage-bond stipulated that 


IVhere a 

interest at a certain rate slTould be paid annually and 
there were no words limiting this liability to the time 
fixed for the payment of the principal, and where it 
appeared from the evidence that interest had been paid 
for several, years after the due date, — Held that the- 
interest was a charge on the property, and that the 
claim for interest fell under art. 132 of the Limit- 
ation Act (XV of 1877). Vithoba Tubap Shastbhog 
r. ViGNEsnWAE Gakap Hedge 

[I, L. B., 22 Bom., 107' 


22 , 


and art, 120— Suit 


on mortgage-bond to recover amount by sale of' 
property — Personal liability of mortgagor — 
Cause of action . — Bv a mortgage-bond, dated the- 
28th Magh 1281 B.S.‘ (9th February 1875), it wa. 
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DIGEST Op CASES 


( 6142 ) 


LIMITATIOIT ACT, lS77-coni.n««i 

SeBIUC StNQH V SOOBlrj Bcksh Sihqh 

[6 W R , 818 

-and LxsTEa c Ko Mihovb 7 W R., 354 

Tnaj also 1)6 consideied at ovemiled. 

0 SQnd—Itntrvmt»t treat 

tng interest n» »fnmoreoi?e — S Itaviog 

liortowcd money from ^ executed m bis favoor a 
bond (winch wat afterwards duly registered) m 
winch he engaged to repay the amount with interest 
on a day named and hypothecated certain lands by 
way of security with a ennd t oa that la the event 
of the said lands heiig sold in exeentoa ot decree 
before the day fired for repaymeat A should be 
at liberty nt once to sue for the recoi ery of the debt 
Before the term for repayment eapired the mortgaged 
la ids were sold in execution of a decree obtained 
i’ •nrtVipc creditor on a second bond made by B 

I tr. 


JtTKESWAS. Bass 1 UitSiBEeU SIKUU 

(I L R.icalc.ies 25WR.,84 
li B,3Z A,1 

TO — ^ — — Su t for money elaryed 

I *’ Oft a 

y and 

I I , ached 


tmiTATION ACT, 1877— eoit<i»«ei 
should be paid by him (B) and that A should 
pay the rent of the landlord out of the profits of the 
land wifhcmt any objection A instituted a snit on 
the Srd August 1S85 to reoiier the fi9!) Seli 
that the document did not amount to a mortgage nor 
did it cieate a charge under s 109 of the Transfer of 
« *• was barred bv limit 
rt 132 
licable 
hat 

Bnri. UpapinrA L li. xv , i-* 687 

22 Seyiilered hypot? eealton 

hand — Pertona^ remedtj hatred after e -r years — 

- n Art 


aale of tbe pmperty chai^ u auu dv'k 
enforce tbe pertco al remedy on a regist red bond by 
which immoveable property is pledged as security for 
tbe debt. bssnarrA t ArreairtiA 

[T li E , 10 Mad , 100 

13 5uit for money barged 

""•t untnortaile property— Inftrumenfpurportmy 


r 

cover tbo principal and interesb uuu u>i u u d 
tiv enforcement of lien against and sale of uu 


r 

f 



U. Charge on xmtno eahje 

property — Mortgage — Sntifor money lent — A lent 
J3 1199 and B executed a doc imcnt on the 2ttii July 
1881 whcrcbv he agreed to repay the amount with 
"ferest la the month of Baieakh J289 F S (Ap^ 


were uUfUutM su u.. 

obligor that th s being so the max m certun esi 
qiKidtertim redds palest applied tl at the bond 
created a charge upon the immoveable property of 
♦1 ft ftW cw in resnect of tbe principal nd interest m 


Was bruujuv Wj 



( 5143:) 


DIGEST OP CASES, 


IiIMITATIOKT ACT, T.877 — coniintied, 

^Tcisad) Z. Zj* 7 502 ; Q-attri Shaiikai' v. 

X, Zj, 72., 3 All,) 276; and Zadman v, 
jyEphmiil, L. 72., 20 Ch. 7?., 759, referred to. 
Bajisibu Pande o. Bamobikd 

[1. L. E., 9 AU., 168 


14. 


— Conslruction of will — 


Charge on immoveable properti/.- A will devising 
immoveables stated that the fatbcr of the demseehad 
lent a sum of money to the testator, and directed the 
devisee to repay the debt with interest. This was 
construed to be a charge ou immoveables, and it was 
held that a suit, brought by the auction-purchaser of 
the creditor’s claim, to recover the above-mentioned 
debt was within art. 132 of the second schedule of 
Act XV of 1877, and, having been brought within 
twelve years from the date when the debt was so 
charged, was not barred by time. Geish Chuniiee 
Maiti V, ANENEOMonDEBi .I,L.E.,15 Calc., 66 

[L.E.,14L A.,137 

15. Furchase-money, Suit hi/ 


vendor to recover . — The defendants purchased land 
from the plaintiff, and gave bonds for the purchase- 
money. These bonds were not registered, and were 
therefore not admissible in evidence. -JZeld that the 
plaintiff as vendor uas under no necessity to rely on 
the bonds in order to establish a charge in the pro- 
perty sold in respect of the unpaid purchase-money. 
Unpaid purchase-money is a charge on the property 
in the hands of the vendee, and the claim to enforce 
it falls under art. 132, sch. II of the Limitation Act. 
VlEOHAMD LAI.0HAM> V. KUMAJI 

[I. L, E., 18 Bom., 48 


16, - 


Suit for payment of an- 
nuity . — A plaintiff, whose right to receive a yearly 
payment out of the income of certain immoveable 
property had been settled by arbitration in the course 
of a suit in 1864, sued in 1890 to recover from the 
then holder of the property arrears of such allowance 
for tno years preceding the suit. The plaintiff 
alleged, but failed to prove, that he and his predeces- 
sor in title had received payment of the allowance 
for the intervening years or any of them. Zleld 
that the suit was not barred by limitation. , Chayan 
Zhal V. Bapubhai, I. L. 72., 5 Bom., CS, followed. 
Gajeat Kai V. Ghijiaian Eai 

[I. L. E., 16 All., 189 

17. — Suit for Icatiubadi — Whe- 

ther Tcattubadi is rent merely or constitutes a charye. 
— The plaintiff sued for possession of throe villages 
granted bv his predecessor _to the ancestors of the 
defendants on the ground that the villages bad been 
granted on service tenui’e, and that he was entitled 
to resume them. He prayed in the alternative for 
a decree for sis years’ arrears of kattubadi. ZZeld 
that the plaintiff was entitled to a decree for only 
three years’ arrears of kattubadi. Viziahagaeast 

MAHAEAJAH V. SiTAEAJIAEAZn 

p. L. E., 19 Mad., 100 

Contra Venkatabama Doss v. Mabaeajab: of 
V iziANAGEAM . . L L. E., 19 Mad., 103 note 


( 5144 . ) 

■ DIMITATIOE- ACT, 1877-^ontinued. - 

default in payment of instalment-Ztiaht to sue 
for entire amount due on default of payment of 
— Where, by a moitgage-bond 
{hjpothecatmg immoveable propeity) executed by 
the defendants, a sum of money was made payable by 
four instalments, the plaintiff to be at liberty in case 
of any default to sue either for the amount of that 
instolment or for the whole amount due on the bond, 
--Eeld that limitation ran from the date of the first 
deiault. biTAB Chand Nahae v. Hxdeb SIabba 

P. L. E., 24 Calc., 281 
1 C. W. m,, 229 

Zr~ money lent on 

mortgage- Cause of action—Bond, Construction of. 
—In a mortgage-bond, dated the 14th June 1876, it 
Avas stipulated that the money advanced should be- 
repaid “in the month of Jeyth 1289 Eusli, being a 
period of six years." The last day of Jeyth 1289 
answered to the Ist June 1832, and thq period of sis 
years from the date of the bond ended on the 14th 
June 1883. In a suit brought upon the bond on the 
12th June 1894,— Held (Aaieeb Am, J., dvhitante) 
that the money sued for became due on the 14tb 
June 1882, and the suit was in time. Rungo Bvjaji 
V. Bahaji, Z. L. 72., 6 Bom., 83 ; Almas Banee v. / 
Mahomed Ruga, Z.L.R:, 6 Cole., 239 ; and Cnana- 
sammanda Bandaram-v. Palaniyandi Pillai, Z. L. 
72., 17 Mad., 61, referred to by Bevbebey, J. 
Latippnnessa V . Dhan Ktjnwab 

[L L. E., 24 Calc., 382 

20. Sypothecation-hond for 

payment on certain date— On default in payment 
of interest whole amount payable on demand — 
Meaning of “payable on demand .” — IVhcre a 
hypothecation-bond provided for tlie repayment of the 
principal sum on a certain date u-ith interest in the 
meantime payable monthly, and further provided 
that, on default in payment of interest, the principal 
and interest should become pajable on demand, - 
' Reid that the period of limitation prescribed by 
art. !32 of the Limitation Act was applicable, and that 
period began to lun from the date of the default. 
Ranmanlram Sadhuram Pity v. Boicies, Z. L. 72., 

8 Bom., 581, and Sail v. Slowell, Z. L. 72., 2 All., 
322, distinguished. Pebboiab Axtait r. Abagieisami 
Bhagatathab . . I. L. E,, 20 Mad., 246 


21 . 
bond,- 


Znterest on mortgage- 


-Where a mortgage-bond stipulated that 
interest at a certain rate should be paid annually and 
there were no words limiting this liability to the time 
fixed for the payment of the principal, and where it 
■ appeared from the evidence that interest had been paid 
for several, years after the due date , — Reid that tlic 
interest was a charge on the property, and that the 
claim for interest fell under art. 132 of the Limit- 
ation Act (XV of 1 877). ViTHOBA Timap Shanebog 
V. Vigneshwab Gabap Hebgb 

[L L. E., 22 Bom., 107' 


22 . 


and art. 120— -Snii 


18. 


Suit for money due on 


sortgage-bond — Money payable by instalments 


on mortgage-bond to recover amount by sale of 
properly — Personal liability of mortgagor — 
Cause of action.— P't a mortgage-bond, dated the- 
28th Magh 1281 B.S. (9th February 1875), it wa- 
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DIGEST OP CASES 


( 5U5 ) 

IiOTITATION ACT, 1877— 

J r>> M ftlll topsT 


t 

secured liy the Lo t sUouiu ue i (i.. ^ » 

of SrsgJ 1283 <J« ujry Pebroarj 187C) In n 
f»iit instituted on the 9tli October 1S8 upon the 
, the sale of 


W /a> - 
he canae of 
Igor* accrued 
oney became 
ore than s x 


of such pro 
tcc 

^ i Calc , 389 
Set CBEiTi.a Mai i TnlsoBi 

p L B,20AU,512 

33 Suit <0 tufvree chargt 

" to enforce 

*0 t of the 
be brought 

atauy u i. 

IjAu .1 rAJhABAiK A Agra, 244 

llAsstr Lah t PtauB 

[9B L B, 175 note lOW B,370 
OoiAxsnAi MutenASD v Jhatbr Chatubohot 
[8 Bom , A C , 01 

24 Jfarigage — latemt — 

Chargt on loflj.— In *u t* to recQ>CT the pnnnpal 
and interest of & loan secured by a mortgage of im 
moieable property interest for tweWe year* i* 
recoverable by virtue of art 132 of ech II 
of the Limitat ou Act 1877 Datavx Akuak » 
Eatsa Cbetti I L B , 6 HiTad , 417 

— - — Afoney tKorgtA o» im 


il 

• I 

time barred as he nau euei e y u o 


X.TM1TATI0W ACT, 1877— eoni.nu?^ 

*- jijsit nnoer art 132 of Act W of 18^7 

■niit for 
mort 


to a suit }u a u 
BezairJt r Abpooi; KAEnriy 

- p L E 5 Bom 403 
S3 Mor/g'tge — Su t iy o 

tnarigagee to remoter ^eht from a rttorigagar 
penonaUg — Money iseree — Art. 133 oi the 

Limitation Act XV of 1877 sch II is applicable 
to a init by a mortgagee to obtain a mere money 
decree to which suit therefore the limitation of 
twcUe vears from the tunc the money sued for 
becomes due appi es Fetionji Sezonji v Abdool 
Saiieian I L It 5 Son 4S3 or rruled LALLir 
BDAXt AifiAK I Zi E 0 Bom, 710 

27 and art ISO — 3af« 

for arrears of reiea«e— L en of mortgagee on 
bntanee of tale proceeitt — Tranifir of Froperty 
Act (IT’ of 18S2J, t ?S~Vor(gage twt— Charge 
ot proceedt of recenre eal Seternu paying 
estate— Atl ZJ of 1S59 t 53 —When omortgftired 
property being a revenue pa i g estate s sold free 
from all incrmb anccs for arrears of tevcuue the 
lien of the rao 
itself to the 
remains a2cr 
The time wi 
recover nione 

tierefore shortened by reasoi ot the sau ^ 
been sold for arrears of Goier ment revenue ra 
such a case a su t btou 1 1 by tbe mortgagee foi 
eat sfact on of the moitga^ debt out of tl e surplus 
sale p oceed* will be goi en cd by art 132 of the 
Lim tat on Act Even if the o lal cause of act ou 
r» I- — to ecforocachtr^f on tl emortgaged 


surplus ule proceeds act 12U or tue i.iiu « u 
Act would apply to such n * 1 1 2fam 23 n v Kalt^a 
Persad I L « 7 All SO'’ L R 12 I A 12 
and Miller r Runga Ifath Jlnul ck J I R 12 
Cate 3^9 d stioguwl «1 ! iiTALA KiNr Sex v 

ABim Babsat alms llABisiaiA 

[I L. E., 27 Calc > 180 

23 — ■ Inleresl — Sstn Reg P 

' <■<« ,t 12—Att ZZVIII of lSo5— 


to the date of tbe mortgage two si ccessive mouet^ 
bonds m each of which it was st pulated that if 
’ i- ^ It tboald 

rtgage 
I not be 

dauned until lue nuua i4.>.A I The 

ass gnee of the equity of reHemption sue3 for 
possession of the estate ou payment merely of the 
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( 5M8 ) 


DIQIJSX OF CASES. 


lilMITATION ACT, IBll^^confinuca. 
inortgngc.juoncy. IleM limt ». 12 o£ Regulation V 
ol 18-/ IS not in force. Tlmt section was repealed 
Act XXVIII of 18o5> 8 . 1, and alUiouch the 
latter Bcctioii was repealed by Act XIV of 1870 , the 
former ivns not restored, there being no express 
provision in Act XIV of 1870 to revive it, ns required 
■ by the Gcneml Clauses Act (I of 18G8, s. 3 >. The 
question of the period for u-ldeh interest was to be 
Jillowcd was thcreforo to bo determined by Act XV 
of 1877, the Act in force at the date of the institu- 
tion of this suit, art. 132 of ivjiich .applied; but 
.as the rule of dnmdupat is not affected by Eimitation 
Acts, the defciubints conhl not bo nlloivcd ns interest 
more than the amount of the principal on which it 
avns to be p.aid. Haui MAriAiiAJi r. BAiiAiinirAT 
RAOiir.vATii . . . 1. 1,. H., 9 Bom., 233 

29. - Suit hy mortgaye to 

recorrr morlgagc-moticg — Suit /or money charged 
on immnrcahle property — Helief against the person 
o/ mortgagor, — In a .suit by a mortgagee to enforce 
the mortgage, Xo. l;'-2, seb. II of the Liniilation 
Act, 1S77, is not applic,able, so far as relief against 
the mortgagor personally is claimed. Lallubhai v. 
dXaran, 1, L, Jl., G Hum., 710, dissented from, 
ItAOluniAll DaVAT, r. IjACHStlV SlIA.VK'An 

[I. L. B., 6 All., 461 

30, Periods respectively ap- 

gdicalte to persona} demands and tq claims charged 
on immoieahlc property.— That there is a personal ' 
liability upon an instrument charging a debt uimn , 
iminoveablo pri:pcrty docs not carry with it the 
clTcct that the jicriod of limitation fixed for personal 
demands by Act IX of 1871 is e.’ctendcd, by reason of 
this deinaiid being thereby brought within the mean- 
ing pf art, 132 of sch, II of that Act, which 
applies to claims “ for money charged upon immove- 
able property.” A mortgagee of lands sought, after 
the lapse of more than six yc.ws from the date when 
the mortgage-mouc.; was payable, to enforce two 
distinct remedies, the one agaiust tlie property 
mortgaged and tlio other against the mortgagor per- 
sonally, on the contract to repay the niortgage- 
mouey. Jdcld that art. 133 above mentioned 
applied only to suits to raise money ekarged on 
immoveable property out of that property ; andqthc 
twelve years' bar did not apply to the personal 
remedy, as to which the shorter period prescribed in 
art. G5 of the same schedule applied. Raji Riw 

r. Kaika Pkasad 

[1. L. E., 7 AIL, 502; L. E., 12 I. A., 12 

31. Unpaid purchase-money 

— Sttii to recover the money from the vendee 
personally and from the property sold — Personal 
remedy — limitation Act, sch.IJ, art. Ill, — Unpaid 
purchase-money is a charge on the property in the 
possession of the vendee, and a suit to enforce it 
against tlic property so charged falls under art. 132 
•of the Limitation Act (XV of IS??)-, But the 
article does not extend the time allowed ' otherwise 
under the Act to claims to recover the money from 
the defaulter personally or his other property. The 
imitation for the personal remedy is ^ three years 
under art. 111. Virchand v. Kumaji, 1. L, M,t 
8 Pom,, 4&, and Sam Din v, Ualka Prasad, I,L 


LIMITATION ACT, 1877-ce»;mw(f, . 

Jl., 7 All,,^ 802 : L. S„ 121. A„ 12, followed. 
\\ here certnni land was sold and pjossession given to 
the vcmlee m 1890, and a suit was brought in 1895 
to recover the unpaid purckise-mouey from the 
vendee personally as well as from the property sold, 
■—Held that the personal claim was time-barred. 
CHUKitAr f. Bai Jurat I. L. E„ 22 Bom,, 846 

See Natesan Cheiti r. Soundabaja ArrAirffAE 
[I. L. E., 21 Mad., 141 

„ ,-00 > Transfer of Properly Act 

(Jr Of lSS2J,s, So, sti},-s,4:(h) — Vendoi^s lien 

Suit to enforce charge against the properly , — 
Held tlmt a suit by a vendor of immoveable property 
to enforce against the propwty liis lien for the un- 

Pahl ’ ■ _ : r s. 65, sub-s. 4 (5), ' 

of the . " i „ Act, 1882, falls within 

nrt.JL32 of tlio second schedule to the Limitation Act, 
1877. Virchand Lalchancl v. Kumaji, I. L, S., IB 
Pom., 43, and Chunilal v. Bai Jethi, I. L. S., 22 
Pom., ^ S46, followed. Kalesan Chetiy v, Sound- 
araroja Ayyangar, 1. L, P., 21 31ad., 141, 
dissented from. Santdin v. Kalkapershad, L. S., 
12 I, A., 12 ; Sutton v. Sutton, Jj. It., 22 Ch. 
D„ oil : and Tojt v, Stevenson, 5 Pe ff. M. ff., 
733, referred to, Hab Lal v. JltrnAMEi 


[1. L. E., 21 All., 454 

33. and art. 147 — Hypothe- 

cation, — In 1884 H sued A to recover the priiicip.'il 
and inteiTst due on a registered bond executed in 
1870. It was stipulated that the amount should be 
repaid with interest in 1871, and certain immove- 
able property Avas hypothecated as security for re- 
payment of the debt. Held that the suit did not fall 
under art. 147 of sch. II of the Limitation Act, 
which allows sixty years <0 a mortgagee to sue for' 
foreclosure or sale from the date the money becomes 
due, but under art. 132 of the same schedule, which 
allows twelve years to enforce a p.ayment of money 
charged on immoveable property. Aeiba v. Nasu 

[I. L. E., 8 Mad., 218 


34. Suit for sale of 

immoveable property by a creditor ivho has a right 
to realize a charge not amounting to a mortgage, 
— The special provision of art. 147 of the Limitation 
Act (XV of 1877) applies to all suits properly brought 
by a mortgagee for foreclosure or sale, while the 
general provision of art. 132 applise to suits for 
sale, by a creditor having a right to realize a charge 
not amounting to a mortgage, Khe.vji Bbagt^- 
DAS Gdjab v. Rasta . I. L. E., 10 Bom., 519 


35 , Sfiit for dozeer as a charge 

on immoveable property in hands of heir, A rait 
by a Mabomedan widow against the heir, who has 
ousted her, for her dower, as being a lien on landed 
property, was held to be governed by cl. 12, s. 1, 
Act XIV of 1859. jAifEE Khanum v. Amstooe Fa- 
TISTA Khatoon .... 8 W. E., 51 


38.- Suit for money lent on de- 

posit of title-deeds. — Where a creditor sues to re- 
cover money advanced by him on the deposit of title- 
deeds of property, his claim is governed by the limit- 
ation applying to debts ; but where ho seeks to have 



( 6145 ) 


DIGEST OP CASES. 


( 614G ) 


LIMITATION ACT. 1877— 

provided that if tbe mortgagora sbcuM fail to pay 
the moucy secured thciehy accoiling to the terras 
thereof, the mortgagees shouH itr mediately institute 
a suit aud rcahzo the amount due bv talc of the 


vras further agreed thit the principal and interest 
secured by the houd should I c repaid m the month 
of Blagh 128i tJaiiuary February 1676) In a 
suit Instituted oil the 0th October 188' upon the 
mortgage to recover the amount duo by the sale of 


gagOTs in thu event of the first remedy sgaiuat the 
mortgaged property proving insufficient to pay tho 
debt in full and consequently that the cause of 
action against the persons of tho mortgagors occraed 
upon the date on uh ch the mortgage money became 
due , and os the suit vvvs instituted more than eix 


refers to suits to enforce payment of money charged 
upon immoveallo property by tho site ofsueh pro 
perty Maiss r RpKoa Katu Mutuce 

[LLIL, 13 Calc, 389 
Sea CaEms UaL v Ttusrttt 

Cl li R,20An,612 

23. Suit io enforce charge 

under morfjn^ji deel —StidtM a suit to enforce 
the charge undif a mortgage deed is a suit of the 
nature ment oned In cl 13 si and can be brought 
at any time «Uliia twelve jears KoO'tt UcBacr 
Laiti r l.iJ I^ABAiv 2 Agra, 244 

MA’esn I.A1T. I Peodb 

C8B L 11,175 note 10'W,ll,879 
OoEALPOAl ^UlCHABD C J RATER CHATnltBHes 
[8 Bom , A C , 01 

24 — ' — ^ — — Jlforfyage — Intereef — 

Charge on land —In suits to recoyer the principal 
and interest of a loan secured by a mortgage of im 
moveable property, interest for twelve years is 
recoverable by virtue of art 132 of sch II 
of the Limitation Act 1877 Datati Auuax t 
r.ATKA Chetti X. Ii B , 0 Mad , 417 

25 ■ • — jtfenev charged on ti»> 


mortgage, but prayed only for a money decree The 


time barred, as he had twelve years withiu which to 


LIMITATION ACT, 1877— contmuetf 
hnng the smt nnocr art 132 of Act X\ of 1877 
ITeld that plaintiil was too late in bringing a suit for 
a money decree on the promise to pay in tho mort 


Bbzovci V Abbool Rauihar 

• [I Ii B , 6 Bom , 403 
20 - ■ ■ - . Vorlgage — Suit 5y a 

mortgagee to recover debt from o mortgagor 
pereonallg — Jlfoney decree —Art 133 of the 
Limitation Act W of 1877, sch 11 H applicable 
to a amt by a mortgagee to obtiin a mete money, 
decree, to which suvt therefore, tho limitation of 
twelve Tears from the time tho money sued for 
becomes due applies Peitonji Beton)\ t Abdocl 
Rahxnian I L R ,5 Ron , overruled LaXXV. 
BiiAl r hABAN I L K , 6 Bom , 710 

27 and art 120 — Safe 

for arreart of revenue — Lien of mortgagee on 
balance of ante ■proctedt — Transfer of Properly 
Act (II' of iSSHJ, e f3—Slorfgagt eu\l-^Chnrge 
on proceeds of reienue eaU Berenue paging 
estate— ^cf S'! of 1899, s 53 —When a mortgaged 
property, being a revenue pav i ig estate, is sold free 
from all^ mcumbianccs for arrears of revenue, the 


Kcovet money charged on a mortgaged estate is not 
therefore shortened by rcasoi of the estate haviog 
teew told for arrears of Government leveune, in 
such a cate a tuit brought by the mo tgagee foi 
lat sfaetion of the moitgagc lebt out of tt e turplus 
•ale piocccds will he gov emed by art 132 of the 


and Jfitter r Rvnga Hath Mnnlich I I Jl, 13 
Calc 389, distinguished 1v auaia Kant Sen v 
ABUB BaBCAT nltrt* Habibttlla 

[L L B., 27 Calc , ISO 

28 Interest — Bom Reg f' 

<fim. « 11 and l2~Aet TAT/r/ of 1S>5~- 
Act XtV of 1370 — Otneral Cn'rfi ComoUdation 
Act (1 of I8b3J — Damdupat — Buie —The mortgagor 
of an estate gave to the mortga-ee, subsequently 
to the date of the mortgage, two successive money* 


claimed until the bond had leen satiifli.L The 
assignee of the equity cf r-'llmptm ni*^ ftr 
possession of the estate on payiovDt mvrrly <d the 
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nt'. nA>'!. Hn' i‘'4 r'V'’f4 !ti (TifiOi 'I k ot >7, 
cl. >'f thi Ttniiiiir of I’t, I'l rty Ac:, tit.' in.-.rt- 
gnji i • iiu' !iy c I'llUi i;.il wl.-, the incrt.-nxfc «';it not 
tiititl' il to r. Mii.ly i.y mIc, .t:ul tlnr. fore nrt. I-f" 
tViA net nri’ly to the c-i'c. f/iri'.ir .sVfi;/A v. 
JV.-'t e.T A'ordi’o .'•'int/*., /. A. A’., !■} Citlr., T-'i'i, 
rcfirriA t‘'. llfUi nOo tliot. isiiismurU ns the jnort- 
'poittc (lit! not I'fc.imc cntUlcA to yn«»,fSHion nfterfovo- 
ell -.'ire jin rt ctlinsr* niulcr I’.CKulntlon XV 11 of 150o, 
the pr< rMiii'iniJ hivhifr hn n fomid to Imvc licon 
itivnliil, tiotl the innrtnnJirc-drcil ilid ni>t contnin iiov 
imic)»ian tts to the inortfjorco tokiiic iwii’.'-iioi). 
nrt. 125 wni not tijiidiraWr. Xn.COSMI. I’li.tVAXICK 
r. K.\ 5 !Iki Koomau ll.vfir I. Ii. I?., 20 Calc., 2G0 

44^ ^lortffajjt—Uiiifrueiuarj; 

inortfiagt—Furthfr tnorl^ape of the same propertif 
— J)f»trti''finn of vinrlpn^fd property tip dihtrion 
— Transfer of i’rnperiy Ac! fit’ of ISiSJi f- 08, 


XtTfiilT/iT'IOJS ACT, l&77~~ean({nnetl. 

J.'tp't!'. I,.e ... .Vr.™I'hini;!T<„,h.„nerd ir.woyoa ntr 
t-.->fnirii!'ir>j,.,5! of ertnU. hto) in Mn~li IS.tQ 

{.laniitry !'i/.!}, '!!< 'i''^ll(^ltly n-Unnetd nnotlnr 

*'tt« if (CO-,,;.- i;i y-fihtn ('.rnU- ig;.'?) on tlio 

-.'•nrtty (f (i„ I-,,nl. '| 1 „. k;„i 

rtitrtj, iri IK*);;, J„ on rictin-i I.to'irhl in IftOt under 
ns , f t!;.. 'lr.rn*fir ot Act .IV of ].S''2) 

f.r (he to ^ of h Ui th, nort^n^c,'... rm llu> Krnind 
ii to frtiili f-rnrilv, 

til ».■ f. nils-.'.. tint the c!.ii!ii i... rernr(!< the ' 

tef,rt..r.-e of .‘•V.in.s!) IrfO n-,.., Inm,} hknro tiio 
n iu.der cj. ,rh. II of the Limitnfiou 
,\r‘- (I.*.!;}, t’l. I. 0-.<y i/iti-r doe on the dito of the 
!i'h < '.crtiiiinx: the ohjfi tio'i of iimitntfen 

(ti with r. f. r.nr- to the tcnnn of the mtirtjrnce of 
^r»’ in lU'.'ii, tl.it it cn5 intended to ndd the inoticv 
to til.- nn o-.!' t of the jir. lio-m inort'.r;iep nml to ]ilarc 
it os the nn-e ro'iditiotik. ntid that the idaintifTs 
n.re th. ref. re itjnilly tntithd to enc for the money 
njos thU ii itri^-r ns njon Iheothtr. (2) Th.itn^cuin- 
lo,' tl.it tl.ijs rr.ii n rj.;h* t > ntje fo.- the money, it 
dii! I o’, f. l! c. th A the i.tiinlifTi v,i re not entitled to 
1-n.- iiihi't'.-iNi! for th.' r.rnrity the money which 
to 1. th” j'licf of th” f< enrity. Tint on the linppen- 
in.- « f til-, fiii.t pT.iiided for in t.AS, the plaintiff?, 
win we' e.'lmitt.dly irititlnl to rimahi in possfsdeii 
of th'. prop tty not;! the n on. y« h id hern repaid, 
w.r.' ch-.irly .tisitlcd t-i hue the money pnh?tilnted ■ 
(•>- th.' j.rop. rtv. lltM JfwA:; Mi«prn r. .Tcooirn- 
i :..\Tn rm- i!.u.'.''t.v.!n , I, L. B,, 25 Calc., 460 

AO, tinfl tint. Ml— Suit on r 

I t nor.'. !!"' ii rlijiy'~“ Mortyayc’’ *- 

I irti!’’ Tr.f.frr of J’r,if>erli/ ,*lc!,Sf, 59, 

' 0‘1, 57, S”, 6.7. t7’80, :*2, 03, iftO . — .\ .wit on iv 
n orf.-ir.’-l end t > < nfo'ce payment hy rale of premises 
I hyirth- c.vt. d i<!’ourii'.t hy nrl. 122, and not nrt. M/, 
i of th” Linniati .n Art. Jtrojo J,’tl 8>n<f v. Goiir 
i Ch'rrc .'•Vk, /. J:., 13 Crlr., JJJ,' ovrmilcd. 

* SMlt J,rr! V. Otttu! 1 J'rfttrut, I, h. It- 0 All-, 551, 

I di-i-nte.l from. Tiie chrir dhtinetioa drawn for the 

fir^t tir.f' 1.! two II ''n'ortAice" and “charpe” iu the 
; Trae.^fir of I’rop rty Art is not observed in the 
' l.lnsit dion Act. OtinvAv. Sikgu r. Tii.eKcn X.Ul.vtK 
1 .'tt.NOu . . I. li. B., 14 Calc., 730 

‘ 40, and art. 147~2’ro«.t/er 

' ofj'n.pertp Act fJI'of l‘i‘i3J, ss. S3, 100—I/i/p/>~ 

* /’.rcottonAain i , — The periol of limitation for suits 
I njsin hviS-ithcntion-l-onds, which contain no power of 

sate. < r'tff.ct no transfer of property, executed before 

the Tranafi'r of Property Act eamc into opernUon. is. 
twelve years under seh. II, nrt. 12t,ot the Limitation. 
Art of 1877. AUha v, A”«nti> L A. J*., 0 Mad., 
313, 'followed. Ter AIcTTCS-till AttAIs, J.— 

“ llie tniu'aetion in suit nppears to he of the Kind 
described in s. 100 of the 'riansfer rf Property Act, 
which defines hoiv n charge is Treated,” hut “ it sccniK 
to me that the Transfer of Property Act docs not 
invest nil prior hypothecations with the rights and 
lmbilitic.s arising from simple mortgages, whether or 
not those tranEactioms s-atisfy the re<iuircments of the 
definition it contains of simple mortgnees.” ' 

BAMi r. McTTCKmiAKAVrA I. Ii. E., 10 Mad., 50a 

47. Sui! on a hypothecation’ 

land, dated 1S7G (before Transfer of Property AelJ, 
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37 ' Suit for menrjr chart/ed 

on rtnls arul pfOjiti-~-Su\t for ekargti c» 

jinmovertlle proptrt^ '-fftorrowed from C & «a«n 
of Bail and at the tame time executed a bond 


imtBOVeablo property jt be ng charged upon reola 
and profits la a2iena xo{a eehich nt Fngl ah La<r 
would be classed as i icorporeal hereditaments 
but wh ch by the la v of Indu are included in >in 
' -uitalion 

mo <y 
XV of 
d J>es 


- S il for )\are of Clot 


80 — — to ttiabUih UtU and 

for arreart —The pla ntiB aued the defendants to 
recover a share of the income of a certain natsn 
■which was admitted to be connected with an here 
ditary office but was not strictly speahing charged 
upou immoTeable property In 18G1 the plaintiff 


admitted that he had received no payment fer the 
jear \8Cl and that h a claim for that year was 


by the peovisloos of cl 12 of s 1 It wu also 
contended on behalf of the defend luts that even 
if the perod of 1 mitat on were held to be twelve 
years the pla nt ff s claim aas neverthelesa barred •» 
toto inasmuch ns he admitted that he had receiveil 
no paymeiit oi account of I a share for th rteeu 
years ptecediig the inititut on of the suit In 


rest on such title are not d stinct and independent of 
each other so that if the fotturr he I srred even the 
arre rs 
cniuot 
rule s»l 


Barcmaii I L B 6 Boat , 68 

40 Bebf not rhargrd on 

twmoieoWepro^r^ — Ni»di» \ tdo o — Itettrnoner 


become payable /{eld that unless the debt bad 
been effectively charged o i imnioveable property 


41 — Sui( to enforce mortgage 

dy father (tgatasl tom —A Suit to enforce against 


much of the arreart as was time barred nnder that Act 
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liESOTATIOIT ACT, 1877--co„l{„ur,l. 

• ; — Suit affainst Jittrc7iairers bu 

repirscnlattrr of morfffaffor.—Jn a suit hy tlio rc- 
prciciiCativo of n niortgngor njraiiist lotui fide piir- 
clmscrn for vnlnnUo coiisirtcntion from tlic mort- 
f.ti):cv,~JleUl tlmt tlie period of limitation was 
tivch e j’carst fnim tlio date of tlic purchase, under 
fi. 5, Act XIV of 1859. Situa Ujtit.U. r. HuKCrA- 
, B.V 11 J Ivesoab .... 6 Mad., 386 

; Sforlflape by member of 

Joint J/indu family — Hand Jidc jnirchascr , — To cn» 
title a pnrel)a«cr to claim the henclit of Act XIV of 
1S59, s. 5, lie iiuist prove, — 1st, that Iieisn purchaser 
•of what is represented to him, and what he fully 
believes to be not a mortgage, hut an aliEolnte title; 
2nd, that he purcliascd boiiri fide , — that is to s-iy, 
without a knowled','C of the title luivinglicen originally 
a mortgage, and of a doubt ixisting ns to the niort- 
gage having ceased ; ntid 3rd, that he is a imrehaser 
for valuable consid, ration. Where an estate having 
been originally mortgaged by A", a ineuibcr of a 
joint Hindu family, he subsequently, without the 
knowledge of the other inenibcrs, rcliascd tho equity 
of redeiujjtiou to Jt, who afterwards sold to 11, the 
•owner of a factory, who afterwards sild to G 4' Co.- 
tho factory with the hinds appertaining thereto, 
amongst which was the property so released, and pro- 
ceedings had for many years been taken hy the other 
inunbii's to assert their rights. — Held, reversing the 
deci'.ion of the High Court, that (? 4' Co. were not j 
fmrehasers entitled to tho protection of Act .\1V of 
1859, p. 5. Held aho that s. 10 docs not apply in 
sncli a case, although K acted fraudulently, IIadiia- 
^•ATii Das r. ErxioxT . , 6 B. L. B., 530 

S. C. RABiiAyATii Das r. Gisr, 0 K>'E k Co. 

[14 Mooro’s I. A., 1: 16 W. B;, P. C., 24 

Heveraing the decision of the High Court in Gis- 
BOBirr k Co. v. ltA^>llA^’AT^ Das . 5 W. E., 253 

9. Mortyaye — F tire baser 

.from morlyagee — necessity of possession in order 
to validate transaction as ayainsi oriyinal mart-, 
yayor.— A person purch.asing or taking a mortgage 
from a mortgagee bclie\ ing that he is getting a good 
title must have possession of the property for the 
statutory period in order to validate the transaction 
ns ag.ainst the original mortgagor under art. ISfof 
the limitation Act (XV of 1877). KAMCilAteDjiA 

VlTIIAX llAJADniKBHA c. 

- [L L. E., 23 Bom., 614 

. 10. Sale of property hy repre- 

sentatives of morlyayee. — The sale of mortgaged 
propel ty by the heirs of a mortgagee after it has 
been held and enjoyed by them upwards of sixty 
years does not give a fresh cause of action to the 
representatives of the mortgagor. Rah DmfN 
Uhuggot t. Guneshee MAHTOoir 16 W, B., 88 

11. Bond fide purchaser . — 

defendant who seeks to protect himself by the provi- 
sions of B. 5, Act XIV of 1859, against the claim of a 
mortgagor suing within sixty years to recover mort- 
gaged lands must show clearly that lie, or the person 
from whom he derives his title, was a bond fide 
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L1M1TATI03H- ACT, mi-continued. 
purchaser, JuoGtJENATn Sahoo r. Shah Mahomed 
Hosseik ... . 14B.L.E.,386 

[23 W. B,, 99 ; L. B., 2 L A., 49 

, Mortyaye — Suh-mortyage 

by mortynyee~Suit for redemption by oriyinal 
mortyayor ayainst morlyayee and suh-mortyayees — 
Adverse possession by sub-moriyayecs — “ Bttrehaser 
f°f Valuable consideration” — S. 5 

of (he Limitation Act fXir of 185!)J—Jrf. 134, 
sell. II of the Limitation Act (IX of 1871).— 
Held tliat the expression “purchaser for valuable 
considoratmn ” in art. 131 of tho Limitatiom Acts 
(IX of 18il and XV of 1877) includes a mortgagee 
as ivell ns a purchaser properly so called. Semhle—' 
The words “ bond fide,” which appeared in .art. 134, 
Bch._ II of the Limitation Act (IX of 1871), were 
advisedly omitted from art. 134, seh. II of the 
Limitation Act (XV of 1877), to e.vcludc the pos- 
.sildc infcrtucc that absence of notice of the real 
owner’s claim was necessary to enable a purchaser 
to avail himself of the article. Yesu Raimi Kai- 
HATII f. RaEKHISHKA LAESTOIAN 

[I. L. E., 15 Bom., 583 


13. ■ ■ Mortyaye — Sul-mortyage 

— Suit for redemption . — In 5864 .4 mortgaged the 
property in dj.s])nte with possession to B. B and 
his widow after his death snb-mortgaged various 
portions of it to 5 (defendant Xo. .3) in 1SG4, 1866, 
and 1570. After tlio death of the mortgagor, A, his 
grandsons (plaintiffs Xos. 1, 2, and 3) sold their equity 
of redemption to plaintiffs Nos. 4 and 5, and in 1891 
the five plaintiffs sued defendants Nos. 1 and 2, tho 
heirs of /^'(original mortgagee), and the sub-mortgagee 
(defendant No. 3), for redemption and possession. 
The defendants contended that the suit was barred by 
the Limitation Act (XV of 1877), sch. II, art. 134. 
Held that art. 134 did not apply, as the language 
of the Bub-mortg.'igc-dced showed that the transaction 
was merely a mortgage of the mortgage interest of 
B, and not of the entire property in the land. 
Baivsahhan Laudkhan v. Bhiku Sazha, I. L. li., 
9 Bom., 476, and I'esii Batnji v. Balkrishna, 
I. L. B., 15 Bom., 5S3, referred to. Sataeaham v. 
Gexh . ■ . I. Ii. E., 18 Bom., 387 


14. Mortgage — Decree ob- 

tained by mortgagee for possession until payment 
of mortgage-debt — Bossession taken by morfyayee 
under decree — Continuance after decree of relation 
of mortyayor and morlyayee — Sale by mortgagee — 
Vendor and purchaser — Subsequent suit for re- 
demption hy mortyayor ayainst mortgagee and his 
vendee — Purchaser, bond fide . — A decree on a mort- 
gage having directed the mortgagor to give possession 
to the mortgagee until the payment of the mortage 
debt and costs found dne, the mortgagee entered into 
possession, and subsequently sold the property to 
a third party. More than twelve years after the 
sale, ’ the mortgagor brought a redemption suit both, 
as against the mortgagee and the purchaser, 
that the suit (as against the purchaser) was bairM 
under art. 134, sch. II of the Limitation Act (IX 
of 1877), and that, notwithstanding the decree wr 
possession, the relationship of mortgagor and uiort- 
gagee continued, whether under the original mort- 
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LIMITATION ACT, 1877— eonijHuei 
to tenure tnone / paynlle on rfeovan'i — In » suit to 


LIMITATION ACT, 1877-ecft<i«He(t 


1,A jj xu^ "X xiL.(»a , x» J 

48 — and art 147 — Aforf 

^a^e-^Swl for tote — O i 2i d July 1870 tlio defen 


46 ' On — Ati^ual 

of ea*» of offioB —In i suit brougOi m J60 j on a 


art 134 (1871, art 134,1856,8 5) 

1 Sent fde purckater*—^ 5 

Aet XIV of 18o9 wa» intended to benefit only honn 
fde purchaecre from ttuetrea KrnooBisna < 
Sabhoo’«M 4A EitATOO!f S W 258 

2 — PnoTtlji of ion& fide fur 

eAas«— S 6 Act \1V of 1550 ViSAlieldiiottonppljr 
to a case of pnoiity of 6ona fide purchase Kau>T 
MorniN Pai t BKOiAuATn CaisiAiPAS 

[7 W B , 138 

3 -Bontf jWe jiHrofiaier — Pro* 

perty Mongxng to xdol —In 1793 an eit&te was pnr 
ehaeed in the name of an idol and imasediiUly alter 
wards was mortgaged Subsequently wben the 


Vi. iuii. xii io-v tns Bicoua luortgsge was 
purchased Iho defendant held the property under 
titles derived from the mortgage of 1813 The die 
baits representatives iu 1SG7 sued to recover possetsioa 


. \ f 

and coaid not be barred by any length of time 
There was no evidence of a formil dedicat ou of the 
property to the idol Held that the defendant 
claimed nndcr the purchasers who had purchased 
hoad fide and for valuable considcrat on with n s 5 
and that therefore the period of limitation was twelve 
years from the date of purchase and the suit w is barred 
Braja SvmiAni Debi t Lacjimi Ktibwabi 

[2 B L R , A 0 , 156 11 W R , 13 

5 C on appeal to Privy Couacjl 

tlS B L. R , P C , 176 note 20 W B , 0S 

4 Euda\ ed froperiy~Suit 

to Ante land declared wuftf — -In the case of wukf 
land the mere stoppage of relig ous service does not 
start 1 milotion la a suit therelore to have land 
sold declared wukf and therefore unalienable the 
cause f action arises not frbm the cessit on of scr 
vices but from the daU of the sale Dotai. Cbato 
M outeso Esbaaivt Ati 18 W R,118 

Asnitbyamutualifcr endowed property alienated 
would probably como within this art cle 

See liAix >UnouBn r Lam. Brii Kianous 

[17 W R,430 

6 2IorCgage qf endovred pro 

perff—Suit for reeotery of propeWy — Certaia 
landed pt petty alleged to have been eold to an 
idol and registered in the nam ofth \ endec’s infant 
son as shohait I ad after the death of that son been 
mortgaged twice by the vsndeo ulo succeeded to 


et e« lu pou n uu lu i euib lui lu iLiuveiy ui. 
the property by dcsccndanti of the vendee claiming 
as s( eba t of the ido! — Held that the last moitgageo 
was a (oa<f /ide purchaser for valuable consideration, 
ond was therefore entitled to the protection of s 5,. 
Gobi-cd NATn Hot v Luchues Koomabeb 

[11 W R,36 

8 . - — 8ut( to remove trustee and 

recover potteeiion of trust property from thtrd 
jartg — Ctsii Procedure Code flBSSJ i 539 ~ 
An 134 of the second schedule of the Indian LimiU 
atton Act {XV of 1877) applies to a suit for the dia 
missal of a trustee and for the recovery of trust 
pioperty from the hands of a third party to whom, 
the same has been improperly alienated Such a 
suit la within the scope of s 5a0 of the Civil Proce 
dnreCode Sullapgav Knifuta I L Jt,143Iad, 
186 followed hakskniandat Parashram v Oan*- 
patrav Krtihna, I X/ £ 8 Bom 355 d stinguished. 
bUEDun Raja CcowrBirBi v Gorra hlonuK Das 
BAismtAT 1 IbR., 24 Calc.,41& 
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1.JM1TATIOK ACT. 1877~rr«/, 

Hl'-'ii r<mr! jilisiniiffS rlninMvnn i.^mdlfy 

limL'i!: u, }U!.t nl‘« tha thf ('tir-j.-vtiiiitar'ii 

nv-. s-i-ai..”, .4 th- nfi.y ),i, Ji.ii fm it kvl 

rtj.ir.A ts!i riAuf*. }i .-.fctd-i, v.i.i.b (iir j-lnin. 
tiiTii Vtn io’stit! t<» rtf’t«{ »>» ri*i 

ri! (t t rffui fin* f iib iryitjunl 

.- {rii'S tin*. Sill o'l til" ixpiry r>f 

lliti. "iff l-lHiii til liiiii out the o'.viii Mnml 


1’ 

th. Sr 

t! iiv I r > 1)1 fill' f-tn! 
i.Jt'l. r. 


0 . 

— J.fsfr,.' }• 
!.■.» A ft> ; 
f.t«l V ..rtt,"',-. 

tfi'n C.f f. 

51 5»*t *'{'* 

r-f JV 

t.. tl 

n -'rt . 

it (i?t 

the 


In ttirii!. JCA^-T 1 Clip.*.7»n; 

Iti.sf! J).r 

{28 W. n,, 431 

rron ficrhyiiyrr 

♦ Jfiic'. n.. \V!ii!' 4- » 1 irt> /I'tti 

II f.tio’li' r l.’n on tj j.riij.'ri.v Htnl hi 
A, nii.t (■ nliil iiintn* 

tin tit!.- vf.t i.ili!t..lc ruiiiKi' to Uii’ 
/i'V r htni hi 


■N tit! 

AftiT t ft !! 

•1 ('.‘•ire thin v< •r", nml aft* r ll: 

r tV.-i'.i tilth.- \tnri. final till' ni'erii.ii 


jj ii.'tv* 1^*1 !' I'f th’' 
ftl {lOjirli ita. 
.■n.’i if I'll' i'ttl'i'li 

JiKijHfty, //(•’•? till 
U'li.thir ia ra'if in t!ii 


rli’lit 


fiilrv iiaf!< 


r the 


in till- fowl), tfii- 

:*.r to Ol tai’! j-.i’inioa of 
«’lU V. ,1. tnrni!. Qnrerr 
ir.'ifufiil. ttliiri’ till' iiiorl- 


paror niatiDiif * in piihit' ntit to tJi.- 

Wv-rt"'*.’.’n'. llir tt« <( lilliitttiii’l i 1 pinii to mil from 
tlu’ thill of II).' rii'Iit of t'litr.v. KvM'r 

<'uo\vi.i!i:V r. KiU'r,.tT ('uamica tifio-.f: 

[8 K L. K, 104 : M Mooro’a I. A„ 144 
10 W. It., P. a, 33 

H, f'. ill llipli Coor!, hiir.r.AT CiirMua: fiito'i; r. 
TAt:.\cur^.^■ Kiqm'oo Chowduuv 0 W. It, 269 

7, ■' - — - -(ffrcr.tr jiorsfrsion—J’ut- 

rlinerr n! ii sntr in rsecu/itni i,/ rfrerc''.— Tht: pot- 
iti'stii.n of n iit the nic in cxoriUiou of 

thiT...., ivitiio'it itolti'c of n morft's;:i’ of the property. 
).. nilvrrsi,'. (o llio inortpiyi c, nmi a Mlit to disturl) liis 
JK 5 <nv^^ml rn»i.t hi hMielit vithiu tivclv.' J'rars of 
liu> cnTnUli lid !!i< Ilf of Hit’ll jom j-iititl. AKA>'n JlAy t 
Dasi r. lttiita,.vtii!.v CuA’.ilUA Mooi.-nurf 

[8 B. L. R, J22 : 14 Mooro’s I. A., 101 
10 W. H., P. a, 10 

llipli Conrt in ItiiCJiOTiUO 
r. A^NUATI hliiVITi; DOSSEK 

[1 w. n., 103 

8. - - Siitf /it possession — Cnn- 

didonnl viorfpa^irr. Title of, ~ It Is not iiccifsary 
for a comfit ioiial jnnrtyapc, if he hr in potstseimi at 
the expiry of the ytiir nf enter, to liniij^ a gtiit to 
coniplile liis title. 'Ihc liiiiitation prrioil .shoulil he 
oimputcd fitnn tlirixpiry of the yc.irof grace, if 
tlio niortcageo hr then in liosH’ssioii. Knooii Cnvsit 
V. Lv,r.i.A Duxni ... 3 Agra, 103 

8. — Miirlpnpc~ Svii foe pos- 

session— Foreclosure — Benp. Jlrp. XFIl of ISOO, 
f, S — Vansc of aclion, — j, hy n Bengali ilccd of 
coiiilitional falc, dated the 10th of August 1853, 
mortgaged two esUntos, the deed providing that the 
mortgngc-dcht should lie rcjiaid on the 9th of July 
ISo.'i, and that, on default of payment, the deed of 
conditional wile shouhl become one of,ahsolutc sale, 
and that the moi-tgagco should thcrcnjiou actfiiire the 
abEoluto proprietary right, and might enter upon and 


Afiirininp ih eiMon of 
C ur N n r.r. M oo i; r. t: J 1 1 ; 


LmriTA TIOW ACT, 1877-con(mied. 
nlain iH-..e..rion of the morigagrd proprrfr. A 
. Jaihd (o pay at {he (i,„n stipuht^h nnd on the 18th 
, of III e, -ml, I r IS.'ifi her right, title, and iiitercEt in 
Uii-ieMes V, ere Mild ii, excentimi, and pnrdinst'tl by 
i ii'.tirc of the mortgage. On 

thcifilof April 181)0, (he plaintiff bought theniort- 
pgees mil rest, nmi in August 1807 he jnHtiliitcd' 
forerlmtire pr. eteth'nga nndrr Jlipvhiion XYll of 
}^0 I against ilie ilefr mJnnt.ii, the niietion-pnrchaPC'r^, 
In a .stiit institntetj by the idaintilT on the 2i!ml 
Jatin.ary 187.J against tiic nnctioii-purcliiiscrs to- 
rtVf>wriv>..(,.jon „f the mortgaged property,- Pdd 
tli-it the eanne of netion arose on 9th .Tnlv 1805, 
ivlnn ihf.mit wnf, made in pajment of the mortgage- 
d'ht, and the suit, not having been iuptitutcd within 
tiv,Ii’,> yinrs from tii.it date, was barred by s. 1, 
el. 12, Act XIV of IS.'O. Xo new C!iuso of 
actio’i arote hy r. ason of tlie forccloanre proccediugs 
oa til.' expiry of tlie year of grace in August 18CS. 
IiimoMATii fiAtrooonv r. XfnsiNO rnosiiATi Dass 
[14, B. L. B,, 87 : 22 W. B„ 90 

10 . llnrtpape — Suit fur pot- 

ression—J'tiff cloture — Conte of aclion.— I'iic dc- 
fciidauf ii'.ortg-.igi'd certain iininovealde property to 
(he pl.iiiititr !>y a |iyt idl-wtifi, or tlef'd of condi- 
tional tile, ilateil gOtli .lanuary 1851. The deed 
etipiilatcd that the jm rtgnge-doht should be rep, aid 
on the cxpinition of (hn e years from the date of the 
ext ciitii.n. Tile money nns not rcji.aid at the stipu- 
hated period, and the mortgagor Tcimained in posses- 
sion of (lie jiropcrty, Imt there was some evidence to 
show that lie Imd made payments of interest on the 
inortgagc-dtht to the phiintifl. In February 1570 
the pl.ahitiff took proccrilings to foreclose the mort- 
gage, and on 10th retirnary 1873 he instituted a 
suit for ])o'srpsi(>n of the pr.>))crly. The defence was. 
that the suit w.is barred, the plaintiff having been 
out of pofsession fur more than twelve years previous, 
to the institution of llie suit. Jlchl that payment 
nnd acceptance of interest n as evidence of the con- 
tinuance . of the rebation between the parties 
created by Ibe morigngr-deed ; and until the niort-- 
gneor .advanced any rights adverse to the mortgagee, 
Uic jiO'Scssion of the mortgagor was ponnissivc, nnd 
no cause of netion accrued to the mortgagee. Makkee 
K ooiiu r. JiTJNNOO 

[14 E. lo R, 315 : 22 W.-E., 543 

11. Suit for foreclosure cf 

tnnripc'pe — Cause if netion — The piaintilf, on the 
2nd of August lS‘i7, breamr mortgagee of ,a house 
under an iii.dniinciit of mortgage, nbich provided 
that, in default of payment by the mortgagor of tlio 
morigngo loan within five years, the house should be 
con.sidcrcd .a.s nbsohitoly sold to the mortgagee. Do- 
fault was made in payment and the mortgagee en- 
tered into prssrssion, and continued in possession 
until 185S, when he was dispossessed by the niort* 
cagor. On the t9th Xlarch 1866, the piaintilf filed f 
suit in the nature of a foreclosure suit against his 
mortgagor, to which the defendant pleaded the law 
of limitation. Held that the plaintilf’s c.insc of 
action arose in 1858, when he was disposse.sscd by the 
defendant, nnd that he had, under Act XIV of iSoil, 

B. 1, cl. 12, twelve years from that date within whieh> ^ 
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itt tie beJjff tliat it is an atsolnte btlp Paotu t 
Vnntr I I* H , 19 Bom , 140 

16 ■ f^tndor aytd partAater — 

Sondjidet—i’ohee ofeharxtable <ru4f —The WMda 
coa\eyed in trust’* in art 134 of sch II of 
tie Lioiitation Act (IV of 1871) include deewea 
in trust or ate equivalent to the ^ords vested 
in trust in b 10 of the aame Act The -wonla 


defendant in the present cas'' though he purchaecd 
with actual notice must hunng regard to all the 
circumstances bo held to haio purchased m good 
faith and the suit was actoidingfy barred by hnut 
otion time being nothing in the L mitation Act 


property JIakiezal AfwanAM « MivcaBEssi 
Uisasi A D 22 1 1 Soa , 260 

18 Mortgage—Salt o/morl 

gagte t r gAU and mUrttts for th« rttuvery of 
arrtarf of rtxenve Satt for reitnpt on—Rtg 
XI of 1 82 i S9 n<g IJ /I o/fdfd— Itwa* 
not latended that prop<rtj which would paw oa 
the sale by s mortgagee of his mterest should 
come with a the %>xpe of art 194 seb ll of 
the Limitation Act (XV of 1877) The article was 
intended ta protect after the cxpirat on of twelve 
ears from the date of a purchase a person who 
appen to purchase from a mortgagee had reason 
able grounds for bcl eviug and did bOieve that his 
vendor hid the power to convey and was convey ng 
to him an absolule interest and not merely the 
interest of a mortgaaec Bacf<i»a/A Doit v Oti 
borne ^ Co 14 '\Ioort m I A 1 6 D I R 530 
liareg LAI V SaJi^o 1 L R 2 AIU,394 and 
ITaniaZ S ngh v Ratul Falxma I L 'R 2 All 
460 referred to Contemporaneously with the wen 


interest he would accept the same and raoedtho 
sale and that he should be in possession duiing that 
period This transaction admittedly amounted to a 
mortgage by conditional sale The mortgagee re 
maincd in possession, and bis name was entered aa 
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•* C ^ . mV a 


of other laud and apparently no not cc was g ven by 
any one at or prior to the sale that it was the mort- 
gagee 8 intercat only which was about to be or was 
being sold The property was purchased for 113 000 
by 6 who took possession and in 1845 sold it for 
UsAOO to T who took possession and m 1847 sold it 
for ttie aame sum to C On the occasion uf each 
transfer thenameof the trauiierec was entered in the 
Cbllcctois register as that of proprietor ho ap 
plicatioa for foreclosure was made at any time In 


tlat the several transferee* were innocent pur 
chvscr* for valuable cucsideraCiOu without notice who 
had purchased in each case frem the perion 
who was with the conaeot express or implied of 
Ihe pcrsoi s for the tune being interested tl o csten 
sibU owner and hud in each case pner to the pur- 
chase taken reasonable care to ascertain that the 
transferor had power to make the transfer and had 
si.ted in good lailh Reid thst art 134 of the 
limitation Act did not apply to the case inasmuch 
as tlmt article referred only to pers ns purehatmg 
what was de Jaeio a mortgage having reasonable 
grounds for the bcl ef and believing that it waa 
AU absolute title, and tbst hviiug regard to « SO of 
D«gu)atiOD XI of 1893 to the prrsu i ption that the 
several transferns knew the lavaidrsadc inquiries 
aa to the uitcrcst they were purchasing and ev 
atnined tie reguter in which the deed constituting 
the transaction of I63S (a mo 'Igagc) was registcied 
•nd also having regard to the ]aet that RS COO only 
were paid as purchase money in each rise and to 
the circnmvtance that it was doubtful whctlscr a 
PUTchas r at a { rmal auct on sale s eh as tl at 1 1 
questioa could he said to ha\e purclased without 
notice an absolute interest from the uio tgagee it 
must be Inferred that the tr vnsferees knew oi might, 
or ought to have knoin unle s they wilfully 


that ashy Eegulation X\ II of l605 n orij-vgera in 
such a case as the present were entitl d to redeem 
'nthm sixty years the plai tffs were entitled to 
a decree for redemption BHEQwaN Sauai c Bhai- 
^Ah DIK I L B., 9 All , 07 

17 Claase of condiltonal tale 

e» »ortgage~- Suxt iy norlgaoeejor deelaratton of 
fie title — Decree ordering delixerg of propertg to 
aeortgogee in defaalt of pagmgnt of mortgage debt 
bgmortgagort one mOnth~DefavU of pay 

We»t by mortgagors— Rffect of such dejavlt— 
^otigagtd property taken by mortgagee laejeeu 
i% 0 H of tvch decree not as mor;yay«e lul absolutely 
fiwSseguent #«ii for redemption ~-\o 1863 R 
and O mortgaged certain land to one O under a 
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. Jifaitist him and was purchased bv tbo 

pliviiitiu. lu 187/ Ti n.tul hig two brothers sold plot 1 
to defendants Jvos. 3— G, who at once paid oil the 
mortgafre of >870. and look jmjscssion. On the lltli 
February l'-77. tbo three brothers piid off the mort- 
gage of 1874- of idot 2, and in the same month mort- 
gaged that plot to the defendants with i)os 3 f 8 sion 
On the 20tli An.atst 1890, the plaintiff sued for pos- 
session of li's siiarc by partition and redemption if 
necessary. /7e/d that the suit u as barred by art. 13/ 
of tlio Liroitition Act (XV of 1877). B bcc.amc 
entitled to possession of his share of plot 1 in 1S77, 
when the mortgage of 1-70 was paid off by the 
defendants, and their posscssicn had been since then 
adverse to the plaintiff. As to plot 2, B had become 
entitled to posscssim of bis share therein on the lltb 
February 1-77, when the mortgage of 1874 was re- 
deemed. llnmehandra v. Sadas'iiv. I. L. B.., 11 
Bom., 422^ ; Bhnudin v. Sh-iik Ismail, I. L. B., 11 
Bom.,,425 ; Fnlci .Ihas v. Falci Furadin, I. L. B., 
16 Bom., I2l j and Naro v. Baglin, P. J. 1392, p.412, 
referred to. Ganesii .AIahaoeo UirANDAEKiAB «, 
EAircHANDnA SAirnnAai Muaskae 

[1. L. E,, 20 Bom., 557 

art. 133 (1871, art. 138). 

See Eight of Spit — Phesh Spits. 

[^X. L, E., Q Calc., 003 

2, Suit for possession hy pur- 

chaser at sale for arrears of revenue — Cause of 
action.— Under the general Law -of Limitation, the 
cause of action in a suit for possession by an anotion- 
purebaser at a sale for arrears of revenue arises from 
the ^te of purchase, HpanEE Moupn Thakoob r. 
Akdbews .... ‘W, E., 1834, 30 

2. — Sale in execution of decree 

hy Sheriff — Period from which time runs. — As land 
may pass by mere parol between a Hindu vendor and 
purchaser, tbo sale by auction by the Sheriff is 
onough, without his bill-of-sale, to complete the trans- 
action ns between vendor and purchaser, for the pur- 
pose of the Law of Liu\itation ; therefore, whore the 
suit was bmught within the time fixed by the Law of 
Limitation, counting from the date of the Sheriff's 
bill-of-sale, but too late counting from the time of 
the actual auction-sale, — Seld that the plaintiff was 
barrcA Mohesh Chpndeb Chattbejee v. Isspb 
Chpkdee Chattebjee . 1 Ind. Jur., N. S., 268 

3. - — — Purchase by mortgagee of 

mortgaged, property. — While a mortgagee was in pos- 
session of the mortgaged premises, the lands were sold 
for arrears of Government revenue, and purchased by 
the mortgagee,- Held, that his possession as mort- 
gagee was superseded by his i ossession as purchaser,- 
and that the Statute of Limitation commenced to run 
from the beginning of bis possession as such pur- 
chaser. Bxkpkt Dhpb Singh v. LaiiPA Bhpgo- 
BPT Sahot , . Marsh., 301: 2 Hay, 475 

' Suit by purchaser at sale 

for arrears of rent of patni tenure — Cause of action 
— Adverse possession. — A let an nnder-tenure to B, 
which nnder-tenure was sold for arrears of rent 
under s. 105, Act X of l^BO, and bought in by X 
On proceeding to take possession, A found that C 


LIMITATION ACT, lQTl~continued.' 
had trespassed upon the nnder-tenure durin» B’s 
tenure, and had held possessi m for more than twelve 
years. A sued to recover possessi m of the nndcr- 
roiiure, and it was held by the senior Judge of the 
division Bench (Batbef, J.) that A’s cause of action 
was tlie act of dispossession by 0, and that the suit 
w.as barred, more than twelve years having elapsed; 
and that ^’g j-ight to AUe was not affected by the 
fact that B’b tenure ivas still running. Ths junior 
Judge (Pheae, j.) held that the suit was no! barred; 
that the cause of action to A accrued when he ob- 
tained back the property at the anction-sale ; and that 
dui’ing the period of encroachment the cause of ac- 
tion did not arise to B and pass from B to A dur- 
ing the time the patni lasted, the patni entirely dis- 
appearing in the superior title of zamindar vendee. 
Keld by the Appellate Court, in confirmation of the 
view of Pheae, I., that the cause of action to A, 
who was a purchaser of an estate free from inenm- 
branccs against C, who was a trespisser, and had en- 
croached on B, the defaulter, must be taken to accrue 
at the same time as his, A'b, right to turn out under- 
tenants of the defaulter, — from the time of the 
purchase of the tenure of the defaulter ; and the fact 
that A was both talukhdar and purchaser did not 
prevent him from exercising the same rights as any 
other purchaser would be entitled to. Wooaiebh' 
Chundeb Goofto V. Eajnaeain Kor 

[10 W. E., 16 


See RAJNABAt.st Rot 
Goofto . 


Woomesh Chundeb 

. SW, E„444 

5. Surx'ey proceedings — Suit 

for possession. — Where the plaintiffs alleged that the 
disputed lands were fraudulently caused to be demar- 
cated with defendant’s zamindari at the time of the 
survey, and the Appellate Court had held that, as 
plaintiffs were not parties to the survey proceedings, 
the present suit was barred by limitation under the 
decision in fPoomesh Chunder Coopfo v. Bajnarain 
Boy, 10 W. B., 15, Seld that, in order to bring a suit, 
within the purview of that decision, it was not enough 
for plaintiffs to say that this fraud was committed 
against them hy the defendants, and that these 
defendants were still in possession of the lands ^as 
belonging to them and other neighbouring proprie- 
tors; but that it was necessary for them to show 
that they' themselves were in possession of the dis- 
puted lands at the time when they granted the patni ' 
io the defendants, and that they made over that 
oossessiou to those defendants at that time. Qopad 
ifiSHBN SiBOAB C. BAAI NABAIK jyg 

0 Suit for possession 

-Cause of ocHion.— Where formal possession was 
riven by the Court, but the defendants have remained 
in actual possession, the plaintiff must still date 
lis cause of action from the date of sale. Jowhee 

im «. Ramohand . ^ 

[2 B. L. E., Ap., 29 : 24 W. E., 419 note 

Contra, Bindubashini Dasi r. Behn^Rainbt) 

[7 B. L. E., Ap., 20 : 15 W. E., 



( 6165 ) 


DIGEST OP CASFS 


( 6166 ) 


LmiTATIOTT ACT, IS??— con^.ntwf? 
to file 1 IS suit DiKSHMIBil V \ ITHAL RlTC 
oasvDBA 8 Bom , 63 

IS ^uii It/mnr/ff/tffft agvtatf 

tnorigagor and pvrcAasert Jfom iitn — JleguMtoa 
SVII of lS06~Traasfer o/ Property <ci fif of 
16S3^— A m rtpage by eo dit onal sale below the 
operat oo of tbc Transfer of property Act ’882 on 
default made in pay nent. ptcceedngs haiing been 
taken by the m rtgagee unler Begulatioi WU 
of 1806, entitled tl e mortgagee to possess on after 


I^IMITATION ACT, ISTT— eonfinued 
X gilts the parchasiT is clothed Lakshuan Vihatak 
l^DUCAK'tt V Bisahsinq 1 Xu B , 15 Boiix, 251 

2 Stt«< for posieiiton of a 

tenure by a pnrehaier from the pu das r from i 
thrl person v'ho bought at an auciion but nt tt 
oltasnel possession — C»r»/ Irocedure Code flSS2j, 
t SIS — Conjirmaticn o_f sale — Limitation .dft 
art 133 — Inasuit for possessiuu of attnuie by a pur- 
chaser 'Ahese vendor purchased it at a private sale 
from a third persou ulo bought at an auction bnt 


ho'einuei leoo ueiwuei innuus u ui jovea «s 
entry and sale in the Banish form of l^d ni the 
Peipntinahs Diatr ct i^ich mortgage therefore 
received the same effect as a mortgage by eonditional 
sale) and the prcceedings were perfect on or before 
Slst March 1872 as againit the mortgagor whose 
nght of poeiMs on determined on the ITtn Febmaty 
1666 Parcels of the mortgaged land bad hero sold 


first became entitled to pcsscssion^ < e when the sale 
was confirmed and couscguently the suit was not 
barred Mohima ChUOTbR BhCTtachabjeb r 
ilODiR Cevhces BoT I Xi B, 23 Calc, 49 

^ , — — .. ftnd art Vn—Pjeetment 

--On tbe 26tb of September 1867 A eiecnted a con 


l^th of Aorember 1674 C purchased this land at a 
tale II esecntion of a decree wbieh he bad obtained 


XiiffK I I. R , 11 Calo , 228 

4 — and art Idd—A/encfa law 

^ Joint family properly Suit to reeoter^Purr 
ehater </ o skate ^ yo»»t /apitfy ^rej>»rey wAe» 
lenSontont ojpossetsson In a suit fur a share of 
a joint family property where the claimant ii out of 
possession the material issue u when did the pee 


art 136 (1871, art. 130) 

1 and art 137 — Smtbgpni 

chasers against third persons for possession — 


by a purchaser of a share in a ioiat family property 
whose iflidor is out of possession at the date of the 
sale M art 136 of sch- 21 Act XV of 1877 Per 
Gbosb J — The rule applicable to such a suit is 
art 144 Baai Laxhi V Dbeqa Cbauah Sen 

[XL K, 11 Calc, 680 
— ' art 137— Jfor/yayeo/yo nt property 
Siare of co owner sold sa execution of de ree — Sul 
sequent sale of the mortgaged property hu all co 
eustrre — Pedempfion of morfgage-~Suit forparh 
i\on and s edesnptxon by purchater at Court salt— 
Jidierte possersion — Three uadj ided brotlicw (S, 
and A) mortgaged pntt of their joint property 
(plot 1) in IB'O and the rest (plot 2 in 1874 la 
1(»75 share in both plots was s Id In esecntion 
8 D 


Toiu ni 



( ) 


OP CASFi:, 


( ) 


l.nTn'AT10K ACT, ISn-c'-'iV,,,.:. 
A /, A. A. 7, •, 


; lilAIlTATIO?: ACT, ISTT- 



tl. 1.. JR., C All.. 75 
- — «rt. 15D (1S71, «rt. 140). 

1, ■». — 

ij rt ct; * \ J — In a %n\*, rvv’Ovv^^ '\ttL 

'^in'. r'l'rr i- ;'t<, r.rsvvs't alC-vCi 

!'V V. J ?f "t'S ; > I'-v'-I Pl' si;\5 Jo 

W.t'-pM-r.v Ull 1_\ 0. iV'cU'* >_■< ■>i-v;c of tL' 

! "n c' tk''*. o' -v. iliorvc of A •' li'.o I'o v-r'/xV' ‘r cf tl'' 
5’cr;biex\ i'i O'- def,-, li-; 

j'l ’ 4 t’, "i‘, 1 k’ 5 ■;-! m ft ]' rr-n- ■'•5 Fn* lo 

A of, tl I'o s."') l.\A 

P'S ‘lu '(s",‘v a*;.! 5 'ri'\v'’.'.‘ly ; ^ tV.o l’trr,'A''-.’.'t 

nnl {? \; rj-'* ht 1 1 -I s rsPsKSil 

frprs' 1 i-’ tl'C jAsv’tjfr. 


p... •> •■ ... . . ps^itv-A 

ic tv-t ;r,: r-'.t'-’-o.sr: 'trf-.-A-- 

il‘. tyltiiAlul s r •; fv:o> ic-jz pir; pf tf.-j 

; (.s) vr)' '.I'crsVc Er.*.l'ojl-s -fOiTJ Si Tcj- 
pf t’;^_ SfSCPtssvAt fscra s, 

IN r;\>: C5v^\v{*'r 

n.”.*. O' sho s-ss; 5 ,4) v.h' t'-y no ! n- TArTb’ 
pir-., to ;t p ^\*.^-^;o^- r' G ^rr^y-cj-A-t 

[B. !•. K., Slip. Vcl.. 2S2 : S W. B., 7& 


.A» tri- v. i^r- i 

vtanS c'-stsA llv'st )}■.' o' i!~“.’.:T !' a'! rip.’lxni kAt!;s'.lxv'‘c\ 
froTi LU". 3S7-r, 42.' {•Jii-JliTir c'i!’:: fp . 

CP''.1‘1 ref 1-p of O's tl-p s-rc-iro, J 

thit ii vrsn pAmA Vy tl'C Ac; c? I.’.rcUAtfcr*. j 
VAiricf!k^i.A Xvi;.\.T-A>' i r. , 

4lKVc.kT.vr l\vc.vyj.u.: Fra«TKT . SAtnd„12£> J 

2^ — ___ ... , .n-' ^ 

o'- A KKb. cPaI. K^A-v; l.-:.« r.pVr.' AVlrTri tEc. 

f ar. vetber. r. AAAr‘‘'V.A t prartcc-a - r.-.vfa:.-A.A nric tr.v.< £=vA:i.-AV.V i2.- 

jMtr.j jvtiah to } of nTfa’.;'. I'n'pcrty N' c'-p-,''.; to 

the C''<Aic cf Ovne-^ thp'.p.'.’.'ority ex' P. Ar-vrsvcA 
tiicnnt from s-\ s'-'.v( A c; ati-ar'.;-'* 

r'a^enty. rvaliicvl rvot frerv 2y Tv.its v.vccr .Ic; X 


'''••' V~'~‘ — 1“ a^A: rct>-32A'ii 
a ruct tplv..;. th. car.se of acne -. j.r:x.-> wl.^a t>.* 
ccicucva; s.t< sir ass a.svtc^' Ir F's'se. The rsire 
sc",-j'ayr;,-r.‘. cf nrtcosf r*-: cv'-.<:r-.;c .an acrerso 
Icl.r-js let if atinvet enss'-y st.;* tsy ars Anerss 
ti'.’.'. ar. I hell# sc•^t.r^^.'ly. lisri'.K'-'s rar*. KrsC'- 
yvrr Kpt r. Jiv.Fyrre; Csry-rssPlor 

t6Tr.B.,SlS 

5. - A'a ff.-rvi «-3.? ifT'sf — 

A-'-nrY" 4:V* s>T oy Jy Stmt }. — VVlscrc a IvaPrrss. 
«a>ci. aflcr the Lip^' of ksw thst t’n.'lro y-^vrs; ireca 
the cv;c of hi« kr. ■n-’A.so 3 tenar*. '«svs s-td-a; 


cf ISf'i?. IVcIw years after attatsssrs: rsay'tity. p 
asisA f.T carcs'ltvli.'n of the patri l,\w. ar.sl for 
chtalssspj: khats jv~acss#soys of the pn'pvAy. iTcr.: 
that the ss'.lt sea* s'ct hamA I'ryvc.vsts L.vt, Bex 
r. Jl.vnnii CK.vyt'TA Kyr.Vtt 

1:4 B. Is. B.. Ap.. SG : IS TT. B.. 267 


harr.A hy iapsc of tisre. y.vcrsrryty ilcfsxnc 
; Li.c"rp , . . 6B. Is.B., Ap.,lSO 

S XrrrxocirKrsy Bexjary r. Ltom 

i £:l5’Vr.B.,2S2; 

i C. Ajt. srs.? Cfsre? — 

‘ IfTst f.'" i*c.nrrn‘.'T.. — .Vrea* rnrr.ty-iiTe years cisfcr!? 


( ras: A K-.r.^ P'ss’.'sjco. ot a h.'r.K- sd.o't-cc. 3 . cc> 
! cvv'tspy i; sn;ccsxt Krt, ers ecr-ud rs thsi AT n-caih 
keep it he. repair, ar.l rcsrcrc it te B cr. c-resarA. 


Bee SKCStv.cox.vtlt Suiit-V r. Bry-\v.VSiT Iai.x s 'aitc^rrf- ^se. tcKhert a^ 

UTr.E..10S . Kvr. Ka.s-e by B. -v cse-^ a=o K'-rs 

, ccnti'esicc. to cccapy trs; besrs vrs the sara; tcr=:.s a^ 


Boy 

S, — ~ — A '"porj.* r’jj‘’jri.'a — Ctsi' ! A bast ien-e. Ir. a mt hrcrsrh.t by B aparcst te:o 

iirt-ii' <•’>-( e3.'«;Vsn!fv.e £>-—(.? e.sfp's.V, — The ‘ bf irs of B to r.xvvcr rossessiers of tie be=^^— BBi' 

owssv-sn of s javts'i of Bishcr.pcrv s-'.'-d to s.t atssle a 
sssn'oy snsrsnl .as-si svltvr a resp (Ihoo) svbseh sier.'ar- 
catOo coittvisv Lvssi'# as csItiYssioci a'si r.'x'S'.ltivattA 
bolrrsri''? to Uosvr.'tss-.tst. asx-. hs the icsscssv.'s of 
rhats^U. Certaiss shatmraVs Us'sl<. jxvsrt of the iar.'sr,- 
tiari I'f Biaherjvrc. l-jsi lot-o. oisca tsp to the 
Govcr.sssses’t by the tar. issAvrs ir. Ifftf, a'xf the rbat- 
Tfal^ hoi sirco jxii.i a s’r.it.rv'ut to Vtov.-rrra.s : for the 
sass'C. The p’.ArtiCs Kvar.S'e t'r.rchas.rs of the patai 
iss lSvA> s'.s'c’.ra -wl ' fo* arrest's. To y so.rei::,c. tha;. 
as to thovsressi;i''»tcsi lasA#. they ha.i isrvcr hecs; i 
art t-sl poss^s.^ VOSS S'r i", the reoeir: of ar.y tvJ-:sA'".v 
ilsev vsvrchss-'6. hs-t th'.v aliozoi that, frore. tlvatt-'r;,'. 


teat the S'.dt '"as hatreA. retrp roretstic hy Ae 
t"‘kl\e V ears' petioA cf lirrliatiec B.vrSi's.'Eit r. 
Si;.via ' . - • * - A, a, 35ct 

7 ^ rcYCRh o» sfsy'Tn--®.'.'.— 

.Vitretsrh the rJtvrisse rr,.* oi tS'c as tc the csstrre c. 
the pcsscssse:'. cf a terast fer^a terts^sA 
be' .is orer. has heess a.s "prec ess Brrtssh 7“ 

t"to c' lr"i'ath"'. rrOfcrshoA hs- f; A 4 v'ri._ IV. 
c-fr.hv-a-bseh tir.-rhoci-'- to r-o=vs.-TirsttheAnAv-e 
ftcr.'. the viite cf his VB-ht of ertry. we Bxts 
.'s-r.xi is-, tls-e f.ir.sitatx-. -Ver. .h... it a 


&.or;ee\ ve. to.-e I-.'-essr; i.sr-'.;ta:x-- -Ve.. yO 




the sthst'vais fr.vr.sisUi-tly cr oosK'"Cstiy- rtf-'seCto : 
j'a\' lissas rvs'ts its respect cf the er,i:iva:.\i Ur,.is. as i 
they hasi ce:se to th'sr rrv«--e\ssors ; arf that tho } 
uhato'sls hast- er.etoaclsvo ".pon the ’.S"crits\ateA I 
Uss.'s- The 'ohstsv-ils, css the other harA. stst.xi t^t ; 
they tss'kiclssA j'sie. re".': to the pAfsAvUr. as'o, tist t 
the' Uixi' vserc »Il stsehe.cieA withi'-l A -cc tor Ts-breo. f 
they paiA a esjst-rer.t to Geverrtseot. BV.hf (l.cc". . 


i 5 <;rir.t nr vesrs cot.t? enr :r Briti^ If’''' 

. cocs rcr hecir to r,;". s^r st tre ttrsej vo. 

I cii Cvicrrrt''tLt 

rt_\5i r. Bty. B-VTrth_v>' B jl-% 5b. S Au^.c:- -a — 
S. — — ' . 


n- t;:r.e 
Arry;- 


- — — . i:'>5'Ve''Si evrt .-^.'•r- — 

./u — 7 >t, '.'scr t '' f'r e fs frj'irrf«e'» ey .ioee 

A'ofst'Y c-'S.'hffr.—- r-T-v^f fy YT A'-rTn'S'—A.-f-pf!' 
ysfj.'A s.- — t^cre — t r.,ier art. • A'. 
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LIMITATION ACT, 1S77— 

7 Fossemon 5’uii for — 

, \\i. 


inlrnctiious — Setd thrttlie purcliMer was cnlttltd 
tobrjD^ a suit to oitiiQ actuU possess o'l but was 
bound to bring it withm t tcIvc years from the 4ito 
of the sale th« perod progeribi'd by art 13^ 
seh 11 of the Limitation Act (\V of lb??) Tho 
r. ? V- r, ^ I ertiad 
- Bote V 
3 ao3 
throogh 
y do not 

>as failed 
tra L&U 

UtriT t RiUHA KnisoMA SttasHtL 

[I L B. , 10 Calc , 402 

8 Suit for pottestiOH 8y pur • 

elaaerat anU in exaoatiouof daerea -A purchaser et 
a sale lu execution not bariog applied to the Court 
for possess on uadci s 818 of the Code of Civil 
Praeedure bro igbt a regular suit to obtsia possess oo 
of the property purchased Held that although a 
remedy m ght lo open to the pUintiS under i 318, 
still he was not precluded from bnogiog a wgulir 
suit tlio remedies being coaeurrent The words 


LIMITATION ACT, 1877— eoatiBuri 
^OMsssion of land—Caufe of ac/to« —In a suit for 
possess on of land instituted on the 1st April 1891, 
itapp vedthit thelinl in Huestioi hil been pur* 
dused by the plaintiff in a Court auct oi held in 
execution of a decree on the 20th June I'iT'l and 
tlat thesile to the pluntiff was confirmed on the 
3lst Uoroli 1 79 whnh was the date upon uhi<.h 
the certificate issued The plaint ff fa led to prore 
that the judgment debtor was out of possess o i at or 
subseqnently tothe date of the sal Held that the 
suit was governed by the Li nitatio i Act seh II 
art 13S that the da e of the sale ’ in tbit artiele 
means the dite of the actual Bile not the date of t1 e 
coifirinat on of the sale and that accordingly tl e 
snit was barred by limitation Ktahorj/ Jdohun Ro / 
Chorndhri/v C/ueder \ath Pal I L R, It Calc 
WJ, and Dkgruh Chuitder Bunlopadhya v ^ourfa 
m.», Dthee I L R 2 Calc 143 follovcJ 
VsHEATALtHflAU r VESUASAUI 

[I L R , 17 Mad , 89 
la ■ — — — ' - ■ Sotf for poraession 6y 


9 — iSuit for purel aaer ol aalt 

SI exteution of decree— BiUtery of poateitiouby 
Cnurl —la 1897> ^ nnd Q- mortgsgrd certain lands 
to (? E by a registered dci d of that date In IBiO 


13 Article applicable lo auita 

by ataiyn e of enrfton pwrcAassr — Aat gtee of 
ovcfioN urcKa -r , — Art 138 of the Lun tatiou 
Act (' V of 187") IS not 1 mited to suits by the 


tittUANCrtAND C liAUUMA nsAMiKl 

[I L B 12 Bom 678 

10 and art 130— iS««f /or 

possession fy aaaiyiee of purebaaer ai tale sn 
eieca^ton of decree — Limitftt on Act 1877 sch. II 
art 133 and not art 136 is appl cable to a suit 
brought by the ass gnee of a purchaser of land at a 
Court sale to obtam possession \i the Und Aso 
AinaAr CsDCXAi.t}rQAU I L B.lSMad., S31 

11 . • — Furchaii at Cewr* 

<ion and tale »n execution of decret—Smi for 

TOL. m 


14 and a-tg 91 and 05 — 

f it for poitettion of tmm teable properly~Sait 
for eaneetlalion of i»rfr«me»f — The purchasers of 
property sold in execution of a decree, having been 
resisted m obtaining possess on of the property by a 


Act but art 133 Sazan hall r Jad tun 

8 a 8 



( r,i7r, ) 


( wo ) 


nioitsT or CASKS. 


l.r?.nTATION ACT, lB77~f6,-.!{r.uf,{. 
f)tfrrnt.4 Uy KitniMVA<« MtntAU .. l!Arif^^A;<f 

<.tjAr !0 . I, J,. n., 21 Kora., 230 

tt! t,).;.]-. j* vfc.', lirt,! tliatrif'.. ItR niraly to 

»nd> feriit. 

I'l /ft mlttf nlirn- 
A .»!)» in p!l 

3*4' rAi'-ttilirt'n of fiOr.'tnl nn.lc J.v h 

HStti!*! <*K!<sw Adriof; ti*-' Jif.'.tnniit'y nnv 

(.■' S f-t Miv ttsm vitlii!', {v.hr viBt!* fri’^rn thn 

(I'-rt'h f J (!ji- irJtJ.i-rr. T n.tVj; )!0T t. JtoV 

{7 11., 4C0 

Sj ^trouii-)! Tjukooii r. H)X^!>Brr. K<*( Jf«Tu 

[10 IV. R., 270 

tiOi-At. Mriitrc *. Oyoor Ojr.'fpRf: I.’or 

[11 W. 1?., 183 

(inrrraiAr.rn Psmjh r, jM>r.o Koorn 

[17 W. n., 237 

Cnrb't'yn KAsnt Hot r. t'rAV.T M<>iirK ftov 

p Ind. Jur., O, S., 21 

r. Vr.mr JiUniv:* I.'or r, Vuc^vn: Kajitha 
Kor .... ISTfirnh., 03.-1 Il.’iy, 00 

A:<ryp Hot «•. Crit’.'.rirn THo.vrR I)A?rB 

pWartih., 017: 2 Hny. 048 

2, — • • - J!frrr/>rnfr/ — (tavff nj 

ni'fii^n. — Jt I'Drrliaml n jnini imJinl noA 

1* to Jiis Jon tl. O iSuA nfi<r l; rlnldltH* nnil iiilc.<.!nto, 
hiitl hfl* !i)|j n *rlAo'.v, who nl'O AicJ, m tllirr of tin* 
tJiJTi' I'vir loifii j-ono-ilcm of tlio nitbni. 

I’lAintiJI, n> O’t ncplow, »u((! to r< rovor j o*sr«sion 
of tlic titilisl. that lih cau«p of nction did not 

nris-’ until Ihi-dratliof A'. llAJ: Doou-on SANnYAl, r. 
ItAii ^’AnA^■ liIoiTi’.o . . . 7'W. n., 466 

3, title of nflicn — Hindu 

Jaip~~jltirnntion tv a H'uulu widow, 

wliiloin j' 0 ''''r*Mnn of till' jiroprrty lift liy litr huB- 
hand, fold n portion llirnof. Aftir hir diatli, her 
<lai!ght(T 7) Aurendid to the jnojxrty. Inil took no 
*{ej)j to ni nddr the nliniation jnnili' l>y her rootlur. 
After her )7/V) drath. her A07it.<merii did to the pro- 
perty, niid iiidittitid tlie prisent suit, nftir n lapse of 
thirty-fii yeiiiTi from the iltntli of J, hut williin 
twelve yenrs from the death of Jl, tooMoin posst.'ision 
of the property fold hy jd. Held (AIittkk, .7., dia* 
tenting) that the unit was harred. The cause of 
notion nrosc when Jl succeeded to the property. 
KAjKiPtioB Dtrer Ilor r. Oiuisn Cn^vx>n^ Bor 
CnowniiRy . . . 4 B. L. B., A. C., 136 

4, - lirrersioners — Cnv/e of 

action— Suit to /et aside ttUenaiioti. — In ft suit 
against a widow for nets of waste nntl nlicnnlions 
nlk'ged to Imvo taken place during the lives of the 
plaintiffs’ iijolliers, who were then the next hiirs to 
the property, — Jjeld that, ns the mothers allowed 
more than twilvcycnrs to elapse, their cause of action 
expired, and Ihftt it did not revive in faiour of the 
plaintiffs, wlio liad since been born and had now 
nrrived at majority. Held that, if by the death cf 
the widow ft new cause of action neerned to tlio 
plaintiffB as reversioners entitled to the property, 


j' RTMITATION- ACT, lB17~coy.ii«„ed. 

j jhry might site rgiiii ; hiit (hey could not succeed hr 
i the pr(«. Ill suit. I’KUsnAP SiKorr r. Cramm: Laii 

Cieiv.E.,! 

! 6. — — — - T^ifnUnticn Ad fXlV of 

1 ret ersir.ner on expiry 

■ 'fpdoo / antdnv^hter'/ e*/ir/e.— PJainliff surd in 
; JhS/ (o r. cover pioperfy ns iwi of the eslafc of Ins 
J inntifjial grnijjfnihrr, nho died about I84.a, leaving 
1 (1) ft widow, vho iaJiriifed (he proiKrty and died in 
IS I-; : {f - his d-uighter by her, who tool: the property 
I on hirm tlrr’s ilmili and nlieimtid it (o the defen- 
I daids nJotU ISfO and din! before suit; and (3) the- 
phiinti/fts njothiT, wlio was his daugiitur by another 
wife. 'Jhe plamtiff’s motlicr made no cl.aim on the 
property nnd died in 1683. Held the suit was not 
(■ami! by limitation. Samhasiva r. Kaoava 

[I. L. R,, 13 Mad., 512 

C. — I Caitff of action — Adverse 

poisession — Huit for properti/ inherited from 
ftsl/irr . — The pl.iinliff .sought to rerover certain pro- 
jirrty which she inhfritcd Irom her fnlhcr, and which 
lisd hern taViii p-ssf.<<rif)ii e.f by the defendant during 
tbe lifitimc of jilniiitifT’.s motber. The lower Court 
di«mi«si'd (!ir suit on (!ie ground that it was barred by 
the law of limit, ation, plaiiitiff hiving failed to show 
that Jur ni' (her was in j>otse°sion at any time within 
Ivrrlve years before the suit. Held on special appeal 
that Ibe suit was not barred. Rnlil the death of her 
nieitber, phiinliiT’s alleged evinse of action did not 
nri-e-, aud hir right not being derived from or tlirough 
her motber, the period of iimiialion eould not bo 
eonsifhnd as having been running against her from 
(he commencement of thcadverse possession in her 
mother’s lifetime. ArcjUMisA v. Sotba BArtnoir 

[5 Mad., 428 

7, jEsiate held Jointly ly itoo 

tridiimt — Cntite of action — Jlecersioncrs.— Where 
the estate of a deceased Hindu held jointly by hi* 
two widows MirvivTB, on liio death of one of them, to- 
the surviving widow alone, no cause of action can 
accrue to the reversiouers until the death of the sur- 
vivors even in respect of a moiety of the property. 
GoilRlD ClID.VBEB JIOJOOMDAK r. Dui.'MEr.U KnAU 

[23 W. E., 126- 


8, 


Iterersionc! — Cause of ac- 


tion — Adverse possession. — IVbcrc, however, the 
estate is held by some ouc adversely to the widow, so- 
ns to give her a cause of action to recover it, a suit 
to recover it brought' by her or the x-eversioners ii ■ 
barred after twelve years of such adverse holding. 
Where a cause of action with regard to the husband’s 
estate has once accnxed to a Hindu widow, who- 
nevertheless fails to assert her rights, no new cause 
of action arises to the heirs after her death. Tasiot 
C tiAE-Aje Ganguii c. Watson 

[3 B. L. E., A. C„ 437 ; 12 W. E., 413- 

RA.rKtrNWAn u. iNDEuriT Kunwab ' 

. [5 B. L. B-, 685 : 13 W. E, 52' 

9. — Female heir — Adverse pos- 

session — Suit ly reversioner . — Adverse possession' 
against a Hindu female heir, which would barber 
right of suit if she were alive, will equally bar that. 
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mOhST w CASES. 


UMITATION ACT, 1877— con<tmi«i 


CL L it, aj W. . tJ3 
— and art. 144— Xaadford 

ian ( — Jltttl nett — £xj3iralion of tie tertn — 
, ^ —rFant 

• ■ * Suit to 


LIMITATION ACT, IQll—conttnued 
tbo money nas apeciScally adraiieed for, as irell aa 
• • th? rayment of dooreos obtained 


atnuuuk uui. j 

In the proocedingi taken lu execution oi Catt 
decree M was opposed by X, ivho wus after^vatds 
hetd to be a beuamtdar for S, who cUimed that 
> - <7,0 fifh Norember 18S0 purchased 


^ art 139 ech II bt the Ltmitat ou 
jv UteUchM 
tucen them j 
holding brer | 
rom nhich i 


net » 


e «£ 


that term, tiuie u«gtu„ . ^ the Undlord 

Tvhea the penod of the fixed lease expiree CBXtntBi 
v DxjiBbav I. X<- It ,-24 Bom ,604 

art 140 (1S71, art 141) 

• Cairn of athon—Smt hy 


I, 


reesMione** «ya»n»{ AO a’teetlor'* let$e « — A rcTcr* 
•loners cauae of action apinst his anceetoi's leeeee 
dots not accrue until the expicatlou of the lease. 
71111611 the rerersionet » evicted or deprived of his 
rent, or rent is receired adveteel; to him bv a 
stranger fiom the lessee. Hqbosxib Rot t Iksoo 
Bboosbk Dbb Rot 8 W. B., 186 


S. 


Claim to tkare tn ttamoee* 


•ails proptrly wndsr wtH — The right to property 
left by will (aaa jming that the teetator had power to 
dispose of it) falls into pcisession by Hindu law, 
^ ‘nil > non the death of the testator , and 


[L. K , 14 L A , xvd 
- and arts. 141 and 116- 


5'oiif Jy rtrersiatier for possession hy atiitng and« 
adoption — A Hindu governed by the j&fitafcshara 
School of Law died on the 12th Jlay 1S67, leaviog 
Turn eurvivtog & widow B and a brother B, who was 
admittedly the next reversioner la July 1067 £ 
' * , » " Ti In ^ and sabsequently 
under Act 
t an Aunt the 

. ' e repayment 

" .a faroar of 

’ wtHi 


ged 

p upuvj fact 

that the adoption of V was inraua , tiui tui, u,. xnce 
by JU' to A was justified bv legal necessity , and 
that Z was the benamidsr of iS* It also appeared 
that Jf had hiinielf become tbs purchaser of one 
of the mortgasrd miutahf The lower Court gave 
At a decree decknng him to be entitled to recover the 
r _ fhe niortffsge money from the fire 


ac<iuiied an absolute title by luuio wu<. . 
adverse pmrnion from the date of his Adoption in 
1807 before the purchase by <S lo 1886 Held that, 
as JB died uUhm twelve years of the alleged 
adoption, aUhoigh under art 118, sch II, Act 
XT of 1877 (which came into force before the 
adoption could bicome perfected by efflux of time), 
a suit for a declaration that an aduptiOQ was invalid 
should be brought within six years from the date 
ehc adoption becomes known to the plaintiff, 

-r •*<» 740 atj,j 


estate fell into possession, and tizereiOK (uai, A 
was not barred by Inaitatioa from disputing I/i 
title Lxix PiBBBu Lax v ilri'^a 

{LL B. 14 Calc. 401 


4 • ■ LimitafiDn Aeit (XT' of 

t377J. eel IT. art tie, and (tX oflSTl), sch II, 
art 1S9 — Suit iy (fsnsess to recoisr posses'iow of 
property devised by vnll — Prayer io declare alleged 
adoption intahd A suit by a devisee to recover 
posseMiou of immoveable property and to have an 
alleged adoption (on the strength of which the 
defendant is in possession) set aside, not being one 
merely to obtain a declaration, is governed by 
art 140of tbe himitation Act(KV of iS77j. Totuch 
asuit art lis does not applj, as the prayer for 
declaratioa is snbservient or auxiliary only to grant* 
log of the substantial relief Fxirimuux o 
ilA.ttt£Ti. Hebuxb 4 I. L. B., 21 Bom.. 168 
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BiaZCT OF GASl^ 


( 5178 ) 


I.miTA'ElOir ACT, 1877— coHhBMrf. 
ol tbe re\ trsioncr Noeik CaosEsa Csacua* 
BTnrrTi OuEcrEKsiD lioas 

[B. li B , Sup VoL, 1008 
i) C Kobzk Cbvxher CavcxsnsrTrr » Jbsvb 
Chpkdek CHCCKrBEtrm . . OW Il>605 

ovmuUng Ameee All t. Uonziiuso Nath 
Bose. Bebaet Koouabsb r Mohevdbo I^ath 
B oss SuaooABA Bibsb e Mobsveeo^&th Boss 
[2 W. B , 271 

Jeo’»atb BHuoflUT r RoOPA KcoMvnra 

[2 -W. R., 873 note 

and IlASADniTN Nahq « Ibsitb CnirropaBosB 

[0 W. B., 223 

And foltovicd m RiU Kafai Rof Ceowdbt « 
Texmcbas CarcKBEBortr 1 B. 1. B , 6. ^ , 12 
PABBEITT IlOpiEBSSA « RAJOo 

[W. R . 1804, 88 

Ram Dtai GossAiK r Kattiabes Dmia 

(8 W S., 286 

BaiKDA DABBE ChO'WUHBAW « PEABBE liAlt 

Cbowdbbt 8 W R , 460 

Raeb Bfbabeb Ball « BirsUBsaira Rafts 

[lOW.K.aO 

CSSSSBB Kaxb Seqt t Avbsdouotbb Dosseb 

(11 W. IB, 289 

QSHESB DFTT V LAU lltnTEB Koobb 

[17 W a, 11 

Mosjma CaPOTEB Rot CHOwonstii * Govbt 
Naih Rot CsoffCBSsi . SOW. J7, 103 

10. Jlfver4tanert~Cav*e of 

atUon — Wbtra a Hindn widow, who ta1i«s by io» 
bentsoce from b^r butbaod, is disposKtssd, tbe 


LIMITATIOIT ACT, I877-<^o«;.fl«ed. 
have ran against tbe jUintiS’s cUim during tbe 
lifetime of 6, who m tbe absence of proof that sbe 
bad rcceiTcd cnly mainttnviice as distiugaisbed from 
pATticipation in tbe piofits of the estate, must be 
presumed to have bad possession of tbe sbire m tbe 
estate which she luberited as her busban I's widow 
Qu/tre — Whetber, if N bad been considered as 
barine reluujuisbcd ber rights she nonld not, at 
the time of the relinquisbment bare been barred 
by limitation AuBitOLAE Bosp o Rajo'<ebsast 
M irpsB 15 B. L.E, 10:23 W R , 214 

(ti K , 2 r. A , ZIS 

11 — — Jfecemower — Uinduiotdoio 

— Where after tbe death of a Hindu who bad beea 
separate in estate fiom bis brothers and during 


the Mitaksbara law, the possession by tbe nephews 
being adverse to the widow, the claim of tbe rever- 
sioner on ber death was barred QoPAl SutOB r 
RaBBTA LaIX bABBBZASA 

[2 E 1. R., Ap , 145 11 W. R,, 9 
12 . ■ ■ ■ - — Stcemontf — iTsiufuwnfoio 

— Coase ^ achon-^Jdtersf petteiston—X Hindu 


for recovery of tbe half share which ber sister bad 
sold Ibe defence set up was that tbe suit was 
barred by lapse of time, as tbe plaintiff s causa of 
action arose in 1635, or moie than twelve years 
before tbe instituticn of tbe suit Stid (following 
a dutum in the Full Bench ruling in 2fah*n 
Chundfr CAucleriwtfy v Ghiu Pereed Dot), B, 
i R , Sup yel , lOOB) that tbe words cause 
of action’* in cl 12, s 1, refer, not to tbe new canss 
of action which accrues to tbe reveisioacr, but to 
the “cause of action'* which accrued to tbe tenant- 
tor life , and that tbe suit, having been brought after 
a lapse of more than twelve y ears after tbe death of 
the tenant fot-life, was barred Gakoa CbAka/ 
Rot CaowDET , Jaoabbath Dutt 

l3B.Ii B.,A.C, 208:12 ■W.K, 97 

23 • iy reverttontry Aeir* 

— Poes«»«o» 4y adopted eon — A Hindu widow, in 
1824, assumed to adopt a son to ber busband, and 
such eon and after him the defendant his bcir, was 
put lu possession of tbe properties in suit The 
Widow died in 1861 The suit was instituted in lb66 


Sbotaib Gavuofasbta V Mahbsh CiiAHnsA Rot 

[4 B. I* R.. P, B , 3 . 12 "W. E,, P. B , 14 

14 Pefinjuts&rncnt Htndu 

wtdow — Cause ^acfion Ip hetrt — Where a widow 
Tel>n9[uisbed ber right to her husband’s property in 
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ffv'- !.T <!■ r !.i* rt!i , fviui th:,i his ]'<i3. 
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(I. li. li., 14 Bom., 46S 
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; SI. *'>»;.*' . . 1. !>. H., 20 Cnlc., OGO 

(K It., 20 1. A., 38 


, • - ntt, 143(1671, ftrC 144). 

X. - AHp lain n ty Unanl to 

rV-p /<!« A .'•u'f fir /met {iA-''Iji'i'Hslion vrit 
i.ril lo tsl jlv ht .-i r.t»i vtiirt it tT,t 5 f'ipiil.tltd in 
« Ifr*-' tiu! the tcjiiit *! fi-ilfl oils." n tld-'nid nrw In 
f. p. tt-iiti limrt, (Ik- pjtj.p of artio*! nrcn]i."g wLon 
■ t!,r il!'! net rltar !.y (In' time sjvcificil. 

T rj'tj’.'tx'i. }•!•>■ CiwwrtthT r. ^•rinv.'iK ICnAsf 

[7 W. E., 209 

2. “* ' Arrnei nf ennd it ion — For' 

/ff'bre — Altrnithn f.y Jf{ri.lti fi’t/f-ir.— A Ilindlt 
t'Mo'r. tiiid-T n« nm»n,-fniint nith Ikt dccimsctl huF- 
l-\tul'« pi't'iiii, «“»» in jH.Ftrf.ioii for life of a fhare of 
anrtstnil pttvjHrty of Ik r hiiA’anil'/' family, in irfiich 
lii- iVndy ttritli (III oiifijin )ml held a flinrc in his 
Hfoliair. Tliif fliarr fin,' ic’d as if fhc had held an 
b 1 *clitti' inliTt't. and the jinrrh.i-srr’s name was cn- 
t.fid, ioftrail of h<r“. in the rc-vt niie ncords : but no 
rlinr.^-t of lOMiF-ioa (cot plare till her death. To a 
»nU brought by tlm cou'in’s heirs to recover the pro* 
I'lrty jjurc)i.s«(d from the ividoiv, more limn twelve 
j.ars aft<T the «!ilc, hitl(F»thnn twilve years after 
thn widoivN diath, the defence was liniifatiou under 


21 . tttsfl firt. 44 —A/- r.'. 

>%<'./• r redre-j f,i r , f J'roiiy oj retAi tj 'is n, 
t’}' e/- r . r' •''r-'-- r>f trs's' n I y 

f“> r.'',' 7 1 .-- I'l'ir t)!T said (o rethtm certain 

iai'd Miieh he niby-e! bml lim it ei’l','n;;i il bj hb 

fsth rit! -b '' t<' o < J‘\ the grat-dfatbir ef th. litft 
(b f<! <i“! t. 7 ’"' ebf'ndsits niliyed tint the- irorl- 
g-.r,' w.-vt eiic'tt.d I'd t'l A. 1 nt t/< the fatherof the 
f.d (!• fi! I'vr.t, and that in Ibb,") (he f<nii(y of 
r<<’i ii.) t o’l had l-iii »f'ld tei the m> rtva“ec In the 
widtwsof the f.'. rt„" go.', the plnintifi' hiiiiit then n 
luit'ov. 'lb'- drfend-i'its nttliniled that this *tiit 
w.as r.nlh to f.t a'ide ttif »nle‘ <f IbOe. and was 
Inrrtd 1 s alt. 4 I ' f the I.imitnf’m Act (\V <f :bT7). 
Tlii fifo-'d deft iiiiant nhf) I'brvbd ndierre I’o-sn-'on. 
Tlie jd'iiiit ff cuit<ndid tint the aeeoiid dtAnd-mf 
SJi'l hi* falh-irlmd p svefslrm of the l.aiid nur. ly as 
l!ie\fi-tntf er inutHp tf the morttnerc. 7/Wd tint 
rl. 1 Tof tlie I.imitation Aed did not apply, and that 


Art IX of 1871, fell, II, rl. .l-lt, eommenemp 
fro*ti the dnt-' of the file, there Imsinp ban, it 
was nlitgtd. '‘a hr,nch of condition or forfu'tnre" 
' within the jiKaniup of tint ehvtiFC. B.v the tiTms of 
the nrran-eimnt contained in a folelm'inm, the widow 
, was lt> ha'o no powir to iilienafe, and after her death 
' her »haro w-ns to belom; to the corsin. J/e/d that 
these f< niH prohibited only fnrh an alienation itj’ the 
wddow ns would jircvcnt the cousin’s siiccri dinp after 
he r dtath, and tlii> alii nation made was pood for the 
widow’.s lifetime. 7 litre was ro condition against 

Fueh nil nlicnnlioii; and if there had betn, tlure was 

luithcr any nilc of law, nor anylhii g in the words 
used in tlie Fokhn.iiim. attachins foi-fritiire to tbe 
bnach of siicli a coiulition. JJeld acoonlingly tha 
art. 1 14 did not apply, and the suit was not lam’d 
hy limitation. S.snonr.A r B.si .Ta>v. HAiMDun. 
LrxcHstAN Saiiai CnownmiT c. Kai 
vvii 1. 1/, E., 8 Cnlc., 224 : L. E., S L A., 21Q 
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XIMITATION ACT, lSn~conttnved 
t cjnd ililuMoi Kally Cauc’^ SnAnoo t Sscbe* 
TAUT OP State pob India tv Cottvcix 

[I L B . 6 Calc , 723 8 C L E , 00 

14 nnd arts 180, 144— 

DisconUnurin e of pcn'^T«ii» —la a suit, to recover 
iwsspssioa of a 1 '■nsi the phmtiffa alleged that their 
predecessor m title 1 ad permitt d A thi. f ither of 


by virtue of the gift i/eJd thatthu suitwasbarrcd 
by hmitafion under Act XV of 1877 tch II art 142 
Ihe raeamng of art 142 la that where there las 
been posaieaoa followed by a discoutinuaDce of 
posaetsiQu time raos from the moment of its dis 
coatmutace whether there has or has not been 
any adverse poesrision and without regard to tho 
intention with which or tho circuaiet loces under 
which posi saiou was d scoatmaed Arts 139 and 
142 of Act XV of 1877 considered GOBtMD Lall 
Seal e DsDSKPhoKATH liuLticz 

[I L B,6Calc,079,6O L R.627 


■cl 141 and not by cl 143 of the tame ecbedule 
In auch a case the owner of the property, who 1 as 
accorded the pem asive oceopattoo esnoot be said to 
haie 'dscoatioued ’ the possesii n QoBn<x> Lau, 
Beal r Dbbsni)bonaxi{ Mcttios 

[I L. E., e Calc ,311 7 C Ii R , 181 

15 — Pfopnrtor* 

•of <Se firtt regular teWement to engage, and other* 
haixng been admitted at nalg iiart of the land— 


not required t be pioved m order to maintain a 
defence At the regular eettlement in the Delhi 
District (1843) the plviutiSa’ ancestors ex mafidan 
of a plot on which the rent free tenure had been 


lillSIITATIOlT ACT. IBIT— continued 
farm f ocn the Collector for the pen d of settlement, 
— Held that there hal been n dispossess on or dis 
coitinnance of pass ssion withiithe meimtig of 
art 142 , and that wl ct cr my j ropr etar> n^hthad 
existed or not m the pliintiffs aiiecsto s the twelve 
'■ dispisscs 

I ■ ■ imanxtlla 

ale, 137 
A 148 

16 S it for goi»et3iun D *- 

potutiion daring vnexnred (ene hg plaint ff"* 
predeeeuor — lu a suit brought by the pUiutiff lu 
IftSO to recover possession of ceicwi linds from 
which his predecessor in title i ad been disp ssessed, 
in which euit the tourfc of first instance fo iiid that 
the defen lant had dispoiscssed the oUi ti£ s father 
in 1860 during the unexpired term of a lease gnnte I 
by the pUiutiff s father to a ticc idar —Held that the 
preponderance of authority ii Indu uas iii favour 
of the view that htoitaf on rin from the djte of the 
ctpiry of the ticca and not fro a the time when the 
defendant had been held by the Co irt of first instance 
to have dispossessed the pliintffs fa her Sheq 
S onvB Bov t Lxtchusseua biiroa 

[I I. K.IO Calc, 677 

17 Suit for poeietsionqfxm^ 


in Ko 142 ich II limitation Act 1877, and 
not 1 1 No 91 of that schedule Bamavbae VAVDtt 
e RAaEt'DAE Jati I. la E , 6 All , 460 

18 ' posietiion — 

On the 7tb Ko> ember 1868 cettain property was pnr, 
chased by ouo G D D at a sale held in execution of 
a deciee o1 tamed against one JO On the 6th 
January 18*3, the purchaser obtained a sale ceiti 
ficate and on the 10th August 1873 was put into 
•ymbotical possession of the pr perty through the 
Court On the 3rd March 1875 the plaintiff, in 
execution of a decree obtained against O D B, pur 
chased this propertj, symbolical 'poiscssiou of the 
property being given to him by the Court on the 
31st March 1875 On the 7th Augnst 1S85, the 
plaintiB biought this suit to recover possession of 
this property alleging that he had been dispossessed 
therefrom on the 13th July 1885 by thi defendant 
Wo 2 who bad taken an ijara of the property fro n 
thesonotJO The defence set up v>ss limitatioi 
Held that on the piiuciple laid down m Jaggn 
iundhie ilaherjee 'T Jlam Chunder Bgtack, I L 
S 5 C<i{c,59J the suit was uot barred Xrtthna 
Lall Butt V Badht Krtehna Surkhel I L Jt 
JO Cale,4Dli overruled JooOBtrvDHU Mitteb t> 
Pfehampkb OossAsn 1. 1, B., 18 Calc , 530 

Dbapi o Bakhau Deo Febshah 

[4 C W. IT., 287 

19 — 'B sp(5A*i*#s»on “IVlie^tho 

plaint^s were proprietors of land, but declined to 
engage for the land revenue, lu consequence of 
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LDVnT^TION ACT, 1811 -continued. 

1. IM:\10TF..\]5L10 I’lIOPEETY-^on/inutfrf, 

out_ of till’ "lilierij jnimilmuli inrWmro,” to be 
lcv)«l from ccrtiiiu im bills mul forts mentioned in 
the smmil. Tile !illottiitu’es were jniid till the dentil 
of _ the iilniiitirr’s fntlier on tlio 2Glli December 
1850, will'll the Collector of Tbiiiw stopped them. 
On till' 20;'d Deeeniin'r 1S70, tbo pbitiiliffs sued to 
esUiblisb tlu'ir Ti};bt to the prniit niid to recover six 
years’ nn-cars of llie nllo'.vniices. The defendant 
plcnde-1 ibiit the iniit was liatred by the law of 
1, imitation. The iinesliim for consideration was 
, wlietlur tile suit was ffoverned by cl. 12 or cl. 1C 
of s. 1^ of the liiiiiitatio i Art (XIV of ]8.')9). JMd 
(jiec SauOi'.nt, ,7.) that the praiit in tjncstion was 
of the iialiire of iimiiovfable property, and that 
the suit tberi'fore fell wilbin the provisions of 
cl. 12 of H. 1 of the I/nnifation Act (XIY of 1850). 
In iiBinir the ovprcssion “sulijcct of tbo suit” 
ill the nile laid down i>y the Privy Connoil in the 
Toda Ginis c.aho {luitesiuif/ji v. DesTt ICaHianrai/tiji, 
Ij. It,, 1 I. A,, SJ), tiiiir Lordshljis intended to 
iiielnde in it all the faet.s which determiiic the nature 
of the jibiiiititT’s claim, and not merely of the 
nllownncc itself, and to confine tbo applic.ation of 
Hindu law to llrnsc cases in which the “ subject of the 
suit” baa such a distinctive Hindu ciLaracter as that 
only Hindu law and tisa'jo can be legitimately 
invoked to detenninc its quality and nature. It is the 
fixed and pcnimnciit character of an allowance from 
wliatover source derived, which by Hindu law 
entitles it to rank with iiiimoveablcs. Hero the grant, 
fi-om tbo object which it had in view, was to be 
deemed to bo one in perpetuity, and tbo fund out of 
•which this perpetual allowance was to be p.aid was 
derived from a perniaucut source. It had therefore 
all the characteristics of pennuncncy and durability 
which wore essential to bring it, according to Hindu 
law, within the term “immoveable property.” JS'eld 
{per Melvim, J.) that the allow.anco in question 
was not immoveable property, and that the suit 
therefore did not come within the provisions of 
cl. 12 of 8. 1 of the Limitation Act (XIV of 
18.59). From a considerntiou of the judgment of the 
Privy Council in Fdtesaupji v. Desai KalUanrayaji, 

L. Jl., 1 I. A., 34, it would appear that the nile which 
their Lordsliips intended to lay dovra is this, viz., 
that, whenever it is possible to do so, the terms 
“immoveable property ” and “interest iu immoveable 
property” in Act XIV of 1859 must be interpreted, on 
general principles of construction, with reference to 
the nature of the thing sued for, and not to the 
status, race, character, or religion of the parties to 
the suit ; but that in exceptional eases, in which the 
tiling sued for is of such a special and exceptional 
character that its natnre cannot be determined with- 
out reference to the special and peculiar law of a 
particular sect or class, in such cases, and in such 
cases only, the law of such sect or class may properly 
be refen'ed to as furnishinga guide to the determination 
of the question. The Privy Council has thus laid 
down a rule and an exception, and the question in 
every case must be whether the rule or the exception 
applies. The rule is that the terms “immoveable 
property” and “ interest iu immoveable property ’’are 
to be held to include, not only land and houses, and 


LIMITATIOH- ACT,-mi-oont{nued. 

1. nWrOVEABLE PEOPERTr— conitnaei. 
such other things as ai-c physically incapable of being 
moved, but also such iiicorpore.al hereditaments as issue 
Out of, or are connected with, immoveable property 
properly so called, and which therefore savour of the 
realty, e.y., rights of common, riglits of way, and 
other profits in alteno solo, rents, pensions, and 
mimiitics secured upon hand,— all these clearly consti- 
tute an interest iu immoveable property. Pensions 
and annuities not secured upon land, houses, or the 
like, as clearly do not constitute such an interest. 
When a classification can thus be made, it ought to be 
so made without reference to the character of the 
Jiarty claiming the right. But there may he cases in 
which the test prescribed by the rule fails, or is very 
difficult of application, and then will come in the 
operation of the exception to the rule, and it may 
become the duty of the Court to seek for guidance in 
some arbitrary definition contained in the religious law 
of the claimant, e.ff., in the instance of an hereditary 
o/iicc iu a Hindu community incap-able of being held 
by any person not a Hindu. The claim now in ques- 
tion is a claim to an annuity granted by a Hindu' 
sovereign to a Hindu temple. The annuity is not 
made a charge upon laud, and it is not therefore, 
according to general principles of construction, 
immoveable property. . That being so, it is not 
necessary to go further. Comeotoe of Thaea «. 
ICBjanh-AyATir Goriys . I. L. B., 5 Bom,, 322 
Held, by a Fnll Bench on appeal under the Letters 
Patent, that the grant made by the sanad was 
"nibnndha,” and that the subject-matter of the suit 
was immoveable property, or an interest in immoveable 
property, within tbo meaning of the Limitation Act 
(XIV of 1859), s. 1, cl. 12. Retd also that the 
Hindu law might be properly resorted to for the ' 
purpose of determining whether the subject-matter of 
the suit was immoveable property (i.e., nibandha) 
witliiu the meaning of the Limitation Act (XIY of 
1859), s. 1, cl. 12. Assuming that it was incorrect 
to apply Hindu law to ascertain the nature of the 
grant in question, nevertheless held that the grant, 
was on interest in immoveable property within the 
meaning of the Limitation Act (XIV of 1859), 

B. 1, cl. 12. The grant savoured throughout of 
locality, and was undoubtedly irresumablc, inalienable, 
and perpetual. The Indian Legislature did not 
intend to exclude such property from s. 1, cl. 12, 
of the Act. The Indian Legislature, which passed 
the limitation Act (XIV of 1859), has not given ^ 
any explanation or definition in the Act of the phrase 
“immoveable property,” but has left suitors to their 
former ideas on the subject. .Under these circum- 
etances, it would be a hardship upon them to construe 
the Act inconsistently with such ideas, inasmuiffi as 
they were furnished with no guide which could have 
led them to suppose that “immoveable property, 
according to Act XIV of 1859, meant anything less 
than what they had previously known as such. And 
that the Indian Legislature were not disposed to be 
very harsh, is shown by its subsequent more lully 
developed legislation on the subject of limitation, 
which to haks and other periodical payments assigns 
the twelve years’ limit. A pension or other periodical 
payment or allowance granted in permanence is 
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lilMITATION ACT, 1877— 

3 Ad IT of 1871 » 23— 

Sreae^ of condiHoninmoTlgage Suxiforrjettme^ 
of mortgagee' — C nl nutng Ireach of contra t — In 
Iiovcjnlicr 18*3 1/ sued for the (aDctlm«nt of a dtcd 


feiture of tl e mortgige It did not appear that any 
payments of the annuity had been nude The plea 
of hmitaton haling been Uhen the lower Conrta 
held that the su t naa within time as the case fell 
within cl J48 sch II Art IX of 1871 It 
was held in apeeul appeal that tsaum ng that they 
were m error in ao holding the case waa goxerned 
by cl 1 j 4 anl the proriaiona of a iS enabled 
the plaintifl to tnat each failure to pay the itipn 
jated annuity as a new breach giving a new neht 
♦0 eject and that the amt waa therefore clearly within 
^ime SiDHAi Bdagwawi 7N w,63 

4. — — Agreement to fag annual 

feet—BxgM of foteuexon »» i^euU— Suit for 
poieetiton —The purchasers of certain land agreed 


aid the fees asd more than twelve years after the 
rat defaelt the rendors ened them for possession of 
the land they were entitled to. .ffe/d that the aoit, 
being covettied by l«o 143 ich II of Act XT 
of I*)?? and more than twelve years having expired 
from the first breach of such a-rreement was barred 
by limitation Tl e difference between s 23 of 
Act IX of 1871 and Art XV ofl877 pouted oot 
Bhoxbaj <■ OniSBAir An I Ii B., 4 AU , 483 

art 144 (1871, art 145 , 1858, 

B 1, cl la) 

Cc^ 

1 IsiMOVEAMB Pbopibtt 6197 

2 Adtebss Possessiok 52M 

See Owes OP PBOOP — LlUITATIOlf AHD 
ADvEBsn Possession 

[LLH 19 Calc, 060 
L 1. B. 14 Bom , 458 
I li B 14 Bom 86 
I li B , 18 Bom , 513 
See Possession— Adtsrse Possession 

[I Ii B 21 Bom . 508 
See Sale tob Aubeabs oj Bevenue — 
Inccjieeances— Act XI op 18o9 

, [LB E, 14 Calc, 108 

1 niMOTFABLE PROPFKir 

1 In morealle fmj’fr'r— 

Toda g rat Kal —The express cn ‘■iwai-«n 
property in Act XIV of 18o9 a I cL IS. ^ 
not be construed as identical with “Isnd* «• V “s'.. 

Tox. ni 


liEkrtTATIOK ACT, 1877— eonfmtieif 
1 IMMOVEABLE PROPEPTY— cent nuel 
It comprehends all that would be real property 
accorlog to Engl sh law and possibly more A 
tod gtraa bat beinc a r ght to receive ai annual 
payment the 1 abil ty for which is n t a mere 
peiBWial liability but one wh ch attacl es to the 
mamdar m o wboscsoev er hands the village may pass 
u an interest in immovrablp j roperty will m the 
meaningofcl 12 s 1 Apt XI\ ofl859 Fotteii 
SANCUI JASWANTSANGJI I DESAI KtrillAKBAIJI 

Hakcomcteami 

[13 B L B , 254 10 Bom , 281 
I, B, 1 1 A , 34 21 W B 178 
Overmling dccis on in Patesakoji t Desai 
Ealpakbaui 4 Bom , A C , 189 

2. ' ' Immoieable property — 

Teet pa d to I ereditarg office bolder ~The clanie 
of the Limitation Act (XIT of 1659) which was 
applicable to a suit to recover fees payable to the 
incumbent of an here litary office such as that of a 
Tillage Joahi was cl 12 and not cl 16 of s 1 
of that Act Artehnabbal v Sapabhat B Bom 
A C 197 followed The mes mg of the term 
immoveable property bb used with regard to Hindu 
law diacosscd Baltantbit aha» TatiaJI Bafati 
V PuBsnoTAM 6n>nssBTAC 9 Bom . 99 

8 Immoetahle property— Svxi 

for duet of heredxtnry offi * —A snit to recover 
payment of rums claimed by certain persons as 
bereditsiy officers and ansing out of a grant by tho 
sovereign proprietor of tbs terrtory by which the 
possessore thereof were bonnd to contribute to the 
maintenance of such heredtary officers held to 


4 ■■■■ •Sutlfortbareofierrdfary 


i>As 
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LTMITATIOW ACT, l&ll—conUnvea. 

. 1. IMMOVEABLE FBOPEBTY—aonlfnued. 
soleliuama and to recover half of the value of two 
trees which the plaintiff had cut down and appro- 
- priated. J^e/d that, as the suit was not for the re- 
covery of rights and interests in imnaoveable property, 
to which cl. 12, hut to set, aside a selehnamah, to 
which cl. 16, of s. 1 of Act XIV of 1859 applied, 
and for damages, the suit to set aside the solehnamah 
was barred by limitation under cl. 16. Hanoomak 
PeESHAD V. SEEtTBJEET SiKGH . 4 W. W., 167 

J-7. - — Mortgage of house “ex- 

clusive of land” — Interest in immoveahle property . 
— Abend whereby "the superstructure of a house 
exclusive of the land beneath ” is hypothecated 
creates an interest in immoveable property within the 
terms of the Limitation Act, the apparent intention 
being to mortgage the existing house and not merely 
the materials. Naeatana PiIJat v. EAMASAWnnr 
Thavethaean .... 8 Mad., 100 

18. Inmoveahle and moveaile 

property. — In the year 1857 A died, leaving a eon, 
the plaintiff B, and the defendants C and 2>, his 
widows, him surviving. C took possession of all A’s 
property. The plaintiff B was the son of B, and, 
shortly after A’s death, D gave birth to another son, I 
the plaintiff JE. In 1865 2) instituted a suit against 
C and B and JE, alleging that A had loft a will. 
In this suit C claimed to be the heiress of d. No 
decree was made in the suit, which was compromised. 

In November 1877 B and B entered into possession 
of a shop which had belonged to their father, and 
which had been managed, during their minority, by 
the defendant C. In 1879 the plaintiffs instituted 
the present suit, claiming to recover from C the pro- 
perty of A come to her hands. Seld that, so far as 
the immoveable property was concerned, the case fell 
either under art. 120 or art. 144 of Act XV of 1877, 
sch. II ; and as to the moveable property, under 
art. 89 or 90 of the same Act. Kalet Cheek- Shaw 
V. Deeee Bibee 

[I. L. B., 5 Calc., 692 : 5 C. L. B., 505 

19. Saranjam — Bight to 

possession and management of saranjam, — Therigbt 
to possession and management of a saranjam is an in- 
terest in immoveable property within the meaning of 
art. 144 of sch. II of the Limitation Act XV of 1877 ; 
and where the defendant had enjoyed that interest 
since 1866, at which date the plaintiff, who had been 
in correspondence with Government with reference to 
his claim against the defendant, was referred by Gov- 
ernment to the Civil Courts, the plaintiff’s claim was, 
in a suit brought in 1885, held to be ban-ed by limit- 
ation. Naeatan Jaeankath Dikshit v. Vasedeb 
ViSHKE Dikshit . . I. L. B., 15 Bom., 247 

20. -- — ; Bmohmenis of hereditary 

offied — Interest in immoveaile property. — A suit to 
recover a sum of money duo by custom as an emolu- 
ment of an hereditary office is not one for the posses- 
sion of an interest in immoveable property. In 1 888 
a sum of money became payable, as marriage dues, 
to the holder of certain offices connected with a temple. 
Bpon a suit being brought more than six years there- 
after, namely in 3895, to recover the amount, it -n-as 


DIMITATIOW act, Bmi-eontinued. 

1. IMMOVEABLE FBOFEBTY-eonehtded. 


^jected that the claim was barred by limitation. 
Meld that such a claim is governed, not by arti 144, 
but by art. 120 of sch. II to the Limitation Act, and 
must, in consequence', be enforced within six years 
of the accrual of the right. Kathna Medaiiae v 
Tiehtenkata Chaeiae . I. D. E., 22 Mad., 351 


; — — - — r- Bight of purchaser to have 

‘lands registered tn/iis name—Nafure of such right 
— Cause of action in respect of such right— -Suit for 
declaration of such right— Vendor and purchaser— 
Limitation Act, sch. II, art. 120.— Plaintiffs, haling 
purchased certain lands in 1867, brought this suit 
in the ye.ar 3890 to obtain a declaration of their riirht 
to have ^e land registered in their name in the reve- 
nue records. The lower Courts dismissed the suit as 
biirred under art. 344, sch. II of the Limitation Act 
(XV of 3877). JETeW, reversing the decree, that a 
right to be placed on the register was not an interest 
in immoveable property, and that art. 144 of the 
Limitation Act did not-apply. .The right is one 
which does not give rise to a cause of action until 
it is asserted or denied, and a suit for a declaratory 
decree in respect to it, must he brought within a 
period of six years from that date. In the present 
case the right had not been asserted or denied until 
the suit was filed, and the suit was therefore not. 
barred. Bhieaji Baji v. Pakde ' 

fl. L. B., 39 Bom., .45' 


2. ADVERSE POSSESSION. 


22. Application of article.— 

Art. 144 of sch. II of Act XV of 1877, as to. 
adverse possession, only gives the rules of limitation 
where there is no other article in the schedule 
specially providing for the case. ' Mahammee 
AMANE iBA Khan v. Baean Sineh 

[L L. E., 17 Calc., 137 
I,. E., 16 I. A., 14a 


23, 


Onus prohandi . — Under 


art. 144 of the Limitation Act (XV of 1877), it is 
not for the plaintiff to prove that he has been m 
possession -withirf twelve years before suit, but it 
is for the defendant to show that he has held 
adversely to the plaintiff for twelve years. 
Nxamteba V . Nana taeae Faeiesha 

[I, L; E., 13 Bom., 424 


24. - Adverse possession . — 

A, B, and C were brothers. In 1846 and 1847, a 
partition was effected between A (since deceased) 
and O on the one part and B on the other, 0 being 
at the time a minor. B then obtained, and since 
held separately as his share, certain lands m tlic vil- 
Jao-e of K among others. By a r.azinama in I8o2 the 
same quantity of land was confirmed to him as his 
share. In 1855 certain proceedings were taken, tlic 
object of which was to adjust the shares so as to. 
make them equal in quality as well as m quantity, 
B continuing to bold nearly the same quantity of 
land as 3io did before. C attained his majority m 
1854, and in Dccciiibor 1863 la-ought a suit ngamst 
B for a re-adjustment of tlio partition completed in 
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-T.TMT TATION ACT, 1877— er>n<i(»s«<i 

1 IMMOVEABLE PEOPEKTY— eojeftwei 
nibandha whether lecurp 1 oa land or not Coh 
iKCToa OP TnArj. b Hint Sitabam 

[L L B , 0 Bom , 646 

6 ' Claim to ea^etneat — 

Immoiealle property — A cla>ra to an easement is 
one relating to an interest m land and la governed by 
the lim tation of twelve years Dpo SimoiT Poobt 
0 Mabohed ISKAii 24 "W H , 300 

7 Immovealle property — 

Jalkar Sait io eitaSlist — A jallcar m not an 
easement within the meaning of i S7 of Act IX of 
1871 but IS an interest in immoveable property 


I.IMITATION ACT, 1877— eoaftnueif. 

I IMMOVEABLE PEOPERTr— ee»/i>wei 
under Act XIV of 1853 e 1 cl 4 Bubjako 
Mahaheb c CotiiECioa op Belsabm 11 Bom , 1 

II Agreementdejining tJinre* 

of part es »« properly — Deed of com 
promtte — An agreement by way of compromis" of 
disputed t tie to immoveable estate under which 
shares are allotted to the parties thereto gives to 
each party a cause of action founded not merely 
upon contract withiu the meaning of Act XI Y of 


exclusive right of fishing tn such water was barred 
by lim tation _ Pabbbiti Nath Rot CflOwnHUT t 
JS.VDSO Pabob 

[XL R, 3 Calc ,276 1 C R B , 602 

8 ' ' ' ■■■— Suit for opeatay ua/er* 

co«rrs tiopped ly defendant — Infereet la im* 


01 S A Alt A1 • 01 iOJtf bAlXA AtAU bAHOT I. it.t. 

V Cflowsiis , . 22 W H., 287 

13 Treet —Intereet tn tm 

more«6|# property —Trees are immoveable property, 


l 4 W At, AVI 

0 ' Suvt for poueeetoa ef 

tmnoteahle property—Suit for a deeUralton of 


14 — - and B 26— <Sart to «• 


16 


[L L. K , 16 Bom , 353 
• OroioiR^ free— iSuit for 


LX. xv,, ^ Au , bo 
- Suit claim ng exemption 


oiuugut h B suit 


- Satf to set attde toleh^ 


suit puiutui » i ^uLB us proprietor was to receive half 
of the produce of a certa n pure which ngl I while 
the deed was lu force the donees had agreed by a 
solelmamah with the defendant to commute fora 
yearly rent. The plaintiff sued to set ns de the 
3 I 2 


Voi ni 
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LIMITATION ACT, 1877— contumed. 

2. ADVERSE POSSESSION— conWnwe^?. 
owner. — The plaintiffs were in possession without 
title from 14th June 1870 to 19th September 1873 ; 
they were then dispossessed by a thh-d person, but 
recovered possession by a decree against him in 
December 1880 and thereafter remained in possession 
till 14th September 1888, when they were ousted by 
the principal defendants. Thus, the plaintiffs’ 
possession not aggregating to twelve years, it was 
contended on their behalf that the decree above- 
mentioned restoring them to possession did away with 
the effect of dispossession, so as to complete their 
titjo by adverse possession. Seld that the posses- 
sion of one trespasser could not be added on to that 
of another, and that the effect of the decree did not 
affect the position of the true owner. _ Qnare — 
"Whether art. 142 or art. 144 of the Limitation Act 
applied to the case, and on this question depended 
the further question whether the principal defen- 
dants’ right had been extinguished under s. 28 of the 
Limitation Act, and therefore their dispossession of 
plaiutiffs was illegal. GueOo Chuen Dutt u. 
Kbishita Moni Gupta . .2 0. "w. N., 316 

29. Adverse possession. — A 

became a bairagi and went on a pilgrimage. He 
alleged that before his departure he made over his 
property to _B, on the condition that it should revert 
to him on his return. B sold it to C. Upon his 
return after several years, A claimed the property 
from C, who refused to give up possession. J) 
pui’chased A’s rights, and then sued the widow of 
C to obtain possession. She denied that the property 
was made over to 5 upon trust for A on his retuni, 
and contended that the suit was barr^ under 
cl. 12' of s. 1 of Act XIV of 1859. The lower 
Appellate Court held that it was not barredon 

,the ground that H’s possession was not adverse. Un 

special appeal, the case was remanded that _ it 
might be find whether B ha'd been in possession 
in^trnst for A, or adversely to him, for 

than twelve years. Vn "W "R 172 

[1 B. L. B., A. C„ 114:10 W. B., 

30. ^ Unit for possession— 

Interrupted adverse possession.— In j, 

cover possession of immoveable property, the defence 
was adverse possession for more than twelve j earn, 
except for two short periods, during which plaintiffs 
bad been put in possession by “ 
under a decree of the High Court between the 
Lne parties, but that they had teen ^possessed 

upon that decree being .^fpri’cipal 

Rorond under a misconception, by the PriMipal 
Sudder Ameen, of another order of tbe_Hi^ Court 

fterS^SL^Sen'distoye^ | 

ilOTEE SINGH r. LtrUAHANngUG^^ 

. — Temporary interruption 

^r^possession-Wronyful possession giren hy Court 


LIMITATION ACT, 1877— coMfiiiueJ. 

2. ADVERSE POSSESSION— confimied. 

to a third person— JSesforation of possesiioir 
to defendant — Continuous adverse possession. — In 
a suit brought to recover possession of certain land 
the defendant pleaded limitation. He had held 
possession of the land adversely to the plaintiff from 
1881 up to the date of suit (2nd October 1895), with 
the exception of a period of three years (i ir., 4tli 
April 1892 to 9th April 1895), during w'liich he 
was dispossessed under a decree of a Civil Court 
of first instance obtained against him by a third 
personj which being reversed in appeal he was res- 
tored to possession on the said 9th April 1 895. 
that the present suit was barred by limitation. The 
wrongful possession given by the Court to a third 
person did not (after possession had been restored, 
to the defendant) prevent the Btatiiteji-om ninning 
during its continuance against the plaintiff and in 
far our of the defendant. I>AG»n r. Kaih 

, [I. L. E., 22 Bom., idJ 

go — Adverse possession— Ad-- 

mission oflamhardar to partition.— Where the lam- 
bardar hid clearly admitted in the wajib-ul-urz 
that there were shareholders paying the Government 
revenue through him, who cultivated sir land, al- 
though at the time he, the lambardar, has had sole 
right^ to the profit and loss,— HeW that the claim 
of the shareholders to definiUon 
not lost. Mehtab Singh v. Puema . 3 Agra, 241 

83. 


gg — Adverse possession — 

Insolvency.— Suit by the Official Assignee of a deceased 
insolvent to recover a talnkh conveyed (seicml 
years before his insolvency) by the insolvent, who 
was sole or chief acting executor of his fathcr-in-law s 
/a , as a --ity ^ ow^de to Ins ffither- 

a, to lift of 

"Tfw. a’"r- 0., 103: 6 Moore'. I. A., 494 

jidverse possession— 3 Mnt 

which she asserted she had always oc i 

.but which J‘J„fela7mcdtob^ 

name as since the death of the 

possession of ^Mtn ms iiuii nlainti^s nrmio 

husbrmd,-HeW that /“^ry of 
conjointly with defendant s ■ ^ , 

least joint title such as Deuia i'. 

limitation by adverse possessio . ^2 

Gobind o Deb toidowfor share^ 

on partition " wklow1or\Tri^^^ 

lifetime jointly SrhS husband’. 

SS“ferXn5 t imrbYrrcd by tbo statute of 
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XIMITATION ACT, \Q^^—conUr^uei 
2 ADVERSE POSSESSION— 

•.O.T » . - ^ 1 V n u. » Ttlie 

vutruorewas barrta bj iiuiiuuuu ^lUMVASSlEf 
OAS V Sbihitassasakoa Cuaeitab 4 MaA, 10 
25 Adxene poisunon — The 

j * r- x * 


gatiiiattiui (jujviiuu wai maue ujr aiuemuLroi 
the family claiming ten of the Tillages aa held by 
him and hU aoceatora under a mokoran grant for 
maintenance An answer n at pnt in and litigation 
followed resulting in a final dccuion by tho ciiil 
authorities of the zill h thit th cUiinant was not 
entitled to four out of the ullages claimed and the 
proceeds were diverted to the payment of debtswhirh 
were cot hia He then sue I for a declaration of h s 
right and title to the four villages Held that the 
possession of the pol tieal derartment bad not been 
adverse to the plaiotiff, and ms cause of action did 
not arise till his title was devised and the proceeds 
diverted from lus use Couet of Wajids r BuH 
TTASEE LlIL Thaeooe 15 W. B., 102 

S0 Sttit for pos$t$$ion of 

land—Collector^i potftmon not ad eru to truo 
owner — Act IX of 1871 seh 11 art 14S enacting 
“that suits for possession of umcoveable property or 
any interest there n must be brought witbin twelve 

S B from the time when the posscssiou of the defen 
or some person th ouzh whom he elaims has 
becomo adverse to the pUiotiff differs fmm the 
rule formerly in force under Act XIV of 1859 s I 
el 12 rhe latter was that the suit must bo 
brought within twelreyears from the timewben the 
cause of act on arose and thus the former niletbat, 
where the cause of action aruse upon an alleged dit 
possession the burden was upon the pUiotiff to ebow 


has taken possession of land, it is the duty of the 
•Collector after paiment of the rerecne aod the 
expenses of the collection to pay over the sorploi 
proceeds of tho estate to the true owner The 
Collector B possceeion does not become adverse to th^ 
owner by reason of bis making this payment to 
another (daimant Eabak Sieos r Baeas Ali 
Khan L I. H., 6 All , 1 

[L E,9I.A,e9 

27 — - — Advene poisetnou—At 

iachmeni of tafan lands — Pesiicu’e Goternmeni — 


certain ratan lands belonging to the plaintiff s 
famJy The attachment continued till the yeu 


LIMITATION ACT, 1877— conti»«ei 
2 ADVERSE POSSESSION— co«<»n«c(f 
1866 when the British Government made them 
khalsa or resumed them The defendant in the 
meanwhile entered upon them as tenant to the 
Government and paid assessment thereon In the 
year 1871 the lands were ordered to be resto ed to 
the plaintiffs After this order of restoration the 
plamtiffs brought a suit against thei co ; arcenerg 
for port turn and obtained a decree In the evecu 
turn of this decree they were obstructed by the 
defendant wto claimed the lands as his own The 
ptaiotiffs thereupon brought a su t a'^ainst tho 
defendant in 1881 to eject the defendint and to 
obtain possess on of the lands The Court of first 
instance held the plaintiffs entitled merely to such 
assessment as might remain after payment of judi 
to Goven ment Jt further held that the defendant a 
possession had become adverse to the plaintiffs as 
the latter did n t bring thnr suit within twelve years 
from the resumption of the lands by Gosernment m 
1866 since which t me the defendant was to be cou* 
sidcred as tenant or occupant under Government 
From this decree the plaintiffs appealed and the 
lower Appellate Court was of opinion that by the 
order of restoration the plaintiffs were estore I to the 


relation continued The British Gosernmeut havmg 
succeeded to the tmst continued to hold as trustee 
for the family of the plaintiffs the r pnssess on 
therefore cnold not be made adverse by intimatnm 
or notice to the pla ntiffs It was nnt found that 
the defendant held the lands before the attachment 
by the Peihwas and the British Goiernment could 
not as guardian or ba liff for the real owners tho 
plaint ffs put the defen lant into a better posit on 


the term computed from that time it was not barred 
— the luabtty of the plaintiffs to sue before 1871 


management to the term ol that mmagement and 
nothing further Tceaeak c SrjAiratE GtrEO 

[I li E., 8 Bom , 585 

2S- and art. 142 and b 23 

—Decree ahtamed— Decree restorsnj possesston to 
treepaeser agatnst dispossession hj another tree- 
patter, Effect of— Illegal dispotsetsion hg the true 
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liIMITATION* ACT, ISn -continued. 

2. ADVERSE rOSSESSION~co»(!i»„frf. 

43. — -- - Possession oj ijaradar — 

Piffecl of dispossession on The zaraindar 

or owner is liound by the dispo.sscssion suffered by Lis 
ijaradar. BniNBAiiPN Ciidndek Suicau CiiowDiniY 
V. BiioovAh CiiUNDEU BrsWAs . 17 W. E., 377 


44. 


-Landlord and tenant— Suit 


ly ocenpancy-raiyat for recovery of his lioldiny- 
Ousfer, not by landlord— Twelve years’ limitation. 
— A suit brought by an occupaiicy-raiyat to recover 
possession of ids Loidinsr in which the landlord is no 
party, and there is nothing on tlio record to show that 
the landlord had any hand in the ouster of the plain- 
tiff, is govcnicd by twelve years’ limitation, though tho 
defcnclant might claim to hold under tho same land- 
lord. Ebadut f. DaIiOO SiiriKii 1 C. "W. N., 673 


45. Confirmation of title- 

Cansc of action . — The plaintiff-sued for confirmation 
of liis title to, and for possession of, a jotc in tho 
JTowabad mehnl, deriving his title under a pottali 
from the ijaradar. The defendant’s case was that he 
had bought tho lauds as a talulrh, and been in posses- 
sion accordingly; but finding that the lauds had been 
surveyed as a part of the Kowabiul mehnl, he took a 
pottah frofn the ijaradar four years previous to the 
plaintiff’s pottah. The defendant’s pottah was found 
to bo a forgery. Seld that the plaintiff’s canse of 
notion arose solely fiom tho title set up by the defen- 
dant under tho pottah derived from tho ijaradar, and 
not from tho date when tho defendant purchased tho 
lauds ns a talukh.- SnAnAuooDEEN v. Nadueoojuma 

[12 VT. E., 44 


46. 


Lessee under G-overnment. 


— A claimed certain immoveable property as lessee 
under a Government settlemetft made in i859. S 
had been in possession for more than twelve years 
before the institution of the suit. Jleld that the 
suit was barred under cl. 12 of s. 1. Asu MiA v. 
Eajit Mia 1 B. L. E., A. C., 34:10"W. K.,76 


47. 


Adverse possession- 


Stiit for ejectment by ajenmi — Defendant in pos- 
session under Goi eminent cowle . — Tho plaintiffs 
sued for p-ssession of land which was found fo be 
their jenm. It appeared that the defendant had been 
in possession for more than twelve years under a 
cowle from Govcniment, which provided that the 
grant of tho cowle should not affect tho jenmi’s I'ight, 
but that the defendant had never recognized the 
'plaintiff’s title. Seld that the suit was barred 
by limitation. Muotappan Chetti v. Muppie 
Nayab. . . XL. E., 21 Mad., 169 


48. 


and arts. 113 and 139— 


Agreement to occupy for a term — Permissive occupa- 
tion — Mxpiration of term — Suit for possession . — 
Plaintiffs sued in September 1893 to recover possession 
of a certain bouse from the defendants, resting their 
claim on a certain document, dated the 3rd May 1880, 
executed by the defendants’ father If to the plaintiffs’ 
father X. In this document M admitted that the 
house belonged to Z and promised to vacate it at the 
end of two years from the date of execution. The 
document being presented for registration on the 18th 


LIMITATION ACT, ISn-coniinued. 

2. ADVERSE POSSESSION-coMi-raKSf?. 

May 1880, Jlf denied its execution, but after inquiry 
the District Eegistrar ordered it to be registered. 
The lower Court dismissed the suit as barred by 
limitation (cither by art. 113 or art. 144 of the 
Ximitation Act XV of 1877). Zetd, reversing 
the decree and remanding the case, that the suit was 
nob barrad. By the agreement the tenancy or per- 
missive occup.itioa was to end on 3rd May 1882. 
Either under art. 139 or 144 the plaintiff had twclv'e 
years from that date within which to sue. Shit- 
IlITDliArPA Kbishnappa V . Baiappa 

[I. L. E., 23 Bom., 283 


49. 


Landlord and ienant- 


Suitfor possession — Cause of action , — The plaintiff 
stated that in the year 1863 he purchased a talukh 
in which some of the defendants then held an ijnra 
for a term of years expiring in 1868. The talukh 
had previously been a khas mebal in the possession of 
the Government, and \vas bought by the plaintiff at 
an auction-sale held by the Collector. The plaintiff 
also stated that the ijaradar defendants, in colluBion 
with the other defendants, had continued in possession 
of tho lauds held in ij.ara after tho term of the ijara 
had expired, and had refused to give up possession 
thereof to the plaintiff. The Judge of the lower 
Appellate Court found that the defendants (other 
than the ijaradars) had been in possession previously 
to the sale in 1862, and he also fonud that there was 
no evidence to support the charge of collusion 
with tho ijaradar defendants. He therefore dismissed 
the suit (which was brought in 1S80) on the giwind 
of limitation. Zcld, on second appeal, that the 
plaintiff’s cause of action arose on the expiration of 
the ijara, and that the suit, whether governed by- 
art. 139 or 144 of the Limitation Act (XV of 
1877), was not barred on the ground of limitation. 
Woomesh Chdhder Goopto v. Eaj Narain Roy, 10 
W. R., 15, cited. Keishna Gobind Dhue v. Haei 
Chtten Dhite 

p. L. E., 9 Calc., 367 : 12 C. L. E., 19 

60. — Landlord and tenant — 


Notice by tenant claiming to hold under perpetual 
lease . — The possession of a tenant for life is not 
rendered adverse -within the meaning of Act XV of 
1877 by a notice from the tenant that he claims to be 
holding bn a perpetual or hereditary lease. Beni 
Peeshab Eoebi V . Dd-dunath Eor 

ri. L. E„ 27 Calc., 166 
4 C. W, N., 274 


61. 


Landlord and fenant- 


Adverse possession — Trespasser , — A defendant has 
a right to set up the plea of tenancy and at the same 
time to rely on Xhe statute of limitations. Tire' 
plaintiff sued to recover possession of certain land. 
The defendant pleaded that it -was included in a 
permanent lease granted to him in 1849 by the plain- 
tiff’s predecessor in title, and that the suit was 
barred by the law of limitation. It was found at 
the hearing that the land was not included in tho 
lease. It appeared that there were disputes between 
the parties about the land since 1856, each asserting 
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ITBIITATIOlir ACT, 1877— 

2. ADVERSE POSSESSION— conitnutd, 
liuutations, unless the brother has for ft period of 
ttt elve years before suit held adversely to her. KlB- 
TOMOSBB ChOWDHET r. StBCHTIlflEB. CBOTVDHBT 

^arsh , 198 : 1 Hay, 473 

30. Adrerse posje»»*o» —A 

Hindu of Tlrhoot died in 1819, lea'Wg Ino widows 


S C. Jl7Il00Slys?Z EOSB V OlBBBIsrN Eo£B 

[12 W. R., 168 

37. ■ — - JTtndu mdetv-^Jdapftd 


SftB t ASAKB MOHAB SftS'Uft 

[3 B. Ii B , A. C , 313 

38. Two sisteis, B and P, not 

being heirs, tooh possessiou of ancestral propeiiy as 
heirs on the death of their mother Jc. After a few 


Luuaieiai ueus uiose xiuui lue inue luat p quarrelled 
with her sister and adopted a son. EUBOsEBoanB 
Gcosa V TiKiysE Cbvbs Sis-an S W, 106 
Sbami Sookhebt DosaiA i Tabibxe Cbitsk 
SntaH . . . 3‘W.E.,104 

39. — Impartsilf eamindart— 

Succeut^fi — ddeerse postesfion ly one braitth of 


liraiTATIOIT ACT, 1877— eonfmurf 


2 ADVERSE POSSESSION— eonttn««<f. 
thftt date until her death m 1877, the estate remained 



Wife and that he, and not the defendant, was the 
eldest surviving grandson of Q, sued in 1881 to 
Recover the estate from the defendant Admitting 
that he was bom m the lifetime of Q, the pUintifl 
pleaded that it was not open to him to sue for the 
estate until the year 1870, when hia father, his elder 
brothers, and a son of his father’s elder brother had 
All died. He/d that fnto 1829 limitation began and 
eootinaed to run against the descendants of ^ 
VnATASAMf e Pebiasaui I. Ii B., 7 Mad., 243 

40. Hvniitt Eotp — T5’»do*t>.— 

The holder of an impartible eamindari died in 1832, 
feaving two wnfows and a rfanghter The widows 


the zamicdan fiom him He/d, following Ty)aya* 
eom V Perioeomi, I L P , 7 Had > that the 
Mit was barred by hontation. EoctAfiFA Kaie «. 
Eoo&a7FaNaib . I L. R., 17 Mad,> 34 

41. - — TPvrfoio t« pottfuion of 

ntate for ioKtr—Svit Jy XeiM for poeeeeeten— . 
Adverse poeeeeeton — If a hlahomedan widow, with* 
Out the consent of tbe heirs, takes possession of her 
hasbaod’e estate in satisfaction of her dower, and 
Continues to hold it for forty years, the heirs of her 
hnsband cannot intervene, and their chum must he 
brought within twelve jears, unless they prove that 
the pnsscBiion of the widow as to their shares was 
permissive or fiduciary possession Ooubao BEQini 
». Hauid Jak .... 3 Agra, 279 

42 Suit far possession of 

Smylela»dt~i:t\dtnct of ounersAip —In a suit for 
possession of jungle lauds where there is no proof of 
Acts of ownership haiing been exercised on either 


defendants made ont a case of twelve years' adverse 
poseessiou, EssiABnin) Scsoh c BAsosEBOoinssA 
[16 W. R., 103 

Set SuHMtiD All V. KoanioomsaA \ 

[0 W. R, 124 

JIoocBBS Ram Uaiheb r. BtsaAvunra Ror 
Chowdiebt . . . . 24 “W. R., 410 
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lilMITATlON ACT, -continued. 

2. ADVERSE POSSESSION— co»/.‘»«e^. 

nllcpod to belong in cqunl inulivided shares to his 
stanom and that of the defendant and to be in the 
occupation of tenants. The cause of action was 
stated to have arisen in 1881 wlicn partition was 
deiniindcd by tlic Zainorjii and i-eftised by the defen- 
dant. In some instances tlio tenants in occupation 
represented the family, a member of which was at 
one time admitted by the Zamorin under a demise 
or Icanom, and had attorned to tlio defendant j in other 
iiwtniiccs they xvcrc shown to have been admitted 
by the defendant on paying off the former tenant 
who had been admitted by the Zamorin. In all tliese 
insfatiees the defendant intended the tenant xrho at- 
torned to him to hold ns his tenant to the exclusion 
of any claim by the Zamorin, but it was not shonm 
that the Zamorin had axiy notice of such attempted 
usurpation on the part of the defendant, And on 
these facts the defence of limitation xrns raised on 
the ground that the had had been held for more than 
txrcivc years adversely to the Zamorin. AleW (1) 
that Limitation Act, sch. II, art. l‘M, and not art, 143, 
was applicable to the suit, and that in the first class 
of cases referred to abox’c, the tenancy under the 
Zamorin had not been deterained, and th.at in the 
second class there had been no ouster of the Zamorin, 
and that consequently the snit was not barred by 
limitation, iTTAtrAN r. lilAXAvrEBAirA 

[I. L. B., 21 Mad., 153 

57. Jjaradar, Dispossession 

of — Adverse possession —Zamindar) Suit hy, — Pos- 
; session taken by a trespasser during the currency of 
an ijara lease does not become adx'crse to the zamindar 
(lessor) until upon the expiratiou of the term, and a 
suit for possession may be brought withiu twelve 
years of that date under the provisions of ai-t. 14,4 
of the Limitation Act. Krishna Q-obind Dhur v. 
ITari Churn Dhvr, J. L. K., 9 Calc,, 367, followed. 
SnAEAT SUNDAEI DABIA V. BHOBO PEUSHAD E.HMt 

CnowEiixrEi . , I. L. R., IS Calc., 101 


68. Adverse possession of 

limited interest in land. — Tbejn.anager of a Nambndri 
family in Malabar, having demised certain land on 
kanam in 1568, was remox^ed fi'om his position ns 
manage!' in 1875, In 1833 his successor sxxed to 
eject the kanam -holders. Held, that the suit was 
barred by limitation. Mabhata v. Nabataea 

[I. L, B., 9 Mad., 244 


59. 


Snit for possession — He- 


demption of mortgage . — In a suit in 188" to redeem 
a kanam for S62 of 1835, it appeared thab_ in 1862 
the mortgagee had received a renexval of his kanam 
for a larger amount, and that the defendant had 
produced the document of renewal in 1864 to the 
knowledge of the plaintifi in a suit to which the 
plaintiff was a party, Keld that the defendants 
posEsession had not become adverse from 1864 so 
as to make it necessary for the plaintiff to sne xvithin 
twelve years, and that the snit was not ban-ed by 
limitation. Madhava v. Naragana, L L. S., 9 
Mad., 244, distinguished, B Amtr Natae v. ISonw 
[I. Ii. B., 13 Mad., 39 


l<miTAT10N ACT, 1877-con(mwd. 

2. ADVERSE POSSESSION — continued, 

® 9 ', "" ; Adverse possession— An 

Outside person claiming an interest in an estate 
together mlh an undivided family-inheritance to 
such oicners.-lna family of three undivided brothers, 
an estate was purchased by the eldest as m.'xnao'or, on 
xvhose application a fourth party^, a sister’s hulband, 
XX ns recorded in the rex’cnue records as a co-proprietor 
nifch them. The latter, even if he by joining in the 
purchase had become entitled to an undivided fourth 
share in the estate, did not thereby become a member 
of the undix'ided family; and the members of it 
would not diax'o had a right to succeed to his fourth 
share, which would have descended to his oxvn heirs ; 
the other three-fourths xvhich he would not have in- 
herited going by sui'vix'orsbip among the members of 
the family, A son of the eldest brother obtained, by 
the deaths of his father and uncles, sole possession of 
the whole estate. Held that he did not" take the 
one-fourth share above mentioned by any right of in- 
heritance, and that, in the absence of proof that his 
possession of it was by autbority of the fourth re- 
corded co-proprietor, his possession must be presumed to 
hax'c been adverse.to the latter and to any one claim- 
ing through him. It followed that a suit to obtain 
from those claiming through the son, who was noiv 
dead, the one-fourth share, brought morethan twelx'e 
years after possession taken by the son, by a pur- 
chaser relying on a title through the fourth co-pro- 
prietor, was barred by limitation under art. 144 of 
the second schedule of Act XV of 1877. Eamalae- 
SEAMATA f. HAiumA . I. Ij. B„ 9 Mad.', 482 

S. C. CozzaoTOB OF Gosatest v. Abdanki Ea* 
manwa Pamuot . , L, B., 13 I. A„ 147 

61. ^ Suit for possession . — On 

the Tth December 1863, A, in execution of his decree, 
pxirchased and obtained symbolical possession of a cer- 
tain 4 annas share, the property of his judgment- 
debtor. The 4 annas share was at the time under a 
mortgage to B, who happened to be in possession of 
the share as lessee. The term of the lease expired in 
1870 or 1871. A, C, and D, who were members of - 
a Hindu joint family, afterwards came to a partition 
of their common estate, in which was included the 4 
annas share, and one of them, D, sold his share in the 4 
annas to B, who, on the 22nd December 1871, pur- 
•chased it in the name of K. B then brought a suit 
to enforce his mortgage against F, the heir of his 
mortgagor, and on the 8th December 1 873 obtoined a 
decree, which on special appeal was confii'med by the 
High Court on the 21st December 1873. On the oth 
December 1875, A, C, and F had brought a suit for 
the possession of the 4 annas shave against one Mnkunu 
Kishore, xvho had wrongfully taken possession of the 
property in 1870 or 187 1, soon after the expu'ation oi 
the lease to B. The suit was finally decided m thejr 
favonr on the 29th July 1879. In the meantime,— that 
is, somewhere in 1876,— B had contrived to take posses- 
sion of the whole share. In 1883 symbolical possessiim 
was obtained under the decree of the 29th July. B 
then executed his mortgage decree, and attached 
annas share, excluding the portion which stood m tn 
name of his benamidar. Z, the heir of A, having. 
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XIMITATION ACT, 1877— eo»^n«e/ 

2 ADVEPSE POSSEbSlON— co»<»)iu«e 
liia own right to it It was eoutendeil Tor the 

I > 

i ' I t ' ' 


denied throughout The case thoref le was to be 
regarded as one against a trespasser and not as one 
between landlord and tenant Dinomonsy JXi6ea ▼ 
Hoorgap^rsad Mozoomdar 12 B L Jt Zifd 
followed, and Telatlne Qoara fomart v Btngal 
Cotil Company 12 B L B 232 noit distin 
guisbcd Maidin Saiba e Naoaja 

[I L B , 7 Bom , 98 

62 — tenure — For- 

Jeilure a7ie»/T<ion— Za»i7«r<7 and tenant — 

Lands in hlaUhar were demised on anubbarom tenure 
Some of them were alienated by the tenant but the 
landlord subsequently accepted rent ifore than 
twelve years alter the alienation the landlord sued 


68 — ■ Landlord and tenant— 

F<f>jie(M2 Itate— Surrender ^leaee — ^The kanusan 
of a Malabar koailagom executed a kuikanom lease 
of certain land the ]ccni of the koviUgom in 1846 
and in 1861 his successor demised the same land to 
ibe same tonaats in perpctaity The present karaaiao 
sued in 1889 to recover possession of the land J?r/d 
that the perpetual lease as being of an improvident 
character was ultra v ree and void that the original 
lease was not surrendered by reason of the acceptance 
of the subsequent lease that tho suit was not 
barred by limitation the possession of the defendants 
never haring been adverse to the plaint ff s konlagoiu 
P.AutrsKi c EgsaiiA Vabua Valia Baja 

[L L K , 16 Mad , 166 
*64 — Land \n posteeeton of 

tX" 

whicl 

first 

tenan 

yearl29S which waS held within twelve years before 
the date of suit The bubordinate Judge held that 
the suit was not barred by limitation Held that 


rent to the plaintiffs or to the defendants If they 
had boeu paying rent to the defendants and sot to 
the plaintiffs possession must he held to have beeu 
with the defendants and a complete cause of action 
must be deemed to have arisen to the pla ntlffs On the 
■other hand, if the plamtiffs had been in receipt of rent 


liHaTATION ACT, 1877-con;tnBei. 

2 ADVERSE POSSE&SION— con<i»««i 
from the tenants and if such receipt of i ent extended 
to a period witl m twelve years before the date of the 
institution of the suit the suit should not be held as 
barred by limitation TFbomefA Chvnder Qoopto Vw 
Ba) Ifaratn Boy, 10 W B 15 Brtshna Oobinda 
Shiir T Han Ckuran Bhur J L P 9 i ala 367 1 
Shea Sohye Itoy \ Luchmeeshur S nyh J L R 10 
Cale 677, and Skaral Sundari Behta v Baht 
Peehad Bar C/iowdhurx I L B 13 Calc 101, 
distinguisheA Gossaik Mohs'ccha Gib i Rajaki 
kABT Das 1 C -W it , 248 

65 — ^ — Adiertt panessxon — • 

Landlord and tenant ■ — The plaintiffs sued for pos 
session of a third share m certain immoveable pro> 
petty all ging that they were entitled to it under au 


bis obsequies Accordingly one of the three donees, 
B lived with Bataji, and managed the prop rty 
Dalaji di<^ m 1652 B continued to manage the 
property till bis own death in 18C5 when B i eldest 
8<»took up the management and he and the other 
heirs of B subsequently sild a portion of the pro 
perty The snit was principally against the sons and 
beurs of B and the pcrchaser The plaint was filed 
on the 8th September 1673 and alleged (infer altd) 
that B mmaged the property as tnstce The 
defeoce aubstautully was that B held it exclusively 
as owner and not os trustee and that the suit was 
barred by limitation Both the lower Courts dis 
missed the enit ss barred by limitation bolding 
that B $ possession was adverse aid that B had 
no pose esion or enjoyment within t velve years pre 
viously to the institution of the suit On appcid to 
the High Co irt — Held that B i possess on whether 


in the first instance in accordance with the controct, 
coold not change tho character of the possession by 
bis boere will Ho did not intimate to R or R that 
he repudiated the contrect and intended to go into 
poeecesioninoppositioi toanynghts which they might 
assert As he entered and continued to bold in a 


express or implied between the parties in and out 
of possession to which the possession might he 
referred as legal and proper it could not be pro* 
nouuced adverse Dasoba v Kbisbva 

[L L B , 7 Bom , 34 
Tatu r SADianiT I !•. R , 7 Bom , 40 

66 .Smf /or par/tlton 

hetaee* eooxenert — Potrestion of ienanti — tho 
plamtiS Was the Zamorln of Calient and be sued la 
1887 for a moiety of certain property in Malabar 
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LlLnTATlOlT ACT, 1877-^on/,«tW. 

2. ADYr.USE rOSSESS10M-fo„/, 

ATjil il nliof tlic recovery 

nf j)o«'«<!o:i of imiiioxuhlo proporfy fmm pcrfoii's 
inspniMni: o>i it titolcr the title of n firtifious iiiort- 
cacc, nnd the ilrcl'inUien of the iinalidity of the 
rieftr.thuls’ prelnoHnux wa*. no more tli-vn "on iiiei- 
dental aqi in tin- na-serti m ..f the plaintlfTi’ title nnd 
riuht til m. the limitation of Iwdvo years was 

applirahle to the M’.it. AU v. A'tiro Mai, 

L L. n., :i AIL, 2 . 0 / ; .V. .{. Ah-.-i22o/ JSS'2,*C.VW 
/'if 11/' Aitjuiit nyrl-};/ So'/r^, AIL, lS'i2, 

p. It 3 ; t'lih'id I'anilrtj v. Sn/iolrn Jlihi, I, L, It., 
n All., 322; Jlan itit'tr l'<tnde;i v. ltnff\nhtr Jalt, 
J, Jt, ft., AIL, dOO ; I'rift Ltfiaiihrr v. Kutka 
I’rara'i, L J., 0 .11/., 7:1 ; mid the jud^tinent 

of SrKAIGttT, .T., in llaztta Jj'ii V, ,Ja'te;:ty, Sini/ft, 
I. li. It,. ;T .ll!., /d, foljowwl. Ttfnii'ar.i Prasad v. 
Itishtshar Prasad. I. L. It., 3 AIL, S13 ; Ashaar All 
V. .Ifafat 'r lad SC liniiln’idiii. J. L. J'., 0 AIL, 573, 
diktiniruiahed. iKi'.ASt SiKOit r. I^•TlZA•^t Ai.T 

[I.L.H., 6 AU„20O 

82. And Art, 44 — Omission 

to svf f-i/.hln duf /line to set aside instrument 
ajfedinp inviar* tile property — Suit to reeorer pro- 
perty. — \V’lii'ro n certain perio 1 i? allowed iiy the Law 
of Limitatli'u within which an instriiraent aflcctinjr a 
persan’.s rights or iaimoveablo jiroperty most he j 
impiifriird, and the pen-on whoso ri;;hts or property 
arc affected fails to impuijn sncli inetrnmeut within 
that porioi, — Held tluat ho svill not be precluded from 
av.ttlitic himself of the longer period allowed for the 
recovery of ininiorcable property, provided that he 
can prove that such iu.stnitnent is null and void so 
far ns his intiTCsls arc concerned. BAGnrDAii Draii 
.Skuv V. 33UIKTA Lai AIissek 

[I. L. R., 12 Calc., 69 

83. Agreement not to exeetde 

Aerree — TTrongful execution in ireach of agreement 
— Deed of rondilional sale — JDisarowal of trust . — 
'The phaintiff sued in 1875 to recover po'sessioa of 
iniinoi cable property which the defendant had ob- 
tained in 1873, in execution of an ex-parle decree, 
dated the Sth June 1861. That decree was founded 
on a deed purjiorting to he a deed of conditional sale, 
dated the 24th December 1853, executed by' the 
plaintiff in f.ivour of the defendant. The plaintiff 
alleged that the deed was executed in order to protect- 
the property against the claims of plaintiff's sou, and 
the plaintiff sought to set it aside on account of 
defendant's breach of an agreement, dated the 16th 
January-1856, whereby tlio defendant stipulated that 
plaintiff’s possession should not bo disturbed. The 
defendant, infer alia, pleaded the bar of limitation 
against plaintiff’s suit. Held that the suit was 
not barred by limitation, as plaintiff’s c.aiise of action 
only arose when defendant first practically disavowed 
the trust by seeking more than nominal execution of 
decree. Paeaai Sn.'GH c. Laiji Mai 

[I. L. E,, 1 All,, 403 

84, Suit for recovery of 

.cjKfoiced property, — In 1801 the shebait aijd pro- 
prietor of the gndi of a debsheba at K alienated part j 
of the land by deed of gift to S for the purpose | . 


LIMITATIOH- act, isn -continued. 

2. ADVERSE POSSESSlOTd-coniinued. 

' of founding a sheba at C, which was accordinglv 
t done. In 1823 the then shehait of the debsheba at K 
Jnslitiitcu a siiit for tlic recovery of the alienated 
? lands against the then shebait of the sheb.a at C, and 

■ in that suit it was declared that the sheba was 

1 independent of- the debsheb.a, and the then plaintiff 
i was referred to .a regul.ar suit. In isCl tlie then 
shebait of the debsheba brought a suit for recovery 
of the lands against the then shebait of the sheba. 
Held that tlic suit, not having been instituted until 
nftsf the lapse of more th.an twelve years from the 
plaintiff’.s suceesfion to the sheba, was barred by the 
St.atnte of Liniif.ations. Semhle — Tb.at the Statute 
of Limit. at ions, Bengal Kcgnlation III of 1793, barred 
the suit twelve years after the death of .1. Kissno- 
KCSD ASIIEOII Dpsit c. Eiesii'g-h Dass Bveagee 

[Marsh., 485 

85, Peligioiis endowment — 

( Sole of trust property in execution — Suit hy trustee 
to recover the property. — In executiou of .decrees 
against the plaintiff, as the representative" of his 
deceased father and brother, certain lands were sold to 
the first dcfend.ant. Tlie plaintiff sued to recover 
them,“allcging that the former oinier of the lands had 
assigned them to his (the plaintiff’s) brother and 
himself (the plaintiff) and their descendants by a 
deed of gift to perpetuate the wo’-ship of the donor’s 
household idol. Held that the plaintiff was entitled 
to recover the property. *1110 gift was a valid one 
creating a religious endowment under the Hindu lawj 
nnd that the plaintiff’s suit was not to set aside the 
sale, hut was one by the trustee of the endowment to 
recover the property to which the limitation of twelve 
years was applicable. Bttpa Jagshet r. Keish- 
i’Aji Gotekb . . . I. L. K., 9 Bom., 169 

, 86. Suit hy a trustee of a 

detasom disaffirming the act of his predecessor . — 
The trustee of a Malabar devasom, who had succeeded 
to his office in June 18S3, sued in 1SS7 to recover for 
the devasom possession of land which had been demised 
on kanom by his predecessor in February 1881, on the 
ground that the demise was invalid as against the 
devasom. The defendant had been in possession of 
the laud for more than twrive years, falsely asserting 
the title of kanomdar with the permission of the 
plaintiff’s predecessor in office. Held the suit was 
not b.irred by limitation. VedapikAtti ti. 5 ailabha ,« 
[I.L. B., 13 Mad., 402 

87. Suit hy mirasidar to re- 

cover land resigned to Government hy his ancestoi 
CoBje of action. — In a suit brought by a^ mirasidar 
to recover possession of miras land, which his ancestor 
had resigned to Government, against a holda to 
whom Government had subsequently granted it, it 
was held that the statute of limitations commenced 
to run against the mirasidar and his heirs from the 
time the miras was signed, and not from the date of 
the subsequent grant of it hy Government. To the 
validity of the registration of miras land by a mirasi- 
dar to Government the consent of his heirs is not 
requisite. Abjui'A taiab Bhita v. 

Bhibaji . . . . 4 Bom., A. C., loo 
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lirWITATIOIT ACT, 1877— 

2 ADVERSE POSSESSION— eo*Ji»«e5 


62 - — Avr< <0 rfcotfr^Mmtton 


» * 

jau-pam or pmiaiDg iiagayiit privab ui lue ULU.U (> I 
died in 1874 and the present »nit was brought in [ 


on the seennt; of the same land v>a8 obtained from 
J>, the son of and the first mortgage deed was 
then superseded by one executed la fa\onp of D In 
1871 D assigned his m rtgage to the defendant It 


63 ' Adtirti posmsion— De* 

iiatniifar — In a suit against a purchaser at a Mie 
noder Act ULI of 185d s 13, the plaintiff claimed to 
hare an incumbrance by rirtne of Ino mokuran 


64 Adxerte 

Vnier'tenurt granted nnder gkaliraU tennre-~-A 


IiIMITATION ACT, IQTI— continued 
2 ADVERSE POSSESSION-coafintieif 
assertion of right by either of tho parties now in Iiti- 
gation as against one another There being cothiog 
else to render the possession adverse limitation only 
Commenced at the date of the above mentioned claim 
to the compensation money which was made less than 
tnelre years before the present suit was bronght , and 
accordingly the gait was not barred Riii CEnrira>EB 
Srroa r. Maduo Kwmabi 

p I, R , 12 Cftlc , 484 • D E , 12 L A , 188 
reversing on this point the decision of the High Court 
in Uadbo KooKsy i Ram CntrHDBE Sinoh 

P li R., 9 Calc , 411 
65 '■ — -—Possession Jy mortgagee — 

Wlitre plaintiff s ancestors mortgaged land and the 
mortgagee obtained possession on condition that the 
ptodnee should extinguish interest — Seld that the 
plaintiff s suit was not barred by the law of limit- 


Btrp&i f> Patawattil Eabj? jIsnavas 

[2 Mad, 882 

<*<» r r • 


mortgagee On the death of I the defendants in this 
suit who were among his heirs caused them names 
to be recorded as bis heirs as the proprietors of toeh 
estate to tbs exclusion of the pUmtiS in thie suit^ 
who was his remaining hem \ and they appropriated 
to their own use eontinuously for more than twelve 
years the profits of the unmortgaged moiety of such 
eatatc and the malikana paid by the mortgagee of 
the mortgaged property In 1877 the defendants 
redeemed the mortgage of the mortgaged moiety of 
such estate from their own moneye In 1678 the 
plaintiff sued for the posseesion of her share by inherit- 
ance of such estate Held (Sbai^eie J, doubt 
log) with reference to the mortga/ed moiety of 
eucn eetate, that the pussession of the defen^nti 
in respect of such moiety did not become adverse 
within the meaning of art 144 of sch II of Act XV 
of 1877 on the deathof / inl8Gl but on theredm.r 
twn of euch moiety in 1877 — ‘ adverse possession” 


, , « I , » s I • 

UnnAuuAS Yas Khav I Xj. B , 3 AIL, 24 

67 - - Advene postemon —On 

the 6th September 16G3 B obtained a patni lease of 
certain land from the zamindar, and at an auction 
•ale by the Sheriff of Calcutta on the filet February 
1867. the Maindar’s interest was knocked down td 
B and a conveyance of the property to him was exe- 
cuted by the bhenff on the Ist April 1867 On the 
ISth Uarch lb79 a suit for khai posiessfon wax 
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linVTJTATION ACT, leil-roniinu^,!. 

2. ADVKUSE rOSSE,SSION-ro»./.-nwrf. 

<li(' diito oniuMmir(j:iij;o, lm( from tlio (lute of tlic 
wli', mil) if.uiOiiit hirJu' yonvn fiom (lint dnte. (lie 
HiiU U in time, liiAii.tT Khan- r, l)A 3 ii:n Dvat, 

[1 Agr.'i, 180 

' " - -- — Oil- 

stniction to Dieoi/lmiiiiit; po'ise^cioM hv n mort 'm'ec 
nnili r IfK mmipnpe liy luivons who, ulVilc ehumfiip ii 
lien o'l tlw proiKity, luimittcil Uw morlpnoor’s title 
to (lie juopiTty, not to no inlvir '’0 ]‘0‘ip0fl*iion 

ns nj-iiiiipt till- moitL'nh’eo'rt title nn )mrclm»er, . l»nn- 


LTMITATIOTT act. mi^ocnt;nu,d. 

2. ADVERSE POSSESSION-con;(„„e^. 
mnecl or srl nside nu iiistmment not otbenrisc pro- 
; f"" ” ’*ndcT nrl 02 , but tlmt it uas governed by 
i SiKiinn CiiPNB r. DuiiVctit: Sinou 
[X L. E., 5 Cnlc,, 363 : 5 C. L, E., 374 


nrt. 145. 


Jt.AN.\.VI)|*AS .TiU’AMIAS r. 


08. 


.TA't.N'vPAr 
[1. L. E., 10 Bom., 


trer.fr poffc-tstoi) — 

J\[iirtt;ni}or and inaripnpee — Kvi/ ht/ inor/paprr for 
jw-fsetfioii of iiiorf/taiird proper! ii~J're-rm}dion — 
Pttrrd.aifr for inJur ifHh< u! notirc. — Under n 
registircd dicA of junrimigc, diilod in Atny 1SG9, (be 
inortgneice Ind a riglit to imundiato po'-wpion ; but 
by nrratigenii nl between the parties the morteacora 
remivined in posae.ision. the rislit of the mortgnirco to 
obtain I'ossesninn ns nyninst tbnn beins. lu.wcver, 
kept alive. In Oclolicr 18G9 the mortgagors sold 
the projXTt.v, nnd Ibei'enjitm one Jl bitmgbt n suit to 
enforee (be right of jirc-cmptioii in respeet of the s.ale 
and obtained n decree, and got the property and sold 
it in 1871 to D. In 183.1, the mortgagee brought a 
snit ngnins.t JJ to obtain possession nndcr bis mort- 
gage. J/rld, witli reference to a pica of ndvcrso.pos- 
session for more than twelve years set np by the 
defendant, that the position of a person who pur- 
chased property hy asserting a riglit of pre-emption 
was not analogous to that of an anctiou-purclmser in 
execution of a decree, but that such person merely 
took the place of the original purchaser and entered 
into the same contract of sale with the vendor that 
the purchaser svas making. There was privity 
between him nnd tlie s’cndor, and ho came in under 
the vendor, and his holding must be talecn to be in 
acknowledgment of all obligations created by his 
vendor, Anundoo illoyec Dossee Wionendro 
Clntndrr Mookerjee, 14 Moore’s J. A., 101 : S Jl, Jj, 
It., 123, distingnisbed. Dduga Prasab r SnAjiBliB 
Eatii . . . . 1. 1j. E., 8 AIL, 88 

09. LimHaiion Act, 1S71, 

arts. IB and 82 — Snit bp minor io set aside aliena- 
tion of property by yuardian. — A Hindu family 
being heavily oppressed with debts, ancestral and 
otherwise, the two elder brothers of the family', for 
thcmselvcB and as guardian of their minor brother, 
under Act XL of 1858, applied to and obtained from 
the District Judge an order nndcr s. 18 of the Act 
for the sale of several portions of the ancestral estate, 
and sold the same under registered deeds signed by the 
.Tndgo. Within twelve years after the registration, 
the adopted son of the minor brother brought several 
suits against the purchasers to set aside the sales and 
recover bark his share of the property, alleging that * 
the two elder brothers had made the sale frandulently 
nnd illegally to satisfy personal debts of their own. 
Held that a suit of this nature was not a suit to 
“ sot aside an order of a Civil Court ” under art. 15, 
Bcb. II of Act IX of 3871 ; nor was it a suit “to 


100 . - 


and art. 11—Smt for 

Procedure Code (Act VIII of 
Act (XV of 1S77J, 


poifation — Civil 
1S.B9J, s. 24 f> X 

set.. II, art, IL— Where, in eonsecpicnco of an ad 
vei-se^ordcr p.assed under the pio’.isions of Act VIII 
of 1S59, s. 2‘IG, a suit is [[since llic Limitation Act 
An I instituted to establish 

( the plaintiff’s right to ccrt.ain projierty and for pos- 
session, such suit is not governed by the provisions of 
art. n, sch. II of Act XV of 1877, but by the general 
limitation of twelve years. Jloylash Chunder Paul 
Chutrdhry v. Preonath Poti Choiodhry, I. L.'B,., 4 
Calc,, 610 ; Malonyiny Passer v. Cbotcdhry Jun—, 
munjpy Mullick, 25 IV, S., 513; Joy ram Loot v. 
Paniram Phoba, S C. L. ll„54 ; and Jtaj Chvnder- 
Challerjee v. Sltama Churn Garai, 10 C. L. 

435, cited. GorAB CiirarEB Hitter c. Mohebh 
Chtt-vuer Horae 

[X Ii, E., 0 Calc., 230 : 11 C. L. E., 363- 
BissESStni BittiorT r. Murei Sahit 

[I. Ii. E„ 9 Calc., 163 : 11 C, L, E„ 408' 

101. and art. 136 — .Ski ( to 

obtain possession of land from vendor who has been 
dispossessed and subs eyuently recovered possession _ 
-—Possession, Suit for. — A vendor who was at the 
time out of possession of certain immoveable property 
sold a share in it to a pnrcliaser by a Iiobala. After 
the date of tbc sale, the vendor recovered possession, 
nnd the purchaser, within twelve years of the vendor’s^ 
having so recovered possession, but more than twelve 
years after he had been originally dispossessed, insti- 
tuted a suit to obtain possession of the share covered 
by the kobala. Held that the suit was governed by 
art. 144, and not art. 1S6 of scb. II of the Limitation- 
Act (XV of 1877), and was not barred by^limitation. 
Art. 136 does not apply to a suit brought^ against a 
vendor himself when he recovers possession. Bast 
PROSAB JANNA U. LAKHI Ear AIN Pbabhan 

' [L L. E., 12 Calc., 19T 

102. ^ and s. 28 Sale in 

execution of decree — Suit to recover possession of' 
property sold.in execution — Possession of a person 
hating no title. — AT obtained a decree against Q and 
in execution purchased O’s property on tbc 9th 
August 1872. Plaintiff obtained a decree against 
jV, and in execution purchased, the property' on the 
fflst August 18S2. On plaintiff’s going to take 
possession, defendant Eo. I obstructed him on the 
ground that ho bad purchased' the property from 
AT at a private sale, dated the 1st September 1876. 
The plaintiff thereupon, on tbc Gtb .September 1886, 
brought the present suit to recover possession of the 
property. Reid that the title of defendant Eo. I 
to the land in dispute being not proved, art. 14) of 
the Limitation Act ) XT of 1877 1 was applicable to 
the plaintiff’s claim, and that the suit being 
brought within tw'elve years from the date, of the 
purchase set up by defendant Ko. I (which was held. 
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IjIMITATION act, 1877— coniJBW** 

2 ADVERSE POSSESSION— e(jn<«»i«ei 
88 Suit bi/ to rt 


taien up by tbe defendant LlKSHUlfiu BlUJl » 
EAMIAL VAiAD JlAHlPATA 6 Bottl , A C , 68 

89 ^(fterie ^OMeA«to« — 2Io 

kurari t tie— Onus frohatidi —Ihi plaint ff par 
ebaaed a niouzAk from tbe proprictoi in 1&G9 and 
now sued to obtain posseBiion from the defendant 
who was proved to have held under a tjcea Icasedown 
to 185f and who now cla med to hold under a 
moliUTtri lease which he aa d was granted by the 
former proprietor in 1859 The plaintiff tailed to 
prove possess on hy hia vendor witl in twelve years 
of suit brought and therefore the Courfe below 
M O 1 »> t,* 


I ■ I . 

lent baefc to the Cou« below tty the validity of 
that title DnA5CE Dhabi SiKsn V Gafi bmoa 
10B L B, Ap,151 18W B.iei 
See Pbaeup Sbr t Rvk Bahasub Siwoa 
laSLB.FC,!!! 12 Iloore’s I A , 286 
12 VV R , P C , 0 

00 Suit to »et atide moku 

rartgruni — Vciice of dam -Cautt o/ac<«on— In 
a luit by the guardian ef a mioor to reeover poesei 
lion of certain lands in her zamindari and to set aside 
an alleged tnokutari grant the plaintiff a ease wae 
that the defendants had held under a ticca lease and 
bad WTongfull} held ou after its expiration Tbe 
defendants set up an old mokuran grant under 
which they claimed to held in perpetuity upon the 
payment of a fixed rent Tbe High Conrt overml* 
me the decii ou of the first Court upon the statute 
of limitatioas held and In the opinion of the Pnvy 
Council ngbtly tliat the statute do s not begin to 


CoOUABES V SABOO CoOlUBEE 

[19 W B , P 0 , 252 
Affirmins Tekaititeb Gqitba Coouazex » 
"Bexoal Coal Costpaxt 

[13 W E , 129 5 B X B , 667 not© 
V 12 B X.B, 282 note 

91 Act IX of 1S71, art 135 

— Suit for jtotseeeion after forecloivre proceed ngt 
— Under the Limitation Act of 18"1 a mortgagee 
who has taken foreclosure proceedings may bring a 
suit for possess on at any time within twelve yean 
from the expiration of tho year of grace Art J3S 
ech II of that Act docs not apply to such a case 
OUlSABAIlT DOBBY V RaM IHoxaEUTH PaM DOBIT 

[7 C X B , S80 X X B , 6 Calc , 666 not© 


LmXTATION ACT, 1877— eoniinuerf 
S ADVERSE POSSESSIOh— csa^nKcrf 
02 • Su\thy morigngee far poi- 

eetaion after forecloture — In a suit hy a mortgagee 
to obtain jHissesB on after foreclosure instituted more 
thw tvelve years after such mortgagee had upon 


Gbixabam Dobbt V Pam MoKABOin Ram 
DonitT 

[I X B , 6 Calc , 688 note 7 C X R , B80 
f»3 4 * T r e- tcr 7 . x jf 


expiratiOD of the year of grace MODHy MeniiK 
Chowdest 1 Asbak AlLT Bepassb 

(T L. B.. 10 Calc ,68 13 C L B., 61 
See OsiiO'fAVTS Oahooolt 1 Nubsikob Pso* 
BBAD DOS 14 B X B , 87 22 W B., 90 


the property by the mortgagor AsioonarA Sinob 
r GreHHARZS 2 17 W , 189 

95 Suit for redemption 

aiaxmt pereon not clntm «g under mortgagee — 
'IGicn the plaintiff brought the suit for red mpt on, 


tereats in land Auuu v Baiiaebishxa Sastbi 

[X X B , 2 Mad , 226 

00 /Soil to let atide tale 

after contertxon from mortgage into tale — VTherea 
mortgage » subsequently converted into a sale the 
cause of action tn a suit to set it aside arises, not at 
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■LIMITATIOIT ACT, 1877— 

2 ADVERSE POSSESSION— eo»;i»iieA 
by the lower Courts not proved), tiie cliim was not 
barred Want of possession for tueUe ycaraafter 
the date of purchase would extinguish the pnp- 


103. 5’*if by aueiion’porthttter 

to set aside alienation iy judgment dthiar — An 
auction-purchaser can sue to set aside any alienation 

made by the judgment-debtor previously to the sale 

in execution which Lo thinks to be collutive, Bii- 
cnco I IIowABD . 3 Agr&, 15 

The cause of action in such a suit runs frtan th® 
date of transfer, and the suit is tarred after the 
expiration of tuelvo years, unlit* the transfer was 
actually fraudulent Naeaik Dass i Nii>i>aA Laix 
[ 3 Agra, 10 

104. Purchaser at *al» for I 

arrears of r«ieniie~-ik\lmi ialiikk —J- purchased 
a sainindan of which certain mnutahs were claimed 
and taken possession of by JD and C as moknran 
holders of a shikmi talukh created by the former 
zamindai before the Decennial Settlement To a 
suit by A for the recovery of the Unds, S and 
C pleaded limitation, calculating the period from 
the time of the purchase in 1833 Iteld -tbat limit- 
ation must bo computed sot from the time of the 
purcboee, but from the time when possession woe 
taken from the purchaser T\ isE t Bhoobuk Uotb 
Debia 

ca "W. R., P. C., 5 ; 10 Moora’a I. A., 106 

105. — Suit by purchaser to 

compel eamtndar to register —Where a 

lamindar refuses to register a transfer on the appli- 
catiou of a purchaser, the latter’s cause of action m 
a suit to compel him to do so arises from the time of 
such refusal, and not from the time when bis title 
accrued by bis purchase RAsniKA rxBSBATi Sba- 
unoo e, GooROO PEosuinro Rot 20 “W. B , 125 

106. Sights of — Limitation — 


LIMITATION ACT, 1877— con<»««e<f. 

2 ADVERSE POSSESSION— co»fin«ed 
anamg in 1842, they were barred by limitation 
Ebatut Hossbik c. Geidhaui Lail 

[2B.Ii.R., P. C,76:ll-W.B,P C,29 
12 Moore’s I. A., 300 

107. — Suit to recover land sold 

tsi execution of decree — Possession — The purchaser 
at a sale held on the 14th September 1681 in execu- 
tion of a decree m tbs form of a money-decree, 
obtained npon a mortgage-bond executed by the 


. • «v I 1 

possession in November 1866, In July 1878 the 


AIvnbasi Eoke t Nowbctto’t Kobe 

[8 C. L, E,, 423 

lOS. Settlement by retenue 

authomliee — Where the defendants, who were at the 
settlcmcut in 1841, when the estate was farmed out 
recorded as ptoprietore by the revenue authorities, 
did not bold proprietary and adverse possessiou till 
the expiry of the farming lease , — ifeli that the 
pUintin’s suit was not barred by limitation as not 
having been brought within twelve years after 1641 
Ravaisbsb Sihoe t. Satva Zaxim BiitaE 

[2 Agra, 8 

100 — Settlement by reienve 

aiUkortties~'Co‘thar»r — In a case la wmeh, after 
reenmptiOD, one of several ebareholdcn, for himself 
and the i^bers, took a settlement from Oovemment, 
the right of any other shareholder to the property 


lin 


[ (wUibuiu uMuv uB 11 luL wuuie lauus were held 


veyance or assignment, and, their cause of action 
TOi. in 


[8 C. L, R., 4D3 
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JAMITATIOK ACT, m77~rrn!nv.r.!. 

p^rTt' O 'ijj Jk f.Ci if if fit utiifft'fi •ii^tipiUyt 

Kt */{ A i:, T. Moiu t(,M 

[T. L. It.. l.'U3om,.t>7e 
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[1. L.R., 14 Cnle.,074 

121. - 

- 


“ • ' yv»jrji*4*#. « 

f' 

r' •/ 

*<fi 

r.'i* t > tr. 

J/# r/* 


-r ?t tl.rry fx sKartri— JUt’tfij tn.n (■>/ tar </ 
Vtfri! 'rl^.i;nri — J!u}H tf t'lr ft^rr i n rtptffi rr 
it tr' /t r rttftt tyfit xi J'r rit <J‘ iiriilitdt it Jf r 
jt,.-’. ji iK— -III IJ'-IT Uic j.r' lH-rlv in <ii>jniti" 

’i»y tlmo rp-'lnrfr*. /), J, :\nil Ji. In 
I'-r? r.ld’U' rdlf.itn.i tlir j'riijurty nint Tnortynuiil 
it ncni'i t(i,.»tWri\ j'trfon. In 1SS2 tlic liun: of J> 
nml .( l.ro'.if’Iit r. Mitt to rulcctn Uic «i.(>li' of tlip 
Jiro]'. Tty, or tiif ir I'orlions of it. Tin- tli frticc to tUo 
f.iit v.’.B tint it wn't hirrtii l.y limitiition, iifins 
i.r. nior<‘ tlisii tn'ilvo j ftir.i nfl. r li hid r,- 
(i. inu-.: till’ j'ro}''rfy, ntiil //’s p'«-rf'iDi) «iu,8P'jin'tifJy 
to j.r.i'h riiiiliij'tion limint: he it mlvcriic to the -plain* 
tifTf. r.nil th.’lr predfO. in title, i/r/rf tlmt the 
Mill V rot I r.iTitl hy iiuutatinn. 'Vhni J! rnlcrinil 
the j’lopirty, ho In hi it, ii« U'^nnls hif c-o-...h.ari rs’ 
intirii-t.i ill it. lit nli.Tior, and ni. Mich liis JiO=«ifmoii 
inn rot ndiinii’ to tin lit. It did not ipntnidict. hut 
ralliir implied and pri fined, their nltiin.ntc jiropric- 
tari ri.;ht. In the case of a co-slmrer holdiiif: nfliT 
mltmi'tion, limit. 'ition iseoinjiufid only from the <I,ifc 
i\lun the j'O'si.’.'-ioiihecomeTimlverfchy thensi' rtion of 
an I ii'lufii e title and (nibiiii^fi m to flic ritrlit thus 
set up, in an.'tlo;’y to the iiroii-fion ivliicli Imrs an 
c.iclndid slwrcr generally after the lapse of twelve 
years from the limcvihen he hccome.s aware of his 
eicliifion. As lone ns jirssefsion can he referred 
to a light C! nsistent with the suhsi-stcncc of an omier- 
ehip in being at its commencement, so long must 
the j' 0 = 3 f.s.sion he referred to that right rather than 
to a rivht which contradicts the ownership. IfAit- 
cnA^nnA YASnvAbT SiRroTDAii v. SAnABniv AnAai 
SinpoTBAK . . L Ij. E., 11 Bom., 422 

122. - Saif for redemption cr 

reeoeery of property on payment of a charge — 
JPas^eseion after a redemption hy one of several 
mortgagors. — Tlie plaintiff sought to rccovci- his 
Jiather's share in two portions of family property. 


! liITiIlTATION ACT, 1877-coaf,-n«ed. 

I U. ADVIillPF, rO.SSES.SIO^'-co«f,•nMpf^ 

f o-ieof wiimh hid iiren mottuaswl by tlic plaintifiV 
I fntin V and flic f.itlirr of tlie def(nilant Ko. 1 jointly; 
j tin nthir had bicii mortgnnod by the plaintiil’s father 
I pintly withthf fatlicr of dcUiuI.mt lio. 1 and the 
i hn«'’,imi f,r defindint Xo. 2. The first was redeemed 
by the father of ib fimhnt Xo. 1 alone in 38CS ; the 
*fco:id was nd-Tiiiol by tlm dcfiiulant Xo. 1 more 
j thin Irehe yenif befo.-c the suit. Tlie p.irtics were 
j Jialmtniditif, and the plaintiff Imd a brother and 
I flir.e fbters. fiily one of whom fdefciidant Xo. 2) 

I '-..IS a piity (o the snif. Difciidant Xn. 1 contended' 

I tint file .'.nit was di f. dive for want of p.irtics, and 
; that it tt,is time-barn d. f/>ld that the plaintiff’s 
I Iri.tliir and sM'rs onirlil to have hcin joined as co* 

, pt'ii'itiff-. tiic difindiviit Xo. I's pessession after 
I rtiirmption not hring nditrse to tlicni. If it Was 
( a'lverre at all, i! was advirsc to the whole of the 
: pliintiff’s branrh of the family, so as to bar the right 
< of the group .iKogifhcr. Ihit that was no reason 
I why th.’ ro-oinurs slionhl not he admitted as co- 
' plaiiiliff.s. and the .Miit must go oniinoTi its merits. 

! Itn.MTMs r. Js'Mii. . 1. 3j. K., 11 Bom., 425 

f 123. Jtedemption of land Ig 

one of If!, rc~m‘ rigngr.rs and rc-mortgage thereof 
— I'x sse Slit, n and' r second mortgage for more than 
fffhr t/rars.- A and J}. two hroth'ers, being entitled 
forirliiii land, nu.rfpigid it in 1832 to C, In 1864 
A ndeimed the mortgage and re-mortgaged the land - 
to J) for the .s'lnie amount. In ISS.'i the defcnd.ants 
f-ons of .-I) redeemed the mortgage to D. In 1886 the 
plaintiff (son of Ji) sued defendants iind the representa- 
tives of C and J) to redeem a moiety of the land on 
payment of a moidy of the nmomit due on the mort- 
gage of 1852. The defendants pleaded, infer alia, 
fliaitliesnit was harred by limifafion, as the land had 
been held adversely since tlie mortgage of 1864. 
Held that, in the absence of proof that the land was 
held witii an assrrtiou dT ndverse title, the plaintiff 
was entithdlo a decree. ilomiN r. OoTmiWA5GAirsi 
[1. L. R., 11 Mad., 416 

124. Ifortgage — Conditional 

sal, — Forcelosnre — Suit for jmssession — Heg. XCII 
of JSOO, s. S— Cause of action — Limitation Act 
fXlV oflSo9 J, s. 1(J2).~L suit for foreclosure W. 1 S 
broiiirlit in 1SS6 iij'on a mortgage by conditional sale 
executed in IS-IO, the condition being for payment 
within five years from that date. The deed provided 
tliat, in deiault of payment within the prescribed 
period, the property mortgaged “ will be foreclosed 
(baibat). and this mortgage-deed will bo considered as 
an absolute salc-dec-d.” Between 1846 and 1886 no 
foreclosure pracceding or other steps were taken by 
the mortgagee, and no admission of liability’ was 
made by the mortgagor. Seld that by reason of Act 
A'lC of 1SS9 (Limitation Act) the plaintiff’s reinedy 
was ban-Ml during the currency of that Act, and that 
the time ivitliln wliich he was entitled to maintain 
an action for foreclosure, if he had taken'tlie proper 
prccecdinKS, expired in 1863. Held also that, even 

-- ■ ° — dcrEcgnlationX-VIIof 

; . ■ , . of action was the origi- 

nal non-payment of the money on the due date, and the 
provisions of the regulations could not create a 
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LIMITATION ACT, 1811— contmutd. 

S ADVERSE POS'iESSION— 
through h m It folloucd that a snt to obtain from 
tho30 cUinung through tho son, Tvho was now dead, 
the one fourth share brought more thin twelre 
years after possession taken by the son, by a pnr* 
•chaser, relying on a title through the fourth ce^pio 
pnetor was barred by limitation nnder art 144 of 
the second schedule of Act KV of 1877 Ram*- 
XAESaAUUA t Ramakka I Ii R , 8 Mad., 482 

CoiiECTOB OP Godateet t Addakki Rauaitta 
PAHitrtu . Tj R , 18 I A , 147 

116 ■ • Senamidart — Ftrtiase’’ 

at sale for arrears of rerenve — In a suit against a 
purchaser at a sale under Act XI of 18 9 s 13 
the plaintiff claimed to have an incumbrance by 
Tirtne of tuo moknrari pottahs erecutcd by the 
heirs of the last of a series of benamidars and 
the question was whether those who had granted 
the moknrari were entitled to all, or to any and 
wl at part of the land comprised in their grant and 
as to this the most impcrtant fact naa the actnal 
possession or receipt of the rents it being found 
that the last beuamidar had act lal ornership of one 
fourth of the property comprised therein JMd 
that the incumbrance was good to the extent of 
euoli one*fourth share and the twclrc years’ bar 
coinnencing from the date of possession first held 
ulrersely the suit nas not barred by art 144 Act 
XV of 1677 lUAUBAtroi DsauK t KAUiESWAiit 
PsEsnAS I L R , 14 Calc , 103 

L R., 13 I A , 160 

117. ■ Cause of /tcfion— Acte 

UTe/lSri and Tr 0/IS77— i? a Hindu widow 
granted a junglebun tenure to certain tenants in 
rcipect of a chur belonging to her husband’s estate 
Au amulnama was granted to tho tenants signed by 
A karpardaz of E in respect of the tenure R died 
11 January 1801 and was succeeded by J and P 
twi daughters the last of whom died on the 3lst 
Diccmbcr 1880 On her death the grandsons sue 
cceded to t1 e estate On R ■ death, J and P got 
pr'ssession of all estate papers and amoa'^t them a 
Jovl granted by the tenants in rctnm for the 
amulnama In 1865 proceedings were taken by the 
tei ints to ol tain kibuhats ou the footing of those 
d cumcnts which proceediD"s came to an end m 
1S68 In 1873 J and P instituted suits against the 
tenants alleging the amulnama and do rl to be 
fo oCries and seeking to enhance tho rents payable to 
them as » ell as to has e it declared that S. s acts did 
not bind them In these suits it was found that J 

from R’s death to raise tlie quest on In ^884 
D, a reccirer instituted a snit in the names of the 
■'randsons to eject tlid tenants on amongst other 
croundg that the grandsons reversioners were not 
bound by R’s acts an 1 that the junslebnri tenure 
was not binding on them that the tenants were 
middlemen and had no right of occupancy , that at all 
events tho plaintiffs were entitled to rent on the area 
TOL in 


LIMITATION ACT, ISll—eontxnued 
2 ADVERSE POSSESSION— roKt.»«e<f 
of land then held by the defendants, as there had 
been large accretions to the amount covered by the 
amalaama and dowl The defendants amongst other 
things pleaded limitation Seld that the suit was 
barr^ by limitation Adverse possession began to 
run on K’a death (as J and P, who represented the 
estate, srere then well aware that the tenants claimed 
to hold the lands under a permanent lease and 
though J and P received rent the possession of 
the tenants was adverse to them), and more than 
twelve years elapsed before Act IX of 1871 cime 
into force and therefore the defendants had then 
(ditamed a good title by adverse possession as against 
all the reversiouers which could not be defeated by 
th^ provisiona of the subsequent Limitation Acts of 
1871 and 1877 Dedbdmoti Qdpta » Dati3 

[I L B , 14 Calc , 323 

118 — L mttalion Ael J877> 

art J41—Adier»e possession agatnsh ido o~Reetr- 
tioaers — Tlie plaintiffs sued for possession of certain 


ing himself to be the adopted son of C and being 
II possession of the property in dispute since the 
death contended that tho claim nas barred The 
Court of first instiDcc dumissed the claim as bafred 
by art 118 of the Limitat on Act and on appeal 
the District Judge held that the claim was barred 
by defendants adverse possess on over the pro 
perty tor more than twelve years On second 
appeal it ivas eonteudeJ that the suit being by a 
Hindu entitled to possess on as a reversioner m tho 


[1 I. R , 10 AIL, 485 


110 Emda Kxdovi — Adopted 

son — Adverse possession against ividoi for mare 
than taelie gears Effect of as against a sulss’ 
qaenllg adopted son — ittle — Adicrst possession 


dant from the management and enjoyment of the 
property in question In 18S3 the pbintiff sued oa 
the adopted snii of S fo reeoi er i ssessiun of the 
property in dispute Held that the suit was barred 
the defendant having held adv erscly to tho n idow for 
8 r S 



( r.iMO ) 


O? CASES. 


WMlTA'llOK ACT. lB77.-.^mi6n. 

ADvr.!t-r. i’i»s>r,H>tox--r, 

f»., tirf. tif- Ir.-i;-, r t ntUl- il 


i liIMITATION ACT, 1877-con/, •«,/«?. 
j I’. .VDVKIiSK TOSSEsslOX-con/i-nncf/. 


fMvx Mflr R'rvio* hM 

I* *!i iVi lent I r ( Vi'if ti* jri f*f 


t»-> lou , r ( tii iltrulul i.'i of 3J>1* - - ^ Suit Jvr dcclamtton of 

On •,.> i)i.' (!,{, to Ml- S — I" R «»>! t!<e P'lrt'fs to xvliirh a-cre Kiunlmclrl 


Hi, ( !• nt • ilfftit r l3i‘' fl'Otii'* of (li** 

!-n,: M,i« Mir ('hiiitifro i , th- 


i*m:1 1 * 1 '* V 1 " < r. i' n'vil to 111 * .or. 

Ait! ‘ ,,-!i lis. ir.Ai t'l thr v.st.v, ».,i* iistdl 

iv lS,> 1 ,; M.i- i‘i fi sii’-ii.t* fiiul tlnir lolrn .ii 

t'TJ' ‘-'itl ,:ir! r 1:3' \illr ot lai,;* 

t'l.K s tt,i r>ti.i;t!i mti'''') i.ttnrlu t to tSo otii.-i' tiV 1' 

1' .< !'• ,!• n i'S l.tt. ■urn , lotN n'ltt V. ,1 

tt.ifif',., l.t rifiv fi'-r I'l til' o •'■■.I''' of J'llof of 
jniiiiVt h.*.!",! lb: tii. //rb' ni*o tint. niinii)" 
ii,,' M.'" vrm-'t t'V J'!o!i, i'uftibi n» niTvi',"* iiij «iic- 
r 1 yi'in ri j ko.: r.'m oo •! J o'lly riifi tin* 

>1: tsE« fr>”n liii lif:r of liii <li \th in lS71. ntui tli- 
J!",.'!!; •’lit. li-i\ HU* J'lii iib.t oitiiiti tH'ihr \i;ir« 
iro’i: tint (I'ltr, tie: ! irr» '1. IvltliiilNA.,! 

V!T(Ul!;,t.^ . , . ' T. Li. B., 12 Iloiii., 60 


s ti,i r.t 


1 K/irn I'ltf Ir iitv! n-toj'.' oiio/r — .lH'tchnrn! 
r'ii/r,' ,/r/ ,V/ o/' ij" ■■ ,l<tursf jmsirt- 

j,i itt'uth, yif.tUMVl -In 1S"<5 A 

o*'‘,o'i!ii'.l n I- Oil o nti'riu’iioi', ntuinlltii; liiii, jio.-'i s- 
itio’i !n,(1 « ttjoyiin til "f nrttnn itntn j'ro[Hfty, rotiMvt- 
ii))' of utnl of catii n1lo'.vaitri ntmtinlly pniil 

fwiit till' (iov, ramuit trniMiry ratlnl tnobmi ui«nl“. 
A otnl lii< Mtroii'OiK lontiimni in j'O'-o'^ion liown to 
isr,". nliiti tlir itintii unn nltacbol on Inlmlf of 
liovirtiiiKtil ji. luliii'* iin iiiijuiry. luuitr 15, ntimy Art 
XJ of IS.'l’. into ti„> title of tho lnyldrr.i of the iiiant. 
'i'iic nttariiniMit nituiiini in force tiil ISoo. 'vlnu 
tinn riiiitf 111 tinally ibritlnl that the iltatn jiiopctty, 
witli the lae, ji'.io'i of !i cutnin portion, slimil,! be 
rc'-tornl to tiune from wliose iiO'n'i'MOu it bad Innu 
tnlciii ill iH.'i;. 'nu'reupoii A, the successor in interest 
of ,{, njipiied to tiie Colli ctor to lie rcflorid to jiosscs- 
tioti. 'i lic Collector rifusul. Z) tliercforc sued Iiim 
for nrrinra of the inohns.n luiials and obtained a de. rcc 
in ISOS. Tlurcafter J) did not receive any p.iyincnt 
fioin the Mournment trca.sury. In 1SS3 1) fded the 
jiri.ciut .«nit iijrainst (iovcrnnient to recover jiassession 
of tile iiuim l.niids to;rethcr witli urronra of tlio aniuls. 
llfUf al.s 3 Mint, even if Mio suit were cogniiiable by 
the Civil Courts, it would be b.irred liy limitation. 
The plaintiff’s liglit to tlic pcrio.lical paj incuts was 
liaiTcd by a total discmitinunnce of them for more 
tlmu twilvc years holbrc the institution of tho suit, 
notwithstanding his decree for the ainnls iii ISGS, 
which miglit establish his right to them in that parti- 
cular year. jSTc/rf further that tho claim to tho 
lands was also time-barred, the Collector’s possession 
lioiiig that of an adverse holder since 1805, wiicn tho 
attachment was ordered to bo withdrawn. The land 
could not properly he said to be in enstodia Jegis, 
Government having taken possession of it in its own 


■'mini- Ih" d'c;, c of the j lirahmvii fotlowiii'.: the .Marmnnkkafayain law,- the 
iliff-. Wire inMMitl t. th- f plaintiff said ns Mm adoptive son of the last member 
;\> i'sj-ntrMc'i j'.-av,d fo,-. ’ of an otlv rwiv'.' t .xtincl inana for a declaration rf his 
of the v.itau i.,,* v.stul j tiMe to ciriain lands ns the sole unden of a dovasi.m. 
nh'.tv .and tlnir h'irn .ii J H*’ n.as in p v.ioii of llic greater part of the laud, 
Ic o! inv,;. ; i>nt one p iramba was .alleged to ho liclel adversely te> 

fnrbi 1 !,i til* odicc ItV 1' • 1“'“ *’>' " n ''‘’t joined in the suit, and tho 
scciioitN fj,-li!<, and *v. ,v f t<': nJifs of part of the remaining land had 
Ml' a •. -.r.' <:f jMiof of ' atloniid lo the' defindant. In IS75 a suit was 
ii. //cb' nl*o M.at.r.-snm- • t’Wiuht by the defeuii.iut's brother aud others 
invalid n» m.-ai',"* his siic- | agsiin-t the plaintiff asid others to set asitlc an aliena- 
. ■! I ic:lv riifi ac.aio”! the pri sent jtlainliff’s predecessor in title, but 

lis di v’.h i,i l-‘'7'l, and till' ' tl“' suit was dismi--id without any dicision as to the 
lihd within twihe vium ) cu-uniiml rigid of the Mien pl.aintiff ; and the present 
Ivrri'l. lvuisn,\.vai f I’l liiitiff had no fnrtlur notice of interference by tho 
T. Ij. 12 Iloiii., 60 i prisent dvreni!anC.s mana that the claim vv.is 

; not Inrnvl. ami that tho jilaintiff was entitled to the 
O'Htttt}! Cferen neiA ) decree .stiirl for. tT'ltlUvM.WAy r. PAIf.lVMSWiltAK' 

!ii! niirilr — .tlt-tcfinrii! ! [I. L. E., 11 Mad,, 116 


I 132. Alanaper of a Hindu 

j fcm}>lc~S>.ernK-.T on nerrnnts of an idol—Jti^hls of 
mnn-ryce and srrrant.i inter se.—Thc plaintiff was 
the hereditary managir of the temple of Shri Ban- 
chol Itniji .at D.ikor. 'J’lio defendants were the 
hlievaks or ministers of the deity, 'rho plaintiff sueeJ 
to oust the defcnelants from a certain piece of land j 
nttflclied to the temple, alleging that the defendants ' 
liad erected shojis on tlic laud, and appropriated tho 
rents lo their own use, althougli it had been already 
decided in a suit between the parties that tho land 
was nivvay.s to he kept open and unoccupied for tho ' 
use of the temple. .The shavaks contended that they 
had been in c.xclusivc ami uuinterrupted possession of , 
tho laud in dbpute for more than twelve years, and 
that by rensoii of such user they had acquired a qnasi- 
proprictary title at least as against tho manager of 
the teinjile. 'They .therefore pleaded that the suit 
was barred by limitation. JTeid that the defendants 
laid not by occupation and user acquired any title as- 
against the plaintiff, who was the manager of the 
temple estate. They Lad come into occupation 
originally as servants aud representatives of the 
deity, and during tlich- eccupation they could not 
by a wish change tho nature of their possession. 
Both they and tho plaintiff hold the land for the 
same deity, and their rights could not be adverse to 
each otlier so as to give rise to a title by prescription. 

The only question then was as to which of them was- 
tho proper representative of the deity for the particular 
purpose of this suit, and that question had alreauy 
been decided in a former suit in favour of the plain- 
tiff. AItoti BnraABHAr v. Manohae Ganesh 

' [I.I,.E.,12Bom.,322 
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IMGEST OP CASES 


( 5238 ) 


XmiTATION ACT, 1877— eonhstiei 
2 ADVERSE POSSESSION— <*o»««a«erf 
fresli cause of act ou Senonaih Oangooly t Nut- 
tinj Proshad Doss 14 O L R 87 rrfwred to 
ilUBAIIHAB t KaKCHAN SiXQH 

[I L R., 11 All , 144 

125 Sinditlau — Joint fam Ig 

—Purchaser from one co partner — PlAiatxtts being 
members of a lomt Hindu fa nily alleging dinsion 
and a Bale to them by other members of their share 
lU the family property more than t vclie year* before 
suit sued to eject a more recent p ir^aser The 


MtiTitiaAin i Ramaibiseka 

[L L R , 12 Mad , 292 

129 ParUt on — 21aen>ifion 


which otigiuaily beiougea to tue lamiiy As to luiu 
the ordmary rule of lim tstion (art 14t) applie* 
Beatbao V Raeeuin I Ii R , 28 Bom , 137 

127 — and art, lH^Exclu 

s Tt possession hy one of the eo sharers of portions 
of joint property the rest iethg held jointly 
Plamtifi and defendant ^0 2 (tuo sisters) inbmted 
jointly to their father s estate twenty five or thirty 


there in the charseter of a guest There was no 
evidence that plaintiS siserted her title to the 

.1 T 1 r 


Ah Khan v Akbar Ah Lhan 1 C L R, 364 
followed Baboda Sendabi Debt c Ahkopa Sok 
baei Debt • • , • 3 C "W BT , 774 


LIMITATION ACT, 1877— conimuei 
2 ADVERSE POSSESSION— coji^rnnei 

128 Limitation Act 1377, 

* 10 — Trust — Spiritual slavery of disciple to gum 
— Act V of 1S43 — ^This was a suit brought in 1881 
by the head of an adhmam for declarations that a 
math was subject to his control that he was entitled 
to appoint a manager that the present head of the 
muthwas not duly appointed, and his nomination by 
his predecessor was invalid and for delivery of 


was founded hy a member of the adhinam Many 
prosjons hcai^ of the muth had agreed to be 
slaves- of the head of the adhinam hut for over 
sivty years the head of the adhinam had cveicised ro 
management over the enoowments belonging to the 
math and ina suit (compromised) of theyearlSotthe 
present pretent ons of the head of the adh nam had 
been denied in tote Ihe defendant had succeeded 
lu 1880 to the management of the muth undei the 
will of bis predecessor dated the same year and was 
Dotadisopleof tbeadhiaam Seld that the loit was 
barred by limitation in respect of tho personal eUim 
to manage the en lowtceo^i as to wh cn no claim had 
been put forwardfor sixty years that the suit was not 
barred by hmitation in respect of tho claim to act 


agreement ot the head of the muth to become the 

slave of b s guru could have no legal operation 
suce i8>3 and that the adverse possess on of the 
defendant from that year was fatal to any cla m of 
the pliiatiC under such agree ent QITA^A Sasi 
BANDOA PAKDABA SAKNADHI r Ea'4I>ABAMI Tavi 

BtBAU I L B , 10 Mad , 376 

129 Grant of projite -of 

deshmubki vatan in perpetuity — Sereditary 
gomaslas — Sow far such grant ahd after the 


granted by way of remaneiution for their services 
K201 and a quantity of gram out of the annual 
vatan income in perpetuity In cansideiutioi of 
certain sums obtained from the defenUnts 1 mort 
gaged the vatan property to the defendants who 
eubsequently suel Y upou the mortgage That 
suit was referred to arbitration and an avard 
wav duly made and a decree upon the anard 
was obtained by tho defendants against Y In 1859 
execution of the decree was granted against r In 
186t the services connected with the vatan were 
discontinued by Government In 1871 V d ed The 
defendants having kept the decree alive sought in 
1881 to execute the decree against the pUmtiCs* 
eldest brother, who filed objections but his objections 
WCTe overrule and eiecutioa was ordered to issue 
Tbe plaintiffs brought this suit in 1883 for a 



( r.2t3 ) 


inr.KST OF 


I.IMITA'TIOK ACT. 

«, AlA J.llf'l. l’OSSI,Si> JOX— 
xsvrr- (-..rnl*,-!.,,! lo t!,.. j, or!i'r,;,T, !«;,vl}„r (IcAtf 
.M». 1 tilt' nti tltr.tiJ.fil (licHplr/U ivn< 

f ! *.s!^ rln!. n.Vnt u}. i„ } h 71 . fus.) OnUd tW vor 
h*' I.-V'! < x<,-n!<'‘l nu iso’.nutd -t dliUinri/'mr ,li rc.’uhdl 
,1' I'd-J'^rffc nn f.f!ntf of 

p.; 'vn** tl!!' rijf'nlnnf 
t-ii.-M id nminjijjnui!. il l/>5'.' Wi 

tiir. InldTl tltf tlr»t }':)r}»irt.jl to ranrr) 

‘.lirbotfumiiit S*. .tc n f<(ri (i to, Imt it ftj'jtinr.dl tint 
!d fi. r.r drtiinlly t.— itud! tio- iiimv/. so.'stt. ftti.l thttt 
(K fdd'J ji-.t .Vo. tJ n^U'.x] \!>rK.-.ii. jvtl.'oji'tji tliiii iisui 
sdi’f.'tdodtly Cj oitt^ftTo with 

.Oiu! loMtJ.r |ini(>(r(i.*t/,;,i!t. r>y;t!. d-'Amti.-it V«. 

05 . to tii.- of tho -nit. U<!ii tint 

Vfo. 2 oti I tl ^vrri^ i:> d»!vir^'' of tlto luort- 

k-Afi' I'rtiiuo % fto'ii !87l, ^f;(J tj,.{ {jj,. tu,-,rtj..n”/> «-5i 
■■ jnm'iy i’lMiliiE, u liM. viT th<' jidrifH.' of !!n> 
(! •ill t!i{. dvio! tn ! - f'. ivrdt t!irr>!tv. .SriuiAV.v.'fAV- 

r. Nl.S ttt.V!'”! t.tT! .‘'■.(.ifJ-!) 

tr. r,. 18 Titad., 3-12 

138. }\llr\tthtr rrii'f 

tf tr, Jlh}> o t/ -.iilr'rif p'>sf<ii)'ti~~J!rUn' 

f diV*. ni"i' Ip tSf p'sini-rtir, J'lTft Inud in 

«l!h 0 '.!)' r lamU were td out in )n!iii 
tvnii il-sr-ptfii! Iiv tfio iirdlc'mor in iiit< r(<l of tlio 
p1.ii(it!/r». Jtiirii).; till' I'ontiniiiiiir.' of (lie Miil IdniK's 
tlir Kiiiliii (lUjinto 0 5 ' l.nktn jiot'.MMnn of. «n<l lirlil 
jviivi t’lr'ly iiVi tlif’ i!ff< mt-vtitu or tlicir jiri'(lrorf.-or, 
Tlip iM'' 5 ‘"”5 ‘Iir-jutni n'lrp rrliiiqiii^lndi I 1 .V tin' 
Vntniittr ninl d.ir-intn:itnr in fnvonr of llii’ iibiiiti/Ts 
on tin' t-tUli Jniic ISOl. nnd they, on the 2Stli 
.r«np IS'.Ut. limnclit n Ain't for rreovory rf j'otsf.'sion 
of tlv' tViAjitilovl ImiiI from tlio dorn'Klntits. The 
(irfinco wha tint the suit wns hnrrod by liinUntion. 
Jffli! tint nrt. 1-t-l, srh. It of the I.iraitation 
Act. to Ihn rose, mul th.il th" snil 'vns hntred 

by limit.ntiom inniimiich r.t it tv.n not bronpht within 
twelve yr.nr.s from tb.e (Into when the iKriiffsion of the 
(h'fi'mhnti licroine mlvorse to the iil.'vintilT.''. buffer 
Chnndni Pal Chor'if.ri/ v. Jlnjrodra J-iol Gnsicami, 

I, L. Jl., 2y> Cnlc., IC 7 ; Giiiiyn Kvmar ^lifter v. 
A^uloth Gi<s«!in!, I. /.. V..23 Calc., SG5 ; fjharat 
tSiiii/fari J)alia V. Hhnho Pfr^hatl Khan ChoirdKitrl, 

I. A. Il„ 13 Calc., IQI ; nnd Chinto v. .Tank!, /. L, 
Jl., IS Horn., 31, ilistinpnishetl. Gotiutda Katii 
Skatia CnowDiiny r. Sckja Ka>‘ta I.Aiiir.t 

pr. li. H., 38 Calc., 460 

139 , — — - Jlcrtgayc clalinq from 

Icfore the minrxalinn of Otirle — Oiiilr Jlfjemplion 
Act Xlli of 18 G 6 — Under-proprietary riyhis of 
third parties in adverse possession, icilh a suh-settlc- 
inent of one of the rxUapes mortgaged . — In 1854, 
before annexation (1S5G), the owner of a taltikh of 
ten villages niado a nsiifrnctiinry ninrtgaprc of the ^ 
entire ilaka to a neighbouring talnkhdnr. The mort- 
pagoT (lied in 1857, leaving a minor son, to whom, 
during the events that followed, the inortgaco was 
unknown, nnd whoso attempts to establish an inherited 
right to the smTlgngcd ilaka against the talnkhdar 
were ineffectual whilst that ignorance lasted. The 
confiscation of 185 h had at one time swept away all 
rights, whether of the talnkhdar, who was mortgageb. 


( 52(1 j 

I/I74ITATIOW -ACT, 1877-conllved. 

A 4I)VEJ>.8K VOSSKSm}s~co„tinued. 
or of the worfgagi,i-'« heir, to redeem, or of any 
ttmh'r.proprh io» on the ilaka. T/d, effcet was thus 

mwtemeud. In the settlement of 1859-CO, adjust- 

mentswvre made of tlieomursliipof property, and in 
this rase firtth-mciit was made with the hhikhikr ol 
his larger talnkhd.ari r.siste, in which the mortgaged 
ilaka was at the nme time iucurri'ctly included .as 
part. The right of redeinjition was rr.slorcd hr Act 
1 Sill of the iii;irtgag(>r'fl heir behig, hon’cvcr, 

! niiaanr,' of his title (orciirewnnyjnorfg.age. Under- 
projirid.ary rights were restored by order of Govern- 
I ment jn .*;ueh right.s were, avith a !mb-.sc'ttlc- 

I meiit, derrrwl by a Settlement Court on the Slst 
I .filly ISOG, in one of the villages of the mortgaged 
I ilak.a, in favour of n elaimaiit, through whom the 
' (lefeii’lmis in this suit noa- made title, Jn ISSl, the 
I mortgagor’s htlr, having hy that time discovered the 
( viiftence ef the umrlcagc of 185-4. sned the heir of 
1 the mortg.agce to tuforcc the right to redeem. He 
I ohlnined agaiiirt the tahikhd.ir ns such heir a deereo 
: for jioMcssion of nine of the villages in the ilaka, ^ 
! JUt'i \\ Jindad JJusaiit, J. Jj. Jl., 15 Calc., 

j 801} : L. Jl., 13 /. A., 100, but the tcnlli was in the 
: liatids of the uuder-projirif tors above mentioned, whom 
1 he fiKit for possf-ssion of it in 1887. IMd that, in- 
I nsinneh ns llie defondant-s were hy the decree of ISGC 
j established as owners of an nnder-proprictary right, 

[ becoming tin reby entitled to a sub-settlcmcnt which 
they had obtained, their p ssossion was adverse to 
any one rlaimingto iic talnkhdar or superior proprietor 
of the same estate, ns well ns to others. The defen- 
dant’s possession with title dating from 1SC6 at 
latest, the lapse of time h.arrcd fills suit under Act 
XV of 1877. IjiDAD HusAix r. Aziz-it.v-Vessa 

[L Ii. R., 23 Calc., 48S 
L, B., 23 I. A., 8 

140 , — -- — Jlight of possession 

claimed hy tenant against landlord — Jlorfgage Ig 
lattdhrd — Possessory suit in the Mamlatdads 
Court hy the tenant against the mortgagor — 
Decree in faronr of the tenant — Assignment of 
mortgage Ig nior/yrf.7ec — Sait hroughthg the assignee 
to recoecr possession — JJjj'ecf of Mamlatdar’s order 
against mori. 7 nyor.'- 0 nc It, who was the onner of 
the land in dispute, mortgaged it to B in July 1870, 
In October 1S7C the defendant, a tenant of the land, 
obtained an injunction against Jl restniiniughiaifrom 
interfering with his (tlic defeudant's) possession, in 
possessory suit which was filed in the jVfamlatdari s 
Court in May 1870. In July 1877 P obtained a 
decree on his mortgage, and in execution ho gpt 
possession of the property from Jl (the mortgagor) in 
Juno 1879. The plaintiff, who was the assignee of 
both Jl and JR. (mortgagee and mortgagor), sued the 
defendant in ejectment in September 1888. Both - 
the lower Courts allowed the claim. On second appe.al, 

— Meld that over since the proceedings in the Marfat- 
flnris Coart commencing with the defendant’s suit in 
May lS7Gj the possession of the defendant, ryhatever 
may have been its nature originally, was distinctiy 
adverse toP, and also to the plaintiff, who as assignee 
might have taken possession at any time under the 



( 5241 ) 


DIQ^T OF GASES 


{ 5342 ) 


LIMITATION ACT, 1877— coHi auerf 
3 ADVERSE PO‘'SFSSIO ^< — continued 
133 — Advene poteees on of 

defendant supplemented hp prextoxts adverse posset- 
Sion of xvidow ip xohom defendant i as adopted — 
Jjimxtation Aet (’■XT' of 1877 J s 3 — B diedm 1865 
without a son leavinj; three wido s ttr L^^A and 
C of wlciB i 'las the eldest and C the jonngett 
The plaint ffi "as unanimously selected hy the three 


adopteo tne uei ui ij u lue lu u a ^usi looi 
the plaintiff filed this suit against the defendant 
alleging hinself to he P s adopted son and as 
such claimi ig possession of £ s pr perty lie d d 


baTtng heeo earr ed out without the coosent of L the 
senior widow lie further contended that the 
pKintifl s claim to the property was barred by limit 
ation it hiring been in possess oi of limsclf (the 
defendant) and L for more than tneWe years before 
this suit was filed Held tliat the suit was haired 
by 1 u itftt ou (art 144 of the Liraitalion Act XV 
of IS"?) the defendant hanog been in adrerse 
possess on of the ^perty for more than twelve 


iioiu jy a u lua lue ^aulus taut Luueiu e 
became barred in IS'S Pidaiiuao c RaoiBaT 

[L Xi R., 13 Bou , 160 
134 2Iorlgope—]iIoripape«Ms 


LIMITATION ACT, 1877— confiaaetf 
2 ADVERSE POSSESSION— eonfinusi 
from pMscssioii by A a trespasser (defendant 


barred bylimitat on Theplaintiff contended that B a 
possess on wss not sdverse to h m because he as 
mortgi^or had no right to possess on durinj? the 
term of the mortgage Held that the suit fell 
under art 144 of sch II of the Lim tat o i Act (XV 
of 1877) and that it lay upou^JS to prove that 
his possess on for tvelve years pr or to the suit 
was adverse to the pla ntifl (the mortgagor) There 
may be a possess on adversn to the interest of a 


()iieston of when B » possess os became adieise to 
tu plaintiff CsiNTO t Jissi 
I [I L E,18Bom,61 

135 Alienation of a i X fantt 

property hy kxs melhlr and guard «« — Suit filed 

I la 1691 to recover possession of certain land tho 
I property of a Hindu who d ed an infant leaimg him 
surviving bis adoptive mother who entered into 
, p ssesson and enjoyed the property till her death 
I in 189(> It appealed that m 18^1 the deceased and 
I I s adoptive mother had conveyed absolutely certain 
of the properties to the w idow of one of h s first 
cons D9 on b s adoptive father’s side for her mainte 
nance and that of her daughter and that it had been 
ass gned by her to J £ and C Held that the 
plamt ff s claim to the lauds in the po session of A B, 
and C was barred by 1 iritat on Suhdbawmii. r 
rAROiSAu] 3IirsAi,iAB I L E., l8 Mad., 193 

136 • — — Han payment of tnelraram 

— Claim of kudi aram r yif by preser ption — In 
a suit to reeo er land of which neither the plaintiff 
DOT hie predeceseor in title had been in possession 
within a period of forty years before the suit the 
defendants pleaded that the plaintiffhad been entitled 
to receive melvaram only that the payment of 
melvaromiiad been discontinued fifteen years before . 
tho date of the suit and that they thcDieclves 
were ent tied to the kndivarsm right in tie land 
It was found that the non payment of the melvaram 
had 1 ot been accompanied by an assertion of adverse 
title and that the defendant s kudivaram ri^ht had 
not been set up twelve years before the suit Held 
that the su t was not barred by 1 mitation GoTiSDA 
PULAI r Rauaruja Piixai 

CD L E., 18 Mod., 171 

137 Mortgage by previous 

owner cut of possession for ticelve years — Aliena 
tion ofendoieed property —In a suit on a mortgage, 
dated the 19th Jnne 1SS8 and executed by the 
jupenotendent of a mosque the endowments of which 
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IiIMITATIOK- ACT, 1877— continued. 

2. ADVERSE POSSESSION — continued, 
her, 'held, adversely to the heirs, Itj the widow of 
another co-pareencr.—lhe plaintiffs wore in tlio lino 
of tlio heirs of an ancestor from whom, through his 
(laughter, their grandmother, they were descendants in 
the third generation. In 1S88 they sued the defen- 
dant's, who were in ^ possession, to recover what ))ad 
hcen part of the familj' estate, alleging title according 
to the Mitakshara. A question whether the plaintiffs 
were not harred by limitation depended on whether 
the noH- disputed part cf the family property had 
not been fioni the year in the adverse possession 
of the tvidow of one of their great uncles. This 
widow, after transferring that part of the property to 
n perfon tluough whem the defendants made title, 
died in 1886. She was the widow of the elder of tno 
brothers, the last co-parceners of the family, who, 
being sons of the said ancestor, liad at one time held 
the family estate. This elder brother, her husband, 
died in 1826. His younger brother survived him, and, 
having taken the wliole estate by survivorship, died 
in 1833, leaving a widow, who died in 1843. The 
latter widow, having inherited the estate from her 
husband for her life-estate, there being no co-parcener 
left, gave a share of her inhoritanee to the above- 
mentioned widow of the elder brother. So assigned, 
the property rcmaiuccl, with the addition iu 1843 
of the share which the younger brother's widow liad 
kept for herself, in the possession of the other widow, 
the one first abovementioued. After many ye.ars, this 
widow transferred it to .her own brother, of whom the 
present defendants were the heirs and representatives. 
It was decided below that it had not been in the right 
of a Hindu widow taking by inheritance from her 
husband that the elder brother’s widow had obtained, 
and had dealt with, the property. A widow’s- estate 
for life never constituted a possession adverse to the 
reversionary heir, but hero the widow, through whom 
the defendants claimed, had been from 1843 in 
adverse possession for more than twelve years._ The 
suit was therefore barred under the Limitation 
Act (XV of 1877). This judgment was affirmed by 
their Lordships. Mahabie Peeshad v. Abeikabi 
Kobe . . / . . I. L. E., 23 Calc., 942 

144.' ■ - Purchase by conditional 

sale — Pendor remainhiy in possession as tenant 
holding over — Possession not shown to be adterse. 
— In 1866 the plaintiff bought the lands in suit by 
conditional sale-deed, repayable in ton years, from a 
third party who, under the same document, beciimohis 
t enant of the said lands. Before the OApii ation of the 
ten years the vendor died, and his widow sold her right 
in the lands and gave possession to Q-, the transferor of 
the second defendant. On the expiration of the ten 
years, the sale to plaintiff became absolute, and & 
continued to hold over after the expiry of the lease, 
but there was no e\ idence to show that ff ’s possession 
ever became hostile to plaintiff. iSeld that the fact 
that plaintiff’s title ripened into full ownership on 
' the expiration of the ten years provided by the sale- 
deed did not alter the character of the tenure of ff, 
that bis possession never became hostile to_ plaintiff ; 
that & acknowledged the plaintiff’s title in his sale- 
deed dated 1881 to the second defendant ; and that 


LIMITATIOISr ACT, 1877 -continued. ' 

2. ADVERSE POSSESSION-coaffaacd. 

the suit was not barred. Amntha Bhatta iv. 
Holeva Deyiu . , 1, L. E., 19 Mad., 437 

Landlord and tenant — 
Permanent tenant— Hot ice to pay enhanced rent or 
quit the land Denial of landlord’s right to enhance 
^nt Suit to recover enhanced rent — Limitation 
Act, s. 23. An inamdnr gave his permanent tenant 
notice to p.ay enhanced rent or quit the land on a certain 
date. The tenant denied the Inability to pay enhanced 
rent, and, stating that he held the laud on payment of 
Government assessment only, refused to quit. The 
inamdar, more than twelve years after the -date 
mentioned iu the notice, sued the tenant to recover 
enhanced rent. Sold that the plaintiff's (iuamdar’s) 
right to enhance the rent and to recover the l.and in 
default of payment of such rent was ba:iTed by limit- 
ation, the tenant, so far as the right was concerned, 
having been holding adversely to him for more than 
twelve years. Selcl also that s. 23 of the Limitation 
Act (XV of 1877) had no application to the case. 
Goeae Rao Keisena Bajopadhe », MaeabetbAO 
Bamae Meie . . I. L. E., 21 Bom., 394 

146, Suit for possession of 

property purchased at auction-sale in execution of a 
decree — Pffect of formal possession in saving limit- 
ation — Possession given under Civil Procedure Code 
C1SS2J, ss. 318 and 319. — IPherc possession of pro- 
perty purchased at auction-sale in e.\ecution of a 
decree is formally given by the Court under s, 318 or 
s. 319 of the Code of Civil Procedure, although the 
actual possession may remain with the judgmeut— 
debtor, the date of the granting of such formal posses- 
sion forms, as against the judgment-debtor, a fresh 
starting point for limitation in respect of a suit for 
possession of the property sold brought by the auction- 
purchaser or his representative. Juggobundlm 
Mukerjee v. Ram Chunder JBysack, I. L, R,, 5 
Calc. , 584, and Joggobundhu 2IUter v. Purnamind' 
Q-ossami, I. L. R., 16 Calc., 530, referred to. 
MANaii Peasab V. Debt Din 

[I.L.E.,19 AH., 499- 

147. ^ Alienation by a Hindu 

widow — Subsequent adoption by widow — Suit by the 
adopted son to recover possession — Limitation Act, 
sch. II, arts. 140 and 444.— The childless widow 
of a separated Hindu, being in possession of bis pro- 
perty as his heir, alienated it in the year 1868. 
Twenty years afterwards (1 3th May 1888) she adopted 
a son, who in 1890 brought the present^suit to rc-- 
cover the alienated property. Eeld that the Suit 
was not bai’red by limitation. Per Paeean, J.— 
Whether art. 140 or art. 144 of sch. II of the Limit-- 
ation Act (XV of 1877) applied to the case, the suit 
was not barred; for if it fell under art. 140, the 
possession of the defendants adverse to the widow 
could not affect the plaintiff’s rights, and if it fell, 
as it seemed to do, under art. 144, the possession 
the defendants did not become adverse to the pumtiit 
until he became entitled to possession of the property 
upon his adoption. Srinath Kur v, Prasunno 
Ewndr Chose, I. L. R., 9 Calc., 934, and KoM- 
9 jioni 2^cissia v. ^anieje Ohdtxdff^) JociddciTy /• 
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XIMITATION ACT, 1877— eoni nved 
2 ADVERSE POSSESSION— con<«n««f 
mortgage and the present snit cot having bem 
Jtfougljt until September Ifi&S was batted by the 
Limitation Act {XV of 1877) Battt bik MinAbwi 
e Mahaiaji Vasudeo I X B., 18 Bom , 348 

14L Lfanayer — Land upper- 

laming to mulA—Sale of m res tna2itt ^ofceersAip 
ofmiras tenure) — Miraedar on maw eiMei Pus* 
iionof — LuntialtonAei f£f o/1877j * 28 — R phi 


I I 


the lands or to recover assessment for throe years 
provio s to the suit The defendant pleaded that 
the suit nas barred by limtation The plant S 


tenant the possess on of the sendee and of the deten 
dant could not be adv erse Ifeld that if defeodaot s 
possets on was adverse to the ownership of the muth 
■dni Dg twelve years aftei K s dca*b the operation of 
the law of Imtatou would not be affected by the 
fact that there was no legal manager during that 
t me Held further that in the Bombay Pr<e dcncy 
the mirasdar ou loam estates is oaly a tenant at 
qait rent or at a reasonabl rent not subject to 
ejectment so long as he pays it and ae there was 
nothing lu the sale deed passed by iT to B which 
require 1 a dffereut construction to be put oa the 
miras tenure created by it Be posscs«ion under it 
could not be adverse to the muth uni 1 there was an 
assertion by the grantee of h s claim to be a perma 


143 — — Sa tfor deoJaraitonihat 

lands are IhoU — Altepatton of fraui — Surrep 
Settlement Act (Bom All ofl3SS)—\ mixed 
Iboti village consisting of khoti and dbara Lials 
belonged to two co-sbarers p and D each of them 


LIMITATION ACT, 1877— eoaftnaei 
2. ADVERSE POSSESSION— eonf.nvei 
passed kabul ats to Government in alternate years 
till 183 61 when P on account of his advanced age 
flUoircd D to pass the kabnliat every year In the 
year 1867 the survey settlement 1 aving been intro 
duced under Bombay Act I of I860 D refused to 
pass the annual kabul at Government thereupon 
put the TiUa^'e under attachment wh eh was how 
ever removed in the year 1S78 on Lis passing the 
required kabuliat The management of the village 
was restored to h m and certain surplus prodts weie 
handed over to him by Goverumeut In the year 
1681 F sold his share m the kboti to S who brought 


kabuliat as a half sharer m the khoti and enjoyed 
the khoti profits for one year After cards pla ntiff 
No 1 one of £ s sons who d ed in the meanwhile 
bavin-* passed tl 0 annual kabul at 1 1 1692 03 and 
again in 1894 9o and bavj ig fa led during both the 
years to recover khoti profits fro ntl elands in dispute 


( aferoM) that the clam UnS t me barred Both 


the dha -a entries were made ij the revenue records 
and that but for s IB of the Limitation Act (XV of 


143 Ettatt tn the pottetexon 

of the le dow of the last ma'e eurr tor of a family 
eo parcenary — Potsettxon fret ohtaxned through 
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MT.riTATrON ACT, 1877 -^ 

2. Mn-y.Ui^j: ros'sr.ssiox~^rt»/.«.w. 

r. it «!,» r. Umt tji,. ofllr.' nnd titln 


«>r,- lifM 


LmiTATION ACT. 1877-ecnM. 

Z ADVERSE FO?SESSIOJv-eo«f.-„„erf. 
In^fd l)y HimUtinii under nrt. 141 of flic Limitatioa 



m chmIiuc.' uifli till niliill* in Tnifort 

V. TiUi r/ (iS7S), L, A'.. 1. .-f., 

I ' U JL A*.* ,j7r, 111 rit’dde I t ctiuFI 

I'f-l W crmtid {•■’ tilf an life-f it-Tt)'. 

nnl iiiwui.f. nlty with the (nrnml law. Tlii'i 
si'jdi-d to lotii !li,. o h.-c ntid tho projvjty. 
that tl).' J itt of inhtsitMii-c ‘did not J'lmut ’lhe err 
tioii of ».!rri«-'ni ill thi? itidnwineiil ; 

th.< olriY. nili-io hun^ ahor iitT.iry {-• tlio jod^mnit 
to 7 roll'll A : v, (l^ A. Ah, 7 

A 'lo '‘■‘0; nod lint the {dailitin' could not 
fl'iitu fnhr.'rium ri.tith d o’hi rwi^v than as luirto, 
tin,i iro-o, and thfotijls lii< faihir. in nhosc lifitiiiu' 
{ill* titjr had h< i ti tttinn‘’'.i''!!( d hy 1 ij'*c of (ime and 
r.ihifi" jv, of the difindntit. (•yAVA'iAM- 

5 AKt>A FaMiAHa SA^•^■A!'itt r, Vl l,'' r'AJ.HAI.AM 

[I. I.. R, 23 Alacl,, 271 
I,. E., 27 I. A., 00 


152, 


,V(nV ti‘ x'f oxi'ir ‘}Iiriiti‘ 


Ti' ti i‘_f propfrtu <>f rfltpiftis er,(1otrr:eii'~Tri:s((e’* 
iifU hnrrfi h'l ntlrfrif pr.ssfj^inn at tipahitl /tit 
yT'dcrrrjor — I'lio holder of tlic o.licc of Inistve in a 
•ttuipli' a'lmvdej to that o.Tice in ISO'f. IIi« pre- 
diTt"' T had riTnaltifd in oilin' for over twelve 
ytari!, hut had never sunl for the reconry of eertnin 
latnD. A MtU hclni; now hituuht to recover the Kiid 
lauds OTv the uroutid that they pn.vidcd theeineln- 
snents of the o'liee of liiijfc.aval in the temple, — ATe/F 
that flic Miit was harred hy liniifafion, the adverse 
■pO'Pission held during flic previous oilicc-lioldcr’s 
time iiarrhi;; his siicertior. CumAjftiAnAtc CitKm 
T. Minavjiai, . . . I. Ii. E., 23 Mad., 439 

Ser llADnAUAI V. Ah'AMUAV 

I'A^D!; . . . I. L, 


153. • 


Tlie- plaintiff’s pndcci-S'-or in title, one L X, acquired 
the shai'c of 3 annas and 8 pies in certain inouralis hy 
jmrekase at n s-ilc held in e.\ccutinn of his own decree 
neaiust one JI X, aud in Septeinher 1874 obtained 
s\mholical p iSsiEsioa. In December 1874, E A'and 
his co-sliarcrs granted .a perpetual lease to one O, 
reserving a nominal rent, Suliscejucntly A X 
hrought a suit for possession of the 2 annas aiul 8 
pics share against JI X and his co-sharers, aud after 
the death of L X the plaintiff obtained a decree. 
Itt Ifarcli 1SS2 the plaintiff obtained symbolical 
possession in ciccutiou of tliai decree. On the 29tb 
January lb87 one S M purchased at a s.alc in e.rccn- 
tioii of a decree against ff the right of the latter as 
lessee, and obtained through the Court symbolical 
piosscssiou of the same. In a suit brought by the 
plaintiff against B .1/ and G to recover possession of 
tlie 2 annas and 8 pics share in December 1887, that 
4 s, thirteen years after the grant of the lease by E X 
and his co-sharers to G , — Held that the suit was 


the bar of limitation. Bejop Chuiider Ban<-rjee r, 
A’allp /'rJtoHMo Mnokerjec, /. A. A., i Calk, 327, 
r.-fcrr,d fo. GossAsti DAj.rrAU Pcr.i r. Dm.',* 
Dk.-uuv .llrrm: , , I L. E., 18 Calc., 520 

154, Si/mholical possession . — 

' Th<- plaintiff purchased the land in dispute ou 20th 
' ■ ! April 1870 at a C<.nrt sale hold in c.vcciitioa of a 
' dime aaninst defcniLant’s father, and obtained 
sunlolic.aI po^’cfdoa through the Court on 7th 
bi'p'.tinbrr 1S7C. At the date of (he sale, and subse- 
quvnfiy tlurito, the dofeudint was in actual posses- 
sion of t!ie land in qnesti 'n. On nth September 1S8S 
the plaintiff filed the present suit to recover possession 
of the land. JMd tint the suit aras time-barred, 
the ilefcmlant’s possession having been adverse fo the 
pl.aliil iff for more than ta-elve years. LAKsmiAN' r. 
Alonr . . . I. L. B,, 16 Bom., 722 _ 

156. — - -- Spmltolical possession — 

,Ta Iflutent-deli’TS remntninp in actual possession — 
Aulsfrjttrnt attempt hp purchaser to take possession 
— Best stance or obstruction to execution of decree — 
-■Ipplication to remore obstruction converted into a 
■ suit uirler s. 331 of Civil Procedure Code (1SS2J 
* — Jsimitation Act (XP oflS77),s. 3, and sch. II, 

I art. 13S — Civil Broeednre Code ('JSS2J, s. 331, 

! — The jdaintiff purchased the property in dispute at 
I an anction-.salc in csccutian of a decree, and on the 
14th August 1S77 nc took fnanrd possession, but the 
I yudgmcnt-dcblors remained in actual possession On 
I the 18th September 18S9, the plaintiff proceeded to 
[ fa’.o possession, but avas obstructed by the defendant, 

! who alleged that he had purchased the property from 
1 the judgment-debtors in 18SS. The plaintiff then 
■ IlirvGWA>'T Desu- i applied for the removal of the defendant’s obstruc-'" 
r T? P Unm TPR ! tioD, and his apidication was registered as a suit 
U. it., w Jiom.. iwo , Procednre Code. Beld 

that the plaintiff’s claim was barred by limitation. 
When h’ls applie-ation was converted into a suit under 
P. 331, the rights of the parties had to be detennined 
as if an ordinary suit for possession had been in- 
stituted .against the defendant, and cither art. 138 or 
art. 144 of the Limitatioa Act (XV of 1S77) applied. 

In either case the dcfend.aut could avail himself of 
the jiidgment-debtoi's’ posscsslou, which was adverse 
to the plaintiff. Naitdev c. EAjrcHAjmBA Gomaw 
AIarwadi . . . I. It, E., 18 Bom., 37 


Spmboiicnl possession.- 


156. 


Symbolical possession— 


Bffecl of symbolical possession against third 
parties — Auclion-piirehaser — Right of auction- 
purchaser to tack on his own possession to that of 
judgment-debtor.— 7he property in dispute belonged 
to B. ■ He sold it to A on the 3ith AprU 18 / 3 , but 
did not put the vendee into possession. On the 
April 18S3, A sold the property to the plaintiff. Un 
the 4th June 18S3, in erecutioa of a money-decree 
against Z>, the property was put up fo sale as Jus, and 
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LmiTATION ACT, J877— 

2 ADVERSE P0''5lE''S10^--«<>«<»nM^ 

II Calc 7J1 followed*' Per Cakdt J —The 
suit was go'WDfd liy art 144 unde? whieli the penoa 
of limitatioi be an to run liom thS 1*®® when the 
posaesBion of the defeudanta bceanr® adverse to the 
plaialiffi on hv» adoption vtv 18f8 Aa^mvvg 
the poBse'S on of the dcfeudints was adveise to the 
vrjdpw that fact did not affect plamtiff who 
did not del vc his ri'’ht to sue froitf through her 
IIOKO XARAMH Jc BHI T BilAlI KAOH^ATH 
^■S Ij "Sn 1ft B«ssa 


148 Suit h »*ela«t for 

jiossessiott oj delvfler pru-ptriy al offaUdhy former 
ihehaii — iJtarfu la Endoicmenf — Po»ifia« of 
Hind tdol—Lm laticn Act arl iS4— Aanitnas 
brought in 1 8''2 by the ghebait of au rdol for recovery 
of kha# posseesinn of ii okurari proprrty belonging 
to the Idol and for a dceUrati n tk-ib a ^ moknmi 


Act (XV of 18 1 7) Held tl it the idol is a judicial 


reliting to any property must be doo® hj oi through 


Jieorer 1 A 13 tr* E,P C 18 Proeanno 

Kumart Deiya r Ool I Chund 14 A A JZ , 

450 23 TT A 2a3 A a 2 1 A Ua Kanoan 
r I £ S T Slad 3^7 approved 

NiiaiOKT Soon r jAOAsAiiDmr Poi 

[1 L B » S3 Calc . 538 

149 foueMtoa — 

^ffe '■ P<r- 

son roee 

dure tever 


X.1M1TA1ION ACT, 1877— conimseif 
2 ADlEBSE POSSESSION— coB^iauei 
possesnon of three plots of land on the allegatio i 
that the land® m dispute rere ro formationa on tl e 
site of the r villages of K and M which were let 
oit in patni and darpatai to th rd piities in 1868 
and that the rights of the patmdar and the dit 
patnidar were re ncouired by them lu the years 
1^8 1880^/1853 aud 1892 the defence was that 
the suit was barred bv liinitatioa and that the 
Iinds wcie cot re fcrmation but aceret on fo the 
dsf/mth. ta of, G llrJ.'L Oia.t. wasnauih. vi. 

a grantor of a suboidinate tenure is net biund to 
8 le for trespasses coinn itted aga nst his tenant 
during the continuauee of the tenure and that his 
Tight of action acenies when the tenancy comes to 
an end the suit was not baircd by hm tation Held 
also U at as the plaint ffs t tie to and possosston uf 
the villages of K and M down to the t me of their 
diluviatiQo wttsiot denied nnd as itw sfoundthit 
the d sputed plots of land were part of the said 
villages it was not meumbent on the plaintiffs to 
prove posses lou of the lands in d spnte previous to 
the iluTiatSon but tho onus lay on the defendants 
to prove adveise poBieiiou for mere than twelve 
years pr or to the mst ti tion of the suit Tl oonei\ 
Ckunler 0 opto v JJiy Anrata Jtoy 10 W It 
15 andA/iTsv ildulllamed 8 IfJ A 65 referred 
to Oo'iaA Kt^aa Mittbr t Aasviosii Qohavii 

ILL. n, 23 caiQ.ees 

151. — Swi ly hereditary 

fraetee to tH aside intoltfi ahenatto»—Al enstion 
of properly of rel g ove cw-foumear —In a suit 
brought by an beied tary trustee to set aside certain 
al enat oos of the trust property made by h s pvi* 
dectssor id title aud to have it declared that Le was 
entitled to the sols managenient of the trust properly 
It appeared th.it the pioperty was held jontly by 

S lamtiff’i father and by the mochei of tl o first 
efendant On the 17tn September 18 13 tho first 
defendant s mothei alienated her right to the jumt 
TDan^ement to the first defendant whn however 
V ever got pWMSsicm until the I3th February ISUJ 
on wbicl d^e plaintiff a father alienated h s right to 


\Enr Pakhabau i GuAiiAsijiBANnA Pandaba 
SAAKAUB t ttSANASAilBANDA PaKDABA SaRNAHHI 
V Vitu PaeKabam L Ii B , 18 Mad , 243 
In the sa c case lu the Privy Council ~lleld 


19 All 499 referred to NabaiK Das r Laxta 
PBASAD I Ii. Jt, 21 All , 208 

160 — — . X)ifuriafi®’v~^a8wdi»afe 

feaiire — Suit for reeorery of pos*<se»on of land—- 

^e-formation on tie eite of plaii*t'lfd villages— 

Burden ^ proof — In a suit broug^vt by the plain 
tiCs on the 10th December 1S8S recovery of 


office oad the claim for the property m isgard to 
the apphcatioi of art 121ofach II of the Act and 
(fs-ZS If there were art 141 would apply to the 
daim for the property In order to fix the starting 
point forlim tation At a date Uter than that of the- 
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Mt' V . 7 B. I,. R., 489 : 10 W. K., 104 

2 ^ __ .. l).p j.v of ( 7 '^rf'rnfti»‘n( r?- 

f 1 '^* i'f !!er!* r 

Ai'i- tlttrr' < - 1 ) iriiiV the I’O nli'ici of n. hvtftnn, 

t'l j)’«in!i/r jitrchftM •! a !.hftr.’ i’l miijmili null 0 : and 
:.4 tl ' yroj) riicn of the (.l.oi rnmiiit rititmo ot rach 
oliiri 1 o’di r Ind I'ot ht.n a«ftrlftin «:4 the flinre- 
h'diUrt, i'U’Iiid'iir tiic iiliintifr’D vendot, and snlxic- ^ 
(|iu:itly thf jilftintirf, jviid to the ColUetorato nlmt 
llji’v t!)Osis,’ht line from tluin on account of Goicni- ^ 
mint nitinu. I'pftii an nccmint suited in 18.17 it 
Will 'itrirtained that, nftirnll neecs^trj dcilnctioM, 
n sum of RC 5.1 "as dno to the {ilainfiff, ft ho in ISGl 
applied to the Collector for payment of the amount ; 
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XIMITATION ACT, 1877— 

2 ADVERSE POSSESSION— eon^inaeii 
^^as purcLised by the dcfendints, who were put mto 
posscBSion by the Court ou the 2 th Slarcb 188a 
Oil the 2Sth Slarch 1885 the plaiutifE »ued A 
andDs Mile (Z> being then ii prison) to recover 
possession of the property A dcciec was passed 
in escculion o£ which he obtained symbolical posset 
swn through the Court on the 8tli Pebruary 1886 
ivhen he sought to take actual possession, ho 
was risislcd by the defendants Thereupon the 
- 1 ..n nher 

erty 


of 1877) Iho defendants had a right to tach on the 
period of their own adverse possession as agtiust the 
pliintifE to that of D s adverse possession a* against 
A The eymlolical possession obtained by the 
plaintiff did not IreaV up the continuity of the 
adverse possession of the defendants and the person 
throdgh whom they derived their title HawrTiM 
r SnivBAM I Xi R , 19 Bora , 620 

167, Suti /or pefteuten of 


ilAliUilaJjl, A Jj XV , mW W«AV, <AW 


i 

c 


I,. •> .X , vl,<S 

169 5«if Ij 1>arnaia» to 

recoxer lands alienated ly preitous Jearnatan — 
The plaintiff sued as the kamavan of a Hspilla 
tarwad tori cover lauds in the possession of tbedrfen- 
dants who were a donee Irom and the descendants 
of aprcviouskamavananltheirtenants itappearrd 
that the alleged previous kamavan had died less than 
twelve years before the enit was filed but more 


UMITATION ACT, 1877— eonii««e<f 
2 ADVERSE POSSESSION— conf.nu«i 


160 Gift of a life interest — ■ 

The kamavan of a Malabar tarwad executed an 
instrument described as a vaayat wheicby ho made 
A gift of a 1 f< interest in certain self acquired 
property to <omc into operation at once m 1854 
Xhc members of his tarwad acquiesced m this 
disposition of the property The donor died m 1859, 
and the donee in 1880 In a suit brought in 1886 by 
bis successor in the office of kamavan to recover 
the property — Ueld that time began to run for 
tbeparposcsof limitation from the death of the donee, 
and therefore the suit was not barred KriTTAsSAN 
I filATAK I Ii. R , 14 Mad , 495 

16L — Suif to recoxer estate 

granted 5y predecessor as servies tenure laxth rent 
reserved — In a suit brought m 1886 by a lamindai 
to recover an estate granted by his predecessor to the 
predecessor of the defendant oa a servicQ tenure, a 
small money rent being also reserved it appeared 
that in 1 864 the right of the pU ntiff s predecessor 
to rent had been established by suit, but there was no 
evidcuco tbit the service was then dispensed with 
but in 188o It was intimated to the defendant th^t 
the service was dispensed with and a notice to 
quit was given to him, the option of holding tho 
estate at an enhance 1 rent was however given to 
him at the same time ITeld that tht, suit was- 
not haired by limitation no adverse possession being 
shown IlAQASSTI 1 VirBAUA 

[I X R > 14 Mad , 865 

I 163 for possession— 

Pirchater at a paini sale under Heg Vlll 
of 1$19 how a^eofed hg adierte poisetsion prior 
to dale <{f tale A person who has luld possession of 
property advtn ly against a former proprietor cannot 
bo allowed in a suit for possession to set up such 


Uahatau lx R , 19 Calc., 787" 

163 Burden of proq/'— Tbe- 

plaintiff, wl o was the s stcr of the defendant sued in 
1888 to recover from hyn a moiety of a poramba 
pUT^aacd by them jointly in 1877 In 1878 the 
plaintiflwenttohve elsewhere hut, from time to time, 
returned and spent a few days with the d fendant 
on tho land in suit The defendant plead d limit 
atwn Held that Limitation Act sch. II art. 144 
applied to the snit, and the burden of proving 
adverse possession lay on the defendant AlivA 

r Etnrt i , ■ I Xi. R , 14 Mad., 85 
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DIGEST OE CASES, 


( 5260 ) 


LmiTATION ACT, ISll-conihuc^. 

WHS not liHrrcil by lunilaUon. BitOJO Lai, SiNOn v 
Gonu CiiAiiAN Sek . I, L. R., 12 Calc,, 111 

'i* ■" — ] Mortgage — Mertgagee, Suit 

1 ) 1 / a, to realize viortgagcilM hg sale of mortgaged 
propertg, wider power of snIe—Cawe ofaetion— 
Co)isAtic/ioii.—By a inortiiHgc-boucl tbc first defen- 
dant inorigngccb on the Ist .Tannnry ISM, certain 
projicrty to ijlninliffs’ deceased fatlier, wit}i nn im- 
j)li«T]iowcr to sell tlio sanio if tlio debt was wot satis- 
licd at the oxjiiration of seven years from that date. 
On the 2nd .Taunivvy 1883, the first plaintiff filed 
n suit in bis owji name, ns inajinger of tbo family, to 
have the debt realized by tbc sale of tbo mortgaged 
propert 3 '. The third defendant insisted upon plain- 
tiff's other two brothers being joined ns co-plninliffs, 
and they were so joined on the 1st ISlareh 1883, at 
which date both the lower Courts were of opinion 
that the suit wns barred under s. 22 and art, 132 of 
the Limitation Act {XV of 3877). On appeal by the 
plaintiffs to the High Covivt, — Held, reversing the 
lower Courts’ deerces; that plaintiffs’ suit wns'gov- 
cnied by art. 14'7 of the Limitation Act (XV of 
1877), and therefore not barred. By tlio instrument 
sued on, the property in -question wns mortgaged to 
the plaintiffs’ father with an implied, if not express, 
jwwer to eel! the same in tlio event of the mortgage- 
debt not being paid at the expiration of seven years 
from the date of tbc mortgage. The period of limit- 
ation was sixty years from the 1st January 1871. 
Gotikjd BjiAicirAND V. Kai.kak 

p. L. B., 10 Bom,, B92 

6, and art. 1S2— Suit on a 

mortgage-hond ~EngIish mortgage — '‘Mortgage” 
and “Charge” — I’ransfer of Fropertg Act, 
ss. 58,60,67, S8, 86, 87-89, 92, 93, lOO.—A suit 
on a mortgago-bond to enforce payment by sale 
of premises hypothecated is governed by art. 132, 

, and not art, 1-17, of tlie Limitation Act. Frojo 
Lai Sing v. Gear Charan Sen, I. L. JS., 12 
Calc., 118, overruled. Shih Lai v. Ganga Fershad, 

L L. S., 5 All., 551, dissented from. The clear 
distinction drawn for the first time between" mort- 
gage” and " charge” in the Transfer of Propci-ty 
Act is not observed in the Limitation Act. Art. 147 
•of tlie Limitation Act relates to special kind of 
mortgage known as English mortgage, and includes 
only that class of suits in which the remedy is 
either forfclosiirc or sale in tlm altcinativo. Giewab 
S iKGH V. TnAKEB NABAisr Singh 

[I. L. B., 14 Calc., 730 


LIMITATION ACT, 1817 -continued. - 


wo shall pay the amount of the principal and fi 
amount of the interest that may' be found due 
making up the account.” In 18S6 the plaint- 
sued the defendants to recover by sale of the m 
perty the sum of B2 d 0 as principal and inierei 
due on the bond. It was contended that tlie bon 
created merely a charge upon the properly in one 
tion, and was not a mortgage, and that the su 
.was barrcd.by art. 132 of sch. II of tbo Limitatio 
Act (XV of 1877). Seld that the docnme“ 
a mortgage, and that the suit was not barrel 
being governed by art. 147, and not by art. 131 
of sch. II of the Limitation Act. Motieam i 
ViTAi . . , . . L L. E., 13 Bom., 81 


“ Mortgage as distingiiishei 
from a charge— Suit to enforce mortgage lien li 
sale of mortgaged property—Consiriiction of mart 
gage . — A bond contained the following stipnlaiioi 
as regards the liabilities of 'the sureties: “ Ir 
respect of this we have given to you in writinn 
ns n nazar gohan (i.e., sight mortgage) the fields 
whicli belong to onrsclvcs, and which we ourselves 
arc enjoying. If wo do not pay according to con. 
tract, you may sell the said fields through the Court 
and recover the amount. If any balance remains 
wo will pay it off persgnally or by means of oui 
other property." JSeld that the above stipulatioi 
created .a mortgage and not a mere charge on thi 
fields in question, and that art. 147 of sch, 11 
of the Limitation Act <XV of 1877) applied to t 
suit by the obligee against the surety under tin 
bond to enforce bis Jicu by sale of the propei-ty mort 
gaged. Onkae Bamshet JIaewadi v. GorAEPHA> 
Paeshotamdas . . I. L. E., 14 Bom., 577 


8. Mortgage -Fond— Charge 

on immoveable property — Limitation Act, art. 132. 
— ^IVhere a bond given for.a loan contained the following 
condition ns to security .and repayment of the money : 
"The security pledge (taran gahan) for this is our 
qu-n property. Survey Kos. l70 and 778 in the 
village ped, oh all the land of which two uumberE 
do you take satisfaction for the said money ; and 
if it should be iusufficient, I will personally make 
satisfaction ,” — Seld that .the transaction was a mort- 
gage governed by art, 147, scb. II of the Limit- 
ation Act- (XV of 1877), and not a charge governed 
by art. 132. Khemji v. Fama, 1. L. 11., 10 Fom, 519, 
and Fangasaaii v. MuttuTcnmarappa, 10 Sad., 509, 
dissented from. Motirom v. Vital, 13 Fom., %; 


6. and art. 132 — Mortgage 

as distinguished from a charge . — In 1867 the 
defendant borrowed Ri25 from the plaintiff and 
gave him a bond agreeing to pay interest at two 
per cent, per month. Tbc bond provided that the 
whole debt, including principal and interest, was 
to be repaid ivithin four years from the date of 
its exeention. It further stated that certain property 
had been mortgaged to the plaintiff as security for 
the loan, and that, if the principal and interest 
were not paid within the time fixed, the plaintiff 
was to take up the management of the property. It 
also contained the following clause: “We will 
redeem the mortgaged property on the day on which 


Venkaiesh v. Narayan, I. L. S.. 15 Fom., 183 ; and 
Favaji v, Tatya, F. J., 1891, p. 35, followed. 
Datto Dhdheshwab v. Vithit 

(T. L. E, 20 Bom.; 408 

9. — Usufructuary mortgage — 

Fersonal covenant to pay . — Wliere a usufruc- 
tuary mortgage contains a personal undertaking ^ to 
pay the amount secured thereby, the limitation 
applicable to a suit brought on the mortgage is 
governed by art, 147, Limitation Act XV of 1877. 
SinaJeami Ammal v. Gopala Sammdram Ayyan, 
I. L. B., 17 Mad., 131, referred to. Udatana Pkiai 
V . Senthiteeh Pieeai . I. L. E., 19 Mad., 411 
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DIGEST OF 
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XIMITATIOIT ACT, 1877— conit«u«if '' 
but the applicatiou was rejected as the money had 
been previously drawn away by certain creditors of 
hs vendor In 18G7 he sued the Collector for re 
covery of the amount The defence set up was that 
the suit was barred by lapse of time Stld that 


ChASDEA r COLMCTOE OP DACCA 

[3 B L B , Ap , 57 11 W B , 491 
In another case the Collector was held to he a de 
positary within cl 15 of s 1 Act XIV of 18i>9 as 
to a claim for malikana Govebnmem b Rhoop 
h.ABAIK SiKGH 2 W B , 162 

3 — t ollector — Depot targ — 

Snti to reeoTtr eurplue tale proceeds of tale for 
arrears of re enue — Where A instituted a su t in 
1*oveinbai 1889 to recover from the bccretary of 
State in Council the surplus sale proceeds of three 
talukhs sold for arrears of Government revenue on 


See biCBSTABT of State pob Im>ia Gtrstr 
Tsosbah Dhbr I. L B, 20 Calc, 51 

L art 146— iSttii fo recoier posset 

e on Iff mortgaged propsrty~Dtmani — In 18t3 
27 0 exicuted m favoar of the pla utiff I is brother 
who was in possession of the family property as koita 
and admiQ strator of the estate of their father a 
'niottg&''e of lus (H C s) ih re of the estate id cod 


agreed that a certain portion should be allotted to 


lilAEEBr J — A demand was made la 1847 on the 
agreement to partition the property The snit 
therefore was birred by Act XIV of lSd9 as bang 
brought more than twelve yean after the cause of 


LIMITATION ACT, 1877— 

IX of 1871 moreover only applies to cases in which 
nme part of the principal r interest of tho mort 
g:^ debt has been paid Ravi Chuvdeb Ghosaul 
r jBQGOTUOimOlIlSET Dasee 

[I L E., 4 Calc ,283 3 O L B , 336 

2. and arts 144, 132— 

for foreclotart — The per od of limitation pre 
senbed for a suit for foreclosure by the Limitation 
Act (IX of 1871) IS either twelv e years under art 132 
or Birty years under art 149 of sch II of that 
Act Ganfat Panditbavo e Adaeji Dadabhai 

[I L B., 3 Bom , 312 

L art Xil—Morfgage^Sale orfore 

clotare — Adierse potsetsion — In 1833 the trustees 
of a mamage settlement invested the trust funds 
in the mo tgage of a hous'' and premises at Eutally, 
ID the nagbbonrliood of Calcutta The mortga 
gor was the first tenant for life under the settle 
ment and it was agreed that he should be entitled 
to remain in the house as loog as ho pleased the 
rent of the prem ses being set off against the 
iDcotne of the trust funds to which he was entitled 
nadcr the settiemenf In execut on of a money 
decree against the mortgagor hi< r gbt t tie and 
interest in the premises were purchased by the 
judgment creditor a lady wh^ at the i me of execu 
t OD and sale lived in the mor^agor’s house After 
the purchase all parties continied to live n the 
bouse as before The mortvavor d ed on tli& 14th of 
August 1867 and on the 13th of August IS'D the 
present suit for sale or foreclosure was iDittuted 
by the pUmtiff in whom the legal and beneficial 
lotcreet in the trust funds bad become vested 
Meld that tho position of tho jut^ment crel tor 
uuder the svle of 186C was not adverse to the 
plaint S or those under whom he claimed that the 
suit was not barred by limitation and that pin it S 
was entitled to a decree for eale AMtlmagt Dis> 
V Diarendra Chandra Ifuleryi 8B L R 122, 
distinguished Manlt i Paiibbsoh 

[L L B , 7 Calc , 384 

2 and art 132 — t to 

enforce payment mone / charged apon immoveable 
properly— Suit hy a moriyagee for tale A suit 
U pon a bond for money pay able on dema d I y which 


(Liuutatioa Act) bins Lal ■ Oakua Pbasab 

[LL B,0 A1I,651 

3 Mortgagor and mortgagee 

— 6*»e to foUom mortgaged property — A mort 
gaged hi8 pioperty to B in 13o7 by a simple mirt 
gage In 1868 A sold the property to C In 1870 


hy limitation under cl 132 of the Liimtatiou Act 
(Act XV of 1877) i7eW that the suit was govern^ 
by art 147, seh II of Act XV of 1877, and therefore 
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LUMITATION ACT, 1877 — ooniinued. 
oi B. 1 of Act XIV of 1859. Laioi Doss 
JamaiAm . . B. L. B., Sup, VoL, 801 

[9W.B.,187 

4. Laches — Lsfoppel , — Tho 

laclica of ft niortgftgor in talking no steps for many 
yenrs to enforce his alleged rights may afford evi- 
dence against the c-vistcnco of those rights, hut can- 
not estop h5in_ from asserting them, if they do exist, 
at any time within tho period of sixty years allowed 
by s. 1, cl. 16, Act XIV of 1859. JirSQEKNATii 
Sahoo V . Mahomed Hossein 

[14 B. L. E., 388 : 23 W. B., 89 
Ii. K., 2 I. A., 49 

6 . ; Suit Ip a mortgagor for 

recovery of possrstion from a mortgagee holding 
over after expiry of the term of a usufructuary 
mortgage. — ^V’hcn a mortgagee in possession under a 
usufmetnary mortgage, holds over after tho time 
limited in tho mortgage-deed for surrender of the 
propci-ty, his possession docs not, by that fact alone, 
.become' adverse to tho mortgagor, who still has a 
period of sixty years within which to sne for recovery 
of possession. Jaggurnath Sahoo v. Mahomed 
Jlostein, tiB.L. I?., 386 •• L. B., 2 A A., referred 
to. PoKHrAi. Singh v, Bishan Singh 

[I. I/.B., 20 AIL, 115 


0 , Act XIV of 1859, s.l, cl. 15 

— Act m of 1871, s. 29 and art. 148 — TTsufruettf 
ary mortgage — ’Extinction of mortgagor's title — 
Xeu> starting point iy acknowledgment . — ^The 
representatives in estate of a mortgagor, who 
executed a usufructuary mortgage, dated I7tb October 
1788, sued tho heirs of tho mortgagee in 1893, 
allegiDg payment of tho mortgage in 1B81, and 
claiming the possession of the mortgaged property or 
other relief. The suit, in the absence of acknowledg- 
ment made within sixty years satisfying the require- 
ments of the law of limitation for extension of that 
period, was barred on the I7th October 1848, hy 
the effect of Act XIV of 1859, s. 1, cl. 15, which 
barred the suit after the l^t January 1862. 
Afterwards, by tho effect of Act IX of 1871, 8 . 29, 
the right of property in the mortgagor was extin- 
guished. In none of the documentary evidence adduced 
hy the plaintiffs was there shown to have been made 
during the sixty years from the date of the mortgage 
onwards any written acknowledgment satisfying the 
requirements of tho above cl. 15, and thereby 
giving ground for computing limitation from tho 
date of such acknowledgment. Bor did the fact that 
n, lease was made on the 8 th January 1872 of some of 
the mortgaged property by one of the then mort- 
gagees to one of the mortgagors, the lessor describing 
himself -as usufructuary mortgagee, preclude the 
-defendants from asserting their true title. The 
description neither estopped the_ alleged mortgagee 
from denying that he was in that character 
at the time of this suit, nor was it a representation 
which -required that he should make it good. It was 
no essential part of a contract between these parties, 
-and it did not affect the issue now raised. The 
judgment in Citizens Bank of Louisiana v. First 
National Bank of New Orleans, L. E., 6 E. Sf L> 


BIMITATIOM- act, 1877-eonfinued. ' 

jP^iMA-roiNissA Begot r. 

Shndas Das . . i. l, e,, 27 Calc., 1004 

[L. B., 27 I. A., 103 
4C.-W.M-.,6e5 

Upholding the decision of the High Court in 
Sendaii Dasb V, Patihatnissa 1 C. W. U., 153 

7. — — Permissire occupation, of 

house—SiM to recover house from heirs of tenant. 
—About twenty-five years before suit brought,— 
being possessed of a house, allowed K to occupy it 
without paying rent, on condition that iT would keep 
it in repair, and restore it to Jl on demand. Bine 
years nftci-wards, and without any demand having 
been made by E, K died, and his heirs continued to 
occupy tho house, apparently on the same terms as 
had done. In a suit brought by B against the heirs 
of K to recover possession of the house, it was held 
that K could not be deemed to have been a depositary 
of the house within the meaning of s. 1, cl. 15, of Act 
XIV of 1859, and the ease was therefore governed by 
8. 1, cl. 12, of that Act. Radhabsai v, Shama 

[4 Bom., A. O., 165 

8 , Conditional sale — Suit for 

redemption. — Redemption hy the mortgagor of mort- 
gaged premises held by a mortgagee under a gahan 
lahan mortgage is not barred by the mortgagee’s posses- 
Bion of the premises for the period of twelve years after 
the date on which, according to the terms of the mort- 
gage-deed, the mortgage is to be converted into a sale. 
Such a case is governed by the provisions of Act 
XIV of 1859, 6. 1, cl. 16. , Keishnaji alias Babaji 
Kebhav V, Ravji Sadaseot . . 9 Bom., 79 

See Shaneabbhai GraABBHAi i>, Xassiehai Vr- - 

THAIBHAI 9 Bom., 69 

Eamji bin Tukaeam V. Chinto Saxhakam 

[1 Bom., 199 

Ramshet BAOHASHBI V. Pandhaeinath 

[8 Bom., A. C., 238 


9. 


Suit for redemption — Ad- 
verse possession . — A mortgagor sued his mortgagee 
to redeem, joining as defendant the person in posses- 
sion of the mortgaged land, who claimed to hold ad- 
versely to both the mortgagor and the mortgagee. 
Beldthatthe possession of the last defendant being a 
trespass not on the possession of the mortgagor, who 
had only the equitable estate, but on the possession of 
the mortgagee, in whom the legal estate was vested, 
and the person in possession not pretending to be a 
bond fide purchaser from the mortgagee, he did not 
come within the exception in s. 5 of Act XIV of 1869 ; 
that the trespasser could only succeed to such estate 
as the mortgagee possessed ; and consequently that the 
limitation applicable to the suit as against him was 
sixty years according to s. 1, cl. 15, of Act XIV of 1859, 
the effect of which was not altered by any hostuo 
possession commenced on a title independent of the 
mortgage. Vithoba bin ChabiJ u. GangaeAM jMN 
BmAMJi 12 Bom., ISO 

10. —Might of purchaser.-- 

Where -B, .an old judgment-creditor of X’sfather, took 
out execution aganst K, whose rights in an estate 
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UMITATIOIT ACT, IStl—conUnMti 

1C. Eqnilallf mortgage ig 

depont oj UVe deidi—Suil by tguftalle mortgagee 
for foreclosure and tale— Etgbt of *it\t —An eqtut 
able mortgagee by di fosit of titlr-deedaisattioitgagee 
wjtbin the mcanm of art 147, »ch II <4 the 
Limitation Act (KV of i677J and the penjd of 
limiration for a suit by wch a mortgagee la aixty 


1 li K., i4 Jiom , 


— Mortgage 'hoiti eontaxmeg 
of deJavH — Sait bg a 


a potcer of . . 

mortgagee to rccotier ih* mortgage debt from -aort 
finnfd, oroiieriii and from mortgagor pertoaallg — 


12 . - 


I.* — - . 

• Sends creating 


»« Ia«i. CeaiiraeUon ^—Mortgage— tharge on 


LIMITATION ACT, 1877— confintted 
of SSpreial agreement — Pliintiff brought tlua 
■mt in 1895 on n mortg ge bond dated IS'O, to 
rroorer the balance due on the mortgage by sale 


posscesuMi lU lieu ui lu 1 ■> 


baiieu auu i I. ^ u. . ~ 

could not be enforced as the mortgage bond contained 
a spccul agreement wbi b took the ease out of cl (8) 
of s 15 of Bombay Regulat on V of 1827 Oa 
appeal — Beld, reversing the decree, that s 15 of 
Bombay Rcgnlation V of 1827 was not applicable, 
as the mortgagee neter <ras in pOMe<sen and that 
the clauo to enforce the jnoyl;g^e seenrj^y by sale 
ovas sot barred Sicbbstak e Baaiji 

[L LB, 23 Bom, 781 

15 Mortgage ig oonitlional 

tale— Mortgagee tn poeiettion—SutlJOrforeeheure 
r , / tn i—JtniJemvlion —it mott- 


SECTTI i KlBATAlr SHEITt 

[I L B , 16 Bom . 183 

13 . and art. 144— ‘S«<t for 

foreeloture or tale— irantfer of Property Act (IV 
ofl882j, ts S8 {ej, 6?, 87~MoTtgage by condx 
ttonal sale — Secreefor /oreclojare and postttnon 
—On 28th llaich 187l the defendant’s father 
hoiTOired a sum of money from, the plaiotifi’s father 
and placed him in posseHion of certain land nnder 
an lustcument of mortgage, which provided for 
the application of the nsnfract in 1 qnidation of 
the interest and then in reduction of the pnnopi) 
the inatrament also contained n covenant for the 
repayment, in four years of the balance that niipht 
then be due by tbe mortgagor, and a stipnlation 
that, on default tbe mortgagor jvas to surrender 
the property to the m rtgsgee as if it had been 
sold to 1 im In 1874 tbe mortesgor rrsnmed 
possession without disci arging the roorWjrc debt 
The m rtgagee having died his toes on 14th April 
1888 fihd the priscnt suit on the mortage and 


14 ^utt for eole of mart 

gaged property— Son Peg V of tSS7, t IS, 


art. 148(1871, artl48e 1860, b.. l| 

cl 16) 

AeeCiBBa rrroxa B.19— AcxBOWLBDOHBirr 

D? OTHEBiiiaaXS 

1. Smf for redemption— 

Nature of title of mortgagee —Tbe penol of limit- 
ation for a suit to redeem a mortgage of immoveable 
• n * nnA 4K . nrinarpTitlv without 


ftAUAHUA u “ , , 

? Eelalion nf tri ft — Cl 15 

a 1. Act XIV of 1R59 appli d when there 
was some relation of trust wLftlier t!ie pr prrty was 
given in mortgage cr pawn or siini ly deposited for 
safe custody Upttow AfOWEB Vbssi r OlWOA 
hlO^SS DebIA ClIOWllHBAIK 3 W B , 04 

3 _ Sutl by mortgager for pot‘ 

session of i lorigaged property — In a i iit hj a m rt- 
gager after a roortsare ha* been aitifl d for tbs 
reccrcry of the mortgaged piopirty the penol of 
limitation applicable is that prescribed by c} 15 
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inoKST or CASKS. 
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ZmiTATIOX^ ACT. 7877-rr.,. 


{A, ‘ N 


V .1/1 /. A. I,\. .! .lit., r,H, rffitwl 

rjt.^ litn f. •Jf.iif.r X.muis 

(L L. R. 8 A11..2n5 


f f* '?■’» r*‘^/,Vf7' r " Sittf ("// /*(* fjt 

rt{ff.~r~i-p f’t r.V.w (* ' A-r iri, i fli.rlr 

il itf). W litn- n*)' ( r Valt unit 

IJir !),.!•, !.v JihuMlf into flit- 

J'f'iitlo;, «.( tin ivo'lpr'o lu r.frml- th-it jo-fion of 
etir' irf.ft rp i! I'fop.tty nt iVii 14 (),!• ini<rtf{. 

ofif'r oM.tr mmI Hit- j'tiir.lof limit* 

ntion f.jiJ.lioM.- It.r, »nit for tf il. mptinli Irncpl,! ItV tlir- 
fiCiir- fo mfT!;Pi-rtr» i-s tlmt ti:o\i.Irtl for }._\ nrt! MS 
fcf Pi'll, n of !!(f T,in)i!.-.!!oii Ar! (XV of IS?;). 
Kuril y/rit.\ l<4,'ii!«ln run fji-im tin <lnt< «lnn llir 
ortpinr.l rrnrijrpi A\nt r-'d'tm-vMi . nmi no* from tlm 
clMf ofit-i nilrmfitirm liv till nfiu-i .• ntl c •nmrlpipor, 
In’lS.'S < nr of p'titul ('r>.(!xiHpi{ro*p riditmul nil 
ninfnirtniTv irnrtpp,' t In lS22 nml o'.lniiml 

jjWifpi'on. Till' ti’.lifr n'ori^Mpor* troui-lit n (mit 
pp'iiiHt tin' lair of the ruli.inifp morlpipor» in If-SC 
ftr rrdi-mjtiti'n (if tin ir pkirfii in llu' iiiortpipn! jiro- 
I'rrtj, Jlflf! tl.it tlir limiintion riptilionlili' to tlir 
tail ttn* tlmt }uovit!(il by nrt, MS. rrli, IT of the 
Limitation Art {.XV of 1877) j tliat litm-mn, no! from 
tlir (ktr of tlir rrdrmjilii'n in 1828, Iml from tlir 
tlnw' nlirn It (rotilil lia\r run npiiiiH tlio nrlpiiml 
xnortpnffi' if lir liail lirctt n ili'frniLint, ».r.. tlir (Into 
of tlir oripimil mortpnpr of J6212; niiil that tlio unit 
WB* tlirrrfrrr Imrrfd lij' limitation. A'tiro 7/i7,i v. 
JTynif A’or/ifn, /, L, J{„ S All., £!>.'!, mid J'nf/hn. 
fiirA'ntoi v. Jlttnvitil All, JlVrA’/y -Vo/rr, All., 38SG, 
f>, IGS, follmvrd, T'nr’tin-riifatt v. Jlhihnrmx/d Yor 
Hhnn.'T, Z. 1!., B All., 2), dittin'pnislicd. Jlatn 
Sinij^ V. Jlaltlro Sin<7h, Wetl/lfi Aclft, All,, iSStl, 

V, liQO. ri fcrrcd to. AsiirAQ AirstAi) r. XVazir Au 

[I. L. IL, U AIL. 423, 
1. L. 14 AIL, 1 


10. — • Still for rtdttnjilloti — 

Aforl/jn^tt ptireha-tiitif rquliy of rtdfofpllon from 
onr tridiotil title lo il — Aiherse possealon of tnorl- 
payee apitir.si true oirner of equilp of redemption . — 
In tlir nlipcnrr of nny net flion inp that llif mortppcc 
is j\fB(rtinp hinuclf npnimt the oivner of tlir r<inity 
of redemption, liin poBBrrsir.n is not ndveree ncainsl 
the latter ns rcpardslitnilatinn. The mrro niserlion 
of Ills rlnim by the m'ortpiprc wnnld not nffret the 
ripht of the renl owmer of the cqnitji of redemption 
wiirrr a jicreon having no right in the property 
pretends to sell to the mortpere the equity of 
roelemplir.n. I’anbV Lakbiimak AfAsrrnr.KAit r. 
AtfrrnyA . . 1. 1/. E., 21 Bom,, 703 

20. Limitaiicn Act (IS. of 

1S7JJ, t. 143 — ylcl-nowledpmcnt of Itllc hi/ otie of 
xeternl morlpopees as agent for the others — Ac- 
knoivledcmenf bn one of several heir.t of ihe mort- 
tjijqee — Jle'^empli' n, Sail for , — Unelcr nrt. 148 of 
t!io Limitation Act (IX of ]87i). an nchnoivlcelpmemt 
eif the morlpiiror’s title by one of seveml mortgagers 
BB-iipcnt for the others is uholly ineffcetpiil, and 
dot's, rut hind the rest. 80 , too, is an nrkiie rvlr»g- 
nicnt by one of several lieirs of the original mort- 
psgec' wit) lOUt effect. Tbc expression *' some persons , 
etn imin g under him ” in art. 148 of the Act means 


I.TMITATI61^" act, 1877~co»fl„ued. 

tome person ehiiminp' ntidtr him the eiltircty of the 
tnortpapec’s rights, 'ilie property in dispute u-as 
niortgr.pi dhy yf 71 (o the firm of A'/) in 1810. In 
JF.’.y A, one of the sons and lieins of h', uho uns then 
inaimper of the linn, on belnlf of the uholo fumily, 
♦nb-mortgigeel Ihe property in dispute (0 a third 
pvriy, under a 1 ond which rreiteA the cripiiial mort- 
p.ape- by Jf 7/ to A. In 1885 the elefendnnt, who 
'vn» a ihfcruid'uit of A", redeemed the mih-mprtpage 
c/Tieffelby In 1887 (lieplnintifT, haiirg pnrrhascel 
fbe equity of reeleniption from 77 A’s elctcrndants, 
lileil the present suit for redemption of the mortgage 
of I'lO. 'I tie pliiiitilT relife’ on tlie aeJenowIcdpmcnt 
made by .7 in 1800 ns giving a frcah starting point to 
limit, nti II. 7/rfef tint (he suit was ’’iiarrrd hy limit- 
ation. The arhnowledpment hy J, whetiier as manas 
peroftlie linn or ns one of (he heirs of the original 
mortiengre, was not suificunt under art. 148 of .the 
liitnitiition Aid. (IX of 1871). IlHoair.Al, in AjOtlx- 
1-Ai, . . . . I. Ifc E., 17 Bom., 173, 


21. — anci_flyt, 132— Interest 

— Me rlgagrds right lolnleresl in a redemption suit 
— I'xtrnt of the right — Transfer of Tropertg Act 
(JY of 1SS2J, s. 1)3 . — In 1882 the plaintiffs sned-to 
reeleern.a mortgape ffrcrteJ,iii 1833. The Court of 
first iiistanei' nllowid the mortcnpcc interest, frenn 
thp date of the homl. The Appellate Court reduced 
the iiitcrest awardeal ,to the period of s).t years. Kild, 
reversinp (he elceision of the lower Appellate Court, 
tlrnt (he morlgagce Was entitled to claim interest from 
the date of tlio hbnd u'p t<f the date of the decree. 
Art. 148, and nntnrt. 132, applies to such a suit; but 
no provision of limitation is mode by the Reticle for 
the payment of interest on the sum due to the mort- 
gagee. In 8. 58 of the Transfer of Property Aiit, the 
mortgage-money is interpreted to include' the interest 
due, and no limit to the payment of interest is fixed. 
PAUinmAt RAidiiAi r. Dauduhai AnniBnAi ^ 

' [I.L;E.,14Bom.,113 

nrt. 149 0871, art 161; 1850, s, 17). 


1. — — — Suit ig or on lehatf , of 

Secretary of State for India.' — Art. 149'of the 
Limitation Act applies only to roits brought by, dr on 
behalf of. the Secretary of State,' nor 10 a- suit 
brought by a Municipality. Sechetaet or State 
ron IhTiA r. Kota Bapakamjia Gahe 

' ■ ' ri. L. E.. 19 Ma<L, 105. 


2, Suit to estahlish right to 

Jtilkiii — Beng. Beg. II of 1305, s. 2. — A suit, by 
Government to establish its right and title toa julkur 
■was barred by liinitation nndcr s. 2, Regulation II, 
It 03, if brought after the e-xpiration of sixty years^ 
adverse possession against Government CoiXEcroB 
OP Rokopoee r. Peosckho Coomae Taooeb 

[5 W. E,, U6 


3. Sait for costs— PuUic 

right — JExempfion from limitation , — In a suit for 
the recovery of costs incurred by the Government ()f 
Bencal, in virtue of the Stat. 3 _4. V il,, IV, 

c. 41, authorizing the Ciown to appoint the East 
India Company to take charge of appeals and bring 
them to a hearing,— Ae/7 the rcc'vtry of such costs 
did not constitute a “ public right " exempting from 
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XmiTATIOIf ACT, 1877— Ce?ift«aerf 


11 Mad Seff II of 1S02 

I IS cl 4— Right of redemption of oiti noHgaiie — 
lu 1811 A eitabl sled her proptietwy t „ht to Undj 
as against A and an otti mortgagee then in posa s 


12 


(1 Mad. 143 
— JSu/< for redemption— 


Aisertion of advene t lU —It was held (u 
-auce with the op nua of the Full Beach) that the 
TQWe assert on oi an adverse title wiU not enaUe a 
mortgagee in posieeaioo to a hrevute the period of 
luty year* which the law allo« to a mortgagor to 


13 - — — Suit for redemption 45$ 

(a) <!f tnorffage— Adverse poue^ion— Title, 


LIMITATION ACT, 1877— eonftnKri 
saeh right therefore fall* under art ISl and not 
nnd r art 115 of the Limitation Act. BaOHOO 
PaiTDEr t Kas3t PABer 

[L I*. E, 10 Calc., 73 13CL.R,233 

18 Mortgage — Sube eluent 

agreement eonreging to m-tr gag e for a term of 
j/eart — Rje t of e« A agr enen^ — On e a mart 
gage alwage « mortgage — Sa t by he re of mart 


WAD c Laita BashSk I L E , 1 AIL, 655 

14 — Suet for redemption — 

Art 145 jch II of the Lim tat on Act 1871 applies 
to suits for redemptijn and to inch salts mat tnted 


16 


- and art 145— BiyVto 


opiate at pneit Ifalure of euti to ettabtiei— 
Immoveable property — A t ght to officiate as pr est 
at funeral cereraon es of Hindns is in the netnre ^ 
immoveahle property, and a suit for rsdemptioa (d 


I L il , d iloai ,0,4 
' and art 134— Joint 


mortgage •Reiemplionhj one mortgagor— Suit by 
other mortgagor for hit thare— Suit for redemp 
tion— Transfer of "Property Aei (IT’’ of 1582), 


i ' ,1 lent of & 

I I f paid hy 

, I i 1 to 0 h^ 

' ' fendauti 

contended that a mneh longer period had expired 
aioco the date of the mortgage that forty one yean 
elapsed since (7 transferred his rights as mort 
gigec that they had redeemed the prop rty twenty* 
one years ago and had been since its redemption m 
proprietary and adverse possessioa of the sihams in 
•nit and that the suit was barred by 1 mitation 
Neither party was aware of the date of the mortgage, 
and B<* th r adduced any proof on the po nt Keldf 
applying the equitable principle adopted m ss 95 
and lOi) of the Transfe o£ Prop rty Act (IT 
of 1832) that the owner of a portion of a mort 
gaged estate which 1ms been redeemed by hia co-mort* 
g^r has the right to redeem such port on from his 
CO mortgagor and a suit brought for that purpose 


Toi m 
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DIGEST OE CASES. 


IiUHTATIOir ACT, m7-continued. 

—— 7 —— ^ Jppoal from decree or order— 

J emod from'wJiicJi iime <-k«s.— T lio time for prescnt- 
yig nn appeal against a decree or order is thirty days 
from the date of Such decree or order (art. 152 of the 
Limitation Act (XV of 1877). The date of the 
decree or order is the date on which ]‘udgraent is pro* 
nounecd. Yajiaji v. Aktaji 

[I. L. B., 23 Bom., 442 

— art. 165 (1871, art. 153). 

See ArpEAii IK CunriKAii Cases— Aoqpit- 
taxb, Appeais rnoM. 

[I. L. R., 2 Calc., 436 

Appeal in criminal ease — Ap- 
peal from the ^Resident's Court, Bangalore . — 
person who was being defended hy Counsel on a 
criminal charge interfered in the examination of 
a witness and made a defamatory statement with 
regard to his character. He was now charged with 
defamation and convicted in the Resident's Court at 
Bangalore. On an appeal to the High Court, pre* 
ferred more than sixty days after the conviction, 
it was contended that it was not an appc,al under the 
Criminal Procedure Code, hut under the Extradition 
Act; and sixty days’ limitation therefore did not 
apply to it. Seld that the appeal should be ad- 
mitted. Hates v. Cdeistian 

(7. t. E., 15 Mad., 414 

— art. 166 — Burma Courts Act, 1875, 

ss, 49, 97 — Appeal from' Recorder of Rangoon . — 
An appeal from the Court of the Recorder of Ran- 
goon to the High Court is nn appeal under the Civil 
Procedure Code, and must be made within the time 
prescribed by art. 1 56, sch. II of the Limitation Act. 
AGA llAHOltED HAMAPAKI V. COHEN 

[L L. R., 13 Calc., 521 

— art. 168 — Application to set aside 

award — 6-round for setting aside award — Civil 
Rrocedure Code, ss. 621, 522.— Where, in accordance 
with an award irregularly made, a decree was passed 
by the Court from which the defendant appealed, — 
JSeld that the defendant was not precluded from ap- 
pealing to the Judge from the &'st Court’s decree, 
because he had not applied to set aside the award 
■within the ten days allowed by art. 158, sch. II of the 
Limitation Act, inasmuch as that article applied to ap- 
plications referred to in s. 522 of the-CivU Procedure 
Code, i.e., applications to set aside an award on any 
of the grounds mentioned in s. 521, — and the defen- 
dant did not contest the award on any of those grounds. 
Mphammap Apip V . Mphammap Asghab 

[I. L. E., 8 AIL, 64 

art. 169 — Suit under Cli. XZXIX, 

ss, 532 538, of the Civil Rrocedure Code ( 1892J 
— Application for leave to defend suit — Bate of 
service of summons — Sheriff’s return of service . — 

In a suit under Ch. XXXIX of the Civil Proeedure 
Code (summary procedure on negotiable instruments) ■ 
the defendant obtained an ex-parte order on the 9th 
January 1896 for leave to appear and defend the 
suit. The plaintiff on the 23rd J annary 1896 
obtained an order calling on the defendant to show 
cause why the order of the 9th J anuary 1896 should 
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LIMITATIOK- ACT, IBll-eontinued. 
not be set aside on the ground that the applica- 
tion was not made within ten days from the date of 
the service of summons. The date of service as 

the 23rd December 
1895. The defendant alleged he had not come to 
know of the service till the 6 th January 1896, as. 
he was not at that time residing at his dwelling-house 
when the service was alleged to .have been effected.. 
HeW that, as regards limitation, the only date to which 
reference could be made was the date shown in the 
Sheriff's return, and that the Court could not at the 
present stage of the case allow the defendant to show 
a state of things different from that appearing in his 
petition. Maphub LaiiI Dpegpe v. Woopenpba- 
naeaikSen . . . I. L. E., 23 Gale., 573 


art. 162. 


See DrroEoE Act, s. 16. 

[I. L. E., 6 Bom., 416 • 

art. 164 (1871,'art. 157 ; Civil Pro- 


cedure Code, 1860, 8. 119), 


1 . 


Ohligation on defendant 


against whem ex-parte decree has been possed,- 
The object of s. 119, Act VIII of 1859, was- 
te make it imperative on a defendant against whom an 
ex-parte decree had been passed, and who desired to 
come in and set aside that decree, to apply to the 
Court as soon as possible after he had notice of the 
passing of the decree, — i.e., within a reasonable time 
not_ exceeding thirty days from the first actual exe- 
cution of piocess to enforce the judgment. GobAM 
Ahtah V . Sham Soonpeb Koonwaeee 

[7 W. E., 376 


2 . 


Meaning of "executing’ 


process of judgment. — Process of enforcing a judg- 
ment (within thirty days from which a defendant 
may apply to set aside on ex-parte decree) has not 
been- executed within the meaning of s. 119, Act 
VII of 1859, until the proceedings in execution have 
been brought to a termination by a sale of the pro- 
perty attached. Rapha Binope Chowphet • o. 
MuPHOO SOOPPN SlEGAE . . 7 "W. E., 108- 

3 . Act X of 1859, s. 58 — JEx- 

parte decree. Application to set aside.— Process- 
for enforcing judgment was executed within the 
meaning of s. 119 of Act VIII of 1869 and 
s. 58 of Act X ol 1859, when an attachment of 
the property of the defendant had taken place ; and 
any application by the defendant under those sections 
to set aside an ex-parte decree must be made Jivithin 
thirty and fifteen days, respectively, from the date of 
the attachment. Rapha Binope Chowphey v. 
Digambpeee Dossee. Npnp Kishoee Dobs v, 
Mahaeaja oe Buepwan _ „„„ 

[B. L. E., Sup. Vol., 947 : 9 W. R., 238- 

4 .. — . The thii-ty days "after any 

process for enforcing the judgment has been exe- 
cuted,” within which a defendant might apply under 
B. 119, Code of Civil Procedure, for an order to- 
Bet aside an ex-parte decree, meant thirty days after- 
the execution of any process against the person or- 
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XIMITATIOW ACT, 1877— coiiiMBjrf 
JiflutatiO’) nitlisu Rfgnlation II of 1805 OoTTOjj- 
MEHT OP BESOAL P ^HUHBrSItlTOOIflSSA 

13 W H., P C 31 
8 Ikloore’B I A , 226 

4. Suit hy Qoierament for 

■mainitnanco of a ghaitoaU tenure in tclicA alter- 


5 . . . and B 23 — t bg 

Crovjn for derlaraiioH (f t He and pouetnou of 
_fore»t land Mad Heg II of 1^3 — Suroiml of 
right — Lmiiation Act ISod In a suit institnt^ 
la Mirct 1879 by the Crora for a d«c1&ratioii of 
title to certain forest land and for possMston of a 

l' ' . 1 I < 

I < I • I 1 
1877j to slow poiseiaion of the proprietatT rights 
claimed witbm sixty years or if the defendants 
proved possession that such possess on commenced 


suit ivas hatred by adverse possess on for tirelva 
jears prior to April 1st 1873 — Held that even if 
iteguUt on II of 1803 applied to els ms by the 
Crown inasmuch as the Begulation only banra the 
Temedy and d d not extinguish tho right and Act 
SIV of 1859 did not extend to such a claim, the 
right subsisted when the liimitatinn Act of lu71 
came into operation and as long as that Act was 


Secestabt Op State pob Itoia « Vjsa BATAif 

[I.li B,OKad ,176 

8 — - Suit Ig Ooternment fof 

recorerii of ttamp du(g tn pauper euit —Five years 
after the dismissal of a pauper suit from the deem 
in uhich no appeal had been preferred, Qovemment 
sought recovery of the stamp duty by attachmeat 
and sale of the pauper plaintiS s property Beld 
that the claim beings ‘public claim ” sntt in s. 17, 
Act XIV of 1859 was not barred CouxcroB op 
■Sooxn Abcot o Thatea Ceabbt 8 Mad., 40 

Seaui Uaeoues c hfAEOtixn Ali Ehak 

[ 2 B li E,, Ap, 22 . U-W.B., 67 


LIMITATION ACT,1877-coat.siie(f 
7 Salt after diipotfemon-^ 


TEX 21 PxaSEXIlAHS 

pw R,P 0,21 llMoore’sI A, 345 

8 Under Oorernnent 

— rhe mere fact that the pUintilf claims ai a lessee 
tinder Government do s no'' entitle him t > ths bene 
fit of a 17 Act XIV of lBi>9 Aeo McA u Bate 
Mia 1 B L R , a O , 34 10 W R , 78 

0 — — _ Sail Ig purohaee of Cfoit' 

ernment rightt «» a Khit mthtl —A suit by the 
puKhtser of the r>ebt« of Ooremaietit la a kbss 
locbal to ootam poss sson is governed no' b/'the 
lim tA lot of sixty years but by that of twelve years 
HossBiN BnieH v Auesva Keatoov 

[SOW. a, 331 
BoMDiBorn Bekseb Tbacoob 21 W R.64 

10 Suit hg mutaalli for 

doKod proptrlv —Since the pasi sg of Act XT of 
1833 a mutwalli, or manager of a Mih m'dau en> 
dowm*nt cannot be considered to be an o'fioer of 


IL Enerouchment on puHte 

highvaf — Suit 6g d/snicipafity to remooe e»"roaci'> 
nenl — £ifniiatio» Act art 14i — T tie hg aifcerse 
fottetelon —rhe Municipality of Malras sued to 
recover ue fuming part of a highway a strip 'of 


SAurraAPA'Ti Mcdaliab L L R , 19 MaA, 164 

art Ifel. 

See Ditobcs Aot, b SS i 

[L It. R., 23 Bom., 612 

— art 162. 

^ee Apfkal— Decbxei , , 

[L L R , 23 Calc . 279, 408 


( r;>Tr. ) 


mor-ST or casks, 


( r.27C ) 


r.IMITATr05^^ act. 1877- 

14. — • . - - t>f priu-i‘)!t /i'r 

tS' Jr.Jtn-'i! f.'.'iif r‘i>ffr, 

< /(*■' .t S’j'tif >' i'-K trf ir! liiiU •! itffrff p-tttrifx- 

n'!'*n of ntt nti.iit f? 5 i|> ,i>ilMl Hiiiltr 
» r*.'"" t)( t!if r. <f * ».f (71 it in ft jiftilisi’m 

t.'M ioii tfittn- rinwrttic 

jnri} «!ri ;)>f ’•lit I* t il,>. riA-rjJtn,; f>f n fur 

» l>forriT.f tti.' jti.t/jiv lit nttlit’i Itir im n!nn>r of 

r,T{. lf‘-( fif ill- r tm'-, 1 »>*!;' 4>iti' (o ttif Jnititn I.iirtitft* 
Alt. ISTT. />■ .Vit'A Minfr V. Httriniifl 

.Y.iC. S.'i’of'r. h t., C.'/r., '/JA, r»f< rre'l tn. 

K'.'ftA Wl'JJi ICttlJir. Jf livrivr Stft'Ttt 

IT L. V... 20. AIL, 311 

nn.l05{lS71, nrt. IfiS). 

1. ' - - „ ,{/•/■?>> /i r rftiiftsUrn 

ly n //• tlic 

{v:V»? ( ? tirrr'.-xtio-i }ir<»'ri’int ill |ir!i. II of Art IK of 
1^71 ( ’* ftj'j'V'i'Ali'f M fn ivrll an f .r nuiti nnil aj>j«al«, 
t h>' <!ai O's I'l.’t. !i t!)v> nrtti t or <!'’t'ri r sjijoiit*’! nuftiimt 
f x% (•! (-•■•til f irliiitMl, Con oijni fitly, ft'liiri' 

ft y.rro-i tnvin.; !' f-, »i.-4 of ji pji-Tty luLl by ■ 

bit*) tin-!' r a oi t!ii* Htti of 1) r< ml.cr 1P7S j 

sW'Ii' 1 o‘i ll-f lAt?! J.ft’iinry of !"'74 for n ilittifim, • 
tbr- IMli bii t'iir l-'ifi ft Conrt I.iiti-lay, it tvai Ii'M I 
tb-st li!<ftj'j>!icjfim ft .11 nitiitn tin* lirniLiiio'i of tljirty | 
dtyi jn-iftiWA t-.v art. Ifi', it-'b. II of Act LY of . 


LIMITATION ACT, ISn—continutd. 
~nrf. loo (1871, art. 160). 

' . ■' J^xecitHnn—Sale in execiilion, 

lhoj,i'l,},„^n..(.elleir hrinr, fynornnl of/ie rxeciilion 
pr,>reM„u.t Ihrmiyh l/if/r.iwl of the (Ucrre-hrjUUr 
— „t!,!r j, rarer liny T in rxeruHon—Civil 

f rare^orr C.Me (XIT of m2J, it.SUi, SlJ.-In 
I ft . J /> o.iUinril n (b-crco njiainit .S’. 6’ gave Bccnrity 

for tbi-Miiif.jrliojj of t be decree, ti'licretfj)o:i Angrccd 
t:of to tabe jjrfvepi'(llni.M in ctcculion. In brcacb of 

tllii ftirrecnn'iit fi ,« t!ie same veer nnnbe.l fee «rn. 


1S71, flrn-JAii r. Jl.ttivn . 1. L. IL, 2 Hora., 073 i 

3, JUspaitettian under tnlf in - 

ete’cution tf i’eerre-Si!r>ri-;ry orJer. — A ficrfon j 
ptireiift'iftl certain I'r }ii rty nt ft sale in excention of n j 
d-'prerii) Novtmlnr la7': In'i parcfmie ami c-infirmed f 
Mill be o'ltninid ft cirtifien'.e (if ule on Ibe 2f)ial .May j 
1870, from ailiich date be rtinaimtl in poaifsiion. ; 


, aJTly for {'fmetdoTi until ISS3, in which yc-ar he ap- 
p'i*(l lor and o'.itftincd j'OH' Riio'i of the property. S 
nll(.,n'd th.at be Iben for tbc first time became atvare 
of the sale, nml that by the fraud of and JPbe had 
b-en bcpl in ignomticc of the cveciition procccdiiiga 
t,alc( II by I) in lirfftcb of the abovcinontioiicd agrcc- 
nniil. niid witli'n thirty days after A' obtained pos- 
sKn’on, be (.ft) applied fora reversal of the onlcra 
tibii'b bad hern I>.i«<rd in the afores.aid fraadulcnt- 
proe.idingi. Tlie Sul ordinate .Tiiilgc held that the 
npplic.ation wa-i Inrred by art. ICC of eeb. II of the 
Litiiit.afion Art (.V V of 1S77), and referred tbc appli- 
cant to ft .i( p.amto snit to set nsidc the sile. On appli- 
cation to tbc High Con>t, — J/eld abo that art. ICC 
of sell. 11 of the Limitation Act(.VV of 1877), did 
not ftpplyn That nrtirle, as amended by s. lOSof Act 
All of LS70. only applies to npplieatio.as made ondcr 
#.■ 311 or s. 20i of the Ciiil Procedure Code, seeking 
to set n«ido ii sale on tbc ground of a material irregu- 
larity in pnblislitng or conducting the sale, or on the 
ground that tbc decree-holder has purchased without 
Ibp perini.ssion of tbc Court. SiKiiABAir Qomo) 
Kat,i; c, DAJtoDAK Akdabam • 


'Tbc jttdriniftit-dei'lor applied unsnccimfiilly to li.ave 
till' ft-ftlc S' '• am.b' for irregnlftrity. He bad applied, 
bef- ro the sde loink place, to fifty tin- fnie on the 
ground that the ri_dit to npply for execution was 
I'ftrrcd. This nppliralion w.ai dimiisscd, but was 
nllowfxl on nppi-ftl. It did not appear that tbc auctlon- 
pmrkaii-r wns a party to tbc )irocecding, or that ho 
■WBi cogiiu.ant of tbe npplicfttion. Two ymrs from 
tbc date of tbe sale, and one and ft half years from its 
ronfiriiiatiiai, tbe judgment-debtor on a summary np- 
pliration o’ltaincxl nii order setting n-iidetbe sale and 
putting tbe nuction-pnrebaser cut of possession. 
Jleht that tbe order was irroncmis, tbc Judge liaving 
no power, after the sale bad been confirmed, to set 
aside the sale by a summary order, and tlint under 
art. ICoot Act XV of 1877 the application forsncli an 
order was barred. TilAnosiED Hossr.nt r. Kokh 
Singh . T L. R., 7 Cnlc., 81: 9 C, L. B., 63 

3. JJispotsession in execution — 

Application on lehalf of a minor objectivy to dis- 
possession - — Limitation Act, 1877, scb. II, art. 1G5, 
is applicable to a case where tbo applicant is a party 
to the decree ivhieb is being executed as well as ivhcn 
he is ft stranger. But an applicaUon made on behalf 
nfa minor ob jecting to dispossession more than thirty 
days after it trok place is not barred by limitotion by 
reason of Limitation Act, 1877, s. 7. Batnaii Attab 
p. JxEiBnKA Doss Vitaz Doss 

[I. L. B., 21 Mad,, 404 j 


i pL Ii. K., 8 Bom., 468 

I art, 167 (1871, art, 100). 

1 1, - — Symbolical possession . — A 

I purclnier of immoveable property, sold in execution 
. of a decree must, under Act XV of 1877, scb. II, 
j art. 1C7, if ohitmctcd or resisted in endcas'ouring to 
obtain possession, apply, within thirty days, to the 
' Court under the directions of which the ciccution- 
sale u'ns held, to be pnt into actual possession; and 
if be omits to do so within thirty days from the time 
when his taking possession was fiwt obstructed or 
. resisted, bis only remedy is by a civil suit. The 
plftiutilis, on the 31st January 18G3, purchased a half 
sliarc in a certain lioiise at a 6.xle in execution of a 
decree, but t(X)k no steps at the time to take posses- 
sion of it lu 18G9 the N^asir of, the Court was 
directed to put- them into possession, and gave them 
symbolical possession. Afterwards, in 1S7I, the 
plaintiffs again, xvith the assistance of the Jvazir, en- 
tered upon, and for the space of about a minute re- 
mained in possession of. one of the rooms in the 
house, until they were turned out by the defendants. 
On the 18th of iNovemher 1S7G, the plaintiffs filed a 
suit, praying for a declaration of right and for s 
partition, and to be put into separate possession of 
the share that might be allotted to them on such 
partition. Jleld that neither the symbolmal possea- 
aioa given to them in ^1869 by the Nazir nor &e 
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lilKITATION ACT. 1877— conf««ued 
property of the defendant S bth Cnm>XK 
Bhaioobsb c LrcKDEB Debia Chowdhbaim 

[e'W 

liot ptocesa only against the person BBtrmi 
Pasqash r DlniBEE Laxi 

[1 K W , Ed 1873, 133 

See SooehIIotee Dossee e IiobuooiilDossbi 

CISW Il.,210 

and Kax.be Peosas i DiGAUBra Chattbbjm 

[26W B,72 


© — Appltcahott for teUtay 

atide ex parte judgmitt after e*ptrof»ofi ef Uene 
— A Judge haa no ]unad<:tiOD to grant an 
application made hy a defendant againat whom an 
<c perte judgment has heen paaaed to let as de the 
judgment after the expiration of the thirty days 
allowed by s 119 of the Code of Civil Proce 
Such anappli 
aye aften the 
t against such 
ATBAlf TAKAD 

l8boia,A.C,44 

AtrOSASSE Eooeb « ASSOOUAB Keab 

las -W E., 00 

7 — AppUeati^ to »et <t**de 


l.Al) VV SX, 4 /t> 


malDng tue uruei oi lu lue .> « 

reverisl — iTeW that aff application to the Appellate 
Court for reversal of an order discharging a rule »m« 
for the reversal of the order of dlsmuij and for 
restoration of the suit to Uie hoard for hearing was 
harred. IsBABut ntii MABAfini p Asditb Babi 
itAK Bcf Am Qaioib t Aariis Rahhiak mb 
Ain .... 13Bom,2CT 


liIjnTATION ACT, 1877— eo»tifl«ed 

0 Execution of ex parte decree 

— 2r<rf*c« of execution — hiotice of execution of decree 
u not aufficient "process for enforcing" it within the 
meaning of art 157 sch II Act IX of 1871 
Such process means actual process by attachment in 
execution of the person or property of the debtor 
FOOBBO CnrSDEB COOHDOO V PEOSOVHO COOUAB 
SiKDAB L Xi H , 2 Calo , 123 

10 MTiere property had been 


11 Ex parte judgment AppU' 

cation for an order to get aiide — Civil Procedure 
Code * 108 — Execution of proeete for enfore 
* 9 tit judgment ’ — An ex parte order was made 
against 5 to whom a certificate under Act XL 
of 1868 bad been granted revoking such certificate, 
and granting it to A and directing 5 to deliv er the 


12. Code of Civil Procedure 

(Act ^oflS7?J * IGS — Ex parte decree— Setting 


from the date of attaching the defendants' property 


sun 11 Aoi. w .o ~ ■ r 

BBAOBUBBSBUBT BBAOBrsESSTBXc JUnOBSimBA 
Kabaih Mumoz 1 1. la E., 0 Calc , 803 

23 ' — — Ex-parte decree — Appti 

cation to eet aside ex parte decree — Prcudeney 
SmallCaute Court Act fXT of 1832J, t 37 -S 37 
of the Presidency Small Cause Courts Act (XT of 
1882) does not apply to an ex parte decree An 
application to set aside an ex parte decree paj^ by 
a Frendency Court o' Small Causes falls within the 
terms of a. lOScf fleCodeof CirQ ProcedarefXTT 
of 1082) and the period of limitation for ench a: 
appdicatioQutls^dajs as prescribed by art. l&i e£ 
tne T.r-vitirm Act. Eoshabxax r LacskxKaba* 
TAB .... I.Ii.:^17 'Rans^SOT 
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DIGEST OP CASES. 


I.IMITATIOU- ACT, iS'I’l—conihwed. 

•— ^ art. 170 (1871, art. 102). 

. j ~~ ' and ai’t. 178 — Application 

Jor (cat C IO appeal in forma piriijoeMi.— Plaintiffs 
nlctl a Sint for jmi titioii, wliicli was dismissed on the 
9th December 1890. On the 17th March 1891, 
_ pliuntiliB prcsoiiled an appeal to the High Court on 

l*^th January 

lo?*-, tlio Iliirli Court; held that the iticmoninduin of 
appeal^ was insutficicntly stamped, bomg charge- 
1 Valorem stamp on the value of the 

share. On tlio IGth Febniary 1892, 
plaintiffs applied for leave to appeal t n form/i pan- 
'•PP^ication mas granted ex~parte. 
At the hearing of the appeal, however, -the respon- 
dent contended that the pauper appeal was time- 
bari’cd. IJchl that the a]>plication for leave to ap- 
peal m /ormd pauperis, haling been presented be- 
yond the thirty day s allowed by art. 17 0 of the Limit- 
won Act (XV of 1677), was barred by limitation. 
The pauper appeal could not therefore be proceeded 
With. ^ Art. 178 of the Limitation Act Lad no ap- 
plication to the jpresent case. AIahabet BAtTANT v. 
LAKfinstAN Baxvaot . I. L, B., 19 Bom., 48 

arts. 171, 171A, and 171B. 

See Abatement of Sttit — Afpeais. 

[L L. E., 7 All., 093, 734 
See Abatement or Suit — Svitb, 

[L JJ. B., 6 Calo., 139 : 4 C- L. B., 874 

art. 171 — Beaih of appellant — 

Civil Procedure Code, 1877, ss. 365 and 587 — Ap^ 
plication for substitution of heir to allow execution 
to proceed. — A suit was instituted aud a decree 
obtained in the Court of fost instance while Act VIII 
of 1859 was in force, but the second decree was made 
and the second or special appeal preferred after ActX 
of 1877 became law. Pending the hearing of such 
special appeal, on the 2lBt April 1878, the plaintiff, 
who was also appellant, died, and on the 1 6th August 
in the same year, or more than slaty days after hi« 

■ fatheris death, Lis son and sole heir applied to the 
Court to be substituted as appellant in place of the 
deceased, for the purpose of prosecutiug the appeal. 
Seld that the application was not made under s. 365, 
hut under s. B87 of Act X of 1877, as incorporated 
with the former section, and was therefore not barred 
by art. l7l, seh. II of Act XV of 1877. Where the 
language of an Act of Limitation specifies the parti- 
cular cases for which a period of limitation is pro- 
vided, the Court ought not to interpret that language 
so as to include cases not falling within the strict 
meaning of the words used. In the acattee of 
Eam Sbnkee Bhabooby . 3 C. L. B., 440 

2. — — Abatement of suit — Death 

of sole plaintiff after decree — Civil Procedure Code, 
1877, ss. 365, 372. — A sole plaintiff having died after 
decree, an application was made more than sixty days 
after his death by bis legal representative for an 
order that his name might be substituted on the re- 
cord for that of the original plaintiff, and that a sum 
of money, to which the original plaintiff, if alive, 
would have been entitled, might be paid to him, the 
legal representative. Meld that s. 372 of the Civil 
Procedure Code did not apply to the case, that section 


LlMlTATlOTr ACT, 1877-continued. 
contemplating a proceeding before the determination 
of the suit; and further that the 'application was 
barred by Act XV of 1877, seh. II, art. 171. Meld 
also that s. 232 had no application. S. 365 of the 
Civil Procedure Code (amended by Act XII of 1879, 
8 . 61 ) docs not apply to the case of a sole plaintiff 
dying after decree, the right to sue being merged in 
the decree. Cabby Chttbn Mbbbiok o. Bhuooo- 
BTOTY Churn Mubbiok . . 5 C. L. E., 108 

1 Death of plaintiff and sub~ 

stiiution of his representatives as party to suit. — 
If a plaintiff dies after decree, his representatives are 
I not bound to lipply within sirty.days to be made 
I parties to the suit, hat have the same time to file an 
appeal as the pl.iintiff would have had. The Civil 
Procedure Code, ss. 363, 366, and the Limitation Act, 
Bch. ir, art 171, do not apply to the case of a plain- 
tiff dying after decree. Eamanaba Sastbi ®. 
Minatchi AsntAB . L L. E., 3 Mad, 236 

■ 4. Civil Procedure Code, 1877, 

SS.863, 365 — Abatement of execution proceedings — 
Jiepreseniative. — The provision of the Limitation 
Act (XV of 1877), Bch. II, art. 171, which gives a 
period of si.vty days to a person claiming to be the 
legal representative of a deceased plaintiff under 
B. 363 or 365 of the Code of Civil Procedure, does not 
apply to the representative of a deceased judgment- 
creditor claiming admission to continue execution- 
proceedings commenced by him. Such a representa- 
tive may come in at any time, subject always to the 
same conditions as would have applied to the plaintiff 
himself. GulabdaS v. Lakshman Naehab 

p. Ii. B., 3 Bom., 221 

6. ajid art. 171B — Act XII 

of 1879, ss, 60 and 108 — Deceased defendant — Ap- 
plication to make legal representative defendant . — 
Subsequently to the institution of the plaintiffs’ suit, 
one of the defendants died, and his son, as his legal 
representative, was made a defendant in his stead. 
The new defendant objected 'iliiiter alii) that his 
father had been dead more than six months before 
the application of the plaintiffs to make him a 
defendant, and that therefore the suit should , 
abate as provided by the last danse of s. 368 of the 
Civil Procedure Code. Act X of 1877 (introduced 
by the amending Act XII of 1879), and art. 171B 
of the Limitation Act XV of _J877, which pre- 
scribes a period of sixty days within which an ap- 
plication should he made to have the representative 
of a deceased defendant made a defendant to a suit. 
When the amending Act XII of 1 879 was passed, 
that is, on the 29th of July 1879 ,— the original de- 
fen^nt had been dead more than six montlis; but tne 
plaintiff made an application to have the representa- 
tive of the deceased defendant made a defendant be- 
fore the publication of the Act in the local Gazette. 
Meld that the provisions of art. 171B of the Lmita- 
tion A ct should not have retrospective effect, and that 
the plaintiffs’ application was not time-barreJ 
Khusabbhai o. Kabhai . 1. 1>. B., 8 Bom., Mi 

B.-^ — Civil Procedure Code ( Act 

XIV of 1882J, ss. 3, 368, 582— Despondent, Death 
of— Practice— Substitution of parties.— Having 
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TitaHTATIOlT ACT, 1877— cshftnaei 
nioinontaj-yftDd partial possession which they had oh 
tamed in 1871 was suthcient to save limitation, 
■and that ’ " 

vembei 
January 
Session 

BATH Mcokebjee t Obhox husn Roy 

[I Ii 6 Gale, 331 
2. Warrant /ot potttsttoa — 


again mad* in January 18ai , — Beld that a com- 
plaint by the decree lioldcia as to the second obatrac 
tvon, made within, thirty days c£ the second ohstmction 
was not hatred by reason of art 167 of «h II 
•of the 'Limitation Act EAMAaBSAEA Pillai o 
Dhabmabaya GotTHliAN I. Ij E , 3 Mad ^113 
S - ' ■ -- -■ — - Ciwif Pfoceiurt Cadtt ISS9 
M 318 33d— pwehaur at Court tal« 

t 


lor ueiivery ui possess uu oi tue property pur> 
chased it appeared that the eale took place in lb86 
that it was confirmed in ISSHj and that ut JaDoary 
1887 an order was made for delivery of poeeeesoa 
to the purchaser The judgment debtor had re 
slsted the purchaser ■ eSorts to oMaiq po session m 
1887, and sit up in bar of the application to ISsd 
an oral agreement alleged to have been made be 
tween hi ii and the purchaser The application 
was rejected BtlA that the application not 
being a ccmplamt of obstruction, was not barred 
by limitation, and ahould be heard and determiued 
on the merits hloxiii v AtfasaMI 

tl I*. E , 13 Mad , 504 

4 Afinor — PuTe%attonhe%alf 


perty was purchased on behalf of the applicant, 
who was then a nuDor, by the agent nominated 
by bis guardian An order for delivery of posses 
4ion was made , but a third party having obstmeted, 
the order was returned unexecuted 2to fur- 
tber proceedings were taken by the agent Tbo 
Applicant, having come of age, applied for deli- 
very of possess on within three years from the 
date of bis attaining majority, but more tbao 
thirty days after the date of the obstruction and 
more than thirty days after he came of age. The 


LIMITATION ACT, 1877-co»;in«ed 
Subordinate Judge rejected the applcaton as 
barred, being of opinion that the* omission to 
apply, within thirty days from the date of the 
ob^tuction, on the part of the applicant’s agent, 
as well as the applicant s omiss oa to do so within 
a similar period after he came of age barred the 
applicant whose remedy lay in a fresh suit Urli 
by the High Court that the appl cation was ngbtly 
rejected It was virtually an attempt to renew 
the old proceedings and was baned ay art 167 
of seb II of the Limitation Act If the applicant 
intended to proceed summarily under the Civil 
Pm edare Code he should have taken proceedings 
within a mouth after he came of age Vihatakeat 
A ubTC o Deteat Gotwh I L U , 11 Bom , 473 

art 168 (1871, art 161 , Civil 

Proceduie Code, 1850, s 347) 

1 • Ttme for appeal — Civil 

Proeedure Code, 1850 s Si7 ■ — To bring an appel- 
lant within the terms of s S47 of the Code of 


Id such an application the Judge is bound to see 
whether tho reasons set forth for re admission are 
satisfactory or not Sbouaep Alt SowpAdOB v 
Eueoov KhIk Chowsbe; 15 W E , 80 

2. ^ppltcaftfln/or re adnu' 

rtoH of appeal — 7 he time allowed by i 347 of 
Act Vlll of 1*60 within which to apply for the re- 
admission of an appeal dismissed for defanit of pro 
eecntton should not where the appellant a pleader 
has died without his hearm{j of it be coonted as 


3 Application Jer re arfiniT- 

etoH of appeal dumueed on faxlurt to depont coeie 
of paper book ‘-Btgh Court Sulef Fart II, 
CA t'lll, Pule 17—Ctvil Procedure Code flB82J, 


application was not one under e 553 of the Civil 
Prccedure Code , that it was not barred under 
art 1C3 of the Limitation Act , tint it waa an 
appIicatKKi under the Rules of the Court , and tliat 
tho law of luDitatiou did bot apply to meb an applica- 
tun RAUiiABi Bahv V Madan Moiiay Mittbh 

[I Ii E, 3JCQlo,3aO 
iS'M FATtUVBKIgaA r DBOSirBUSKAD 

[1.L E..24Calo,3S0 
IXBAI. HOSIAIir T DxOBIB rnOBllAI) 

tlO.W.N., ai 
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- LmiTATIOW ACT, lBl‘I-^oontinue'd. 1 ' LlMITATIOIf ACT, 'mi-aontinved. 


-•plaintiff-respondent made a reepondeut. Art. 178 ap- 
plies to such applications. So held by tbe FuD 
'Bench, Mahmood, J ., dissenting. Held by Mah- 
KOOD, J that by reason of s. 3 (read with ss. 368 
and 582) of the Civil Procedure Code, the word 
“defendant” in art. 171B of the Limitation Act 
necessarily includes a plaintiff-respondent. SosU 
Jihusan Ghand v. Q-rish Chunder Taluqdar, I. h, 
M,, 11 Calc, 694, referred to. Chajiiax Das 
■ n. Jagdamba Peasad . I, Jj. !{,„ 10 All., 260 

^ ‘ 15, — I Application ly represent- 

ative of judgment -creditor to continue execution of 
'decree. — The provision of the Limitation Act (XV of 
1877), sch. II, art. 171, which gives a period of sixty 
dajB to a person claiming to be the legal represent- 
ative of a deceased plaintiff under s. 363 or 365 of 
the Code of Civil Procedure, does not apply to the 
representative of a deceased judgment-creditor claim- 
ing admission to Continue execution proceedings com- 
menced by him. The Code of Civil Procedure (Act 
X) of 1877 does not provide that applications for exe- 

• cution shall, like suits, abate by the death of the 

judgment-creditor; such representative may there- 
fore coime in at any time, as his coming ip is contem- 
plated in art. 178, explanation I of sch. II of the 
Limitation Act, subject always to the same conditions 
■a'B would apply to his principal. Oozaspab v. Laksh- 
!man Eabhae . . . 1. L, K., 3 Bom., 221 

art. 178 (1871, art. 164). 

1. : Mofussil Small Cause 

'Courts Act, XI Of 1865, s. SI — Xew trial — 
'Sevieui . — Where the circumstances of a case in 
a mofussil Small Cause Court admit a new trial, an 

• application for such new trial is governed by s. 21 of 
Act XI of 1865, which is still in force notwithstand- 
ing the right of review given by s. 623 of the Civil 
Procedure Code. But where the circumstances of a 
case do not admit of a new trial, but do admit of a 
review, then the time within which an application for 
review should be made is to be governed by art. 173, 
sch. II of Act XV of 1877. Mabon Mohoe Pod. 
DAE V. Pdeko Chaedba Ptobot 

[I, L, B., 10 Calc., 297 

2. Amendment of decree hy 

orders in execution. — Where the first Court’s decree 

'in favour of the plaintiff was upheld in appeal, but 
in the course of the execution proceedings the lower 
Appellate Court held that its judgment did not mean 
to uphold that decree in its entirety, it was held that 
this order was in the nature of an amendment of the 
decree, and that the ninety days allowed for an ap- 
plication for review should count from the date of 
such order. Bdeobhudddb Mahakteb v. Mudhoo- 
sooDUN Pakobv . . . 23 W. B., 433 

art. 175. 

See Deceee— Abtebation oe Amend- 
ment ON Deoeee. 

[L L. E., 14 Cala, 348 

iSee Limitation Act, 1877, aIet. 179-yOB- 
DEB EOB PatMENT AT SpECIEIED 

Dates . I. L. B., 14 Calc,, 348 


art, 176A. 

See Abatement oe Suit— Aepeais. " 

' [I. t. B., 23 Mad., 125 

p art. 1750, ' 

See Abatement op Suit — Appeais. 

cr. L, E.; 11 AH., 408 
See •Pabtiks— SCBST iTSTioN or Paeiies 
— Kespondent, 

[I. L. E., 11 AU., 408 

— and art. IIQ—Suhtiiution 

of the heirs of deceased defendant — Civit. Pro- 
cedtire Code, 1S89, ss. ’ 368, 372 — Substitution of 
parties. — After the institution of a suit for disso- 
I Jution of a partnership, two of the defendants died. 
More than a year after ' them death, the plaintiffs 
applied to have the legal representatives of the 
deceased entered on the record. The Subordinate 
Judge granted this application, holding that the 
case was governed by s. 372 of the Code of Civil 
Procedure (‘A'ctXIV of 1882), and that the application 
was therefore within time under art. 1 78 of the 
Limitation Act (XV of 1877). Seid that the case 
was governed -by s. 36'i, and not s. 372, of the Civil 
Procedure Code. The application for substitution of 
the heirs of the deceased defendants ought to have 
been made within six months, as provided by 
art. 175C of the Limitation Act and was barred unless 
! the 'delay was sufficiently explained. JamnadaS 
Chhabildas V. SoBABJi Khaesedji , 

[I, L, E., 16 Bom., 27 

— - art. 176 (1871, art. 165)— -Appli- 

cation — Tiling award by arbitrators — Civil Proct-^ 
dure Code, 1877, s. 516. — The act of an arbitrator, in' 
handing in an award to the propM" officer of the Coiirt 
for the purpose of the award being filed, cannot be 
considered as an “ application ” witbin the me.aning of 
the Limitation Act. Robaets v. HabbisON 

P. L. B., 7 Calc,, 333: 9 C. L. B,, 209 

L ■ — art. 17.7 — Civil Procedure Code, 

s. 598 — Application for certificate for appeal to 
Privy Council. — In computing the period of limit- 
ation for an application for a certificate admitting an. 
appeal to Her Majesty in Council, the time occupied 
in obtaining copies of the decree and judgment 
sought to be appealed against cannot bo excluded, 

8. 12 not bciDEf applicable, AndeesON r. Periasami 
p. L. E„ 16 Mad, 169 

2, Civil Procedure Code, 

s. 599 — General Clauses Act (I of 1868), s. 3, 
cl, (1) — Civil Procedure Code Amendment Act 
(.ril of 1888), s. 57— Application for leaue to 
appeal to Per Majesty in Council.— S. 589 of Act 
No. XIV of 1882 is not inconsistent with art. 177 of 
Bch, II of Act XV of lb77 as read in conjunction 
with the provisions contained in the sections of tlmt 
Act which are applicable to art. 177. The limitation 
therefore for an a'pplication for IcAvc to appeal to - 
Her Majesty in Council is six months from_ the date 
of the decree to appeal from which leave is ionght. 
Tho provisions of the second paragraph of s. 6 of 
Act XV of 1877 "do hot extend to applic-atioris for 
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MMirATION ACT, 1877— 


IIAITEB 07 THB FETlTlO’f 07 SOSHI DnUSAK CHiSB 
SosHiBnrsAN CniHD v Gbish CnTOusa Taioeh* 
DAE . 1 L R . 11 Calc , 694 

7 -and arts 171A, 171B— 

C%v\l Procedure Code (Act XIVoflBSSJ t 5S2~~ 
Pespondent Peeeaie of, after appeal filed — Defers 
dant — Held by tbe Full3eiicb the word ‘ defai* 
dABt" ID art 171B of the Limitation Act does not 
include a respondent S 582 of Act XIV of 1882 
affects only proceedings under the Ci de, and does not 
extend the operation of any portion of the Limitation 
Act Ubit Naeais Sikoh « HAnoGOTrai Pbosab 

[I I. B , 12 Calc . 590 

8 — and art 171B — Appheo- 

iton to sue in JorraA pauptrxt — Dtaik of opponent 


LILflTATIOl!! ACT. 1877-co«<.«««<f 

the decision of the TuU Bench distingnished Bau*- 

MHAB SOrOH « BlSHESEAB SiKOH 

[I. L E , 7 All , 734 
10 — and art 171B —Per 


Limitation Act, 1871 Labshmi r Sbi Deti 

[I Ii E , 9 Mad., 1 

It- Civil Procedure Code fSIT' 

of 1 ^ 82 J tt 36s, 5S2^ Deeeaie of reipondent after 
appeal filed — The word defendant m art 171B 
of sch II of the Limitaton Act (XV of 1877) 
does not ineliule respondent " Baikbibhita Gopai 
c Bab JosHiSasABBTT JoBHi 

[II. B , 10 Bom , 663 
12 — — art 171B — Appeal — Deatkofide'- 


made a respondent Baldso v Bisiqllas Bsoau 
[LL B,0 A1L,U8 

18 ■' Peath of defendant ret’ 


atton Act does not a^ly to the death of a Teipoa* 


the suit Jakabvab Viibai i Akaht Mabaiobt 
[t L. B., 7 Bom„ S78 

8 ■ — - — Appeal Abatement of— 


dent’s death to hare the representative of a deceased 
made a respondent is barred by limitation, and 
the appeal is liable to abatement OosAi Phusan 
Ckand T Qnih Chunder Talu^dar, I L P, 
11 CaU , 69i, referred to Deui Din v Chtoha 
La]> . . LI. B., 10 AIL. 284 

14. and art 178— Dea<A of 

reepondent — Application bp defendants 
^appellant* for tubihtntion of legal repretentattre 


of a defendant Aamin Pat v Lajja Pam, I L, 
X ,7 Alt’, 693, in which IIabmoop, «f, differed from 
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lilMITATIOlT ACT, l&n-~co„i;n,ud. 
'lilauitifT-rfisiiondcnt niiulc :v mjidndnit. Art. 1V8 an- 
I'lii'fl to Fuch npiilicalions. So Jicid by llic Full 
Bench. JfAKvoon, J., dissentingr. J/dd by Mam- 
>10011, J., llmt by roiison of 9. 3 (rcatl ivJtli *s. 3C8 
ntid r)''2) of the Ciiil Proecduro Code, the word 
■■dofeiuUnt" in art. 171D of the Liwitation Act 
nccfffiiarily iiichidcs a iihiintifi'-rcppondcnt. Soshi 
.llhtsan C/innd v. OrisJi Chttmhr TaJuqdar, 1. L. 
A’., 11 Calc, GO-J, referred to. CuAJMAii Das 
r. Jaodamjia Pkasaj) . z h. B., 10 All, 260 

. 16. Application hi) represent- 

afire of jud,]mnd~credi(or to continue execution of 
'detf ee.~Thc provision of the Ijimilatinn Act (XV of 
1S77), sell. II, art. 171j which pives a period of Bi.\ty 
days to a person claiming to he the legal represent- 
ative of a deceased plain tiff under s. 3(i3 or 305 of 
the Cede ol Civil Procedtiro, docs not ajiply to the 
representative of a decease 1 ' 1 ■. P*^‘. rlnim* 

ing admission to continue . 8- ■ 'i ■ ; ■. (Om- 

nienced by him. The Code of Civil Procedure (Act 
X) of 1.S77 does not provide that applications for exc- 
cntiim shall, like Buils, abate by the death of the 
judgment-creditor J anch reprcBenlntive may there- 
fore ctimo in at any time, ns his coming in is contem- 
plated in art, 179, explanation I of sell. II of the 
Limitation Act, subject always to the same conditions 
as uould apply toliisprincijial. Gopaddas e. Laksh- 
IfAN Aaritak . . . X li. E„ 3 Bom., 221 

art. 173 a871, art. 164). 

1 . -llCofnssit Small Cause 

'Courts Act, ATJ of 1S63, s. SI — New trial — 
Bcn’eie. — Where the circumstances of a ease in 
a mofuEBil Small Cause Conrf admit a new trial, an 
application for such new trial is governed by s, 21 of 
Act XI of 1865, which is still in force notwithstand- 
ing the fight of review given by s. 623 of the Civil 
Procedure Code. But where the circumstances of a 
ease do not admit of a new trial, but do admit of a 
review', then the time within which an application for 
review sbonld bo made is to bo governed by art. 173, 
sell. II of Act XV of 1877. Madon Modok Pod- 
DAE V. PUENO CbAJTDEA pDEBOr 

[1. L. B., 10 Calc., 297 

2. Amendment of decree hy 

rrders in execution. — Where the first Court’s decree 
in favour of the plaintiff was uphold in appeal, but 
in the course of the execution proceedings the lower 
Appellate Court held that its judgment did not mean 
to uphold that decree in its entirety, it was held that j 
this order was in the nature of an amendment of the | 
decree, and that the ninety days allmved for an ap- 
plication for review should count from the date of 
such order. BraoBHtnDDUB Mahantbk r. Mudhoo- 
SOODDN Paedeb . . . 23'W'. B., 433 

art. 175. 

See Decree — Aetebatioe os Akeed- 
UENT OP DeOHBE. 

P.I.. K., 14 Calc., 348 

See LnnTATioE Act, 1877, Air, 179— Os- 
deb ioe Payment at Seecieied 
Dates . X L. E., 14 Calc., 348 


I.1M1TATIOI7 ACT, 1877~-<>ontinued. 

art. 176A. 

See Abatejibet of Suit— Appbais 

[X X. B., 23 Mad., 126 

art. 1760. ' 

See Abatb-ment of Sbit — Appeabs. 

[LL.R.;U All, '408 
See -Pasties — Sbestitotion of Pabiiks 
— Kespoedekt. 

[L X. B., 11 All, 408 

and art. 178 ~ Substitution 

of the heirs of deceased defendant — Ciint JPro- 
cedure Code, 1SS9, ss.‘868, 372~Suhsfitution of 
parties. — After the institution of a suit for disso- 
lutio.i of a partnership, two of the defendants died. 
More than a year after ‘ their death, the plaintiffs 
applied fo have the legal representatives of the 
deceased entered on the record. The Subordinate 
J udge granted this application, holding that the 
case was governed by s. 372 of the Code of Civil 
Procedure (Act XIV of 1882), and that the application 
was therefore witliin time under art. I7r( of the 
Limitation Act (XV of 1877). Seld that the case 
was governed -by s. SC-*, and nots. 372, of the Civil 
Procedure Code. The application for substitution of 
the heirs of the deceased defendants ought fo have 
been made witliin sue months, as provided by 
art. 176C of the Limitation Act and was haired unless 
the delay was sutHciently explained. JaUEABAS 
Cdhabildas t>. Soeabji Zhaesedji , 

[I. X. B., 16 Bom., 27 

— ; art. 176 (1871, art. 165) — Appli- 

cation — Filing award hy arbitrators — Ctiil Frooe-^ 
dure Code, 1877, s. 616. — The act of an arbifci-ator, 5U' 
handing in an nw-ard to the proper' o/fioer of the Court 
for the purpose of the award being filed, cannot he 
consiffere d as an " application ” within the meaning of 
the Limitation Act. Robabts v. Habbisoe 

P, X. E., 7 Calc., 333: 9 C. X, B., 209 

X — = art. 177 — Civil Procedure Code, 

s. S98-— Application for certificate for appeal to 
Privy Council. — In computing the period of limit- 
ation /or an application for a certificate admitting an_ 
appeal to Her Majesty in Council, the time occupied 
in obtaining copies of the decree and judgment 
sought to be appealed against cannot be excluded, 

B. 12 not being applicable. Aedeeson u. PEKiASAitr 
P* X. B., 15 Hffad., 169 

2. Civil Procedure Cdde, 

s. 59d — Ceneral Clauses Act (I of 1868), s. 3, 
cl. fl) — Civil Procedure Code 'Amendment Act 
(.VII of 1898), s. 57— Application for leave to 
appeal to Mer ilajesty in Council,— S._ 599 of Act 
Ko. XIV of 1882 is not inconsistent with art. 177 of 
sch. ir of Act XV of 1877 as read in conjunction 
with the provisions contained in the sections of thiw 
Act which are applicable to art. 177;^ The limitation 
therefore for an ajiplication for leave to appeal to ■ 
Her Majesty in Council is 'six months from the date 
of the decree to apjpeal from which leave is sought. 
The provisions of the second paragraph of s. 5 of 
Act XV bf 1877 'do not extend to applications for 
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IilMITATIOIT ACT, 1877— confinveii 
lca\e to appeal to Her Majesty m Couneil FazaU 
vnntsmBe^amx Mulo, I L R 6 MI . 230. 


3 • Cxr\l Proce-iurt Code 


Court of Wards was a party Having attained bis 


4 aii4 fl 12--AppUcalto» 

Jor fell# to <0 Ptsty Ce«n«»J — Ttme rtg*%\ 

*\U for oJi«tnin^ oopy of jiK?^*ii«n< —Held (per 
SiQABT, C J , Spaveie JidissentiDg) that, in com* 
puting the period of limitation prescribed by art 177, 


Dis I L S., 1 AU , 644 

6. — — JppUc>itton for lease to 

appeal <o P«cy Coune\l—Tim* for pre#en«<«/»o» of 
appheat\on—Ltm\t<}Uon Aft of IS77J, et 5 
and jS—CiiiiZ Procedure Code fiS82), t 508.— 
An applicatKm for leave to appeal to the Privy 
Council must be made ‘nithin sis mooths from the 
date of decree Such an application istiot an appeal, 
and in computing the period of limitation the time' 
rcQUiTcd for obtaining a copy of the decree cannot be 
eiclnded Moboba Bauchabtisa r Ohaeasbam 
Hu-EADt HADEABin: I Xi B , 19 Bam., 301 

art 178 

^li'p^tica'iions enloree a ^ enmiuary Sccuion'^ 
were proiided for in e 22 of Act XIV of 1859 
and ibia was continhed in art 16G of ^et IX of 
1871 the period of limitation bnng one year The 
provision was omitted in the present Act, but this 
article (178) including “applicatiois for which no 
period of limitation Is provided elaewl ere in the 
schedule ’has been inserted Applications f merly 
coming under s 22 of the Act of 185 < and art 
of the Act of Ir?', if not otherwise exprrs.ly pnv 
vidod for would presumably therefore now come 
under art 178 , 

1 Jet XIV of 18 9 $ 22— 

_ nn. . ee,jon" 

• ■ ■ CIS on of 

r^nilar 

■ ■ ■ of 1850 


LIMITATION ACT, 1877-coa<,«urrf. 
the pmod for enforcement of such decision was one 
year from the time It was pnistd Ramdhan Man 
DA irc Baaieswab Bhattacbabjeb 

t2B L.K, A C,235 llWIl.117 

2 Act Zir 0flS59, * 22— 

Decree under Act A JT oflSH — Summnr order — 
A decree pass“d under Act XIX of 1841 on a cUim 
to a cert-itn share f f property by right of success on 
was a summary Older, and therefore subject to the 
limitation of one year provided by s 23 Act XIV of 
1*'59 Mazbbodkisba Bbsbee o Fbezitv Bbebee 

[4 W B , Mis , e 

3 ■ ... Sttmmary efeeinon uiicfer 

Beep Beg FIJ 0/1799 —To a process of execution 
to enforce a summary dccis on of the revenue author 
rticsundefKngulation Vllof 1799, Act XIV of 1859 
IS held applicable and no proceedmg in execution 
having been tahen ont to enforce such decision or to 
keep the satne in force within one year next pre 
ceding the application for such execution it was 
held tarred by limitation Lbchbbb RahtQhosk 
* Bamto Da8s Wdokbsjee 17 W B , 472 

4 AetXIVof IS59,* 22— 

Sxmmarv decision — $’cni5fe~An order nnder s 24& 


6 Act XIVoflBSO.t 22— 

Summary decision— An order awarding possession 
under s. 15 Act XIV of 185J, was a summary- 
award to which the provisions of i 22 were applic- 
able A summary decision is not a Coal one on the 
matter at issu^ between the parties Ik the vatteb 
OE Nbboo Eisass Moozebjes llVlT B., 188 

6 AetXITofmO * S3— 

Order forcoete t» etteufton of decree —Aa order 
for coots made as a contested matter in execution of 
adecree was not a '‘summary decision or award” 
withiu 8 22 Act XIV of 1859, but an ' order” 
under s 20 Puresh Norain Boy 'v Bnfeympfe, 9 
IT R "458 followed JIohak Laii Suebl v 

ClTOTOKSISA 

CSB LB, 164 note, iiw E.eS 

jreXIFafimS e 22— 

Order dumitexny aypltoatxon for execution — 
An order of a Conrt dismissing an application for 
execotMn of a decree, on the ground that it was 
barred by the Law of Limitation was not a ' snm- 
mary decuion'' witbia the meaning of s 23 It 
wasaa order witbin the meaning of s 20 of that 
Act DniBAi Mahtab Cbakd Bahadoob i Dacba 
BAI t Baz&A 

[6B L.E,ie2.13IV.E„F.B,74 

8 Act.Xjr of 1^50 e 22— 

Summary order— -A judgment creditor having in 
cxrcnton taken possess on if lands in excess of his 
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order was not a summary one within the meaning of 
e. 22, and that an application for its execution was 
governed by the three years’ limitation. Eoop 
MuNGincr Singh o. Choohamto Singh 

[16 W. B., 182 

- 9. Act XIV of 1858, s. 22— 

Decree under Degisiration Act, 1866, s. 63, — Qatere 
— Whether a decree passed under s. 53 of the Begis- 
tration Act was or was not a summary decree within 
the meaning of Act XIV of 1859, s. 22. Hhehath 
ChaTTEBJEB V. FHTTICK CHUNDEB SUMtoAB 

[18 W. B„ 512 

10. ; Act IX of 1871, art. 166 

— Application for execution of decree — Xegistra- 
ii on Act, 1866, s. 53. — An application for the exe- 
cution of a decree made under s. 53 of Act XX of 
1866 fell within art. 166, and not within art. 167, 
Bch. H of Act IX of 1871. Jai Sliaitkar v. Tetley, ' 
I. L. a., 1 All,, 586, dissented from. A proceeding 1 
under s. 63 of Act XX of 1866, though in the I 
nature of a suit, was not a regular suit, and a decree ^ j 
made in such a proceeding was a decision of a Civil 
Court other than' a decree passed in a regular suit. 
On the I3th July 1872 the appellant obtained a 
decree, under s. 53, Act XX of 1866, on a bond 
specially registered under s. 62 of that Act. He 
applied for the execution of it, — first on the 2nd 
September 1872 and again on the 18th August 1875. 
'The Court made an order on the 15th Hoi'ember 
1876, dismissing the proceedings on his second appli- 
cation for execution. The decree not being fully 
satisfied, he again applied for its execution on the 
11th September 1878. JBCeld that the application of 
the 11th September 1878 was barred both under 
s, 22 of Act Xrv of 1869 and art. 166 of sob. II of 
Act IX of 1871, no proceedings having been tahen to 
enforce the summary decree within one year next 
preceding the said application. Bhikhambhat v. 
VEsyAniisz . . .XL. B., 5 Bom., 672 

See contra, Jai Shaneab v. Tettet 

[I. L. B., 1 All., 586 

11 . Act XIV of 1859, S.22 

— Ilegistra,tion Act ("XX of 1S66J, s. S3 — “Decree ” 
made upon a registered ohligation — Summary deci- 
sion, — A sunamary decision means a decision arrived 
‘ at by a summary proceeding, and a “ decree ” made 
under s. 53 of Act XX of 1876 was a summary 
decision. S. 20 of Act XIV of 1859 was intended to 
apply to decisions, whether called .-judgments, decrees, 
or orders, made in a regular suit ; and s. 22 of the 
same Act was intended to apply to all other decisions. 

A decree made in 1867 under s. 53 of Act XX of 
1 866 held to bo subject, as regards its execution, 
to the law of limitation provided in Act XIV of 
1859, s. 22. Mina Konwabi r. J uggat Setani 

ri. L. E., 10 Calc., 198 ; 13 C. L. E., 385 
^ L. E., 10 X A., 119 

12. Applicationto pass' judy 

ment in terms of an award — Civil Procedure Code, 
1859, s. 327 ; 1877, s. 528.— At the request of the 
applicants, the lower Court filed an award on the 
20th December 1866, but no judgment was passed in 
"terms of it. Several applications for execution of 
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the award were subsequently made and gmnted. The' 
last application was made in 1880, and was rejected 
OT the ground that there was no decree to execute. 
The order was confirmed by the High Court on ap. 
peal. The applicants then applied to the lower 
Court to pass judgment in tenns of the award. - The 
Court rejected the application as barred under the 
Limitation Act, XV of 1877, sch. II, art. 178. 
The applicants appealed, Keld by Sahoekt, C,I., 
and Kembale, J „ that, looking to the provisions of 
the Codes of Civil Procedure of 1859 and 1877 with 
respect to the filing of awards in Court and the pro- 
ceedings thereon, it appeared to be the duty of the 
Court, under both Codes, to proceed to pass judgment 
according to the award as soon as it was ordered to 
be filed, without waiting for any application that 
should be done, though such application rras, as a 
matter of practice, usual ; and that being so, such an 
application was one which, under the antbority of 
Xylasa Goundan v, Bamasami Aygan, 1. L, if., 4 
Stad,, 172, and Viihal Janardan v, VitAojirav 
Puilajirav,’!. L. B., 6 Bom,, 588, was not within the 
contemplation of the Limitation Act. Held further 
that the same effect should be given to the language 
of g. 327 of Act Yin of 1859 and s. 526 of Act 
X of 1877. The e-xpression "may bo enforced” in 
the concluding part of s. 327 ought to be read as 
j "shall be enforced " ns far as it applies to the Court, 
althongh the enforcement by execution of the decree 
must always, of coarse, be permissive, as regards the 
plaintiff. Ihswabdab Jagjitandas v. Dosibai 

[X. L. E., 7 Bom., 3l6 

15, Application for certificate 

to collect debts of deceased person, — Art. 178 of 
sch. II of the Limitation Act, 1877, does not 
affect an application under Act XXVII of 18C0 
for a certificate to collect debts due to the estate of 
a deceased person, Janaki ». Kebataeu 

[X L. E., 8 Mad., 207 

14. — — Application for probate- 

— ^The Limitation Act is not applicable to an applica- 
tion for probate ; such an application therefore is 
not barred by art. 178 of sch. II of that Act. 
In the ilATTBE OV TEE PETITION OP ISHAN COTN- 

hee Bo-p I, L. E., 6 Calc., 707 : 8 C. L. E., 62 

I 16 , — Applicalion for probate 

or letters or certificate of administration.— Art. 178 
of sch. II of Act XV of 1877 has reference 
only to applications under the Civil Procedure Code 
(Act X of 1877), and does not apply to applications 
for probate or letters or certificates of adminisfcratjon* 

Bai Manekbai ». Maneeji Katas ji 

[X L. B., 7 Bom., 213 

16. - Applications for prolate 

or letters or certificates of administration, Apph"' 
cations for probate or letters or certificates oE 
administration do not fall within the pronsions of 
art. 178 of the Limitation Act. Kasui Cuodba 
Deb V. Gopi Ebishna Deb I. L. E„ 19 Calc., 48 

IT. -- Applications for probate, 

—The Limitation Act does not apply to applications 
for prohate, and the applications referred to m 
art. 178 of sch. II of that Act arc applications 
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IiIMITATIOlT ACT, 1877— con/jAKud 

leave to appeal to Her Majesty m Councjl 

ten ntsict Bejjatn v AIvlo, I L R , 6 All , SoO , 


3 — Cjttl Proetiurt Code 


4 — ■— ■■ and a 12 — AppUcalion 


lequMitv tor uuiaiuiiig a lupy oi iu« ju%iiieub vu 
vliicli the d|eTee agaiast vrhich leave to appeal it 
■ought !■ founded cannot he excluded under the pro 
Twone of t IS of Act XV of ^877 Jawaun Lai 
DiS I L B,, 1 AU , 844 

8 ^ — Application /or leave to 

appeal to Pney Connal-^Tme^r prteentalion of 
applicatton — Lmitiftion Act (XV of 19?7)> *$ S 
and I2—Civil Procedvre Code (IS32J, $ S98 — 
An applicatioa for leave to appeal to the Pnvy 


art 178 

Applications to enforce a "fimmary dcnsioa” 
were provided for in e 22 o! Act XIV of lt>59 
and this was contmhed in art 160 of Art IX of 
1871, the period of Iiniitation bring one year The 
provision was omitted m the present Act, but this 
article (1781 including “applications ior uhich no 
period of limitation is proiidcd elsewhere in the 
schedule” has been inserted Applications f nnerly 
coming under *. 22 o* the Act of 1b5>sa(]art. »66 
of the Act of lf>7i, if not othcmlje expressly pro- 
vided for nould presumably therefore now Como 
under art. 178 . 

L jft XJV o/18)9 e Si 

Satnnary «f«e vion^The worls summirydrcision'* 
asnspdiiis 22, Act XIV of IS50 meant a decision of 
the Civil Court not being a decree made in a regular 
suit or appeal Under s 22 Act XIV 1859, 


MMITATION ACT, 1877— eonfi«ue<I. 

the period for enforcement of such decision was one 
y«ar from the time It was passtd Eaitdhak Mas 
SAIi V Baubjwab Bcaitacbabjee 

C2B L K.A 0,235* 11X7 11,117 

2 Act XIV 0/1S59 t 22— 

Decree under Act iJXo/lSH — Summnr order — 


lr59 Maaxpodkissa Beessb p Tvezv^ Bssbss 
[AWE, Mis , 6 

3 . — — — decision unifer 

Bevg Rtg VII of 179 '^ — To a process of execution 


ceding the api>'iieation for such execnlion it was 
held barred by limitation LrcaMss KamtGhosb 
V Bamctk Bass Mooksbjbb 17 W E , 472 

4 Act XIV of m9is 22— 

iSamjBary decis(on — 5einMr— An order under s 244 
of the Civil F/ocedure Code was n summary decision 
within the meaning of t 22 of the Limitation Act 
MaVCEABAU KAUJAttPAft 0 BATILAIi LAXB HAVSAB 

[8 Boa , A. C > 89 

5. Act XIVofl859, e 82— 

Mammary ifecteton— in order awarding posieesion 
under *. 'IS, Act XIV of 1869, was a euinmaTy 
award to which the provisions of ■ 22 were apphe* 
able i summary decision is not a final one on the 
matter at (ssu^ brtween the parties lyTHt st atjeb 
or Ndboo Eisbsk Mooessieb 11 'W E., 188 

6 Act Xir tf 1859, e 22r- 

Order for cotls i» erecwtion of decree — ^ order- 

for t » »* * r 

a dec 

with 

unde 

IT ; , • ■ ■ 

UufuwmnsA 

[S B L E , 164 note 11 W E , 9S- 

7. Act XlVof 1859 s 22— 

Order dwmtieiny application for eJerui'ioti — 
An order of a Court dismissing an application for 
execution of a decree, on the ground that it was 
inrred by the Law of Limitation, was not a "sum- 
mary decision” within the meaning of s. 22 It 
was an order within the meanTng of s 20 of that 
Act Duibaj Mahtab Chakp Bahadocb r Bicha- 
BAU HAZBA 

[5B Ii.E.,162^13W,E-,P.E.74 

8 Jct.TIVef 

Summary order— A judgment-erfd, of bsw-; « 


land being confirmed in appciL h.e i xiat Xisv. 
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IimiTATION ACT, ISn-cnutiru'^, 
timltr 20r, f.r {l,p Ciul I’rorrdurr Co le for nmrnfl. 

of fi (Krr^f, nmfi to hrint; it into ro!ifi,riiiify 
«Uh tti.> JiuVmmt, it I'fiii}: tlii- loinidfi) duty of n 
(Virt, of it* tmn ti ofu u. to yrotlmt ilo drcrr(H’nro‘in 
uriordnuro uitli llu' judcliiiut*. nud to rorrcH tlirm if 
tunumry. f/n-.i J'rnsn,! v. .s',<n J’rauidy 
f./o. t?,i. di'fiiUid from, hi rr frltltnn 
'•/ Kishftr. V'rrKilf Nthi. Alt,. hS:>, p. Sr,S ; 

A <■.’( I'rc/o'i Jtari'ysnv.i .Ivijoii, r. t/. 

S7!i ; olid Vilhul Jnnnrt!/iii v. VUhr.fif tr, 
J'uflnjtr.n- J. J,. J,'., C JUv,.. r>Sr>. nf.rral to. 
D.w.io r. Ki siio It.u . . 1 1,, B., 0 AU.. S04 

SO. Av ri-tfttrr.f <>/ dfcrrr — 

Civil J'rcvrtUire IfiCi', r. £n<l~ .V,(,y /■,>,. o-rtnr 

prt.fAn t *.i/r ph'inCjr if i vl.r>f poisryti< n.~7\tcTC 
if i;o linnt.ifioM for nil npidir.ition tinder a. tOt) of Iho 
Citii T’r etdiire Code to nmtiid n ihrrvc, it liriiiirfJte 
dttt\ of Uii Court to ninttid it wlu'lirvrr it it found to 
be IV t ill I'oufoTivity villi tlic jndpimtit. A insti- 
tiitid It unit for di C'l'irutiou of title nnd for poifoviioii. 
Ilir derrio, ttliirh wni rmnlly ro'ilirrnf'd by (lie HicJi 
Court, pntc lirr t)ie dfeinmtiori fovpht for, lint it 
contninid no diriTtiou n* to tlie |' 0 '«(fKion, nltliouph 
tlie jnd.:nunl rtntcd tlint hlic tvn« entitled to 
(don. A'f (■•'» (luitinir been Mibstitiitid in lier jdnee) 
npjdied to Imve tin? decree ninended. Tlie lower 
Ajij’ellnte Court bcld tlmt tlie njijdicntion tins burred, 
by liinitntinn. The Ilipb Court on nj'penl n|ilield the' 
lower Court’s order not on, (Iip "round of limit- 
ntion, but on tbe pronnd tlmt (be npplientioii to 
Mueiid the decree Imd been mndc in the wronp Court. 
A'd son tlicii instituted n fresh suit npniust the same 
fwrlif-B for declaration of title, perpetual ininnctioii, 
and for iiicfinc profits. Held that the plaiiitilT was 
entitled to have the decree amended under s. 20G, 
Civil Prrcrdnre Code, and that, (honpU the plaintitT's 
claim to pes'cssiou was harrcd, yet his right was not 
cxtinpui'hcd, and lie, having therefore a (mbsistiiif 
title, sens entitled, fhmiph out of possession, (o main 
fain the suit so far ns it sought to recover mesne pro- 
ht.s. Kalt! r. I,ATP . I. Xj. B., 21 Cnlc., 269 

— ■ Decree at oriffinnlly frmned 

execuiion — Amendment of decree 


on' <lf Property Act 

SO— Application for an 'order 


IitRIITATION ACT, lail-conftnued. 

Ponirrt, CnoKta I, An o. Haiikam Dabs 

[I. I,. H., 20 All., 302 



Cn 'of JS12J, e. 
af, volute for talc ofmortgngedproperty.-kn appli. 
eafioti under s. SO of the 'irnnsfer of Property Act 
(n of lbS2) to have a niortgngc-drerec for sale made 
nlv^olitte is not poverned by, art. 17S, sell. II of the 
Lumlation Act, lS/7, fllinfr article is limited tonp- 
plicalhns under the Code of Ci\il Procedure. JBai 
Mfinel-liii V. 2ranelfi Karntji, J. L. J?., 7 pom,, 
Slti, and Pnnbir Singh v. Drigpal, I. L. S., 16 Alt., 
S.t, approved. In dealing, lioircror, with snch an ap- 
plirntion,ihe Court may he guided by considi nations as 
towhcilurany dclayon the part of the mortgagee has 
not been nnren'onablc, so ns to bring it within the 
rnIcR applied in such cases by Courts of equity. So 
Joii" ns tlie final order for sale is not passed, the suit 
may properly be regarded ns pending. TiLUCK.SnfGH 
r. PAiiBorrix PjiosnAU . L L, H., 22 Calc., 924 

34. — Application for a decree- 

under s. 00 — Transfer^ of Property Act (IV of 
JSS2J. — JTrld tlmt the limitation goferning an ap- 
plication for a decree under s. 90 of the Transfer of 
Property Act is that, prescribed by art. 178 of the 
second schedule to (he Limitation Act, 1877. Kam 
Sakoi’, r. Giiappani . L Ii. E„ 21 AIL, 453. • 

36--; Application for resale in 

eTccti/ion of decree — Continuous proceedings . — • 
Upon an application made oh the 28th Angnst. 


31. 

incajtahle of 

Application for execution of amended decree. 
Wlirro a decree ns oripnally framed sms fonnd by 
the High Court to bo incapable of execution, and was 
not finally amended by Hint Court, so as to become 
capable of c.xceution, until nearly twelve years after 
it uns jinsEcd, it was held Hint an niiplication to 
oxeente such decree wliich was made within three 
years fiom the date of the nmnidment of the decree 
was within time, the rule ef limitation npplicnlile 
being that priscribrd by art. 178 of sell. Hof Act XV 
of 3b77. AIuiiamxiad Sciemak Kuas r. hfernAst- 
iiAT) Yak Khak . . I. Ii. E., 17 All., 39 

32. — — Applicaficn for order 

alsoltife/cr sole of mcrfgnyed proper! '/—Transfer 
of Prop etiy Act (IV of Jf-bSJ, s. SO. — Art. 178 of 
sell. II of ( lie.LiDiitaliOTi Act, l877, docs not apply 
to an aj>idirati( n for an order absolute for the sale of 
TOoilpauid pioperty under s. 89 of the Transfer of 
Property Act, 1882. Pai hlanel-bai J'anetji 
Karasji, J. L. J?., 7 Pern., 21S, approved. EACTrn 
3 ikoh V. DEiorAi. . . I. L. E., 16 AIL, 23 


1891, for c.\ecution of a mortgage decree, the mort- 
gaged property was sold, and the judgment-debtors 
pnrehnsed it benami at a low price. Thereupon 
the decree-holders made an applicatioo, on tbe 12th^ 
Kovember 1891, asking tbe Court to set aside tEe, 
benami purchase and roscU the property.’ The. firsf, 
Court found that the purchase was not benami) and* 
confirmed the sale on the 12th April 1892, butr, 
the lower Appellate Court came to a contrary con- 
clusion, and set aside the Kvle on the 22nd July, 

1892, TlicIIigh Court, in second appeal, accepted the 

finding of the Appellate, Court as regards the purchase 
heiii" henami, hut upheld the sale with the remark that 
the said pinporty and any other property of the debtors - 
might he sold in satisfaction of the mortgage-debt. 
This judgment was passed on the 4th August 1893, 
On an application for execution made on the 3rd 
December 1894, an objection was raised oa the 
ground of limitation, ffeld that the application of 
tlic 3rd December 1894 might be regarded as a con- 
tinuation of the application of the 1 2th Kovember 1891, 
for resale of the property ; and ns the decree-holders 
were precluded by the first Court’s finding of the 
rtth April 1892, from asking for sale until it was 
reversed by the lower Appellate Court on the-22nd' 
July 1892, and finally by tbe High C.nrt on the 
4tU August 18t3, the applic-thn was in time under - 
art. 1 78, Bch. II, Act XV of ) 877. Pyaroo Tuhovth 
dftrhtee v, Kazir Hosseitij 23 -1^5; ( haiidra 

Prodhan v, (xopi l^ohan SJiulia» !• L* 

3So : JParas Ram v. Gard7ie>'y /• dl*, 1 A.lUi 3o5 ; 
d^alvanhhai IdipchaTid y. Ghanai,li,av>h Jadu-' 

mtijiy I. i. i?., 5 Rom., 29; and Ch^ntavwri^ 


DiGEST Of CASES. 
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XmiTATION ACT, 1877— eoniJittJfi? 
under the Code of Ciril Procedare. Jawil* 
Reiaralu.I.L. JJ , 8 Mad, 207 , BaiMaMlla* t. 
ManeTejt Kavnjh I Z.S. 7 Bom , 213 , and I» the 
mailer of lie petition of lehon Ckunder Roy, 
1 L. R,0 Calc, 707, followed GyiSAMimir 
-^PAUESI c. Vaha KOIXrUtiAt Nadas 

- (l.Ii.Il,17 3a:ad.,879 


18. - 

o/ sale- 


tApphoationfor certificate 
-Ctnl Procedure Code, 3859. *. 259 — The 


proTisunis of the Limitation Act relating to applica- 

■r ’I 1 _ V> « 


19. “ 

catiOn Ji 
Act (XV 
■certificate 
Act (XV 


LIMITATION ACT, 1877— cont.nucrf. 
limitation therefore counts from the former date. 
Basapa (t. Maeya . . I 1j. H., 8 Bom., 433 

24. Applicaiion for possession 

hy ptireAater at a Court sale — Cxxtl Procedure 
Code, Act XIV of 1882, s 318 — An application by 


UtTBAJl UlSUAJI . A. Aj. AU, O JJOUl , ,iO i 

25 - 

—A^plicatton bp creditor to prote claim — In July 
lfi78 a person was declared an insolvent under the 
proTuioni of Ch XX of the Civil Procedure 
Code Only one creditor then pnited hii debt, and no 
schedale was framed Thiscrcditor having applied for 
the sale of property belonging to the insolvent, 
another creditor, in May 18S3, applied to prove bis 


Betidab jAOirvAs c. Pobjaoa Beoau 

CLL.E.,8Bom., 377 

20. ’Certificate of sale, Applf 

eahon /or.— Where an application for a certificate 

tale was made five yean and a half after the cob> 
finnationof the sale,— BeM that It was btrredby 
art. 178 of sob. II of Act X7 of 1877. Tceakau «. 
Sattaji SEAVtiui . . 1. L. B., 6 Bom., 200 

21. — ' " Appheaiion for a cerf»» 

Jloate ^ sale—Acemal of cause o/act»«»— The 

applicant purchased certain land at a Court.8a1« on 
the 17(h February 1876 The tale was confirmed on 
the 20th Match of the same year The purchaser 
did not apply for a certificate of sale until the lOlb 
March 1880 Beld that the^applicatiou^wa^banrf 


20 

deeret-Aei X of 1877 


ApplitaUon io 
fCivtl Procedure 


emend 

OodeJ, 



22. ■ Cii.il Procedure Code ( Act 

Jfir ofl8S2), s 318— Purchaser at Court-sale — 


• Decree, Application to 


‘“V AimaatJou 


DcaUKQ Zrnuii . . I. L B, 1/ i)om,228 

23 Application for posset- 

I - l-i-x nf ,Ssft^,s^p,rtnd from 



Prncedut 


Code, 

"if 


I to refuse to do. It does not govern an spp—ecios 
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I^H^riTATIOK- ACT, 2877-rn»f.-M.^f7. 

iniilrr is, 200 nf llir Civil t’rortdtiic Coir for omriid- 
uujit of tv (l>rri(-, Pin* lo brinj; it into f(inf>rmUy 
vritlt tlir j!ni.:tntnl. tt liriii" tlif lonmlrii (Inly of n 
Co-ir'v, of iK o‘vn notitn, !« prctlint itt tlirrrtfv ftn'iit 
ni'i'Drtljtiirr with thr jnibiinnti. tiinl to correct titrm if 
mct'vvry. fin-,, I’nxitf v. 
t. /.. 7,’.. -f S.'i, dixctn’.nl from. Jn rr frfUian 



O.uiro r. KrMio H.n . . I L. K., 0 AIL, 304 

30. — — .it rr^tfii rnf of tiforee — 

("I'rtV /V'lV/iVcc ('oifr, ». fW— .Viii’l' /< r fic'nc 
I Aifc ii (ut of portfxsion . — Thw 

it 1 o limit ilion for tvii upi'ticntio’i winlcr f. 200 of tho 
Civil l*r Cl (lure Coh to ntin ml tv (Ircrcc. it hrliur the 
(li'.tv of thv Contt I'v nwfml it vvlicm vtr it in fotiiwl to 
It n- 1 lit con font it y with the jml;:m(nt, A infti- 
tnttd tt Miit for (Vcl'vnvtion of title mid for po'-irF'iioti. 
’flic deenr, which wpf finnlly confinned hy Ihr Ifiirh 
Court, pvvr lor the dtrhnvlion I'onpht for, hnt it 
contnined r.o lilnction n< to the | (w«t.*‘ii(m, nlthouph 
she jiidcmfiit Fltlfd thnt rhe vvof inlithd to jwfc-h- 
elo*i. A'» * 1 II (Im'inp heen suhvtitntid in her j'hee) 
ivpi'lii'd to hive the decree itmetuletl. 'Ihe Inner 
Apj'cllate Cniirl held tlmt the nyplientioii wn" h.irrrd 
h\ Hmitnlio'i, The Iliirh Conrt on ojiivenl tipht'ld the 
lower Court’!! order not on the "round of limit- 
of inn. hnt on the prmind thnt the nppliention to 
ivntend the decree hnd heen mndo in the vvrotif: Court, 
A’< ‘Oil then iiKlilntcd .u frefh fait np(vin<t tho Fame 
parties for dcciamtion of title, perpcttinl injunction, 
ntid for mesne profits, Ifrld that the plninfifT was 
entitled to have the decree nmciuled ttndcr s. 200. 
Civil Pr< cediire Code, and that, thonph the plaintiff^a 
claim to pcssfssitin was liarrcd, yet his ripht tens not 
cxlinjrnishcd. and he. havini: therefore _n fuhsistin" 
title, vvns entitled, ihotich out of possession, to tnain- 
tain the snit to far ns it foneht to recov or mesne pro- 
fits. Kai.t? r. T.att . X Ii. E., 21 Cnlc.. 259 


3L 


Decree as oripinallff framed 

taeapnhle of exectilfnn — Afnendmenf of decree — 
Application for rxeetdion of amended decrce.—w 
tv he re a deeroo as originally framed vvns found by 
the Iliph Court to ho irtcnpahle of execution, and was 
not finally amended hy that Court, so as to become 
capable of execution, until nearly twelve years after 
it was paffcd, it vvns tield that an application to 
(xccutc such decree which was made within throe 
years fiom tho date of the nmendment of the decree 
was within time, the rule ef limitation applicable 
being tlmt pn scribed by art. 178 of sch. II of Act XV 
of 3877. Mthiammap Simman Kuan r. MunAsr- 
xrAD Yau Kjjak . . I. L. E,, 17 All., 39 

32. — — Applicaiicn for order 

alsolxtic ‘cr ioJe of mcr/paced property — Transfer 
ofTrnjeiiy Act (IV of DbSJ, s. SD.— Art. 178 of 
sch. II of tho.I.iuiitntion Act, 1877, does not apply 
to an a]i)iVirati( n for nn order nl solute for the sale of 
TOoilgtu.(d pioperty under s 89 of the Transfer of 
Pjopejty Act, 1682. Dat JMavelchat v, Jt’avelji 

Kaiasjty J. L. Ji., 7 Scm.,21S, approved. Kakbiir j 

SiKon V. DbigpaIi . . I. 3j. E., 16 AIL, 23 ! 


mtlTATIOH ACT, 1877~conlinmd. 

C onira, CiiCNi:! Lai, o, Eaunavi Dass 

P. L. E., 20 All., 302 

nl.tolvlr for sale of morfynyed proper^/.— An appli- 
ealmn under s, 89 of Hie Transfir of Property Act 
(IV of 18S2) to have a mortgngc-drercc for sale made 
nh'ohtfe is not governed hy .art. 178, seh. II of the 
limitation Art, 3877. That artiole is limited to ap- 
pliealhns under the Code of Civil Procedure. Bai 
ManeHfti V. Maneiji ICavnsp, J. L. M., 7 Bom., 
21H, and Banhir Sinyh v. Driypal, T, L. Ji., 16 All, 
P.1, nppre vf (1. In dealing, hovvever, with such an ap- 
plicalion, the Court m:vv he guided by considi rations as 
towhetl'craiiy (Iclayon the part of the mortgagee has 
not heeu unrrn'onable, so ns to hi iiig it within the 
ml(s npplii d in such cases by Courts of equity. So 
long ns the final order for sale is not passed, the suit 
may properly he regarded as pending. TirircK, Singh 
r. I’ANsoTriN PitositAD . L h. E., 22 Calc., 024 

34. — Application for a decree 

under s. 90 — 7'rnnsfer of Bro/ erly Act (IV of 
Jb'S3J. — Held thnt the limitation governing an ap- 
plic.ation for a decree under s. 90 of the Transfer of 
I’lopirty A(t is thnt prescribed by art. 178 of the - 
Bfcond fchcdulc to the Limitation Act, 1877. Bam 
Sahhi’ r. GiiATJPANi . X X. E., 21 All., 463 - 

85.-; Application for resale in 

ereettfion of decree — Coniintmtt proceedinys . — - 
Upon nn application made on the 28th August 


1891, for e.xccution of a mortgage decree, the mort- 
gaged property was sold, and the judgment-debtors, 
purchased it bcnnmi at a low price. Thereupon 
the tlecree-hoUlcrs made an application, on the IBtb, 
Kov ember l89l, ashing the Court to set aside the^ 
benami pnrehast and resell the property.' The first, 
Conrt found th.at the purchase was not henami, and 
confirmed the sale on the 12th April 1892, but, 
(be lower Appellate Court came to a contrary con- 
clusion, and set aside the sale on the 22nd July 
1692. Tlic Higlx Court, in scoot ' 
findingof the Appellate Court ■ . . . 

being bcnnmi, but upheld the sale with the remark that 
the said property and any other property of the debtors 
might he fold in satisfaction of the mortgage-debt. 
This judgment was passed on the 4th August 1893. 
On nn npplicjvtion for execution made on the 3rd 
December 1694, an objection was raised on the 
ground of limitation. Seld tlmt the application of 
tiie Srd December 1894 might be regaidcd as a con- 
tinuation of the application of the 1 2 th Kovember 3 891, 
for resale of tho property ; and ns the decree-holders 
were precluded by the first Court’s finding of the 
l--th April 1893, from .asking for sale until it was 
reversed by the lower Appellate Court on the 22nd 
.Inly 1892 and finally by tho High C urt on the 
4th August lSb3, the applic ti n was in time under 
art. 1 7b, sch. II, Act XV of 1 877. Byaroo TidioviU 
dnrtnee v. iSazxr 55 H'. j?., ; ( hanara 

Brod/ian v. Gopi ilohan Shaha, /. X. It., 14 Olalf; 
3So f Baras Bam v. Gardnc, I. L. B., 1 Alt., Boo ; 
Balx/anhhai Dipcliand v. Ghannsham, lol Jadu- 
nathj,, I. L. B., B Boxn., 89; and Chintavion- 
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UJUTA'nOK’ ACT, lS7r-<.'». ^ 

>>»'X •',“* 4r»'^ 

J3i irftmilo. '^‘“■'^’J^E.SSCa.iL.sr 
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LauiSesgh 


’Ccrta Q to 3 cts of » Ac«ef 

Transfer of Propertj 2rt * 


■w'd • 


applcaton was r^ted A tirf 
appeared and Bled an eijfetMS *=^ ^ V 
cSe of C U Pitwd-ir IV- 

npon the d cw-tolde'i br~ar*^t a 


npon tne a orr-iwi^iir* i;< -» i 

Of the Code. Iheyeltaj tda -iri 1 

Jnne 18 s bnt the a.«t-esr a— <s-»i * 

final dec ee ta appeal was ett ja»^ era U- S— 
of May 169 Gate ic'l’-i — t- 

holdcrs asrata appl ed f« *a eet^ cf .j* 

Beld that ei ntioo was tsse-tarred dir- ir* 1 
of the second schednle to Ac* XV cf I 
SiH3E r KartAM Eaisr L I*. E., 13 AE^ 71 
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IiUnTATIOK- ACT, 1877-Mnfn«.rf. 

iini1(r ii. '.;Of) of (In' Ciiii I’rtwcdurf Colo for nmoml- 
inful of n (l.rrrr, ni nn fn lirinr; it into confirmify 
Itn- jiulvtnmt.'U tHiin,.' thn Imitulrn ihityof n 
four!, of iip own n'otirn. to rrctlnit i!» ilicrcio firn’in 
arrftj. inner w!t!» tin' jtiiltinn nt», niul to (oircrttUrtn if 
ntrf^'.'iry. f/o-o J’njuiif v, .S,/trf J'rnuul, 
A A../,’., ■/ j///., S3. (li'-(iif<(l from. Jn re frftfitin 
vf AViAdi! .‘■I'eij'i, frrrl-hl A'l-fe*. SCiS ; 

At'os'f (Idn'liin v. J’oni/Moni .lyy.iri. f. A. //.,•/ 
MniL, 17 i! ; ntnl I'ilf.xt! ./ononffn v. J'il7iojir ir, 
J'vthijtr.tr J. J,. Ji., Ct lliri.. As’C. rrftrrrtl to. 
Daw o t. Kj fua K.m . . I. L. R., 0 All.. 304 

00, jt<>n)i!vrnf hf dfcrtr — 

T'ivU )'r<-crt!i!rf Cniff, tSSS, S<l3~-Stitt ft r tmn/- 
prfji(< fMlr I'7nit>f!jr it n-t.of /irr'eijfof).-— There 
i« J ji liinitnlio’! for iw npplie.ntion iimler t. SOO of the 
Ciul IV eiilnre Onir to amt mi tv (teeree, it heimj the 
(Intyoftln Ccort t» ntnir.d it wlientvtr it it fmtml to 
hi- !n t in rtmfornliy vtilli llir jiidpoKlit. A iofti- 
tntfd n tmit for thelnetiflon of title ami forjvos'es'ion 
Tlif t'.frrre, wltlelt wa" finaUy confinned liv the llinh 
Court, pvw Inr the tlcelarnlion rminlit for. hut it 
ronfaineA no ilirretion mi to the } m>irr«ion, nlthouch 
lt«r jmlstiKtif etalcfl thnt rhe vmv? entitled to iwo 
*io't. j^'it ten (havincT heeii siilutitutcd in her place) 
applied to have the decree amended. The lower 
Appellate Conri held that the application vva** harred 
iiy liinit.afion, The ilieh Court on aj'peal tijthcld the 
lower ConrCa ortler not on the "romul of Ihnit- 
hlion, hut on tlie trronud that (he application to 
aincml the derree had been made in the wronp Court, 
-d'a 'on then in«ti(ntc<l a frerh fiiit npninst the aame 
pjiriica for dcclanitiou of title. pfriKlnal injunction, 
and for nicmc profit". Jlrld that tiie plainfitT was 
entithd to have the decree amended under s. 200, 
Civil Pti ecdure Code, and that, thonpli the plaintiff's 
claim to pe""c«si<>n was harred, yet Itis ripbt avns not 
exlincuishcd. and he, havimr thertforca subsistinp 
title, was rnlifled, though out of jvossession, to main 
tain the suit fo far ns it fonpht to recover mesne pro- 
fits. Kax-tj r. Datu . I. 3j. TU, 31 Cnlc., 269 


31, Decree as framed 

ineapalle of execution — Amendment of decree — 
Application for exeri’tlon of amended deeree.- 
lYherc a deereo ns oripinnlly framed nns found by 
the High Court to he incnpahle of execution, nnd w.as 
not finally amended by that Court, so as to become 
capable of execution, until nearly twelve years after 
it was pasFcd, it was 7/eid that an application to 
(xcente such decree which was made within three 
yenra fiom the date of the amendment of the decree 
was wltliin time, the rule of limitation applicable 
bciiip that prescribed by art. 178 of seh. II of Act XV 
of 3fc77. AIcuAHAtAD SLiEJfAK IvirAA" r. AftrnAsr- 
JIAD Yau Kiiak . . 1. 3D, E., 17 All., 38 

82, — App7icaticn for order 

alsolitte ’cr sole of ncrtgaqed properli/ — Transfer 
ofTrojetip Jet flV of Tb2J, s. S9.— Art. 178 of 
sell. 11 of tlie.Iliulitiilion Act, 1877, eVes not apply 
to an njipliriitii n for an order nhsohite for the sale of 
moitgaued pioperty under s. 89 of the Transfer of 
Piopcrty Act, 1882. Aoi StaneTchai v. A'onelji 
Kavasju 1. L. It., 7 Bern., 213, approved. BAiemn 
SiNon t’. DworAX . . I. Zi. E., 16 AIL, 23 


LtMlTATION ACT, -continued. 

Contra, Ciiukki Lai. w. II,\nTrAM Dabs 

[I.L. E., 20 AIL, 302 

/' nf' h'"'’'' ^’'Operlt; Act 

( ^ <f e- S9— Application for an'order 

nf/Kolitfr for sale of morl^ngetl An appli- 

f- P Transfer of i’roperty Act 
{1 of 1882) to have a moHgapc-drercc for sale made 
al.'ojntc 13 Jiot governed by .art. 178, seh. II of the 
Liinil.aiion Act, 18/7. lliat aitiole is limited to ap- 
plicntiMis under the Code of Ciiil Procedure. Bat 
ManeHai v, Mnnel-ji Knvasji, I. L. Jl., 7 Bom., 
213, and Itunhir Sin.qh v, Driopal, L L. Jl., 16 All., 
2.1. npprrvf d. In dealing, however, witli such an ap- 
plication, the Court may he guided by considerations as 
lonlif Ihrrnny delay on the part of the mortgagee has 
not been jmrtn'oimlde, so as fo bring it within the 
niles njipliid in such ca"cs by Courts of equity. So 
long a" the final order for sale is not passed, the suit 
may projicrly he regarded as .pending. Tiltick.Sinoh 
r. I’AUsoTriu PiiosnAP . I. h. E., 22 Calc., 924 

34. — ApiilicatSon for a decree 

under s. D0—Tr(in.sfer of Trojerty Act (IV of 
1352 J. — Ifrld that the limitation governing an ap- 
pHeation for a decree under g, 90 of the Transfer of 
Property Act is that .prescribed by art. 178 of the 
sfoontl sclicdulo to the Limitation Act, 1877. Kam 
Sakpp, r. GnAPUANi . L L. E„ 21 AIL, 453 - 

35.- Application for resale in 

exfctilion of decree — Continuous proceedings . — 
Vpon an application _ made on the 2StIi August. 


1891, for c.vcciitioii of a mortgage decree, tho mort- 
gaged properly was sold, and the judgment-debtors 
pnrclmsed it benami at a low price. Thereupon 
tbe dccrec-lioldcrs made an application, on the 12tb 
Kovcnihcr 1891, ashing the Court to set aside the' 
benami jnirchasc and resell the property.” Tlie first, 
Court found that the purchnao was "hot benami^ and' 
confirmed the sale on the 12th April 1692, but, 
the lower Appellate Court came to a contrary con- 
clusion, nnd set aside the sale on the 22nd Jtily 

1892. The High Court, in second appeal, accepted the 

finding of the Appellate, Court as regards the purchase 
being benami, but upheld the sale with the remark that 
the said property and any other property of the debtors - 
might be sold in satisfaction of the mortgage-debt. 
This judgment was passed on the 4th August 1S95. 
On an application for execution made on the 3rd 
December lS9i, an objection was raised on the 
gronnd of limitation. Held that the application of 
the 3rd December 1894 might be regaidcd as a.con- 
tinnation of tbe application of the 1 2th Kovember 1891, 
for resale of tho property ; and as the decree-holders 
were precluded by the first Court’s hnAins of the 
iLtb April 1892, from asking for sale until it was 
reversed by the lower Appellate Court on the-22nd 
July 1892, and finally by tho High C.nvt ou the 
4tli August 1883, tho applic tr n was in time mider 
art. 178, seh. 11, Act XV of 1877. Tyaroo Tuhovil- 
dftrniee v. Nazir JNos.^eiitf S3 if . ^ ( Jianara 

Vrodhan v. Qopx Mo1iq'i\ Slialta, I- le* ^4r 

3So ; Paras Pam v. Gardners /• P- ^ ' 

Kalvatihliai PipeTiand v. Ghanfi&Jtamf Pal JadU’^ 
naillji, P Ls P., 5 Pom., S9 ; CIientamon> 
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LIMITATION ACT, 1877— eo»iisw«f 
Damodar Aga)he \ Bahhastn I L B, 16 Bom 
294 roferred to RAOnnwAtn Samay SinaR r 
Laxji SiNan LI, H , 23 Cftlc , 3d7 

36 Beneval of appUtahon 

for txeciition after iatermediaie proettdteigt — 
Ci^aiu holders of a decree for sale under > 83 of the 
Transfer of Property Act applied for exeentoa of 
their decree oa the Cth of January 1887 and the 
application was granted A third party borreaer 
appeared and file 1 an ohjcction under a S73 of the 
Code of Ci\il Proc dure whchwas allowed There 
upon the decree holde a brought a suit under a *'3 
of the Code They obta ned a decree cm the 6th of 
June 188s but the intervenor appealed and the 
final decree in appeal was not passed nntl the SSth 
of May 1692 On the /7th of Apnl 1692 thedeeree 
holders 'again applied for exeeut on of the decree 
Seld that exccut on was t me harred under art 178 
of tho second schedule to Act XV of 1677 DuaBAj 
SiHsa t Eahau Eqas I li R., 10 All , 71 

37 AppUcaiion io tel at de 

a tale hy a perton interested «n tule — Beayat 

Tenancy Act fflXl of J8S5) t 173— ZimitaC <»» 
Aef art 166 — An appl cat on to set at de a sale 
under i 173 of the Bengal Tenancy Actia goremed 
by art l7e ich II of the Limitat on Act and ahoull 
hemade Within three years from the date when the 
right to apply accrues Cbi5D Mokyb Dasta « 
Sawio MovsE Baaia I Ij R, 24 Calc , 707 

[low ir,534 

oe . t t 


Deno Nath Smu 3 C IT N 691 referred to 
Bimoit Moaun Pal e NcimA Lal Bet 

[I L B. 26 Calc, 824 
he« Mon LalCbaksabctiy IlvssiCBCBAin>itA 
Babsaj: I X< B , 26 Calc , 826 note 

which places such an appl cation under art 96 of 
the L m tation Act 

89 Where a judgment debtor 

applies to hare an cTecut on sale set aside and all ges 
circnmstances which if found in his faronr nould 
amount to fraud on the part of the decree hold r 
or auction purchaser the period of limitatiou is that 
provided in art l7^ and not that in art 166 of 
sch II of the Lim tat on Act Kevai Cbabu Kakji 
r Deko Nath Kanji 2 C W N , 691 

LncnsiiPAT I MaitoilKobb SOW N,333 

40 - ■ Ltmtlalion Act 1S77 t 8 

— profits Decree fot^^Execution of decree— 
AppUcaUon foraisessmentof metiteprqfilt — Joint 
decree holderi—21inor Riyfi of to exeente frAofe 
decree icAea remedy of major joint decree Ttoldtr i» 
harred — In exeeut on of a decree for possession of 
certain lands and for mesne profits dated the 1 th 
August 1&78 possess on having heed obtained in 


LIMITATION ACT, 1877-cc»<.««ed 

the amount due but after repeated reminders had 

been sent him and no report being tubm tted the 


t ou of the decree by ascerta nmeut of the a uount of 
mesne profits and for the recoiCry of the amount 
when BO ascertained The judgment debtors pleaded 
1 mitat on Held that the appl cation was oot an 
application for execution of the decree The decree 


Ohoodkry v Erojo Soondury Dehee I L R 8 
Calc 89 dissected from Meld also that the pro 
visoQB of art 178 of sch 11 of the Limitatioi Act 
apply to an applicat on by a decree bolder to make 


of the delivery of possess on of the Unda decreed 
Stld further that under i 7 of the Limitation Act 
the remedy of the minor decree holder was not barred 
at the other decree holder could not give a ral d dis 
charge without his concurrence (AAsmuddsa t 
Qritk Chnnder Chanuni I L R 4 Cafe B60 
distinguishel) and that nnder s 231 of the Code 
of Civil Procedure ho was entitled to execute the 
whole decree as though the remedy of the major 
decree holder was barred h i right waa cot extin 
gushed AbakdoEisbobs DAsaBAKSBir abaitso 
hUBOBB Boss I L R, 14 Calc, 60 

41 and art 179— ^pphea 


cedure FOBAM Chabd v Roy Rajiha Kisas’e 

[L L R , 19 Calc , 132 
pHTAO Sinan r Rajb Sikcii 

[L L. B , 25 Calc^ 203 
43 Decree^or possestion and 


and that mesue profits for more than three years 
from the date of the decree should not be aworded 
evea though possess on was not delivered during that. 
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lillMITATION ACT, mi-ccn'hurd. 

pi'riM. X.utAYAK (lOviKj) Manii: i*. Koso Sat>a- 

siiiv . . . . I. L. R., 24 Bom., 346 

43 . - and avt. 170— 

rcffi'rri/ nf ft, ale (inoi!/i' ofilfi'ret tindrr 
nnrrrnrn! ■Ciril J'rnmtiirr 0» llir 

27t1i Atit,'!!'! 1R7-S Uic i.otdi r of n dt rrf'c for nii'fioy 
null the jttdi'iii- nl-iii'Uior n};rt.nl Hint llio nHimmt of 
till' dfrvfi’ flnuld lit' ]i.\\n\)lo liy init.-ilmi'uK ami 
that, if ilcfftiilt wrn’ wuli' in ]i'iyiiiitil of nny oiio in- 
fi'dimiil, till' U'litili' iImtio slio'.ilil 111' rxrnitt (1. The 
Court ixi'entln;; tlifilu'rrefitirttoiicilthi'i niirecinenl. 
Oil till! •-‘■'ll NiiVtmiicr ili-faiiU letviup lueu 

jnnile, llie ill rn'o-lmlili'r iipjilinl for rirovery of the 
whole aienuiit of the ihen c. ttrtil tint the niiiilicn- 
(iotl wai Tl'it one to ivliioh art. I"'*, seh. If of 
the Limit ’ll io:i Aft, 5S77, «!'.inji}iiie.nlili'. hut nit. 17S, 
mill the jorio 1 of liinilntinti le'.;,ili to nin from the 
(life of (lefniilt. The jiritieliiie rero;r'iireil in }tn- 
tytivtititis (t it* Stitotttfti 't tV iV, /. /j. U,,ti 
nml IC<>t<innh\iu iiiiirtitn'l v, (HKinrtshftntat 
Ti-il'iji, j. L. I!., ii /.V)n.,f?l>,ii)'iiliiil. SirAit K/.n^.v 
r. i’iAiti ... I, Jj. B„ 5 All., 500 


LIMITATIOU ACT, im-continued. ' 

Jldd that the dccree-hoiacr ivas not ohliecd to 
cxteulc such decree once nml for all upon tho 
Ov'ciirrcnce of the first default, but might execute 
it on occasion of any subsequent default; also 
tint the limitation np]ilionblc to the execution 
of such decree was that provided for by art.' 178 
Ilf -sell. II of the Limitation Act, 1877. Thalcar 
Ditt V. Stiadi Lai, I. L. Jt,, 8 All., 50, I’cfcrred to. 
3fCrtA5f5rAD r&IiAAt r. JfllHAMJtAD AHSAN 

[I. L. E., 16 All., 237 


47. 


Application for execuiion 


44. 


-I'lnint in a Ai.'iV trcnlfd at 


iin iipi>tifa(i.iti tiiid'-r t. Stl, Civil Vrnvctlurc'Code, 
1BS2 , — Wlnre n suit is filed under cirriimsfanccs 
in whirli tbo jimptr rimcd.v is nn uppliontiou under 
fi. ;-ltof the Oi.Ieof Civil I’l-oecdnro, and the Court 
in the rvereisc of its diferi tion treats the jilaint in 
the suit ns nn npjilieAtem under s. 211. tho rule of 
limitation njiplicnhlo will he that npproprintc to 
upplienliouH under s. 21 1, nnmcly. that proscribed by 
nrl. 178 of the second schedule toihe Limitation Act, 
1877< Jhamnaa Lai y. Kcfnl Ham, Wecl'ht jCotcs, 
All.,}S90,p. 21(1, and Dim Mahala v. Slujama Churn 
^Khav-nt, J. L. 11; 22 Calc., 4S3, referred to. 
LAmtJt>- Bab e. .Taoak Katu .Siyoh 

[I, L. E, 22 All., 376 

45, Decree pvohihilin^ cxccu- 

iton nil the expiration of a cerlain ;ieri’nd. — 
A decree, which was passrd on the Sth December 
1681, in n suit on n siinjilc morlcncc-hond contained 
the folloivinp provision : •' If the jndgmont-ilcht is 
not paid within four months, (he decree-holder shall 
have the power to recover it hy n sale of the mort- 
gaged property.” On the t7th Febniary 1885, the 
dfcrcc-holdor applied fi.v execution of the decree. 
Jleld that, innsmueh ns the decree proa ideel exprcBsly 
that tho decree-holder might not apply for its oxccn- 
tion till after the r.xpiry of four months from its date, 
the limitation of art. 178, sch. II of tho Li- 
mitatiou Act, and not of art. 179, should be applied 
to the case ; and tho application for execution, having 
been made within tbveo years from tho Sth April 
1882, when the right to ask for c.xccution neented, 
was not barred by limitation. Thakar D.VS v. 
Sham Lai. . . . I. L. E., 8 All., 56 

46. Decree for possession of 

inmovealle property, execution leitiy coniinyent on 
non-payment of annuity. — Where a decree was 
for possession of immoveable property, but its 
execution was contingent on default being made 
by tho judgment-debtor in the payment year by 
year of a certain annuity to the decree-holder, — 


, of decree.— An application for execution of a decree, 
made on the 29tli May 187'!, having been rejected, an 
] apjical was jirtferfcd to the High Court, which 
reversed the ordtr of the lower Court. The property 
’ of the jndgiiiont-dcbtor had been attached previously 
to the applic.ation for execution, and part of it was 
, aftinvards sold on the Gth September 1875. A sub- 
' S' quent application to have a further portion of the 
attached piiipcrty sold was rejected on tho I7th Sep- 
* tcmlicr 1875, on the ground that not only part of the , 
property, hut the whole of it might have been sold on 
' the Gth Sepfember. There being nothing to show 
I tint the attaclimcnt had ever been withdrawn on 
the 3 1 si DcccmlHr 1877, the judgniont-crcditor ap- 
plied that the property of his debtor might ho sold in 
execution of the decree. JLcld that nothin" bad been 
done by the judgment-creditor since his application 
for execution, of the 29th Jfay 187'1, " to enforce tho 
decree or kept it in force” (as defined hy the Pull 
lieuch decision in Chunder Coomer May v. Bhogo- 
liully Drosunno Hoy, 1C. L. ft., 23: I. L. Jt., 

3 Cate., 233) ; that tlic right to apply to have tlie 
property sold accrued upon the attachment, and 
accordingly that the present application, inasmuch ns 
it liad been made more than three years from the 
date of the attachment, was ban-cd by limitation 
under art. 178, sch. II of Act XV of 1877. 
.Toobr-U Sirqh r. Bhhooria AxuiniASEr. Koer 

[7 C, L. E., 424 


43. 


Application for execution 


■Intermediate suit — Fresh application — Hevi-al 
of application . — On the 27th March 1878, the holder 
of a decree applied for execution. On the 27th May 
187S the Court made an order directing that the ap- 
plication should he struck off, as the record of the’ 
former execution proceedings ‘was in the Appellate 
Court, .and th.at tho dccrcc-boldcr slionldinalie a fresh 
apjdicatiou when such record was returned. On the 
2Sth May 1881 tho decree-holder renewed the appli- 
cation in accordance with such order. Reid, on the 
tinestiou whether this application was baiTcd by li- 
mitation, that it was not au application within tho 
mchiiiug of art. 179, sch. II of Act XV of 1877, 
but one to which art. 178 would apply ; that li- 
mitation began to run when tbe record was returned, 
and that therefore (thi-cc years not having^ elapsed 
from that time) the application in question was 
within time. Kalyanhhai Dipchand v. Q-hanasham- 
lal Jadanathji, I. L. H., 5 Bom., 29, and Paras 
Bam V. Gardner, I. L. B., 1 All., 355, refewed to. 
Kagiihbaivs Gib r. SsEOSABAif Gib 

[I. L, E„ 5 AIL, 243 
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lilMITATIOlT ACT, 1877— conimnerf 
Damodar A^a^e Balshaslri T L ^ 16 Botn 
294 referred to RAanCHATK Sibai Sibob f 
LAi>iiSr<as I. 1 j H., 23 Calc ,307 

38 Eeueual of appheation 

for execuHon after inlernediaU proceedtups — 
CertAiu tolders of A decree for tale under t 83 of the 
Transfer of Property Act applied for executuai of 
their decree on the 6th of January 1887 and the 
application was granted A third party however 
' 1 of the 

Tlere 
• a c3 
Sthof 
ind the 


^IMITATION ACT, 1877-co«iiBaed 

the amount due hut after repeated reminders had 

t^en aeot bun and no report being submitted the 

^ f ,,. , 1 ^ axe 


^hen ao ascertained The judgment debtors pleaded 
(imifatMOi Held that the application was not an 
application for execution of the decree The decree 


37 AppUeatton to eel atidr 

a tale ly a ptrion xnitrtiUd <n tale-^Bennal 
Tmafxp Aet fi ZII 0/ IS^S), » otx 

Aet art 166 — An appl cation to set aside a sale 
under i 173 of the Brngal Tenancy Actns governed 
by art 178 sch II of the Limitatioa Act and ehooU 
hemade Within three years from the date when the 
Tight to applj accTuti CButm lIoycE Pasta « 
Savso 'M oBSS Dasta I Ii It , 34 Cale , 707 
[lew N,634 

t 


— j M w 4. , uji leUileu to 

BniTBOH' WoBUB Pai t KtrypA Lit Der 

[i L R, 26 Calc, 824 
MQTlLAtCHAKBiucTrrt Pcasicr CnArrpRA 
Babbui I Ik R , 26 Calc , 328 noto 

which places such an application under art 9$ of 
the liimitation Act 

30 inhere a judgment debtor 

applies to have an eaecutiou sale set aside and alleges 
circumstances Which if found in his favour would 
amount to fraud on the part of the decree 1 old'T 
or auction purchaser the period of lim tstion is that 
provided In ait and sot that in art iG^of 
tch II of the LimiUtion Act I^emai Chaiho Kabsi 
V Deno Nath Kakji 2 C W N , 601 

I tchmtpat e JlAKTiL KosB 3 C W IT , 333 

40 — Zim»<fif»o» Act 1877 s 8 

— Metne profih Decree for — ExecuUon of decree— 

^pplicatiort for aseeesmenl of meene profile— Jotul 

decree bolder*— 31i»cir of to execute whole 

decree ••x „ j r 

barred 

certMU 

August 

August leso iwo decree-holders one of whan was I 
a minor appl ed on the 4th April 18?3 for sKcrtain- f 
ment of the amount of such mesne profits Djwi i 
that application the amm was directed to atcertsm 


o<» uv 4. u ui Hiu XI 111 bue x^iuiiiation Act 
apply to an appheat on by a decree holder to make 


j vu ox uk auus ueuveu 

JTtltl further that nnder s 7 of the LimitatioR Act 
the remedy of the minor decree holder was not barred 
as the other decree holder could not cire a valid dm 
charge without bis concurrei ce (AAomuefifea t 
Orith CAvnder Chamuni S D £ 4 Onto 3S0, 
distinguished) and that under i 331 of the Code 
of Civil Procedure he was entitled to execute the 
whole decree as though the remedy of the major 
de-ree holder was barred his light was not extm 
guiahed Ababii9K.i»U 0US DiasBAUBHi r Avaitdo 
ixianoBS Boss . I D It , 14 Cal<^> 60 

41 — . — and art 179— Jppljfa 


we itiie of tue decree should not be awarded. 
erCn thoogh povscsiioa was not delivered dunag thA 


( nzo9 ) 


T>1GKST OF CASKS, 


( 5300 ) 


liUVriTATIOK- ACT, 1877- e-in 

of fho for fho j^ui*po*v 0 of 

)mun^ (ho (hmr in (ho ori^’iinil Miit rarriwl oii(. 
Thii unit \vnn iliMuisiiui by tlio Conri of firal inMniin- 
mnirr ^ Itt of tiio CVIr of Civil Pn.mhirr, htit, 
(ho A|>i«ll.t((i (Vmri, hoWiiif? flint (ho oncinnt oiu't 
W(iH imbfittiiin rtitil iiiisht lie rfron<.!itntnl, ilircotod 
tint (ho j'lninlifrti (.lionhl ho nllowod to ninrnil Utiir 
]ilftint ity pnttiny it into the fonn of iv potilio:) nnilor ' 
», .’C2 of thr Colo. On n potitioii hy (ho plainti(rn 
prajin;; (hrit tlio oriv'.itml ?ttit nii^ht tie rovivod nnd 
rr>(orc,d to the hcntd, — IlrUi that tlio opplioatii'n 
not Iwrrni under nvt. ITS of K'h. 11 to ttie IdtnUntiou 
Art of 16T7. Kven if nrh ITS v\nii npplirnhlp, (ho 
aj>plio\(i'i!i uould not ho Iinrrcd, limitritioii niniiiii" 
from till' titiu' win rt tho iniit «■«<! nllcnvcd to he rreon- 
stitutid. ^ 'ihe I.cpiilnture did not intend to include 
in the Idinitation Art every application (o n Court 
with nfennee to itt oon lii,t of rnuseii, snrh iia 
np)ilieat' 0 'm to tmiijifir n rain' from one board to 
Rtiodn r, to lmn»f( r n ca<ic to the hot(< m of the l oard, I 
ehant'e of nttonu yr. and m forth. (;ovI^• 1 > CufK- j 
iiKu tfiURWAMi r. Ill I 

[1. 1.. R. , 0 Cnlc., '60 ; 0 C. L. R., 345 \ 

67.--*- — — — - — -■ and arts. 171 nnd 171A 1 
■~Jp]>!ic(t(wn to reiiVr jiiiV — Jltnh( io opph / — i 
TcHt/iny *Mt7.-~'nie riftht to apply in a pendiny suit. > 

— f.c., n unit in whirJi no final ortlvr hn> hern made, j 

— i* n ripht Mhirh nfcnie.i from day to day, and 

thereforo the prriodi of Jhviljition protided in 
arts, 17i, 17 lA, nnd ITti do not al>ply in an npplicn- 
lion to revive tmeh a suit, IvKiiAriKATit Dorr r. 
Haiia Cl^A^•n Pctt . . 1. 1,. R,, 8 Calc., 420 

IlAJtKATu KHcrrAcnAtwrn c. VjrA C/rAKAV Stn- 
OAU 3 C. -W. N., 766 

66. yierivnf, jippUcaiion for 

— Ctrilfroredtirr Code, 1S77, s. 571, — Au nppliea* 
tiou hy the lepnl represent ativc of the plninfiiT (o 
revive n suit which has .abated on the death of the 
plaintiff may be printed if made within three years 
from the time when the ripht to apply nccnicd, if 
the applicant can show that he was prevented from 
■sunicient caiiBc from continuing tho suit. Bnomtiii 
Doss JonininY r. DoafAie TnAKOon 

Cr. Jj. K., 6 Calo., 139: 4 C. L, B., 374 

69. Death of plaintiff-respon- 

dent — iVo application for snhsfitulion — Applica- 
tion hi/ defcndnnf-appcllant for hearing of appeal. 

— JTc/dby the Full Ucnchtlmt, inasmuch ns art. 17S, 
and not art. t TIB, of the second schcdiito of the Limit' 
ntioT Act applied to the case of a deceased respondent, 
vphclher plaintiff or defendant in tho suit, an applica- 
tion by a defendant-appellant (o have his appeal licard 
in the absence of any representative of the deceased 
plaintifi-respondont could not bo aljowcd until the 
period 'Prescribed by art. 178 bad expired without the 
legal representatives of the dccenscd applying to he 
brought on the record in his place. Bam SAHtrp v. 

Bam Sauai . . . I. Ii. R., 10 All., 270 

60, — ~ — — and art. 179 — Injunction 

restraining execution — Devival of proceedings hy 
representative of decrce-liolded — Suhsiitufton of 
name of represent afire on the record. — I obtained n 
decree against the firm of H D in 1863, and onitho 


liHVIITATIOiN’ ACT, 1877 — continued, 

IClh -SepUmber ISCO applied for excention by nthach^ 
nifnt and sale of certain ininiovcablc property. The 
properly nns nltfichcd, but the sale was (leliiyed 
I by Various causes until the 5Ui Fcbranry 1876, ivheji 
( It was ordcrcd lo take place on the 18th Maich 
I Meanwhile D hronght a suit against I, and on 

I l*Uli Miirclj 187G he ohtaincclnn injunction resfram- 
! nig d from pn reeding, pendente life, to the sale 
I of the nltndicd property. J apiicalcd against tho 
; order granting (he injunction, which, however, was 
5 eoufiniud on the 2Cth June 1878. Mcnnnhile, on 
;■ tlie 22m1 .Tnniniry 1877, J had died, and thereupon 
I the jirocecditigs in the matter of the injunction as 
• well ns in I’s suit were e.aiTied on by ff as his 
' representative. On the lOdi January IhtO, P’s suit 
, was dismissed, and with it the injunction of the Idtb 
i March 187C fell to the gionnd. On tl^p 5th Febniary 
1880, (/-applied to have his name substituted for that 
I of J in tiio application for execution of the 16tk 
September letO, nud <o proceed with the ense; 
and on the lOth Febniary 1880 this applic.ation was 
granted, nnd an crilcr made that execution should 
1)0 proceeded with on J’s application cf September ' 
IkCb. A", ns representing the firm of M D, appealed. 
Held tliat G was entitled to execution. Where 
an application for execution has been made and 
granted, but tho right to execute has been subse- 
quently snsj)cndcd by an in junction or other obstacle, 
j tlio derrcc-holdcr -may ap])Iy fer a revival of tho 
I preccedings within three years from the date ou 
wliich- the right to apply nccracs, viz., tho date on 
whicli tho injnnction or other obstacle is removed 
(art. 173 tf sell, II of Act XV of 1877). M’here 
a decree-holder, ivhoso right of excention has 
j been thus temporarily suspended, dies, his repre- 
I scnlativc Ims the same rights -ns ho had himself to 
j apply for and obtain a revival of the proceedings. 

; It was cDiitemlcd in the above case that G had 
no right to apply for a revival of proceedings, 
unless his name was substituted ou the record as Da 
representative ; that as bis right to .apply for such 
substitution accrued immediately upon J’s death, 
which had happened more than three years pre- 
viously, so much of his application of 3rd Febniary 
1880 as related to the substitution of names was 
Barred by art. iTs of sch. 11 of Act XV of 1877 j ^ 
nnd Hint consequently the other portion of his 
application whicli related to execution was necessarily 
inadmissible, inasmuch as it depended upon the 
substitution of G’b name, which it was too late io 
effect. Deld that, under the circumstances of the 
case, O’s right to apply for the entry of his name in 
the place of that of J could not be regarded as having 
accrued immediately upon J’s death. At that time 
J’s npplic,aliou for execution, being suspended by the 
injunction, was to all intents and purposes non- 
existent. It could not be revived until the injunc- 
tion was removed. During the continuance of the 
injunction, an application ' by (? for the entry of 
his name could not have been entertained by the 
Court, inasmuch as J’s application for_ execution 
was in abeyance and would never be revived at all 
in tho event of JP succeeding in his suit ; and even 
if -P failed, it might also happen that J’s appli- 
cation would not he revived in favour of G, tor 



DIGEST OP CASES 


"LIMITATION ACT, 1677— co»fiu«»i. 


I. Ii. K., t» Au , -.uj 


— — — - Metres — lixecitimit — 
Tune oceupui t» iw»y to 


and obtained a decree in ids., ivunu * 

firmed on appeal in 1*153 In 1555 the judgment 
creditor again applied for nttacbmeut and sale of 
the same land Seld that tbe application could 
not be considered as one for the rci ual of former 
proceedings, that art. 17s *ra» not applieaWe to it, 
aud that the application uas barred by limitation 
Baaint Lai t Batul Bibt, I. L S , 6 All, 03, 
dutulgnished KlBATANi V PAPPI nRAQUAUl 

[I, L, R., lO MaA, 22 


lAMITATION ACT, 1877 — ontmued. 


Appheahon for refund tf 

^ ii-eraril of rioM to <tpplp — The 


1 ,A. Xi XI , , A,. , ■ 1 

64 AppUeaUon under Cwii 

• - . refund of 

appeal — . 
neyg levied 

“i w, revened on 

‘‘ppeal 19 oot governed by art 179, but by art 178, 
Of Mb n of the Limitatiou Act Kcbitpaic Zamin* 
fiR V Sahasita . L Xx R . 10 Mad , 66 

llARuu Chaudsa Sbaiti t Cbavora SConAK 
1>1S9 Z L R , 33 C«2o . 109 

Contra Na’vtSAU t SiTARA^t 

CZ.L.B. 6 411,645 

55. OiBtl Procedure Code, 

f »i5— Sile in execution eet atide—Applxeatiore 


. pable 

Co art 
7 the 
}' the 
cli isc- 

“KKKJ ««. «. p »39 

that proTidfil by art 17b of ech 11 ot tin I,irait 
J^iott Act fXV of 1877), that tbo n h*- to apply 
accrued on the piBSing of the High Conrt’a d cree, 
j > *i « •nniiratio'i v\a» thercfo"0 not tarred by 


56. 

fjse a«f reitore tl t 
bad been made in a suit, the c 
struefc out of the bond fo* want of prosecntioi No 
steps were taVcnto'have it rcstoiel lu .879 both 
the pUintdf and defendant died In the same year 
the heirs of the plaintiit instituted a suit against the ^ 
8 s 2 


tol. m 
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DIGKST 01? CASES. 
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X^IMITATIOK ACO?, 1677-cof,fh>ur>}. 

l!wl ilu' atii'tiiid <if t}i(> decree dliotild lie paid Iiv 
fi\i' in^tIllnu'ntt>, lln- first iiislidmenl lifiiij; due in 
Jrity l''S2. mid tlmt 'm di fmilt of jinymint of niiy 
llie rvlinle uiuciiuil sliould lie du" nud 
r.-coiir.dile in exconlion. DeftiuH wns initde in 
jn\ sufiit of till' llr'-l iiiifnltnenl, nor wns tlitre tiny 
side i<|«( lit jiaunent of tlnit or iiny other iiist.-d’- 
iiienf. On .Tidy I'-SO 7i njijdird for r.'Keii- 
tion of the feiir hi'.l in<.l.alm( nts, idlifriiitj that the 
fir*.! hid hem paid, i/e/d llml the npplirntioii 
Mini tnnrid liy liinil'dion nndir mi, ITS, srh. II, 
Idiuitntion Art, \';77. JIurfnti'ith l{oif v. J/e/irr- 
n'dht., n. h. It., J'e/., dfS.- r If'’. A'.. 27; 

j:'.’: lludoii Cit'iii'l V, Vhur/ari Nnrmn, I.Jj. It,, 
S Jti I’l., ."I'd ; SMfi ])<t( V. ICathn Ptr-Kiil, 1, L. it., 
S AU., -I HI; (V.riit l{<t.r Sf.iihn V, /Ciulum jMuii'tut, 
J. L. It., S {‘7 ; Aintv.lulldh Ihtinl v. Kuli 

C) rrit Muter, J. J,. It, ,7 C’n/e.. fid ; A"i7 AfoiMti/i 
C h m't. r rh II I l.j v. Jtitri h’l dey Ghose, I. J,. It., 0 
Cute.. S.’iT : Jtiiri Ktiljni Jllutllite'.arji v. Jtam 
Cl.ur.'lee t'hi.nr, 1. /,. A’., /•/ f'nte., tliit} ; nod ChuK'ter 
III not/ Itns V. liismsiirrre IS C. L. It., SI3, 

refernd (a JUiK Moiirs Itor OftiOA Cnrnx 

flcorn . . .LIi.ll., 15 Cnlc., 502 


LIMITATION ACT, 1877 — confinued, 

— art, 178 (1871, art. 167; 1859, 

B. 20). 

, - Col. 

1 , JiAM' Arvi.iOAim: to AmicAiiON roa 

Execotiok 5305 

2, PnniOD most tvaion Li-’shtatiok 

3‘Tjya 5310' 


(<r) Gi:KanArj,r .... 5310 
(i) CoKTixcoas PaocriiDixos . 5311 

(c) Wiirnr thebe has seek an 

Ai’Mal .... 5322 

(d) IVUERE THEBE HAS BEEN A 

Review .... 6337' 


(e) IVhebe eb E rrors AtfjiTOAtjon 

HAS BEEN AIAHE . ' . . 5338- 

(f) Reciiees Ton Sale . . , 6342 


3, A'ATHBEOEilPPErCAnON . . , 6343 


(o) Genebai-ey . . 5343- 

(J) iRKECHEAIt AND DEFECTITE AP- 

ri.iCATiONs . . . 5350- 


G7. .Vuiir/iDii to proienilivn — 

Aj'jitlecifion for sv.eh minrtinii — Criminal J'rr, 
cedmr C<<lr, .r. JL>A.— Rnlrs at limi/iitio.’i nre forci'rii 
l<< the iidmini..tmlion of rriiniiud jnsticc, mul it i.s 
only In cxi’rc?" stntutory proiiiion Unit nny rule 
of lindtiition could he ni.ade upjdiciddo to criminid 
easi.s. Art. ITS, sell. II, liiinitation Act (.Yf at 
1877), must be emi.'itniod with reference to (ho 
wordinir of the other nrliclcs, nud ca'i relate only 
to iipplirutions rjuidrm yrnen'i. A suit was insti- 
tided for possission of certain land on which stood a 
fiietory. In proof of the claim, the iijaintiifs filed 
in Court n .saThhat or lease uhich xvas pro- 
nounced hy the Jlunsif to ho a fernery. Plaintiffs 
npprakd np to the Ilinli Court, xviicre, on tlio fdth 
.Tmio ISSli, the AIiiiiBif’s decree was afiinned. 
Defendants then applied to the Jtunsif for sanction 
to prescc.utc tho plaintiffs for (he offence of usiuc 
a forjied document hnowinp tho same to bo forged. 
I'hc idniisif refinsed to sanction tho prosecution 
prayed for; hut on applieation to tlio Sessions 
.Tudgo such sanction was granted. On application 
to revise the Sessions .fudge's order granting sanc- 
tion, it was coulcndod that, after tho lapse of 
nearly three years, s.anetion to ]irosccute should net 
have been granted. Held that there is no fixed 
period of limitation for making application for 
sanction nndcr s. 195 of the Criminal Procedure 
Code. Oheek-Emphess v. Ajedhea Singh 

[L L. E., 10 All., 350 


68. Application to rescind 

leave to sue — Decree — Order . — The granting of 
leave to sue is neither a decree nor an order, and the 
period of limitation for an application to rescind it 
is that provided hy art. 178 of tho Limitation Act 
(XV of 1877), ii::., three years. Kessowaoi Damo- 

DAB jAERAir f. LHOKMEDAS LADHA 

pc. L. E., 13 Bom., 404 


4. Step in aid of E.vechtion . . 53G0 

(a) Generaiev .... B360 
(5) .Striking Case off the Fiee, 

Rffeot op ... 5362 

(e) Resistance to Leoae Prooeed- 

INOS 5863 

(d) Shits and other Proceedings 

HY Decree-hoedeb . . 5309 

(e) CONFFRarATAON OF Saeb . . 5390 

(/) JIlSCEEEANEOHS ACTS OF DE- 

cree-uoldeb . . . 5391 


6. Kotioe of E.xechtion , , . 5392 

C. Oedeb FOB Payment at sfecified 

Dates 6396 

7. Joint Decrees .... 6407 

(n) Joint Decbee-hoeders . .5407' 
(5) Joint Jhdgment-debtobs . 5412' 

8. ilEANiNG of " Pbofee Cohbt ” . 5415 


See Bengae Tenancy Act, son. If, 
ART. 6 . L L. B., 23 Calc., 644- 

See Execution of Decree — Transfee 
OF Deceee fob Execution and- 
PoiVEB of Cohbt, etc. 

^L.B,, 12 AIL, 571- 

See Partition— Misceeeaneohs Cases. 

[I. L. B., 22 Calc,, 425 

See Pahpeb Shit — Shits. 

[2B.L. E.,Ap., 22. 

See Special oe Second Appeal— Grounds 
ofAfpeal— Questions of Fact. 

[13 B. L. E., Ap., 1- 
6 B. L. B., Ap., 69' 
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HmTATIOlT ACT. 1877 — onitjmed 
Pien jf be were J’a representat ve at tb« date ol 
bje application be might be dead before tbo decinoa 
of P’b auit KAWaSBHAi Dipchahd t» Ghana 
BHAtQAL . 1 Xi IL, & Bona . 28 

6X — -Death of eole defendant 

—Leaal rej>resentatiTe-~Ct il Procerfare Code 
(Act Xof lB77j IS S6S, 372— In a amt for the 


v^uaii. lu euic (ju iiue ivtoia Lie legai irpieaeiM 
live of the deceased defeudint On the 22Dd of 
5lD'»tiiibet 18S0 the Cent rejeetti the appIwAtKm 
Tindfir the prov giona of Act XV of 18 7. acb 11 
art 17'5. and ordered the euit to abate On the 
tame day the plaintiff applied to tbe Coart to tet 


1877. eeb II art 178 OocqoI CAunitr Oo«<ame« 
X ^dmiAMfrator General of Ssn^at, 7 Z- if 5 
Cctfo , 726 refened to Bikodc Mobini Cbow. 
CBBiiy r SBiRAT Csnsosn Pgr Cbovtphbt 

rz L B , a Calc ,837 10 C Z< B . 448 
12 C I*. B . 421 

62 ^pplteufjon for fresh 

pleynt —A plaint waa filed on 
IStb Slarcb 1876 aod the Bummont to the defeo 
dant to appear and antuer iiBued on 13 tb Uarcb 
1876 With the exception of au appbcatlon for 
Bubstituted eerfice made on 20 tb filareb 1875 and 
wbicb was refuied, so further itepg were taken in 
the matter until Slat March 1878 , when the plain 
tiff applied for a fresh eummoDB to iMoe. the time 
for the Trtum of the first sumoiQiis having loog 
since ezpiied Held that the mere fil og of o 
-plaint, or the naVrd fact that a plamt i* on the 
file, will not of itself prevent the operation of the 
law of limitation, and that, as no steps had been 
taken to renew the summons for three yean 


63 AppUcalien far luoimons 

after period of ItmifafiOrt And eeptredSules of 


not barren oy limitation uebenubs Cookah Ihm 
V JpooAPTiUBA PAnxE I. Xi H , 5 Cslc . !^6 

64 ■ - - ■ - Per cunaw (Kenyan, J, 

diiseatlng) —An application by an appellant to make 


LIMITATION ACT, 1877— confmuedl 
the representative of a deceased respondent party" 
to tbe appeal does sot fall under ait 1716, but 
Under art 178, of sch II of the Limitation Act, 
1871 LAxaawi t Sai Beti I, L B., 9 Mad , 1 
66 - ' ■■ — ■ Sole i« execution of decree 

~Interett of purchaser— Second sale of tame pro 
ferty *» txeeuhon of auisequeai decree — Interest 
of purchaser at lueh saisequent sale sadject to tU’ 
terest of purchaser under prior sale — Registered 
cerltficate of second saU—Act nil of ISoS— 
LtotC Procedure Code (Xlf' of 16S2J j 234 — 
Purchase 6g decree holder at execution sale — Right 
(a set aside such purchase — la 18?4 the pUnitiff 
brought ffie present suit against the defendant to 
recover posiiession of a certain house which he had 
purchased at a sale held on the ISth diaich 18S0. 
in exeentum of a money decree obtained against one 
C Be obtained a certilfcate of sale on Che Srd 
Jannary 1880 which was regi tered on the I3th of 
tbe same month The defendant bad preiiously 
purehaacil the same property at a sale held on the 


In a suit by the pUintifi for possession it was 
contended that under s 294 of the Crvil Procedure 


puiuiaSL- s«L a>iue ui luis ^luuuu iiau ueeu bairca 
hv limitation long before this suit was brought 
The purchase by the defendant was not void ah 
tniM, butoily voidable ' outhe application of the 
judgment debtor or other persou interested in tne 

sale *” ” tr l r T -n e n » 


18S0 CUINTAUASRAT JJATD C 

I L, B.. 11 Bom., 588 
„ - — ..gjeeiilion of decree — Decree 
payaUe iy instalments — Instalment, Default tn 
pigment of —When a decree or order males a sum 
of money payable by instalments on certain dates, 
and provides that, lu default of payment of any 
instalment the whole of the money shall become 
due and payable and be recoverable in execntion. 
by art 178, sch II of the Limitation Act limit 
ation bei,ins to run from the date of the first 
default, unless the right to enforce payment lo 
default has been waived by subseqncnt payment 
of the overdue instalment on the one band and 
receipt on the other ^ obtained a decree against 
D C and AT G for a sum of money on 21it Jnue 
IS'D On kSth May 1882 an order was made in 
terms of the petition of both parties, providing 


dutiou 
Cole I 

passing 
be Imr 
Itt October 
VitbabAI 
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DIGEST OF CASES. 


l^UVriTATION ACT, 

3. DA3V APPlilCAHIiE TO APPLICATION 
I' OU EXECUTION — continued, 

3830.(0 fon.'.lhni e n Irffli tcniiimis wlicnec time miclit 
run inulcr flmt Ad. Govinp LAKf^u^JMA^' r. Najia- 
tan JlAnranvAu. . . . U Bom., lU 

Baikiushna r. GA^■I;aIt . U Bom., 118 note 

10 . ^ M jx of mi, e. 1 - 

J.xerufion of drerec tn .mil inifituted Irfore Ut 

jipnl lS7.7.~An njijilioation for execution of atlcereo 
js nn npplirntiou in tlie suil in whicli tlwt decree has 
been obtniiifd. Pioin this, mid from tlio cimetment 
in A, 3 of Act IX of I'/l tliat nolliiiig eontniiicd in 
». J, or in Purl II of Hint Ar(, slinll iipplv to suits 
inf(titntf<nierorp (lie 1st April ls7,3, it follou-s tlmt 
ncitliinp rontnined in fcli. II of Hint Act extended to 
i\n n]t}ilicnlion for execution of u decree in n suit in- 
stituted before Hint date. No sncli npplicntioa sens 
burriA by s. 30 of Art XIV of ISoO, if innde ultliin 
Ibn'e ytnrs from tbe dnte of n proceeding u-itliin tlic 
inrmiing of that sfcli'ii. AlHiougli tbe execution of 
n (IccriT may hace been netunllly liarrcd by time nt 
the date of nn npplication made for its execution, yet, 
if nn order for sucb execution Ima been regularly 
made by n eoinpetent Court, having juriediction to ' 
try whetber it wis barred by time or not, sucb order, 
nltbengb rntinioiis. must, if nnrcvcrficd, he treated ns 
vftlid. .Mtr.vot’T. PnnsnAP Drciiir r, Giiija Kact 
Laiuju I. L. B., 8 Calc., 61 ; 11 C, L. B., 113 

PL. B, 8 I. A., 123 

Peversing on appeal, itIuNocL PrnsnAD Dicnn' r. 
SiiAMA Ka.nt LAmni CnowanuY 

[L Ii. B., 4 Calc., 708 

11. — Application for execution 

—Ad TX of 1S71, . 1 . /.—The time prescribed by the 
Limitation Act (IX of 1871) within wbicli appHc.a- 
lions for execution may be made governs nil sucb np- 
pllcations mndeduting the time that Act was in force. 
Ub'yoDA PEusiiAi) Hot r. KoourAN Alt 

[L B. B., 3 Calc., 518 : 1 C, L. B., 408 

12 
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DrariTATIO]!! act, 1877~con<mHei, 

1, LAW APPLICABLE TO APPLICATION 
I OH EXECUTION — eontinued. 

Of the periods given ‘in the third column of art. 
lOe, It was barred by limitation, Held also, follow. 
infi JlTunpul Pershad Dichit v. Grija Kant Lahiri, 
A. ij. K.,8 Calc., 51, that, although there is no coitce- 
ponding provision in Act XV of 1877 To that con- 
tamed in s. 1 of Act IX of 18”!, all applications for 
execution of a decree arc applications in tbe suit which 
resulted ill that decree. Behaet Lall v. Gobee- 
duck Lall 

[L B. B,, 9 Calc., 440 ; 12 C. B, B,, 431 

1^. ————— JUxeculton of decree, Ap- 
plication for—Slep in aid of execution— Repeal, 

'■ EJfect of— On the 28tb September 1877 an applica- 
tion was made for exeentiou of a decree. On tbe 8th 
.Tuly 1878 the decree-holder deposited 112 as nilamee 
fees, that is to say, costs for bringing certain pro- 
perly to sale in execution of the decree. On tbe 28th 
Jlarch 3881 a further application for execution of the 
decree was made. Held that the deposit of S2 as 
iiiiamec fees on the Stli July I87s was a step in aid 
of execution of a decree, and that tbe application of 
the 2Sth Jlarch 1881, being within thi-ee years from 
the date of the deposit, was not barred by limitation. 
Quaere — Whether, inasmuch as Act IX of 1871 is rc- 
jie.alcd by Act XV of 1877, and the latter Act contains 
no provision similar to that contained in s. 1 of Act 
IX of 1871, Act XIV of 1859 can be said to have been 
repealed in respect of suits instituted before the Ist 
of April 1873. Ralha Peosad Singh ®. Sttndhe 
Lall . . . . L B, E., 9 Calc,, 644 


— Application for execu- 

Date in .force at time of applicatioti . — The 
law of limitation applicable to proceedings in e.xccu- 
tion is not the law under which the suit was insti- 
tuted, but the law in force nt the date of the applica- 
tion for execution, in absence of a legislative provision 
to the contrary (such ns tlmt contained in s. 1 
of Act IX of 1871). GtmurADAPA Basapa r. 
VuiniiALnAPA Irsangapa B B. B., 7 Bom., 469 


13. 


Execution of decree — Li- 


mitation applicable to execution of a decree passed 
previous to the 1st October 1877— Limitation Act 
fXV of 1877), art. 179— General Clauses Consoli- 
dation Act (1 of 18 G 8 J,s. 6 ,E feet of. —In execution 
of a decree, dated tho 17tli January 1877, the ]udg- 
jnent-creditor applied on the 13th May 1878 to have 
the property of his judgment-debtor sold on the I 6 th 
September 1878. Subsequently, on tho 2nd June 
1881 , he made a further application to have the decree 
executed. Seld that the cnee was governed by the 
.provisions of art. 167 of Act IX of 1871, and not 
■those of art. 179 of Act XV of 1877 ; and that, 

’ - application had not been made within any one 


16. Act IX of 1871, s. 1 — Ap- 

plication for execution of decree passed before Act 
of 1877 came into force — Application to keep alive 
decree . — The plaintiff obtained a decree against tho 
defendant in 1872. He first applied for its execution 
in 1874 , and his application was disposed of on the 
"round that tho Tcquisite Court-fee had not been paid. 
His next application was in 1876, and it was disposed 
of because no property could be found to satisfy the 
decree. His third opplic.ation, made on the 10th of 
I March 1879, was one asking merely that the decree 
1 mi"ht be kept alive. He now applied for the fourth 
time on the 26th of November 1881, and sought exc- 
' ciition of the decree. Meld that the law of limitation 
applicable to proceedings in execution is not the law 
under which the [suit was instituted, but tbe law 
ill force at the date of the application for keention, 
in absence of a legislative provision to the contrary 
(such as that contained in s. 1 of Act IXyf ^71). 
The law of limitatiou therefore to be applied to the 
application of the 10th March 1879 was Act XV of 
1877 ; and, inasmuch as that application did rmt ask 
for any' step to he taken towards executing the decree, 
it was not in accordance with art. 179, sen. II oi 
Act XV of 1877, and did not save the present appli- 
cation from being haired. Mungul Pershad Dicnit 
V. Grija Kant Lahiri, I, L. P; 8 Calc., 51, ex- 
plained. GtrEUPADAPA BASAPA 3 mBHADBAPA 

Ieasangapa . . . I. B. E., 7 Bom,, 459 

10 — Proceeding to enforc 

judgment.— Mt XV of 1877 operates from the dat 
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T)lGFST 0? CASES. 
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LIMITATION ACT, 1877— co»i.n»e<i 
1 LAW APPLICABLE TO APPLICATION FOR 
EXECUTION. 

1, -Appl'eaUan for txtc»fi09 


made upder the provisions o£ s 53 of Act XX of 
3866 upon a 16nil spernlly registered nndn tte 
proibiouspf s. --Z of that Act Jit SuASKi.R t 
Tetist . • I. 1 All., 586 

But see Bhaieaueat », Ekbsaitdez 

cr. L. E., 6 Bom., 673 

2. • — Order for coete hj/ Biah 

Court on appenl — An order for costs mode by the 
High Court on appeal came nithin the scope of 
art 167 oftheLimitationActoflSTl.seh 11 Hctt* 
BrK3 LAii e. Sbaohabain Siyoii 21 XHT. R . 361 

3. — — ApphtaUoH for rseeuhon 

of decree for costs ti^en rejecting peMionfo appent 
to Bruy Covneti - The penod of limitstm mthiD 
which application must he made forexecution of an 
order for costs passed by the H gh Court when re- 
jecting a petition £oi leave to appeal to the Pruy 
Counal IS that specified in sch II, art 1C7, of Act 
IX of 1‘'71 Upebo PeusaAD Rot Coowobbt r 
Bbopisdbo Nabaib Dutt 

p.L, B.,6 C0le,2Ol;7O.L B.,78 

4. - ■ — eppLcfi^io* fo oseerMis 

Tiovs mticA judynxe'it'Creditoi has ieen poitf— An 


gence Ubxeoosa Psbssad Snoa r 5>atruBOo 
Qeeb .... 22W.R,3U 

5 Jiscret %n force at pass\*<i 


6. - ' ■ - - ■ Deere* sn force at parrtnj 

ofAciSXV of 1859 — In A and A/ obtained 

ajoivA decree for possession and mesne pio&ta agaHi^ 
N. In 1846 possession was taken, and the case was 
struck off in 1817 In I8S0 JX alone applied for 
execution and was refused, be not being the aole 
decree-holder S disappeared lu June m 185J, and 
was never afterward* heard of. In Tehmary J852 
S S. wife of A', and J2, uncle of K, applied to eneentc 
the decree, alleging that it had been trao^erred 
in gift to them by K, hut their application was re- 
jpctcd, because if bad not joined , and, seco^y, 
because no order could he passed in the ahaence o£ 
JT. On 28th Decomher ItsGl S 5 again applied 
for execution of the whole decree, clauning her 
husband’s share as his heir, and Jf’s Under a deed 
of gift, and her application was rejected on the 


LIMITATION ACT, 1877— confinaed. 

1 LAW APPLICABLE TO APPLICATION 
FOR EXECUTION— ro»(tnu«i. 
ground that as twelve years from the disappearance 
of h« husband bad uot expired, and she bad not 
perfonned the ceremony of koishapntra, slie could 
not clam as his representative Aa appeal from this 
order was rejected on 6th December 1862 lu 1863 


The Court found that the latious attempts to execute 
were made 5on4 Jlde Held first tbit the decree 
was m force at the time of the passing of Act \IV of 
1659 , aecondU, that the present application, Im mg 
been made within three years of the proccedinss in 
1861 Was in time. Under B 20 of tint Act PoGOSB e. 
Boianni Laui, 

ta Ind Jur , N. 8., 1 : 6 W, E,, Mis , 104 

7. A^^ltt-aUon for execution 

of decree — Apphentjoa for everDtien of » decree 
paased on IStJi 5I»y 1BC9, and for which the petiol 
of hmitatioo was three year* was made on \5th Alav 
1872 Gtll the execution was barred by art 167, 
ech II of Act IX of 1671 notwjthstauding the 
suit had been lustituted before 13th April 1878 
KbBBO COOMAB MooSBBJEB e ISEPB CSPBUBB 
BnuxTACHABn . . 12 B. L. R., Ap , 6 

8 , — Teriad from ftr»i»<a 
fiom runi—Tayments eiec* that date —LimitatioR 
Act(No 1\ of 1871) governs applications to execute 
decrees made befoie the Act aul, in computing the 
period of huntation, the Act directs the data ot the 
prior application to bo taken, and that date cannot be 
afUred faceauie intermediate payments may have been 
mode on acctnint of mamtesascc Nabakappa 
Attam V Naha Auaiah alias Pabtatby AstUAt 

[8 Mad , 87 

, See IvsisitKA Cqeiiy i Rami CaBTxr 
j [8 Mad., 89 

hlABALAxsimi Ammau 1 Laybhui Ammai. 
j [8 Mad,, 105 

j COtliCTOft 07 SoUTB AECOT 0 THATACEAEaY 
, £8 Mad.. 40 

! 9 — Apphcation for execution 

of decree — Oenernl Olanre* Conjoiirfat»o» Ad, 
1S68, », 6 — An application for execution of a decree 
being made on the 27th September 1871 , — Beld not 
to be a suit within tbi* meaning of s 1, cl (a), of 
Act IX of 1871, and therefore barred under sch II, 
art 107, of that Act, as having bc<n made more 


March 1870. would possibly have been a suibcient 
proceeding within the 20th section of Act XIV of 
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DIGJSST OP CASKS. 


I-IMITATION ACT, 

2. iMUiioi) i mi.M u'Hicir i , imitation 

lU'XS — 

•iitii of Ev.rli .<nuioi> Citr.'fDrri )!ov r 

ftoM'CJC Oiii’ii . . 14W, II, 477 

' ; drt'ifion nfCnvrf 

prtcffdtnyi «r-- „„ 

artnnl i« RninL' <iti hsUiN-n n tli wr.l:oW.'r 

R'!(! HE fo t)i.' jiidpitKiif. limitalio!! 

UivM i f fompistcl from Oic fuml ilirUio;! of tho 
Co-lf!, M,U!r,Ut Clitf.vi. I}.U(A1)L-U i*. Ilfl,. 

n.U 00 

[C 31. L. H., on : M ‘VV. R, P. c., 31 
13 lyiooro’n I, A., 470 
CnotAY It,u, T. ItA'i UvAi. . 2 N. W., 482 
.Mojijior KooDr.v Moos.'rr’jKE r, KinTr.T Cttvsvr.n 
. . . . . 18W.R, 7 

O'!. ■ D.tU *)f ftnttj — 

A »!!!t v.as "itli rot's iu n Court of .‘^mall 

CouErt, ofirr Etliirh on npjilirnflou for n nnv (ml 
rrat njrrtftl. ntiil ruN’fjuaitly ntuthfr tiit]>liV.n(ioii 
K.t* Tr.BiI-' for mor tiinl nml roArml hy (!ic Jiidire 
tn tho Hi;Ji Court. <!ir ruult lirtiiir tlie rfjfoti.tn 
of (hf njifiliorilo'!, Aftrr lli!». il.'ff lobnt niijilitt? for 
rri-rtifsou for (he rf<lx. (lint (ho iJt'crt't' lircntno 
(ismi tir'd ro'irlitjivr ndiai (fio .ftitiiTi' r.'jfrtrd (Iio htl 
in BOfortL-irtro tvidi (Irr eJcrhhu of (It,' 
Hiph rourf.liriiilotiosi Ijrcimiiiip' to run from (!io <I.i!o 
of ritoh n jioiiou. I’JiAN KiiTo ItAyrnjr.r. r. A’m- 
arooMirr.v .... 0 "W. E., 397 

C6.—“ •' JJferff <<f Small Cetusr 

Catirt , — Wlirro a Court of .<mrvll Cmisr.E dclivcrfd 
fuml jndpiucnt nud drcrro on tlio ivliolc in.itfrr in 
disimto. .*11111 Jiioro (li.nn n yror, but Jf!"! fJmri tJirco 
yrant. Imd <i.*ti’Ecd from tjic (Into of the dccrco iritli- 
out ntiy piocccdinvt linvinsr itcen tnkcu npon it , — JIfUl 
tii.nl B. l'O, Act XU’ of ISn?, applied and not s. 22, 
nnd ti'jl the plnintifT’d application for a ivnrmnl in 
cxicu'.i'll of the dfcroc nas not Imrrfd Iiy lapse of 
time. Pcp'CKA.vADA CiirTxr r. liAJrAN Cnr.m 

[1 Mad,, 446 


50. 


■ Applicatic.n Jor execn- 


iiott rri'opniziny decree on appeal. — An application 
for rxrciilioti of the drcrce in (he oriplnal suit and 
jirocecdings Ihcrron, which, without fornmlly and 
expressly ashinp for execution of the decrees in 
rcpnlar and special ai>pcivl, rccoznized those decrees, 
and sonpht relief consistent with the final decree, e.nu 
he judicially recognized ns a proceeding for the pur- 
pose of executing the final decree. Azjutddix r. 
MATHOnADAB GOVABDIIASDAS GOT.AUDAS 

pi Bom., 206 

57 , — — Applicalion Jor exe- 

culion oj decree. — A decree was passed in June 1S51. 
Application was made for execution on the 21st 
.Tulv 18C1. and from tlmt date applications were 
made at various intervals, each less than three years, 
up to 18G8. Upon difTcront grounds all the applica- 
tions were rejected, but the last order was reversed 
on appeal by the Civil .Tudge. Held that the last 
application was not barred by the Limitation Act. 
KABUrPANAN f. MOTHTTWAK- SCRVEi" 

[5 Mad., 105 i 
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limitation ACT, 1877-eo«f/m«^. 

2. PKlilOD WIOM winon limitation 

IiUNS — conlinued, 

Tbf;oSr-;hrr7li;crr:Tns^Cl 

e . 2 , art. 1C7 of seh. 11 of Act IX of ISTTcont™! 
plate and mean an appeal from the decree, and do 
no. tneludc nil appeal from an order dismissing an 

XM T V aiGer b. 119 of Act 
A III of 1850, Snro PJ^ASAD r. Aimiipn Sikgii 

P. L. E., 2 All., 270 

^Pu-VZTn t Xlxecvlion of decree 

}//wre there ha, Iten an appeaf.” -The words 
where tlicre Im.s heen an appeal” in cl. 2, art. 179' 
of sell. II of Act XV of 1877, do not contemplate 
and iiunn only an appe.al from the decree of which 
extcntir.ii is fought, but include, wlierc there has 
hcon a review of the judgment on which such decree 
is based, and 'an appc.al from the decree passed on 
such rexiew, sucli appeal. Etld therefore xvlicrc 
there had been a review of judgment, and an appeal 
frmn tfic ilecree passed on reviexv, and such decree 
hax iiighecn set aside by the Appellate Court, applica- 
tion xx'na made for exeention of tlic original decree, 
that (iine began to mii, not from the date of that 
decree, hut from (he date of the decree of the Appel- 
late Court. Shea Frnsad v. Anrudh Singh, 1, L. 
J!., 2 Alt,, 27.’}, dlstiuguishcd. NABsixon Sewak 
Si.von r. Mamo Las . I. L, E., 4 AH., 274 

60, — — — Txesentation of ap- 

peal— Civil Frocedure Cede CAcf Sir of 1882),- 
s.oll — Jlxrciifion of decree, — The xx'ords" appeal pre- 
sented’' in the Limitation Act, 1S77, mean an appeal 
presented in the manner prescribed in s. 541 of the 
Code of Civil IVcccdnrc. ' Tho words " wbere there 
has been an appeal,” in art. 179, cl. 2, of seb, II of 
the Limitation Act, 1877, mean where a memoran- 
dum of appe.al lias been presented in Court. In exe- 
cution of a decree against wliicb an appeal has been 
presaitcd, but rejected on tbo ground that it was 
after time, limitation begins to run from the date of 
the final decree or order of the Appellate Court. 
•AKsnor Ku-MAk Nukdi r. CHtrnnEE Monns 
Chathati . - I. L. E., 16 Calc., 250 

61. . Application for exe- 

cution of decree for refund of costs — Froeeedings to 
determine tchether- exemption from costs teas per- 
sonal or in re present alive charoeler.— On an appli- 
cation for refund of money deposited as costs, which 
was alleged to be barred by limitation, — Eeld^ that, 
ns litigation xx’ns protracted betxvcen tbe pjirtics for 
many years, and the ejuestion of liability for costs re-- 
mnined unsettled all that time, limitation xxould run, 
not from tho date of the original order entitling appli- 
cant to a refund, but from the date of the conclusion 
of the proceedings in the final appeal. Mtjluok 
Mamomeb Yakoob V . Chowdhet Shaikh Zhhoo-- 
BHii Hhq .... 25 W. E, 308' 

Fate of final decree . . - 

a joint and several money-decrees, 
against four defendants on the 12th November 18^. 

One of the defendants preferred an appeal, and the 
decree as against him was set aside by the High-. 
Court on the 19th Yebmary 1875. Subsequently,- 


02, 

— A obtained 
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lilMITATION ACT, 1877— con^tf»ue!f 
1 LAW APPLICABLE TO APPLICATION 
FOR EXECUTION— conft*tierf 
on wtich it catne into force as regards all &|>plioa 
tiong made under it Sehaty Lall t Go6ertH»» 


IilMiTATION ACT, 1877— conJuiuei 
1 LAW APPLICABLE TO APPLICATION 
FOR EXECUTION— coscfuderf 
barred bi^limitat on and that S waa not entitled to 
share under the provisioua of a. 895 Held further 
that the order of the 19th Decemher 18«8 haiiug 
been made out of time though on notice to the 


subsequent appl cation waa not barred by the provi 
Biona of 8 20 Act XIV of 1859 Bschaium DniTA 
« Abdul Waded I L B , 11 Calc , 65 

17 - ■ ■' ■' "■ ■ AppheaUo»i finder * 89 

Tranefer ofTroverty Aei flroflB82J —Art I 9 
aeh li of the Limitation Act (XV of 1877) applies 
to applications under a 89 of the Tranafer of Pro 
■perty Act Bhaoawas Rauii Mabwam t> Oavu 

(I L R , 23 Bom , 044 

18 — — — — - — — Seerte of Small Cauee 
Court <ra»y>rr«i to Hfah Court for eseeutxon — 
Ctvil Procedure Code (Aei riIIofi859J a S87 
■SS8 (Alt XlVcf 289iJ, e, 227, 229~Order .« 
ouit haiU to Se sveetianed hy third person* not 


ehameter of the Court which paaaed the decree and 


i. ' I 

the effect of reviving the decree Aehootosh hutt v 
Doorga Ckwa Chatierjee I L B 6 Calc 60J 
doubted Tibcowbie Dawk ti Debendeo Nath 
Mooeebisb I L B., 17 Calc , 4dl 


2 PERIOD FROM WHICH LlillTATION 
BUNS 

(a) GSKEBAliLT 

18. ~ AfeaniOff of (he toordi 

date of the decree — The worda dite of the 
decree in tch II art 179 of the Liimtat on Act 
mean the date the decree la directed to bear under 
s 20o of the Cole of Civil Pi-ocedurc and that ii the 


laa prououiii-eo la parreu uy liuiucoi Jiani 
3Iadhiih Stiller v Maluncint Datii I L It 18 
Calc 10! referred to Qolau Gatpab Mandab v 
OouAK Bibi I L B , S5 Calo., 108 

Apzvl Uosbau) 0 Uaisa Bibi 1 C W N , 83 

20 Droree ipee\fiftng a 

eettam time for eJ»cvtit>»—CoitttrHetteit~Coitdi 
liun precedent —The plaintiff obtained a decree on 
the — itb July 1883 which directed that he should 
give the defendant poasesaion of certain parcels of 


Augntt 1885 The next step in execntion waa an 
application made on the Idtb September 1888 , the 
usual notice waa issued and no cause being shown by 
the judgment-debtor, an order waa made on the 19th 
December for the attachment of certain moneys in 
the hands of a receiver belonging to the judg- 
ment debtor These moneys were also attachro by 
other judgment creditors The question was then 
leferrcd to the Registrar to enquire and report who 
vinder the proviaious of a 29S of the Code of Cinl 
procedure wore entitled to share in such moneys and 
Y I- • t 


the Registrar to the Court Held that, as under 
art 179 Bch II of Act XV of 1877, the period appli 
cable to decrees of the Small Cause Court was three 
years the application of the 14th September I88S was 


(lem), ume oarriu tie (,oukLUU<.iivuab me jiambuf 
having failed to deliver np the land lu hU posses 
Bion within the time ipecided in the decree be had 
lost hia Tight to execute the decree Held that the 
npplicatioa was not time barred The specification 


the enforcement he otherwise subject to a coadit on 
Or not Nabaik Chitko Jcteeae r Vithijl 
Pabshotaai L Ii. R., 12 Bom , 23 

21 ■ — - - HxeeuUon of decree deter- 

enining rightt of rival reltgiom eeete — Decree, 
eokelher executory or declaratory— How far a er t 
ioand hy decree ajaintt eome of tie memleri —In 
a smt determmed in 1840 in which various memhsra 



( m%i ) 


( 5328 ) 


DIGEST OP GASES, 


LIMITATIOK- ACT, IBll-continuad. 

2, PERIOD PROM WHICH LlinTATIOH 
RIOTS — conitnued. 

from tie final decree o£ the Appellate Court, Basaiw 
Lai j>. PTAjiTOwmssA Bibi I. L. B., 0 All,, 14 

Date Jrom which, limit- 

ahon runs— Application to talce monep'out of Court. 
— Plaintiff obtained a decree against defendant on the 
24tli Kovemher 1875, and on the 14th October 1876 
he got execatiou and sold some lands of the defendant. 
On 9th Pcbmary 1877 he .applied to the Court for 
payment thereout of moneys lodged by the purchaser, 
and on that day got the money. In the meantime an 
appeal was presented by the defendant and dismissed 
on the 28th March 1877. The presfent application for 
execution was made on the 7th Pebniary 1880. Held 
that art, 179, cl. 3, of. the Limitation Act of 1877, 
which fixes the date of the order of the Ap 2 )ellate 
Court, when there is an appeal, as the point from 
which the three years is to count, applied, and that the 
plaintiff was therefore in time. When there is no 
appeal, the date of the decree or of application is the 
point from which limitation counts, but not when 
there is an appeal. Held further that the application 
By plaintiff to the Court (9th Ecbroary 1877) for the 
money paid in by the purchaser was a step taken to 
aid in the execution of the decree. VrifEArAEAXAiir 
i>. Haeasimha . . I. Ii. B., 2 Mad., 174 I 

70 . Decree of SiigJi Court 

confirmed hy Priry Council, Application for exe- 
cution of. — Where a judgment-debtor who has ap- 
pealed to the Privy Council obtains a rule nisi from the 
High Court suspendiug execution uutil security is 
given, and this rule is subsequently made absolute, it 
does not operate against the decree-holder in the 
matter of time ; limitation net running against him 
until the result of the appeal is known, or the rule 
.otherwise falls to the ground. GtruESH Don Singh 
o. Mogneekah Chowdhbt . 19 W, B., 186 

71. — Application for eteett- 

iion of decree — Order of Privy Council. — Held that 
the words “appeal” and "Appellate Court,'’ art. 179 
(2), sch. II of Act XV of 1877, include an appeal to ! 
Her Majesty in Council. jHVW therefore, where an 1 
appeal had been preferred to Her Majesty in Council l 
from a decree of the High Court, dated the 18th 
August 1871, and the High Court’s decree was 
affirmed by an order of Her Majesty in Council, dated 
the 12th August 1876, and application for execution 
■of the High Court’s decree was made on the I5tb 
,Tnly 1879, that under art. 179 (2), scli. II of Act 
XV of 1877, the limitation of such application must 
be computed from the date of the order of Her 
Majesty in Council. Haesingh Das v. Nakaik 
'Das .... I. L. B., 2 AIL, 763 

'7 2. '■ — ■ “ A ppeal ” — "Appel- 

late Court” — Order of Privy Council — Applica- 
tion for execution of decree — The term “appeal” in 
art. 167 of sch. II of the Limitation Act (IX of 1871) 
includes an appeal to the Privy Council ; and the term 
“Apuellate Court” in the same article includes the 
Judicial Committee of the Privy Council sitting for 
-.the purpose of hearing appeals from orders passed by 


LMlTATlORr ACT, iBn-cantimed. 

2 . PERIOD PROM WHICH ''LIMITATION'. 

RUNS — Continued. 

British Courts in India. Where an appeal had been 
IMrferredto Her Majesty in Council from a decree of 
the High Court reversing the decree of the Court of 
first instance, nud the High Court’s decree was 
affirmed by an order of Her Majesty in Council dated 
tho ISth Pebrnary 187.i, and an application for e.xe* 
cution for the High Court’s decree was made on the 
I7th November 1875, more than three yearn after the 
date of the decree, but within that period of the 
order of Her Majesty in Council, — Peld that, under 
art. 267 of sch. II, Act IX. of 1171, the limitation 
for such application must he computed from the date 
of the order of Her Majesty in Ccuncii, and conse- 
quently that the application for execution was not 
barred. GduAi Sahu Deo v. .T oybah Tewaei: 

p. L. B., 7 Calc., 620: 9 C. L. B., 402 

73. Appeal 5y one of several' 

defendants — Execution of decree — Application for 
execution against defendant toho has not appealed . — 
On the 11th July 1877 a decree was made against S 
and J, the defendants in a suit, 'against which J 
alone appealed, such appeal not proceeding on a 
ground common to him and B. The Appellate Court 
affirmed such decree on the 20th November 1877. On 
the 23rd September 1880 the holder of such decree 
applied for execution against B. Meld that, so for as 
J? was concerned, limitation should bo computed from 
the date of such decree, and not from the date 
of the decree of the Appellate Court, and such appli- 
cation was therefore barred by limitation. Sangbam 
Singh v , Bitjhabat Singh . I. li. B,, 4 AH., 36 


74 . . — ; Appeal hy some only 

and not all of the defendants — Amendment of decree 
— Bevieio of judgment , — On tho 7th July lSC-4 u 
District Court g.ave the plaintiff iu a suit a decree 
against all the defendants, including B, All the 
defendants appealed to the S udder Court from snch 
decree, except B, The Sudder Court, on the 0th 
March 1805, set aside such decree and dismissed the 
suit. The piaintiff apecaled to Her Majesty iu 
Council from tho Sudder Court’s decree, .all the 
defendants except S being respondents to tins 
.appeal. B er Majesty in Council, on 1 < th March 
3869, made a decree reversing tho Sudder Courts 
decree .and restoring that of the District Court. On 
the 9tb October 1809 tbo piaintiff applied for axccu- 
tion of the District Court’s decree, and sufl> 
was under e.xeoution up to July 1^72. ‘i 

October 1874 the plaintiff applied for amendment f 
such decree in certain respects, it being luc.apab 
of execution in those respects, B 7 

to this proceeding. On the IGth August 18/ C such 
decree was amended ; and tho plamtiff { 

applied for its execution as amended agaiMt all the 
defendants. Meld that the application of the 9th 
October 1809 was within tune, computing 
dato of the decree -of Her Majesty m Conned. 
ChedooLal v. Mand Coomar Dal, 6 R • R-> 

Also that tho application to unto 

substantially one for J W 

art, 167, sch. II of Act IX of 187L_aprtiQd 
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LIMITATION ACT, 1877— con<t«u«rf 
2. PERIOD PROJI WHICH LIMITATION 
RUNS — eontxnufd. 

on the 1st of Ansust lS76i A sued oat eseestim 
against tlie tbrfe defendants who had not appealed 
Seld that A’a suit was not barred hv limitation, aa 
' ' ' ’ * — - the mean. 

Pebroary 

SlTHKOB 

BHOTTACHiEJEE . . 3 O. L, H., 430 

63. Exeeulton of decree 

~Ftnal decree of Appellate Court — The Jfnnaif 
gave the pUintiffs in a suit for possession of land 


and on'the 7th June 1873 the plaiotifE «^n ob* 
tained a decree for mesne nrodts Finally, on the 
6th March 1 74 the High Court modified the 
Judge's decree for possession, but did uot interfere 
with the order of remand Held, on the plaintiffs 


DiaitTS^Bi Ratt I. L H , 1 All , 60B 

64.^' '■ ' ■■ — " Fxecttlton of Joint 

decree ajatnei two or more dejindanit —la aeuit for 
possessiou of Und brought by A agaiuit S, C, andD. 
a decree was passed on the I4th of Apnl 1874 for 
possession and costs against S, 0, and D jointly. 
This decree was afterwards reversed on an appeal by 


against C and D for the costs specified la tbo decree 
^ssed on the 14th April 18 4. C and J) success* 


of Act XV of 1877 MeJd on appeal to the High 


LIMITATION ACT. 1877-eo»<iflu«d 
2. PERIOD PROM WHICH LIMITATION 
^ RUNS— .coniinued 

order of the High Court Mpixicz AniiED Zcjim 
aUae Tbittb t. Masouep Steu 

[I. L, H., e Calc., 194 ; 6 C. L N., 573 

65 ■■ • — Appellate Courf” 

—^xeetUion of decree —-The meaning of para 2 to 
art. 179 of the second schedule of Act XV of 1877 
u, that where there has been an appeal, the penoi of 
hmitatioa IS to run from the date when the Court to 
which that appeal has been preferred passes nn order 
disposing of the appeal The words “ Appillate 
Court *’ signify the Court or Courts to which the 
appeal, mourned in the article, has been preferred. 
WaeIE MJJITO'C V LTJIXT SlSGK 

[L L. K., 0 Calc , 100 
86 - ■ FxeeuUon of decree — 


under such cu-cumstances, there * had not been an 


fl. At. ASo, U AU, SSiM 

67. ■ ■■ ■■ Starhng foxni for 

Umttalion echere on appeal hae abated —Held 


limitation would tun from the date of the ongicaf 
decree FaZii. Hdskb e Raj Cajiaxiijr 

[I. L. R., 20 AIL, 124 
68. - - ^ A pphcatxonforexerti' 


recoccred by the sale of the mortgaged property On 
the 14th September 1832 B applied for erccution of 
tbe decree against JT. Held that the period of lunit- 
atMa for the application was governed by art 179 
of the Limitation Act, and such period would ria 
8i 






ToL. ni 
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DIGEST OE CASES. 


LEMLITATIOIT ACT, 1877 — conihmed. 

2. PERIOD PROM WHICH LIMITATION 
RUNS — continued, 

disallowed. — A brouglifc a suit against B for a sum 
of money, and obtained a dccreo for a portion of tbo 
amount claimed. On tho 30th November 1891, the 
plaintiff appealed as to tho balance of his claim ; 
but the appeal was dismissed by tho District Court 
on the Ist Juno in 1892 atul by tho High Court on 
the 3lst Jlay 1891. On an ap])lication, on the Ist 
Juno 1896, by the assignee of tho original decree- 
holder, to execute" tho said decree, an objection was 
raised by the judgment-debtor that execution w.as 
barred by lapse pf tinic. Jleld that art. 1 79, sch. II, 
cl. (2), of the Linutation Act applied to the case, the 
period of limitation ran from the date of the final dccreo 
of the Appellate Court, and the application for exe- 
cution, being u’ithiu three years from that date, was 
within time. Sakhalchand Bilcliav'das v. T'cl- 
chand Otijar, 1, L. it., 13 Bom., 203, followed. 
HAHKiuiT Sen r. BrnAj Mohan Rot 

[I. Ii. E., 23 Calc., 876 

81. Appeal Ip one of 

several defendants npnind pari of the decree . — ^Tho 
plaintiff obtained a joint decree against defendants 
for possession of immoveable property and damages 
on 2i6t May ISSU, Against that decree all the 
defendants except defendant No. 1 appealed, and on 
2nd July I'S" sopnucli of tho decree was revci'sod as 
made tbo appealing defendants liable for damages, 
but was afFirmed in all other respects, A second ap- 
peal by the plaintiff from tho decree of the Appellate 
Court was dismissed by tho High Court on 9th 
July I8S8. An application for execution of the dc 
croo was made by tbo plaintiff oa 7th July 1891 
within three years from the date of the final decree 
dated 9th July 1888. Defendant No. 1 pbjectodthat 
limitation as against him would run from 2l8t May 
1880, there being no appeal by or against him from the 
decree of that date. Held that limitation ag.ainst dc 
feudant No. 1 would mu from date of decree in 
appeal, therefore the application for execution was not 
barred hy limitation. Gnnga Mooye v. SJiib Sunlcer, 

3 C. L. It., 43U, followed. Mashiat-tm-nissa v. Bant, 

I. Jj.B., 13 All., 1, distinguished. Gopai, Chundba 
Manna v. Gosain Das Kauax 

[I. L. E,, 25 Calc., 694 
2 O. W. NT., 566 


82. 


■ B.v-parte de ere e- 


Application to set decree aside — Appeal from order 
rejecting application — Subsequent application for 
execution of decree more than three gears after 
date of decree. — ’Ihe plaintiff obtained an ex-parte 
decree agiiinst the defendant on the ICth March 1886. 
The defendant applied to have the decree set aside. 
His application was finally rejected hy the Appellate 
Court on 5th March 1887. The decree-holder pre- 
sented a darkhast for execution of the decree on 24th 
September 1889. Meld that the darkhast was time- 
barred under art. 179, cl. 2, of the Limitation Act (XV 
of 1877). The appeal referred to in that clause is 
dearly an appeal from the decree or order sought to 
be executed, and not an appeal from an order of the 
Court refusing to set it aside. The unsuccessful 
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^miTATlOM ACT, ISn-oontinued. ' 

2. PERIOD PROM WHICH LIMITATION 
RUNS — cent inaea. 

attempts made. by the defendants to sot aside the ex^ 
parte decree could not have the effect of extendin"- the 
period prescribed by law for execution of tbc decree 
J irA Ji V. Ea mchandea , I. L. E., 16 Bom., 123 

' 71 , ; , ~ : 'Bxeeuiion of decree— 

Appeal op plaintiff against part of decree makinn 
all defendants respondents— Execution of part of 
decree not appealed against.—Oii the 23rd March 
iisfiG the phinitifc obtained a decree in the Court 
of first instance against five defendants, declaring 
bis right to certain specific immoveable property, 
which was, however, modified on an appeal preferred 
by tho defendants, the decree of tho lower Appellate 
Court giving the plaintiff a' decree for only two- 
thirds of the property claimed, and dismissing his 
suit in respect of the remaining one-third in ‘favour 
of defendants Nos. 2 and 4. The loiver Appellate 
Court's decree was dated the I3th July 1886. 
Against that decree plaintiff preferred a second ap- 
peal to, the Hisih Court, making all the defendants 
respondents, which appeal was, however, dismissed 
on the IGth J uue lSt>7. The plaintiff on the ISth 
June 1890 applied for execution of the decree in his 
favour in respect of the two-thirds of the property 
held to belong to him, and defendants Nos. 1 and 6 
objected on the ground that the right to execution 
was barred, limitation running from the iSth July 
1886, the date of tbc lower Appellate Court’s decree 
in the plaintiff’s favour. Meld that limitation ran 
from the I6th June 1887, and that the application 
was not therefore barred. All the defendiints were 
parties to tbc second appeal, and the Court to which 
the application w.as made for execution was not 
bound, before allowing execution, to go into all the 
circumstances of that appeal and consider whether 
the decree of tbo lower Appellate Court in favour of 
the plaintiff for the two-thirds of the property was or 
was not practically secure ; the High Court had all 
the parties before it, and, if it had been right to do 
so, might have altered the decree against any of 
them. Qi((Ere~Whether under such circumstances 
the Legislature could have intended the Court exe- 
cuting ^a decree to go into questions so complicated 
as to whether in such a case the whole decree was or 
might have been or become imperilled m the Court of 
Appeal, and whether the plain words of art. 179 
might not be followed with less of possible inconveni- 
ence and complexity, even though in some cases it 
might result in execution 'of a decree going ag-ainst a 
defendant a little move than three years after such 
decree was pmctically secure against him. Miiodtin 
Lull V. Mai Jogkishen, I. L. B., 16 Gale., qjS, 
cited with approval. Keisto Chubn DasS ^ 
Rapha Chpbn KtrB . L L. E., 19 Calc., 760 

g 4 _ ■ — Appeal against part 

of decree only— Appeal dismissed — ApplieaUonfor 
execution of original decree. — On the 26th June 
1891, in a suit against seven persons who were niem- ^ 
hers of a Mahomedan family, the plaintiff obtained a 
decree on a mejtgage. The decree directed the sale 
of -JA of the mortgaged property, hut it exonerated 
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XIMITATION ACT, 1877-co»<.n«frf 
3 PCriOD TTOM TVHICH LlMIfATION 
RUNS— eon< Bu«i 

which 1 in tat on would run m rcepcct of the wil 
sequent apjl cation for exccut on which was there 
fore T thm time Eishen Sawai i Coiiectob ob 
Axiahabad I Xi S' 1 4 AIL 137 

See Kali Peosxthxo Basd Tos * Dal Mohaw 
Gbha Roy I Xj B , 2S Cale , 258 

[2 C W N , 219 

75 - ■■ . Afpeala^a nrtriole 


had and had ohti nod a partial decree hut hal 
heen ordered to pay part il costs to the plaint fl) 


EmroDK Lalx a Rai JoiKisnEN 

Cl Ix E , 18 Calc 598 


a^SDst the shares of defendants Eos 3 and 4 the 
shares of defendants Eos 6 and 9 being exonerated 
Iho decree 1 older appealed a^a nst thst port on of the 
decree nheh exonerated the shares of defendants 
Eos S and defendants Eos 3 and 4 being brou ht 
on to the record of the appeal as respond nts The 
appeal having been dism ssed the decree holder 
oppl cd on 20th October 1887 for excent on a-’a net 
the shares of defeudints Eos 3 and 4 Stfd the 
appl cat on for execution was birred by tl e 1 im t- 
atondef 1877 sch II art KO IfCTBtr i t^FLX 
A?PA I I* B , 12 Mad , 479 


77 


1.IM1TATION ACT. 1877— con/maei 
2 PERIOD FrOJI MHKH LIMITATION 
RDES — continued 


ses on as al o tie costs scpiratcly payable by c ich 
ofthemtaihe plantiff a d where two only f the 
defendants appealed on pleas wl eh d d not a'aiil 
the decree in respect of any r gfit or ground com non 
to the appcllinta and all or any of the non appeal 
1 g defendants but referred merely to the specific 
property alleged to be in the app Hants’ hands 
ffeld by the Fell Bench iBEonnunST and 3Iah 
)iOOD JJ d ssenting) that a first appl cat on for 
execution of the or ginal decree aga ust thoio d fen 
dants who bad not appealed from it and wl ich was 
madefiveyearsaf erthedateof the decree was barred 


ci " must bo const ued as applying n thout any ex 
cept oa« to decrees from \rl tch art appeal 1 as been 
lol.. d by any of the parties to the 1 1 gat on in the 
on^iualsuit Eur ■/ dlaenn v Vulumtnad Zotaf 
I L R SAll B7S followed llAaaiAi tjk nnsA 
r FAKi I L IL, 13 AIL 1 


79 


- I)ait of f axl decree 


.. order of (He Appella/s Court— Rjtecuftoa of 
decree —Certain plaint ffs obta ned a decree for pre 
cmpl on lO respect of four xilla-es. The defen Unt 
appealed and the lower Apnellate Court d sniiiscd 
the appeal The defendant a'Uktn appeale 1 b it in 
b a appeal only quest oned the dccisln t of the lower 


- Appeal apamit port 


IlA2iSr*«S5a' 


OnUHATH Pebseas c Abdiil IItb 


u Cation ^cc. L'A 


V .L, U c 

nwpiw 

[LllR,irArw 


[L li 14 Calg^ £5 Af-wi '*-ja- 
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lilMlTATION ACT, 1877— 

2 PEKIOD FROM WHICH LIUITATIOH 

r.UNlS--con<»>»i'«‘* 

from liability the share of a female memher (defen- 
dant No 2) of the family, which was of the whole 

estate The plaintiff appealed as to the share 
only He ‘made all the defendants reepondenta 
to the appeal, but the namo pi the first defendant 
was alterwards struck out, as he could not be 
served with notice His interests ^houever, were 
^ identical with those of dcfend.ints Nos 3 to 7 On 


nnaffccted by the appeal snd ti at conse {nentlr the 
plaintiff B application for esccntlon of that decree 
was barred under art if H ®f the Dimitation Act 
/\V of lB77h not havin^r been made withm three 
years from the SOth IvJne 1801 He/d that tl e 
application was not barred The date of the appel 
late decree and not that of the onsinal decree, was 


any appeal by any patty Per RiKAcn J— Eicept 
in the case where a nomituUy imgte decree awards 
separate reliefs against separate defendants, the 
•words of art 179 must be construed in tUcir oatumt 
sense as pcrmitiag an extension ol Iimitat on where 
an appeal is preferred and is not withdiunu 
Anstri, Rintuaw e Maiptti Siiut. 

(I I< B , S2 Bom . 600 

on r* • • c » 


District Ilunsif delivered a reused judgment Sn 


upheld by the District^Ccmrt appeal ot 25th 


LIMITATION ACT, 1877— con/taued 
2 PERIOD FROM WHICH LIMITATION 
RUNS— eoftfmited. 

second defendant Per UooEE, J — Under art 179, 
cl (2) of sch II of the Limitation Act it 
ta immaterial whether some only or ail of several 
Judgment debtors prefer an appeal There is only 


dmeton in d/utiu V Chellappa I L It,JZMad, 
479, tho cousilwatiou of such subtle points as 
Uhttbcr-a decree was or was not impenlied ' by an 
\ppcal waaforevgu to the lutcntiou of the Legislature. 
ViaaRaauaTA Attasoab t PoNVAKifAi 

[I. li R , 23 Mad., 60 

88 — . ,dpp/ica^n>n/erpo*- 

«e»tre»aal tneine profils after execution of decree 
It iarrect—ji as p irefiaser of a decree against 
H ajmlKd for executio i thereof and havine caused 
file fields of B to be sold m execution, puwliascd 
four of them at tho Court sale and one from an cve^ 
cutiOQ purchaser On lOth Tuly 1671, bowcicr, the 
High Court, in an appeal by B, held A’» application 
for execution to have been time barred, ond reversed 
(heordeis of the two lower Courts A haling been 
put in posses9l'^n of the fields under tho orders of 

‘ • - I’ jjy tiig 

to have the 
le mesne pro- 
dispose S810U 

i with mesne 
cal held L's 
871 sch n, 

u lou. Aieci uy lae ui^u uouu luat tho (xcep 
tion in c) ICC of sch IT of the Limitation 
Act, I'C of 1871, was not rcsfrictcd to any particu- 
lar spccKsof appeal that C’s application fell witliiu 
vl 1C7 and not witbm cl IbC, and therefore 
Vae not hatred UtilAS&ADZAU LAxntuiUU c 

CnoxAbAu Vaoeuau I. L B > 1 Bom , 10 

ApplicatiOitfor ext' 

talionof decree — ^,the judgment debtor, opposed an 
Hpplicatiou made by B, the judsaient creditor, 
tov execution under a decree This objection was 


ton maue oy iJ on vne ibtu lUarch —Jleld 
that such ajiplieation was baricd under art 17% 
Och lI. Act XV of 1877 Ksisro Coouab Nao 
b Maua^ai Khan L X, H , 6 Calc , 696 

88 Appellate order in 

eaecatioa — Tlie holder of a decree for possession 
And partition of a sliarc of certain iinmoieablo pro- 
pnty, dated the I'itU January 1878, applied for 
eKCcntion on the 2nd February 1878. An order was 
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DIGEST OF CASES. 


LmiTATlOH ACT, ia77-conl{nued. 

2. PEIilOD FROM WHICH LnilTATIOH 
BUNS — continued^ 

tlio (late of the proceedings. Faez Bpksh Chott- 
BnRX V. Sadet Ail Khan . 23 W. H., 282 

The contrary was held under Act XIV of 1859. 

9 . 2 . 

See Bamanuja Attancjab v. Venkata Citaeex 

[4 Mad., 260 

100- Application ly Gov 

vrnmeiif for execution of decree. — Under Act IX of 
1871, Government i_s bounci to make an application 
for execution u-itliin the same time ns any other 
person. CoiLEcxOE OE Beebuhook V. SnEEHunux 
CmrcKEEBOTTs: . . . 22 W. R,, 612 

Application for exe- 
cution of decree — Presentation of application to 
enforce decree. — Held by the Pull Bench that the 
date on which au application for the execution of 
a decree is presented, and not any date on which 
such applicxition may bo pending, is “the date of 
applying” within the meaning of art. 1G7, sch. II 
of Act IX of 1871. Fakih Muhammad r. Ghudam: 
Husain . . . I. L. B., 1 AU„ 680 

102. Application for exe- 

cution of decree. — If a decree has once been allowed 
to expire, no subsequent application, although 
made bond fide, can revive it. MuNaoi Peasuad 
DioniT V. Shajia ICanto Lahoet Chowdebt 

708 

S. C. Ishani-'Dabia t’. Geija Kant Lahiet 
C ndhicaHx''' . . . 3 O. L. R., 672 

But held by the Privy Council in appeal that, 
although the execution of a decree may have been 
actually barred by lapse of time at the date of an ap- 
plication made for its execution, yet if an order for 
such execution has been regularly made by a com- 
petent Court having jurisdiction to try, whether it 
was barred by time or not, sxich order, though erro- 
neous, must, if unreversed, he treated as valid. 
Munoue Peesad Dichit v. Geija Kant Lahiei 

[I. L. R„ 8 Calc., 51 
L. R., 8 I. A., 123 ; 11 C, L. R., 113 
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103.- 


- Admission of previous 


application by competent Court. —In an application 
for execution of a decree, it was held that, whether 
rightly or wrongly, a previous application having 
been admitted and registered and attachment having 
been ordered to issue, it was not open to the 
judgment-debtor to question the validity of the 
proceedings on the ground of the execution being 
barred by limitation. Mungal Fershad Pichit v. 
Girja Kant Lahiri, I. L. P., 8 Calc., 51 : L. JZ., 8 
I. A., IZB, referred to. Noeendea Nath Pahaei v. 
Bhupendea NaeaiS Bov I. L. R.,,23 Calc., 374 
104. Application for exe' 


cution of a decree must be made within three years of 
a previous application as required by Act IX of 1871, 
sch. II, art. 167. UmiashanTcar Lahhmiram v. 
Chottalal Vajeram, J. L. 12., 1 Bom., 19, held not to 
apply. Giei Dhaeee Sinqh v. Bam Kishobb 


'Naeain Singh 


1 C. L. B,, 252 


DIMPPATIOir A(!T, l877~continued. 

4. PERIOD FROM WHICH LIMITATION 
E UNS — continued, 

Aedue Hekim V. AsseeUiooeiah 25 W. R., 94 
Numonet Singh Deo v. Bamjeebun Suekeb 

[8 C. L. B., 335 
WoDOr Taea Chowdheain «. Abdoob Jubbue 
Chowdhee . . . , 24 W.R,S 39 

105.- 


- , , , — Civil Procedure Code 

(Act of 1882), s. 230 . — On l6th Febniary 
18/2 the plamtiir obtained against the defendant a 
decree for possession upon his ' mortgage, and in 
attempting to take possession was obstnicted by iV, 
another mortgagee of the defendant, whereupon the 
plain tifi applied for removal of the obstruction, but 
hia application was rejected on the ground that N 
was in possession as mortgagee, and that the plaintiff 
was not entitled to possession until N^s mortgage was 
redeemed. The plaintiff did not apply for execution 
any further. In 1884 the defendant paid off A’’8 
mortgage, and on 27th August 1885 the plaiutiff 
presented an application for execution of his decree of 
1 872. On reference to the High Court , — Held that 
the exeention of the decree was barred, no application 
for execution having been made since 1873. The 
previous application for execution not having been 
made under s. 230 of the Civil Procedure Code "(Act 
XIV of 1882), the general law of limitation, as hid 
down in art. 179 of Act XV of 1877, governed the 

case. ' Anna ji Aeaji r. Bamji JivAJi , 

[1, L. R., 10 Bom., 348 

106. 


^ Application for exe- 
cution made within time of a previous barred appli- 
cation in which execution was allowed . — An applica- 
tion for the execution of a decree, though made 
within three years from the date of a previous appli- 
cation, was barred, under s. 20 of Act Xli' of 1859, 
if the previous application were barred, even though 
execution was allowed to issue on such application. 
Goeab Gotind V. Ganeshdas Tejmab 

[8 Bom., A, C„ 97 


107. Application for exe- 

cution of decree already barred-^Limitaticn Acts 
(IX of 1871), sch. II, art. 167; (XV of 1877) 
ss. 2, 3.— No process can legally issue upon an appli- 
cation for the execution of a decree already barred by 
limitation, nor can 'an application made under svich 
circumstances be a valid application, or one wliich - 
under the Act would give the execution-creditor a 
fresh period of limitation. Shumbhunath Shaha 
r. GuEucHUEN Lahiei . L L. B., 5 Calc., 804 

[6 C. Jj. B., 437 


108. 


Application made 


within three years of previous barred application - 
“ Application in accordance withlawP — An applica- 
tion for execution of decree was made in 1885, and 
the second in 1891. The latter was at first allowed, 
but subsequently struck off for some default of the 
applicant. The third application was made in 1893. 
Held that the second application hiving ,heen made 
at a time when it was barred by reason of the three 
years’ period having been exceeded, the third vas 
barred, though presented within three years of the 



( 6337 > 


DIOIST OF CASKS. 


( C138 ) 


LIMITATION ACT, 1877— 

2. TEiaOD EUOM WHICH UMITATION 
HUMS— conJinufrf. 


LIMITATION ACT, IQin—ewlivuti. 

2. PEHIOl) yUOM WHICH LIMITATION 
HONS— <o»Hntte'L 

00 " " — . I ■ Orihratn«n'linjile''rte 

—Comprotn{$f fl/ler derrer—fiuLtfjutnt appli- 
eatioH for tstcution nf amettrled After n 


See Data Kisuob v. 


NANKI HEflUf 

ti:L.Xl.,aQ AIL, 301 


(J) WjirnE iiiPnJ! UAa MCJf A Hetibw. 
————— cl. 8.— Tlie frn\Ul6n of the Arti- 
cle wlicre llicro Ima bnU ri rc'icw Ii 0iip0*«l to 
tlio'JfcIeio'ia of Cnowniinv JrnitBXJoB AlotticK 
1. IHasAUiiiiAB 1 'a:>jaii . 0 W. H., MIh., 4C 
Gouh Moucy Suaha t. Gocn Moiit’y Oiiosb 

[S W.Il.,Mla., 11 

V»ut in nccoriUiiec with moat of llie Jeelalotia. 

03, - - 2 leJ«rlt«n 0/ appli- 

enlion/or reitetn—Titue (lerhy wAieA rt'iVw toa« 
peiuhny—Appl'enlionJrir rejvoil o/ moittpt teeiel 
vnder decree rtrtri’d on appe'/L— Wluro a review 


< a , I 

tUo luit, and tliC dci-rcc Imrl been tnailo and afTinned 
on appial totbe IliKii Court, jointly and levcratly 
tlic itrit tlireo and coiiditlonally a);m«at 
tlio fonttli. An Rpj'liciitloii by tlio aecoiid and 
tlilrd defundanti for leave to ai’pnkl to ll<r Majcaty 
v»M wrtMrawn, tlie two partiii to the coinproiiiiso 
bavin;; obtained hu onUr for ammilment of tlie 
dccreo la it« term*. For tlio erc<-utinn of tho 
decree aj^ai'nit tlio tbreo defendant!, otiier (Imn 
tbo tblrd, ft! to tlio projnrtioiiate part of tbc property 
•ne<l for, and }iot tbc lubjrct of tbo conipromliie, 


promW wsi lieyioid tbo power* of tlio Hl,;h Court, 
and WM witliout opi ration citlier (» fiivtur of »r 
ayntnot tboiu* defowiiit* wbo Imd ii't been partlii 
to tlio prtitioii for tlut amrtnlmrnt. J£efd bUo nn 


•incntly reverieJ on ftpiirnl U not porenied by 
art. 170, but liy art, 178, ot teli. 1 1 of tbo Limitation 
Act. KvavrAuXAidViiAii v.^auakiva 

tLL.B., 10 MotL.OO 

04. ■ ■ — j"- ' " - Order 


uirK'iiaiiii’iik ui B uvi rcu iituier * ol l>ic AO'lo of 
Civil IT' pcdiiro U »ti order paneJ nponrcvlrw of 
j<i<],(mint wUbin tbo tiKiinln’,! of art. 170, icb. II, 
cb (3), of iliA Lbiiltiitio'i Act) tlicrifrom an Dppli- 
cation for iricutioii of a decree witbiii throe yrnra 
from Will nn ordir i* not bnrrid by limitation. 


00. '■ _ ' Calrulnli'on ef fine 


•tayed all pric«4‘<iii)i;i it;;n>i>*t tbo difeiidaut wbo hub 
1 party to it, rxnpt lor tbo imrion' of enfoniti;; 
t a,;n)iii(t him. JCO’lAillIlnl ipytCATA btrtlUAUUA 
Hao r. Vkllavki Vr.uxArAUAMA Uao 

[I. L. R., 24 Mad., 1 
L. R, ii7 I. A., 107 
4 0. ■W.N.,725 


(») WUBRR rOBTIoCB AtTLlCAnOy IIAI rPET JfAtlB. 

07. — ■ — cl. 4— freer!! «<,{ Halle (o 

le en/orred.'-H. 20, Act XIV of 11*53, wo* not 
••pjAvciAAc V> ji Aicrec nnVii tbc W^nViity amtli-t it iin 
bccomo<nf< rmubbi by pron «* of ciccution. (ioPAi.A 
SETir 0 . Damocaka Stxir 4 Mad., 173 

08. — AppU'-ittion /or eieeu' 

Uen of derree—'' Na\t.“ ~]'rr Oabtji, CJ., and 
lUnKUY andAi'TitriP, JJ. (KB»iPaiidMACPiiEU*oy, 


time in wbleb anyuppcid miy be prifemd apvintt 
inch decree. Hut »berc adierco fi wroiiBly varied, s 
party affictr d by locb variation «bould be entitled to 
r.ticulato the time dnriiiK wbkh an appeal may 
be ya^farred a* ccnwnaneiui; ftom tiis date of Wie 
vamtloil. I'AnAUESUBATA r. SElllAOiarAPFA 

[T. L. R, 22 Mod., 884 


00, — -Appliralion to exeeufe 

decree. — Wb' ro an appVieation wa* ma/lij and jirocecd* 
InjrB talcm to iiiforcv or keep in force & deerce, limit* 
atiou run* from tbc date of rich application, lu^ from 
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DIGEST OP CASES. 


IiIMITATIOIISr ACT, 1877 — conitmted. 

3. NATUKB OE APPLICATION — continued. 

TAETJCK ChtJNPEB CaUOKEEBTTTlT V, HtTRO 
Chuhdee CHucKEEBEiir . 15 ‘W’. E., 473 

Raj Goomae Baboo d. Jtjboo Benssheb 

[14 W. E., 112^ 
Ameee a 1,1 r. Sahib Singh . 15 W. E., 580 

In the matter oe Kaeeedass Ghose 

[15 W. E., 356 

Kisto Kant Bhbai; v. Nistaeinee Debia 

[8 W. E., 268 

In judging of tiie honajides of proceedings to ob- 
tain execution of a decree, the whole course of those 
proceedings was to he regarded. The fact that 
unexplained delays have occurred during the proceed- 
ings in execution of the decree, or that some of the 
procaedings were ineffectual, is not necessarily 
evidence of a want of bondfides. Benodeeam Sen 
o. Beojenbeo Naeain Roy 

[13 B. L. E., P. C., 169 : 21 W. E., 87 

''S. C. in lower Court, Beojenbeo Naeain Roy-d. 
"Benobe Ram Sein . . 11 W, E., 269 

Under the present Act, no question of bond fides 
•arises. 

131. Sufficiency or other- 

vdise of mere applications — Act XI V of 1859, s. 20, 
— Under Act XlV of 1859, there were contrary deci- 
sions as to whether a mere application for execution 
was a proceeding to enforce the decree. Cases which 
held it insufficient were — 

Chhnber Coomae Roy o. Shheht Soonbeey 
Debia . . . . 6 "W. E., NEis.j 37 

■ Gossain Gopae Dhtt v. Cohet op Wares 

[21 W. E., 418 

Iboo n. BbshaeooiiEA . 2 "W. E., Mis., 10 
Raj Bubbob Bhye r. Taeanath Roy 

[3 W, E., Mis"., 2 

Sheo Peetab Lab n. Issue Roy 

[5 W. E., Mis., 23 

See also Abboob Hekim v. Asebntoobbah 

[25 W. E., 94 

Contra, Goue Mohan Ranbopaehya v. Taba 
•Chane Baneopaehya 

[3 B. L. E., Ap., 17; 11 W, E., 507 

Vaeaba Chetty c. Vaiyapuey Mubabx 

[4 Mad., 151 

Luohmun Singh v. Naeain . 2 M ". "W., 185 
'Chumun Bhugut o. Mubun Mohan ' 

[2 N. "W., 186 

Hue Sahoy Singh v. Gobinb Sahoy 

[21'W.E., 244 

See also Tabbue Singh v. Motee Singh 

[9 W. E., 443 

Mahomeb Baker Khan ». Sham Dey Kobe 

• [12‘W. E., 2 

Rajeeb Loohun Saha Chowbhey t. Maseyk 

[ISW.E., 193 
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LIMITATION ACT, 1877-oa„;;„aed. 

3. NATURE OP APPLICATION-con^faurd. 
-An application for execution of a decree followed 
by issue of notice was held to be a proceeding to keep 
alive the decree. Luckee Naeain CHucKEEnuTrY 
V. Ram Chanb Sieoae . 6 W. E., Mis., 63 
Shoo Chanb Chunbee v. Gbant 7 "W. E, 10 

An application by a defcree-holder ‘for issue of 
notice and for enforcement of the decree by possession 
was held to be a proceeding to keep the decree in 
force. Mookta Kaseee Dabee v. Gunga Dass 

14W.E.,483 

Also an application for execution, and order to de- 
posit tullubana followed by such deposit, and service 
of notice, was sufficient. Teibochun Chatteejeb 
». Rabhamoni Dosseb . 6 W. E, Mis., 74 

132. and s. 19 — ^Execution 

of decree. Application /or.— The mere p.ayniont of 
a Court-fee in connection with execution pri ceedings, 
with a view to obtain leave to bid for piopcrty then 
up for sale in execution of a decree, does not constitute 
S'the taking of some step in aid of execution ” within 
the meaning of art. 179, sch. II of the Limit.ation 
Act (Act XV of 1877), so as to prevent the execution 
of the decree being barred within three years fiom 
the date of such paiment. Toeee Mahomeb c. 
Mahomeb Maboob Bun 

[I. L. E., 9 Calc., 730 : 13 C, L. E., 91 

133. Application made 

to keep in force decree. — A judgment-creditor, on 
finding that his judgment-debtor has no property on 
which he can lay hands for the purposes of execution, 
can always file an application simply to keep in force 
his decree. XzzMO^'^sr Sixair Dso.r. Nizcoittrz 
Tueeahae . , . . 25 W. E., 648 

134. Nature of appltca- 

tionunder s. 179, cl. d, of the Limitation Act, 1877 , — 
To satisfy the requirements of art. 179 (4) of sch. II 
of the Limitation Act (XV of 1877), tlierc must ho 
an application to the proper Court, and time runs 
from the date of the application, and not of the order 
made upon it. The application-need not, however, 
necessarily be in writing; where the law docs not 
require a writing, an oral application satisfies its 
requirements. Where an order made in' aid of exe- 
cution is of such a nature that the Court iiould not 
have made it without an application by the judgment- 
creditor, it may be presumed that due application had 
been made for it. Tkimbak Bepigi Patvaedhan c. 
Kashinath A'^idyadhae Gosati 

p. L. E., 22 Bom,, 722 


135. 

lode. 


Civil Procedure 
Joint decree-holders — 


o.. 231, 232, 623 - - - - 

Usiynment by operation of law of a share « 
wree.—A Hindu obtained in 1S78 a decree for 
irtition of certain property, and ho now applied hi 
588 to have it executed. He relied in bar of liinit- 
iou on an application for execution made by his wn, 
ho had obtained a decree against bim in 1 8''l in a 
irtition suit, whereby bis right xyns establisbcd to 
iC-fifth of ivhatevcr should be acquired by the father 
I xdrtue of the decree of 1878. Ihc fathers 
iplication for execution in 1888 was held to be barred 
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DIGEST OP CASES. 
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XnUTATION ACT, 1877— con<i»a*i 
a PEKIOD FEOM WHICH LIMITATION 

BUNS — continued 


lecoad The phrase “jd accordance with law” »: 
■art. 170 oi ttie Luaita-Uon Act was adjectival not only 
to the words “totlic proper Court for execution," but 
al'O to the words “to take some step in eiccntion” 
BHAQWiS Jetdieau t Dhohbi _ 

[I L E., sa Bom . 83 


109 — H<er«e/or y>o*iMJto» 

and. mesne ■projlta retentd as io posse$tto» — Ifecree 


T.nTT TATIQJT ACT, 1677— 

3 UEEIOD PROM WHICH LIMITATION 

BUNS— 

hii finding, hii successor u not justified in going be- 
hind hit order Duebbai Maotab Chtind i 
MoOBisEsmm Qiiosb . 16 "W E , 67 

118 I, .1 . - on decree — Steps 

to enforce decree — The plaintiff sued to recover at- 


—Jleld on review, mersingaprerwus order that the 
defendant s appt catim uas not barred by hmitatioo 
JeDCI SlTBSATA VeBEAtESI SOAKOAO « ItlUHAO 
BAU CattlSBA MimStSETAR 

Cl X B.,S2BdU,998 
110 — Twe r«««^ /ro« 


time , the three years’ period of hmitatioiv si ould bo 
computed from the 11th January 1893 that is Iho 
date when the application was made and not fiom 
the 3rd of Harch when the apphcatioti was hrard and 
ordermade incJimee Roy v Tlunjeet San 

Pandey, J3 JJ L Si 177 Ftkir Xnhatntneil v 
Jfoerain I L S 1 All 6SO referred to 
Saeat Kumaet Dassic Jaoat Chakotia Tot 

[1 C W. K . 290 
111 Sxeculion of decree 


— — Application mittse 

Arne— Where a Judge finds that an spplicatfen f« 
execution u within time, and there la no app^ from 


qnent to tho date of the decree Jai Ciiabd i 
Reiiibi TM-.Wr.m 

114 ■Application for exe- 

cation of decree— Application for eseontion of a 
decree obtaisvod m I8t>8 under the old. law ns to limit- 
ation was made in January and disjoscd of in 
Pebroary 18C4 and a subsequent application was 
mado m November 1607 Held tl at the first appli- 
eatiou was lo time, but tin. second application was 
barred by s 20, Act \IV of 1859 \ ieAbhadba 

ItAt c BaMAPTA <iIioa UABBAriUtA 

^4md,14a 

115 Obligation to thoia 


[0 W R , BtiB , 20 
Kooi CUTTBPBtt CniJCSBBBOTH c Kuum 
CatjNDBB Bor . 0 W R., His , 17 

119 — — ■ — — . — Appl c«6i9« 

time — Ana\pii<iation.mail(i on the 8lh Januatif 1675 
to execute a decree the list preceding application 
having been mode on the 6th January 1872 was held 
tobemtbm the time allowed by art IC/ seb ll of 
Act IX of 1871 DaovEssim Kooer t Eor 
Goodeb Sadoe I L R , 2 Calc , 3S0 


(f) Dbcbbbs 7oa Saib 

117. Deeres for sale on a 

mortyqye— Order absolute for eal* — Transfer of 

froperiy Act (IT of 1853^, ss 89 and 69 —The 

per ^ ' ' r 

nnc 

BUD 

luti 

order the decree cannot be executed, and not from the 
date of the dtcxco itself Oadh Sehan Lai v 
hagtskar I ah I L S , 13 All , 278 and 
J/a/e&and y JUukla Pal Sintj, Weekly Nolesi 
Jll fl89QJ, 100, referred to Mahamu Tbabad r, 
SiTAi Small . . I L B, 19 AIL, 620 

118 — Z>ecr«e for eale on 

mortgage— Order absolute for tale— Transfer of 
Propertg Act flP of J882)i s 89 —An application 
for an order absolute for sale under s mu of the 
Transfer of Property Act, 1882, u an application to 
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I.XMTTATr03Sr ACT, 1877— continued.' 

3. NATURE OF APPLICATION— coniinuerf. 

TAKtrcK CHtriTDEE Chuokeebttttt V. Huho 
■CSTJNDEE CHECKEEBtriTX . 15 "W. E.., 473 

Raj CooiiAE Baboo c. Jimoo Boegshee 

[14:W.E„U2^ 

"Ameee Am t'. Sahib Sinoh . 15 "W. JEU, 530^ 

In the mattee op Kabeedass Ghose 

[15W.ll.,3S6 

Kisto East Bheab p. Nistaeinee Debia 

[8 W. R., 268 

Ivi judging o£ tlie iondjides of proceedings to ob- 
tain execution of a decree, tbe whole course of those i 
proceedings was to he reg<arded. The fact that 
unexplained delays have occurred during the proceed- 
ings in execution of the decree, or that some of the 
proceedings were ineSectual, is not necessarily 
•evidence of a want of iondjides. Benodeeam Sen 
«. Beojendeo Naeain Rot 

[13 B. L. R., P. C., 169 : 21 W. B., 97 

'"S. C. in lower Court, Beojendeo Naeain Kor-r. 
"Benodb Rajt Sein . . 11 "W, E., 269 

Under the present Act, no question of bond Jides 
arises, 

132. Sufficiencff orcttier- 

{vise of mere applications — Act V of X859, s. 20, 

- — ^Under Act XIV of 1859, there were contrary deci- 
sions as to whether a mere application for execution 
was a proceeding to enforce the decree. Cases which 
held it insufficient were — 

Chditdeb CooiiAE Rot v. Shubht Soondeet 
Debia . . . .6 W, E., lAis,, 37 


LIMITATION ACT, 1877~co„finued. 

3. NATURE OF APPLICATION-ccnh'aKr^ 

An application for exeention of a decree followed 
by issue of notice was held to be a proceeding to keen 
alive the decree. Lhckee Naeain CnrcKnuBrnl- 
B, Ram Chand Sieoae . 6 W. R., Mis.. 83 

Shoo Chand Chtjsdee r, Gbant 7 w. E, lo 

An application by a decree-holder ‘for issne of 
notice and for enforcement of the decree by poi-'cssioii 
was held to be a proceeding to keep the decree in 
force. JIookta Kashee Dabee v. Genoa Dass 
I Bor 14 IV. E., 483 

Also an application for execution, and order to de- 
posit tullnb.ma followed by such deposit, .and sen ice 
of notice, was sufficient, TBaociiuN CnATTi:ii.iiiH 
f. Radhamoni Dossee . 6 IV. E, Mis., 74 

132. — 'And s. 18 — Esecutlon 

of decree, Application for . — Tlio incic juyment of 
a Court-fee in connection with execution pc ceedings, 
with a view to obtain leave to bid for property then 
up for s.ale in cxcciitiouof adccrcc, does not constitute 
"the taking of some step in aid of cxccntiou within 
tho meaning of art. 179, sch. II of the Limitation 
Act (Act XV of 1877), so as to prevent the execution 
of the decree being baiTcd witiiin tbreo years from 
the date of such pajment. Toeee JfAHOsiED r. 
Mahomed Mabood Bh.v 

pc. L. E., 9 Calc., 730 : 13 C. L. E., 81 

133. Application made ' 

to keep in force fecree . — A judgincnt'crcditor, on 
finding that his judgment-debtor 1ms no property on 
which be c.iu lay hands for the purposes of execution, 
can always file an. application simply lo keep in force 
his decree, Numonev Sinoh Dro r. L’ilcomcd 
Thee ADAE . . . .25 W. E., 640 


■ Gossaih Goeab Dhtt V, Coubt oe Waeds 

C21W.B.,418 

Idoo V, Beshaeooila . 2 W. E., Mis.’, 10 

Raj Bubbob Bhxe v, Taeanath Box 

[3 W. R„ Mis;, 2 

Sheo Peetab Lab v. Issue Box 

[5 W. R, Mis., 23 

See also Abdoob Hekim v. Aseentoobbah 

[25 W. E., 84 

Contra, Goto Mohan Bandoeadhta v. Taea 
•U ilAND Bandovadiixa 

[3 B. L. R., Ap., 17; 11 W. E., 587 

VABADA ChETTX t’. VAlXATHEr Mhdabi 

[4 Mad,, 151 

Lhohmun Singh v. Naeain . 2 N, 17,, 185 
'Chtjmhn Biidoht r. Mhdhs Mohan 

[2 N. W., 186 

Uhb Saiiox Singh v. Gobind Sahox 

[21W.R., 244 

See also Tabbto Singh r. Motee .Singh 

[9 W, E., 443 

Mahomed Bakee Khan c. Sham Dex Koee 

- [1217. B., 2 

Bajeeb Loohhn Saha Chowdhet r. Masevk 

[18IV.E,, 193 


134. 


Knlure of applica~ 


lion under s. 170, cl. 4, of the Limitation Act, lb77.- 
To satisfy the requirements of art. 179 (4) of tch. II 
of tho Limitation Act {XV of ld7(), there must be 
on applic.ation io tho proper Court, and time runs 
from tho date of the applie-ilion, and not of tiie order 
made upon it. The application- need not, howcicr, 
necessarily be in writing ; where the law does not 
require a writing, an oral application satisfies its 
requirements. Where an order made in' aid of exe- 
cution is of such a natnre Hint the Court would not 
Imvc mado it without an application by the jinL'iiunt- 
creditor, it may bo presumed that due iiiiplicafion had 
been made for it. TimtiiAK Bei'igi Patvaudhan c. 
Kasuinath Vidxadhae Gosati 

[L L. E., 22 Bom., 733 


235 , — ' Ciril L’rocedttre 

'Code.'ss. 331, 233, 623— Joint dfrce-holders— 
Asshnment h</ operation of lair of a share tn a 
decree.—A nindu obtained in a decrei' for 
partition of certain property, and be now npplitil w 
JSSb to have it executed. Ilerijud in Lir of limit- 
of ion on an application for executioa inado by hi» ro‘), 
xvho had obtained a decree against him in IS''l in n 
partition suit, whereby his right was ifta''!i'‘!icd *n 
onc-fitUi of wlmtevn- sliould be nequirid bytbe rat!/<;r 
bv virtue of fbo decree of I‘‘7S. The intinre 
applieat ion for execution in 18S8 was held lo be imrri u 
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DIQESi OP CASPb, 
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I/IMITATIOK’ ACT, 1877— eon<*n«e<r 
3 NATURE OP APPLICATION— contjsaetf 

■" ^ F\llai,I h St 

■ aLftd 

plica 
Held 
of law 
1B78, 

t 179, 
as &ot 
n arose 
t )omt 

decrees} the appheat on oy cue suu ju i-. -6iai as 
transferee of part of the decree, haring been an 
application in accordance with law, waa snffiewnt to 
Peep the, decree alive Eamasaiti v A»dA Piutii 
’ [I I, B,14MadL,252 

Eererwng oa review the decision in P.aifAsaMi 
r. Akpa Pillai I L. H , 13 Mad , 347 

188 • — ■ ■ Ctvtl Sroeedure 

Code Xir qf 18S2J, ts S32 SdS—Jpyhea 
lion for exeevi on iff irtif^eree q/rfecres— 
rfar — The icordi ' inaeccM4neewithIaw”jti*rt 1?9 
of icb 11 of the Limitation Act mean in accord 
asee«ith the law relating to execntion of decrees 
Under a. 332 of the Civil Procedure Code, the Court 
executing the decree after givlngnoticc to the decree 
holder and judgment debtor and heanog fbeir 
objections ]f an} has an absolute ditcrctioa to 
allow or to refuae to allow ezeentiou to proceed 
* ♦« wl oin a decree has been 

) 


IiIMUTATION ACT, 1877— contiflued 
3 NATURE OP APPLICATION— continued, 
nuder the Succession Certificate Act ("VITof 18S9), 
IS sercrthelees one made in accordance with law" 
irithia the zn<«aing of art 179 cl i of the Liont 
ation Act (TV of 1S77) Baieisha'^ Shiwa Baeas 
t Wacabsiko . I, Ij B , 20 Bom , 78 


C 

Jnuuaiy aouv .. 

{who becsclf hodlost applied for execution on thci^tii 
- ..~1 .,4 nn fnr pTCCUtlOn of a 

tor 
thee 
had 
the 

cted 
nary 
iving 
t not 
plied 
nent 
10th 
I law, 

witbiB lue unausue v, » atioa 

Act, and that tlimfore the application of the IStli 
September 1690 was not bornd Hinizpssis 
Cbowubbt « AbIOOL Az!Z 

li L B , 20 Calc , 765 

139 Appheniton /or ret 

fi/u/ton tinder a deeree — Cieif Procedure Code 
z'/fiSS) » 683— Tenod c/l m tit on — Applications 


Chucicerlullff v Lal,t Coomar Oanitopadhtia, 
- - T. n 4^ 1. Mt, (,0^^ ^undnrLohtnV 


{d) iKESairtAS AKD DEFEOrirB APFLlCiTIOTlB 

140 Irregular app?ictt« 

f«<7» /or rettoraiton of eseculion ears — Where 
> - „ 1 hp/>Tx stmcl. off the 
it he 

Civil 


a Ueiree lijs utiu lu i/,, ^w, 
of Bcb II of the Limitation 
r Bxdmati Kobe I 


Act BAtxjsBEiT Das 
I i B , 20 Calc , 888 


137. - 


J Tatatya 

[1. Ii E , SI Mad . 
~ ApplicaUon ■ 


,Tr ; 7! ■O.ppCicaUon s» i 

cc^arcs Wrt la,o-~Successton Certificafe ^ 
U7 * ^—Apphcalton /or execution 

legal representat, re of decree Uldtr taxlhout cee 
^cafe-An apphcation for exeenUou of a dec 
made by the lopal repregentativcs of a deceai 

decree-holder, without the production of a cerUfici 


GlTRZS - * 

141 ApphcaUnn /or 

• ^ /if decree irregularig mide — W1 ere an 


be 

he 

ae 
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TjTMUTATIOW act, 1877 — continues, 

3. KATUEE OP APPDICATION — continued, 
directed to do, in support of liis claim, it was held not 
to be a. proceeding properly taken to enforce a decree. 
OoDOrCHA^TD JjtJSKUS ^OBOCOOKAK PoRiHAinCC 

[10 W. E., 428 


142. 


Civil ^Procedure 


CouBj lSo9i St 212 jl-pplicationto execute decree * — 
Under Act IX or 1871, sch. II, art. 167, an application 
for executing a decree is not a proper one unless it is 
in accordance with the Code of Civil Procedure, 
-s, 212. ^irtere—iThat is the effect of that Act 
upon the High Court’s decision as to the lond fides 
of proceedings to keep a decree in force ? Goueeb 
SUNKTJB TJEIBEBEE V. AMAK All CHOWEHEr 

[21 W. E., 309 


143. 


Application Jor exe- 


'cution of decree — Proceeding to enforce decree.— 
The ‘’application” spoken of in art. 167, cl. 4, 
of sch. II to Act IX of 1S71 is not merely such 
an application as is contemplated by s. 212 of Act 
Till of 1859, but includes an application to keep 
in force a deci'eo or order. The language of .art, 167, 
-cl. 4, of seh. II to Act IX of 1871 is uidc 
enough to include any application to enforce or keep 
in force decrees or orders, and consequently an 
application to enforce or keep in force a decree by the 
■attachment of a portion of the property of the defen- 
dant uill keep the decree alive against the i-es\due 
of his property or his person. An order for attach- 
ment of a pension in satisfactiou of a decree, obtained 
on the lOtb December 1£63, was made on 16th April 
1869. After the passinc of the Pensions Act (XXII 
of 1871), the Deputy Collector refused to continue 
paying the pension to the decree-holder, and returned 
to the Court the warrant of execution issued_under 
the order of 16tli April 1869 ; and an order, finally 
disposing of the application for attachment, was made 
ou 14th June 1872. On 19th Jvme 1872 the decree- 
holder presented a fresh application, pi-aying that the 
attachment of the pension might be continued, and 
a letter be written to the Collector, directing him to 
continue to pay the pension to the decree-holder, as 
directed by the order of 16lh April 1SG9. Held that 
such last-mentioned applic.ation came ■eritlnn cl. 4 of 
art. 167 of seh. II to Act IX of 1871, and that 
consetincntly an applic.ation, on 24th July 1874, 
for execution of the decree of 10th December 1853 
was not barred. JTeld also that the decree might 
•properly be enforced asainst property of the defen- 
dant, mentioned in the nppli&ation of 1874, other th.au 
“the property mentioned in the applications of JS69 
and 1872. Jaxina Das v. L veiteam 

I. L. K., 2 Bom., 294 


144.- 


“ Applpinpio enforce 

the decree” — Appticafion “to tceep the decree in 
force”— Act nil of 1859, s. 212.— The words 
"applying to enforce the decree ” in Act IX of 1871, 
sch, II, art. ] 67, mean the application (under s. 212, 
Act Till of 1859, or otherwise) by which proceedings 
in execution arc commenced, and not applications 
of an incidental kind made during the pendency 
of such proceedings. In c.ascs governed by Act IX 
nf 1871, a decree-holder avho has applied to thc^ 


hmiPATION ACT, 1877— continued. 

3. HATGEE OP APPLICATIOX-conl.hufJ. 
Conrtsmp?tct7er"tokeep the decree in force ” m.av 
witlnn three ye-ars from the iLatc of such last-named 
application, obtain execution of his decree. Chtjxdee 
C ooXTAE Bor r. Bhooobuttx Peosoxxo Eoy 

[I. D. E, 3 Calc., 235: 1 C. L. E., 23 

Peabhacahaeow f. Potaexah 

[XI..E,2Maa„l 

— • — — Appticntionf or exe- 
cution of decree — A on-compliance icith proriiion of 
Civil Procedure Code, 1877, s.2H5 . — An application 
for execution of a decree which does not comply in 
every p.articnlar with the requirements of s. 23a 
of the Code of Civil Piocednre, and which, b.aving ^ 
been returned to the judgment-creditor for amend- 
ment, has not been proceeded with, may still suffice, 
under cl. 4, art. 179 of sch. II of the Limitation 
Act, to keep the decree .alive. BAarAXAXEAX 
Cheiti r. PsBiATAXtBi Sheevai 

[I. L. E., 6 Mad., 250 


146. 


-:r~ Formal defect in 


application for execution — Application not in 
accordance icith s. 235 (f) of the Ciril Procedure 
Code. — On an application for execution of a decree 
it appeared that the only prerious application for 
execution which had been made within a period of 
three years had been defective, by reason of its 
not containing the particnlars required by Civil 
Procedure Code, s. 235 (/), and bad been retnrued 
for amendment, but had not been amended. Held 
that tlie present application was not b.arred by 
limitation. Eama v. Vabada 

[I. Ii.'E, 16 Mad., 142 

147. — — Proceedings to h-eep 

alive decree — Jrreyiilarities. — ^Proceedings in execu- 
tion originating in illegality, and wbioh have been 
the subject of contests by the pudgmcnt-ilebtor, and 
are still under consideration in appeal, cannot bo 
regarded as bond file proceedings to keep alive the 
decree, Tiettcb Chuedeb Gootio r. Gouumoxee 
Debee .... 6 TT. B., 3!dis., 91 

But see Gobbxioxee Debee r. Pltrz TAunrB 
Gooho .... 5 TT. E., Mie., 3 

24g_ — _ — ^ Application for exe- 

cution of decree.— kn application for execution of a 
decree was made in February 1868, and proceedings 
sufficient to bar limitation under Act XIF of lSo9 
Tvere goiu^ on till 30tli September lS/1. — 

application for execution ot tbc decree, inade in 
1872, was held to be b.arred under Act I.X of lS/1, 
as more than three vc.ars bad elapsed on that 
daa- from the date of the applic.ation in Febrnary 
1868. Meld, follmring Goiircc Sml-er r. Annan 
All, 21 W. P., 309, that an informal application, 
made on 30tb September 1871, in the n.iUirc of 
a petition (o the Subordinate Judge to give ence o 
the application of February 1858 by overruling 
certain objections of the Collector and 
execution of the decree, was not an appli^tion tor 
execution ofn decree snchnsco'ild bar 
Act IX of 1871. JlBIIAI JfAnniMTI r I’ABimB 
BAPIT . . . I.B.K„lBom.,i30 
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lilMlTATION ACT, 1877— 

S 1,'ATURE OF AFmCATlON-co«/ifl«ei. 


decrees) the apphe^tvoii by the eon for execution m 
transferee of part of the decree, barm? been nn 
application m acioriioce with Jaw, was safBwentt) 
keep the decree abre RAMiiiiTl ti Anna PjLMi 
tL 11.11 ,14 Mad., DBD 


DeTeriinp on miew 
c. Ahpa Pui-u . 


the decif’op ta Ratusasri 
. l.L,ll.,iaMfld.347 


ISQ - ■ - C\t\l PfOCtfliwro 

Code (Afi XIV of 1B82J, ti 2S2, 2t8—4ppltea^ 
iion for ex«e«t'on hy iran^trtt of dterte—JJonam- 
ddf.— The words " lo accordance with law " m art 170 
of ich II of the Limitation Act mean in accord, 
tnco with the law relating to execnlion of decrees 


wvijvsAiwi » Ik au)> uM au ancoivite discrctwa to 
allow or to refuse to allow, execution to proceed 
at the jB*tatico of a person to whom a decree las Wn 
transferred by an assignment in writing IVhen 

♦ m A ^ * r 


^ ,.11 Miui tuu appiiealioo on 

which the;r ore based arc in accordance with law as 
between sueb transferee and the }nd"ineot.dehtor, 
attbough he may be merely a benasiiiu', sod siich 
proeccdincs and apphcatioD if made in proper tune, 
arc sufticunt to keep the decree ahre Jiewnath 
Ckvektrlntiy r LaUt Coomaf Oaayopadiya, 
t L 9 bate, 633 and Gour Sundor* Xakirt t. 
Afem Cki ndff Choiidkry, I i S , J6 Cale ,3SS, 
dutmgoished Ai3«f fereemv L H, 

S53, referred to Ftimti Chandra Soy v Aihaya 
Chandra Soy, 4 B L S, Ayy 40, and Nadir 


See ilsTSTCKiji > 
137.- 


TiTATIi 

[1. 7j Zt > 21 TSdad , 3 
Apfhcalion 


mTrmti c,r(,/!..F Z 

f rzx Of 18S9J t 4~Apphcahon far txeeniton Si 
hSal reprtsrnMtfe of decree holder wtlhont etrh 
/rate— An applieatiOtt foe eiccntioa of a decre. 
Mde by the lepat representatires of a deeeasec 
decree bolder, without the prodnctioa of « eertificati 


I.,IJilTATI01T ACT, 1877-<oni*B«ed 

3 15AtWnD OF AFFMCATlOhl-uoneinwed. 

trader the Succession Certificate Act (Vlt of 18«0), 
M nevertheless one roado “ in accortlxnec with law 
within the moioing of art n't, d 4, of the 
.Ho. Act (W of 1S77) BM.™.. 

r. Waoa^siso . , D L. R.» SO Bom , 78 

~ AppUcaiion inoeeord’ 


anct Kilh laa~Ctrtl Troerdnre Cade (Act XIV 
oflS82),»n Sfi5, S66— Saecesjton Certificite jlct 
(TlloftSSi), i 4, el b and (vn) —On the 10th 
January ISOO the heirs of a deceased decree-holder 
(who h«i«Jf had las^ appheif for cxKUtion on the llJtU 


witbmtbe meaning of art 370, cl 4 of thcLimitatioa 
Act.and that therefore the applicaliou of the ISth 
Septmbor 1690 was net barrid XtiTumsIv 
CDomiasT c Aspoot Azu 

[L Ii. E., 20 Cal®., 765 

138. — — AypUcohow/arMi* 

fifution o ieetto — CseiJ Trocerfare Code 

OSS2J, $ 5SJ—Penorf o/L«ttJt.oB —Applications 
mads lo 'obtain restitution niidera drereo maccord- 
»oe<* with Civil Procedure CoJ(?> a 5'*3, aro pro- 
ceedings w execution of that decree, and arc coverued 
by the Diuutation Act, sch U art 179 Vpkeatta 
«. ltaoaTAcaiLm.n X X<. E., 20 Had , 443 


(5) lEsaortia iKu DETEcrm Awwcatiows 

140. — — — Jrftsvlor opplica- 

#«w for rettoraUon of crecnfion cate — IVhfrc 


AvpUeaitan for 

«*eewl»o>» of deerte irreynlorly made —Whrra In 
appheatm for executioa of a decree was dcfcctii e m 
^ required by the terms of 

* Act 1311 of 38o9, and asked also for cxecn- 
turn of a share only of the dccice, it wa» WaII 
not to be a — ’ 

Act XIFof 
tioa hy a ] 

on account of the 
vpfimai $ failnre to produce endecce, as he waa 
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LITinTATIOlSr ACT, mi-condnued. 
n. ^•ATUKK or AVVUCAT10X--ro>,dnuer/. 

Anpii'<(, nftcrfiHiig tlu-- list, npiilictl foi- (ho nttneJi. 
tiinit niul w*(' «f Kill'll projieitios. TJii' jiiil;;* 
limit (Ii'htpr coiitcndi'il tlwt cxiciition was bnrrcil 
by Ihhl tli it tlii* omiVsinti (o filcoa the 

8tli .Tilly tholkt tliKTilsiiijriipPcilicnlly (lie jmipertiM 
KOiiclit tolie iitt.ioln’il.iiK 11 iiKTp ili'fert oF ik'Krriptioii 
ivliirli rnnlil lir rriiU’dicd iiiidrr k. 2-ir, of Hit Code of 
Civil Procediiri' liy tdloiviiijr im ninrndmi'iil to bo 
Hindi';' mid furtbirtbdl Ibe livo opplicntioni of the 
Stli mid ;24lli July kIiohIiI be coii’iitlcri'd nn one riifiro 
.'ipplirntii'ii diitin;; from (lio dale of (bo (5lli .Tiily. 
Atnlomnl v. Jlrilnnlln!/. 12 Ct J,. J{„ 279, folltm-cd. 
7it.\c(iia:f5ftn r. TAItl^•I Ciirii:; 

[L L. B., 14 Calc., 124 

.SVe (lio I'lill llrni'li emsc of AroaI! At.i r. 
Tr.oiLOKVA ^■AT^ (tjioa.n J. L. JZ., 17 Calc., 031 

ICO, Jie/tdtte applira- 

i\on rflurntd fur noirndinrii/— CiriV TrocfiUtrr 
Code (I9S2J, .<». J.V.) itnd 2IS. — In cxcciilioii of n 
ilccrci’, tlio jiidpintii(-didi(or’!i jiropCTty 'Vrts pul tip (o 
pale o'l till' l&t'i DyctmlKr ISDO, but no K.ilo took 
place, mid (be i'n?e \v.a« struck oIT, Onlbc/tb October 
JStl;!, mi iippllc'ition for cscrutiDn ivni presented, but 
fill (be p-irticiibirs rcrpiircil under k. 2.T5 of tlio Civil 
I'roct dure Code not bav iiip' been ;:ivcn, the npplir.a- 
tii'ii waP rc fumed to (he dccrec-liolder for nniciidmcnl 
Timlir K, 2tr>, mid n iveik’n time, from llOtli October, | 
MtiK iilloivcd for Utc piirixisc. The fiiiicnded nppiicn- 
tion M’liK not put in Mitbin Uic time fixed, bnt on tbc 
lOtli .Tnniinry IPOt n fresh njiplicatioii was presented 
ill due form ivitb tbo aiipllc.alion of tbc THi October 
189.'!, ivltncbed Ibcnto. i/rW tbc npplicalion of the 
fill Octclnr 1'"! 3 was not made “ in accordance witii 
law” iiitbiii the terms of art. IfO (4), sch. II of the 
Limitation Act (XV of 1S77), and the c.veciitioii was 
haricd by limitation. ICiftipnt AH','. Jlam Sinph, 

I. L. Jl', 7 AU., !)59; J’trjadc v, X’irjade, I. L. Jl., 

G Horn., CSl ; Aspar AU Troilol'pannlh Ghose, 

I. h. Jl., 17 Calr., 63 1, referred to, .SV/nr? 3lah anted 
V. i^lpitd Jhcdovln!,, 12 C. L. Jl., 279, distiujpiishcd, 
Jdn-Ioor Ilu'nnan v. Alfa/ Ifossciti, I, L. 11; 10 
Calc., 541, commented on. llama v. Canada, 
I. L. 11; IS Mad., J.J2, and Camanadan v. 
Ccrialamli, J. L. Jl., 6 Mad., 250, rlissentfd from. 
GrfpAJi Sah r. Jakki Kona 1. L, 32., 23 Calc., 217 

160. AppUcalton for 

cxcctifioii of decree not maferialltf defective — 
AppUcalton refttrned for amendment — Code of 
Ciril Procedure C Act XI C gj JSS2J, es. 235 and 
248 . — The plaintiff obtained a joint decree against 
defendants fir possession of immoveable property and 
damages on 21st May 1SS6. Against that decree all 
the defendants except defendant Mo. 1 appealed, and 
on 2ud .Tilly 18S7 so much of the decree wasrei'erscd 
ns made tlic appealing defendants liable for damages, 
but was aflirmed in all other respects. A second 
appeal by the plaintiff from the decree of the 
Appellate Court was dismissed by the High Court 
on 9lh July 88''. An application for execution of 
tbc decree was made by the plaintiff on 7tli J nly 1891 
within three years from the date of tbc final decree, 
dated 9th July 1888. The prayer was for issue of 


liXMirATICjS- ACT, 1877-contmted. 

3. XATUIIE OP APPLICA'llOK-continued. 
notice on the judgment-debtor for delivery of posses- 
sion, for ntfaclinicnf and sale of certain iinmo.-cablo 
l>it)]>crties, for rcaliz.ition of costs and damages 
decreed. Xotiec under s. 248 of the Code of Cn-il 
1 wndiire was issued on the judgment-debtors on 8th 
.Se])temher 1691, The jiidgment-deblors objected 
that, as the application did not contain the right 
iiumhir of suit and date of decree, it was not in 
necordaiice with law, and as no other application had 
heffi made uithiii (Jiree years from date of decree, 
the cxeeiitioa was barred by limitation. Held tliat 
material defects only could vitiate an npplie.ation, 
and ns the defects in the present application for 
execution ivere" not material, it was not barred by 
limitation. Atgnr AU \. Troiloktja Nath Ghose, 
I. L, 11; 17 Calc; C31, and Oopal Shah v. Janki 
Kotr, I, Ij. Jl.. 23 Cnlc; 217, ' distinguished. 
Gopai. Cup^Dn.v JtasA r. Gosain Das Kaj.at 

[1. li. E., 25 Calc., 594 
2'C. W. 3Sr., 558 

lOJ, — Application for 

execution girinp n-rong date of decree-' Amend- 
ment allotced after litnilation — Amendment re- 
lating back to former nppUcaiiont. — d’ obtained a 
decree oii two mortgage-bonds on tbc2itb Movemher 
J6S5, 'That decree was sot aside, but another decree 
was p.asscd in Iiis faiour on tbc 21st of Septembor- 
ISSC. The deercc-holdcr made several applic,ations 
to o.xccuto the decree, but in each described the 
! decree ns of the 25th Xovember 1SS5, On the third 
application the judgment-debtor objected that the 
application iv.ss time-barred. The application was ' 
nlloncd to be amended, hut the amendment took place 
after the c.vpiry of limitation,' Held that the 
ninondment would relate back to the preceding 
appllrations, and execution of the decree was not 
time-harred. Ajadhia Jlam x. Alnhctnwtad Munir, 
IPeeklg Notes, All, 1S93, p. 113, followed, J iwat 
Dcbe r. Kaij ClIAEA^f Baji 

p. Jj. E., 20 All., 478- 

,162. Applieniion in ac- 

cordance Kith late.— In execution of a decree, dated 
7tl) May 1877, an application was made under a 
gcuerni powcr-of-attorncy from A nud Jl, the decree- 
holders, on the 19th February 1878. B died ott - 
tbc 12lh February, but this fact was unknown to the 
pleaders who made the applic.ation. The next ap- 
plication was made on the £Sth .Tuly 18S0. On au- 
objection taken that the latter application was ban'Cd 
by limitation, on the ground that the former applica- 
tion was a void application, — Held that the applica- 
tion of the 19th Febniary 1878 w.as an appheatjou in, 
accordance with law within tlic meaning of cl. 4 
art. 179, sell. II of the Limitation Act, XV ot 
1S77. AmBCT-KissA Csowpasim 
Chowduei . . • . 13 C. L, E., io 

jgg Nxeention of decree 

— Amendment of recenue record— Application 
execution not “ in accordance Kith Into. _ 
holders of a. decree made by a Civil Court, 
directed, inter alia, that they should be ma'“Tame 
in possessiou of n share of a village, by eaucelmen 
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T.TWT TATION act, 1877— continued. 

S MATURE OP APPLICATION-con<*W. 

149 JjpphcaiionJ'orexe^ 

•etifion— A ionrf fide appliCfiUon for exceuti^ held 
to be & pr cecdiog iMthia Hie racaninf; of f SO 
Act XIV of 1859 even though it had to he nuicnded 
hy order cf Court JUbombd Saiibb Bncoix \ 
AliHCE BtJKSE CnOWTHET , 10 W. R , 340 

160 Proettdxnffttoletp 

'decree i» force— Apphcaiton for exeenlta^ ancl 
notice —An appheatiou for execution was inndo hy a 
jnooktear and adm tted hy the Jud’O, 'rclo ordered 
» net ce to laaoe to the judgment debtor lleid 


161. JpplicaticHforexe‘ 

eufion iiu«j7*etentty ttainpet? ~An insudieimtly* 
stamped applicatina for execution of o drerre may, 
tind r a 179 of ach 11 of the Limitation Act, 1877, 
luffiee to keep tha decree aliec RAMiSxiti Arrif 

* SiSHiBTiBGAB . I,l,,R,eMad,181 

162 — ' rfliZare foprodvee 


». M u pu vi ft Bu Lu« loluuf application as 
nugatory hpcauia it was rot aceompanna by a 


A’ee lAEsHiusix t Vebbatabaoata CninxiB 
[4 ia;«d , 8: 

ISS — 


s™'“' 1'““ » Cmfo,.,™" 

• • 24 W. B , 4&9 

154 


r 


' -duplication 




imiTATION ACT, IQTI—eonhMed. 

3 KATDRE OP APPLICATIOK—oonitnwccf. 


186 • 


^ppUcation 


ticeordanee tcilh fow*’— Cicil rroredure Code, 
t 3it~Trnmfer cfrroperfv Act fJV of 1SS2), 

* 99 —The < - ‘ * 

law" in Act 
applsing to 

wbie^ by la • 


Joaft"** el LroperlyActlVof 

1882 were not appiicatiins •' m aceordwifB with “ 
law within the meaning of art 17D(4Jofi<>h lief 
theLimitatwa Act Cnmari r Snon 

P All,e4 


77 "I *<;'rfw«<ion/ore«. 

fnltonof decTtt-^Omuuon to eptexfy mode of exf 
entiOn—dppUeaUon to irfoay Courf —A bare «• 
jurat in »n npplicalir-Ti for the execution of a ilrcrco 
tlixt the amount of the decreo mi.ht be recoicred 

Srt' ■ ■ 

appUc , ° 

nnd thedtfoct 


l.< A W., 70 


167 




=3S5''---:-s|SP 

168 • ^ 270 

‘■“'f '■ “ ‘1' 


‘ P'^jpcrtica, and on tho 7a 



( S359 ) 


digest op cases. 


( 5360 ) 


LIMITATIOJS- ACT. IS'Il-oontiimed, ' 

S. NATURE OF APPLICATION-coM^tn«e^?. 
the_22tt<I June 1881> the widow of Ay who had taken 
out probate, applied to withdraw this inoney from 
Court, and on the Ist of April 1SS2 applied for a 
CQ\ij of the decree obtained by A for the purposes of 
execution. At the time of these three applications 
the widow had not applied 'for substitution of her 
name ou the record in the place of her deceased 
husband. On the 5th January 1SS4 the widow .ap- 
plied to have her name substituted on the record, 
and for execution. Meld that the application was 
barred, as the prerious applications were not, under 
the circumstances, steps in aid of execution. GtjjrffA 
PEEaou) Bhoojuok f. Debi Stjndaei Dahea- 

[1. L. R., XI Calc., 227 


lea 


Applicationt for 


execution made wWiotii any representative of the 
deceased juigment-dehtor ieing Irought on to the 
record — Civil Procedure Code fl8S2), ss. SBd and 
2dS . — Applications for the areciition of a decree 
made after the death of the judgment-debtor, and 
without either auy representative of the judgment- 
debtor being brought upou the record, or there being 
any subsisting attachment of the property a^inst 
which execution is sought, are not good applications 
for the purpose of saving limitation, Sheo Prated 
' V. Kira Lai, L L, i?., 12 AIL, 440, distinguished. 
Mabho Peasad v. Eesho Pbasad 

£X L, R., 19 All., 337 


170. 

otttion against 
minor’' 


Applicaiionfor exe- 

person — Decree against a 


wrong 

-Application for execution against minoPs 
mother personally, lut not as his guardian . — On 
the 3 Ist July 1879 a decree was passed against K, a 
minor, represented by his mother and guardian C. 
In December 1880 the first application for execution 
was made. Through mistnka execution was sought 
against 0 herself as 'widow of B,’ aud not os 
guardian of the minor FT. That application was' 
granted, and certain property belonging to the minor 
was attached. On the 29th November 1883 the second 
application for execution was made against the minor 
as represented by his guardian C. The present 
application for execution was made ou the 3rd Decem- 
ber 1884. This application was rejected as time- 
barred by the District Court on appeal, on the ground 
that the first application, having been made against a 
wrong person, could not be taken into account ; that 
tbercfoi'c it could not keep the decree alive, and that 
tho present application was barred. Keld, reversing 
the decision of the lower Court, that the decree-holder 
ought not to be deprived of the fruit of his decree on 
account of -a technical defect in his application 
of 1880. The minor was substantially and for all 
practical purposes represented by his mother. Habi 
c, Naeaxah - . I. D. R., 12 Bom,, 427 

171. Application fo r 

relief outside the decree — “ Step in aid of execution,” 

rphe application for execution contemplated in clause 

(4,) of art. 179 of sch, II of the Limitation Act (XV 
of 1877) must be one made in accordance with law, 
and asking to obtain some relief given by the decree, 
"and to obtain it in the mode that the law permits. A 


BIMITATIOlsr ACT, l877-co»f,n«sd. , 

3. NATURE OF APPLICATION-ceac/adsJ. 

decree provided that the defendant should pay the 
plaintiff E166 within one month, and that, oa 
receipt of this sum, the plaintiff should execute a deed 
of sale to the defendant. The decree was dated 29th 
January 1881. The first application for execution 
was made on ^8 24^ January 1884, but dismissed 
for plaintiff's default. The plaintiff made a second 
application, dated 22ud January 1887, praying to be 
put in possession of a certain houBD which was not 
awarded by the decree. This application was rejected. 
Oa the 23rd J une 1887 the plaintiff made a third 
application for execution of tho decree, Keld that 
this application was hatred by limitation, haring been 
made move than three years after the date of the first 
application. The intermediate application was not 
an application for execution, nor a step in aid of 
execution, of the decree, inasmuch as it asked for 
what the decree did not give. It could not therefore 
keep the decree alive under art. 179, sch. II of the 
Limitation Act (XV of 1877). Pasdabinath 
RaPUJI V. LltAOHAKl) HaTEDHAI 

[1. li. B., 13 Bom., 237 

A STEP IN AID OF EXECUTION. - 
(a) GeNBEAEI/T. 

172. ^ Proceeding to eii-' 

force decree by interested party , — In order to enforce, 
or fo keep in force, a decree, it was not necessary that 
the proceeding alluded to in s. 20, Act XIV of 1859, 
should have been taken by the particular party seek- 
ing to execute : it was sufficient if any oue interested 
had taken any proceeding. Naeain Eor v. Seee- 
hath Mittek . . . .9 W. E,, 485 


173. 

decree.- 


Bight to enforce 
-In order to keep a decree alive, s. 20 of 


Act XIV of 1859 does not require more than that 
some actual proceeding should be taken, which, if 
successful, would result in the dischorge or partial 
discharge of the judgment-debt. The proceeding 
need not be by a person legally and rightfully entitled 
to the decree. Nadie Hosbbin t». Peasoo TboviIi- 
DAMNEB 14 B, Ii. R., 425 mote : 19 W. K., 256 


174. 
tion for 


Defect in applica- 


execution . — Where there has been in fact an 
application for execution made by the party entitled 
to make it, it is to be regarded as a step in aid of 
execution witbin tbe meaning of the Limitatiou Act, 
art. 179, although by mistake a deceased judgment- 
debtor is named as the person against whom execution 
is sought. Samia Phuai r. Chockamboa Chettue 
[I, L, R., 17 Mad., 76 

275 _ Application not by 

deeree-holderin the record— Application to execute 
decree . — An application not made by tbe decree- 
bolder at the time on the record cannot he considered 
to be an application to execute the decree. Dtoiao 
B oy«,.DooiiARDX . . .24-W.R.,lO 

170 , — — ^ Proceedings to l-etp 

decree' in force.— A decree was obtained on 6th 
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DIOIST OV CASES 


( 6358 ) 


IitMITATION ACT, 1877— eoni.fi«ei 
3 NATUEE OF APPLICATION— 
tbe order of the Bettlement officer directing the entry 
of the judgment debtor’s name in the revenue regis- 
ters in respect of such share appl ed for esecut on 
of such decree improperly ashinp the Court execut 
mg the decree to order the Collector to amend 
such entry by the substitution of their names for 
that of the judgment debtor in respect of such 
share, instead of asking it to send such officer a copy 
of such decree for 1 la information with a view to 


UMITATION ACT, IBll—eonUnved 
3 KATUBE OP APPLICATION— 
mg sum of ESO, to be paid m 18S2, waa filed in 


164 


apphttt 


lhat wder waan« emptied with and the petition 


of 1832) was therefore too late under cl 4 art 179 
of sch II of the Limitation Act XV of 3877 
CnAToa E&tiHAtcBiiMS t Kasxcv Braqaii 

[I 1. B.10Som,81 


his pleader made an applicat on for execution o i his 
behalf this being the first appl cation of the kind, 


n iiee uuiurt » 1 euB iruiu oeiug ooirea uy iimiLation 
Eaittr V Muhauuah Ausut. Qbahi 

cr E . 7 All , 664 

107 _ Ti. . , > < , . ^ 


u u koiu u lu lue VUJ, 1 lul 

amendment instead of heiag amended while on the 
file of the Court made no difference to the applies 
tion of the above principle Pczloob rijHMA'v r 
Azuf Hosskv X L B., 10 Calc, 641 

165 — — ■ — - Bekkait AgrteuHvr 

tils’ Seliff Act XVII of 1870 > 2’^—ConctUaUcrtt 
oyrefflieni— Ctitf Procedure Code (Act XVI of 
1882J t 261 — Application for aliaefiment of an 


- piuj ll 


i ap. 


plied for CTecutioa of the decree The application 
was refnsed on the ground that the proceedings in 
eiecution taken hy the last mentioned agent were 
inral d and executiou of the decree was therefore 
barred by limitation Seld that such proceedings 
howevep irregular, were not invalid. LAcnMiir 
Bibi V Fatkx Bau . 1 ll B., 1 All, 510 

168 — - — — - Legal reprt>entati<ce 

for execution without her name betna on 
<4* record — A obtainc 1 a decree against BiuJune 
1879 and w execution thereof some time in 1879 


8 C 


TOL in 



< r,:,c:i ) 


Diar^^T OP CAKr,s, 


( nnci ) 


7A':n'An'joN act. mi7~.r,n';nuri. 

t .‘• n-.r IX All! Of 5 :xi:(‘!-Tto.x-r„„/,v,,;rff. 

rp t-, i,,.j nn .ITir!u\l (o 5 

III fiC'--' rUi of J.it.'iiiitif.'i. filfdt’s' 

llrr .n' r. I'ciii.n niiAr.'Ti’.n . 0W.1C,320 

. , .Vrifix^ f/}t- f.^f 

{■- ‘'.t. '1 h • tidr.- ji'iil.iicv of ti'i tn.,'')!iivi r.n<' 

iP, Oil {(!,. {,.r ‘.tA't of jirii- niti ii, or th>' 
fl'o Ji 0:5' f ft Oo' tifr. l.iii A lildfj 

nifijii til- :>!■ mitu- ( f >. A' *. MV of Kav 

Sir;.; f, .-HAnir Hi.'oi. (ivt.i-oAa 

A?! P. fio'.t’i Xai!^ 

[D. ToB., fUiji. Vol., -ioa 
i .Tin-.. N. O., '121: 0 \V, IL. Mir,., 03 

IG’1. t , jfrO, 107 

t">' , /’' !’'/• f.'f. Vt •,• ■,*, » f ti, - A. or, 1 -} !i*. tir to t'l:-' 
f ,• < fT of to r.t’..'.,'! 't;' -,1 S'. It A rt j r.-Siti.; to 
r-vfi-i,' B ifis-t..-, ■ .,t t r> tS' t'si'hmi i'.t. 'lortTY r. 

1'; ' r Sivtiii . At:rr..’r.B..lM.lS7'1.nV 


165. . 
ti 'J J r< " 
B'i IJi!'’.!!--. 
t O 


' i*P7 r'T'or'i'p,;- 

A OSAfiPt AisA.;i' J'itfnt 
I to 1 n ifrr" i5ii! !i jci v. nl tho 

t of p f'Jff Art MV of isr.'.i. it i.t'i-.,: 


utMo i. < ff. f pb'!* t!.' tij'j'Ii-.'.iut (!M I'ot I'AV ! ittn, 

t}i‘‘ 5 !).')s (*<‘irt I'nr- A l!.. or.J'r. .•»!;•( liii- 

Ai!F.:i' to i!‘ tv rtr.i'ip o 1 ;' tSp r t!ir fi r.tvr .'‘.('/'oPif io'i fo 
our'lli- *!>•' tiirr.v ttr.i /■ mi ./I :V, rotoitti't.Anilir;; 
la'.la lilt p^^A. D.u.vi r. l,AVPi(rMAS IfAtit 
P.vvit , 4 Horn., A. C., 80 

180. — .VfritiV/ oyT pjffp«i- 

/i, <1 }'ri>P''r fi\< 7 »-*~A AiPrii'r.r.s in tSSC, mttl 

rr.nir m fr'i''- in IS'ff*, wlnn Art XIV’ of lint ytar 
llitnrun A«»ii*t 'ff,') nini lifilii April 
f 6 i-J, t r'liitik' ifTiftiM' lif.no in fnrlli< rnnco of 
fii putifn, I’ltitiont fo." tttr.tlio'i rirt' filnl in May 
ISftl Mill Atijitit'. Mill liii’ tiinnl orilirs pvjcd 

cn lie til, i nt tlipy v,-iri- f'.rin-J; rff in lii f.nnU, On 
Sfitii April IfOl fit.ritln r jvlltim iini fil, il, ii'nl nolicl' 
Y. !v< s.ni'l f-i till lilt tor. Jfri'f Uint nt Hint time 
ill,' pilHl' !i for micntion ivfif Inmil liy linsitnticn. 
•nio tlirn” 'vtii IV t L-i nlivp l>y the p<ti'.!o;>‘i of 
Mny ISCI .*11111 Auitni! ISOi’. rl.irli v.rri' rtnir); oiT 
in ilrfiiiiil. .^atv.' G iio.-.ti, r. IlirAii.’AH 
Cll.MlDIlA llll.tllMO 

[2 B. L. E., A, C„ 100 ; 11 W, E., SO 

Allirmin;; tlio ilteirion of flip Ifii;li Court in 
Srrro Ciirrtj; GiioeAt, r. Ciir.vnitn 

Bnon«o 0 W. E., CG5 


187 . 


Strllrinr; oJJT exeeti- 

—Bond fidr procrtdinsi-p io },-cfp 
-A ilrrrre tvn.ii oiitninctl on Kith 


iion proerrdinps- 
decrei' in Jorce'.- 
April IfiiiO. tind oxccuti'.n irns npjilicd for on 28th 
Bcci'inhor 1801, irlicn tlio nppliciuit wns ordered by 
the CMirt to produce a certific.nte of heln-ihip. On 
his fiiilinp to do to, the case ivnq Btruck off. He next 
applied for execution on Ifith Aupist ISG-f. Held 
that the proceedings taken in 1801 were not l)ond 
fide ])roccedings on the part of the Court such ns 
tvould keep the decree alive, and that the application 
■eras harred. Lachmipat SiNon EoY r, VVAnin 
Am . ,S B. L. B., A.-'C., 194 ; 11 W. E., 70 


LIMITATION ACT, 1677 -ron/imicd. 

4 . K'l-m> IX aid or liXECimOX-eonA-nwd. 

188 , — Slrikiny njj' exeev 

; fi-m jir<’~'/-d,nys~Jtr>nd ,/?,/«.— VVlirro tlio repro- 
, r-nlntiiis of a diri.omd derrrt.hnhhr npjilied for 
I I’KPulion of Ills diTr.'c,, and Wire directed to furnish 
prisif that tlvy v.vre llie reprerMitatives of the 
d.'p.-i.,i!, and did s i, and tlini (Iirir ixrcution case 
«.at«?r!i<k iff the Cil,-,.~/{^ld that (ho steps taken 
lij* til in wire h- ni fidr steps taken to kcfp the 
ihrrr.’ nliie. Amy.K jjifii r. .‘^riinir.vyjssA lltiii 
13 B. L. n„ Ap., 142 

183. ; — SfrU- iny of rxem- 

f<'« pr I’rto't'dinrr In onforre degree . — 

App1i."iti'i!! for the exeeutimi i.f a dfrn e was in.a(ic 
r i tlie '^fst DiCcTii'i ir 1801, ami in pnriuiance of such 
applirali ai tlie untie,' ri ijniriilhy l.awivas issued to the 
jf.il,'!Uint-‘hl,t(ir. OiillicTth IViint.ary 1605 the Court 
1 1 . rnt'.UA tln'dicrce c.alled on thediercc-Iiohlcrto pro- 
d'lr.' pne f of tiie.s- nire of surli noliee within four 
days. On tlv 25rd Veliruary 1805, in consequence of 
th.‘ d. cria -luihlfr ii'iving f.ailed toprodnec such proof, 
the Court diitniii'd tlie application. There w.aq no 
prtK'ei iliups litiur of tiie dicrei-hohler or of the 
Co'irt l..!wi(n tiie 7th ami the iOrd rd/ruary 18CG, 
On till 18ih I'l'liniary 16C8 application was again 
made for the eireutinn of the decree, dlcld that 
til" p.T.-eeditig of the Court of the 23nl rdininry 
l.«0.',. striking* o.T tli'j former application fordefanlt 
of proiiYUlion. uns not a proceeding to keep the 
(heric alive, and the latter application was therefore 
biVO'ultime. IlACnU r.AJt r. Daxkc Lai. 

[I, L. E,, 2 AIL, 285 

IDO. 


— Sirik-inp off' exectt.- 

lion iirorrrdinyt — .-Ipplicalion for execulion of 
degree. — OntlielOth .fnmiary ISTG a decree-holder 
.appli' d for execution of bis decree, and the 3rd of 
Al.arcli 187.5 "'as fixed fertile Bale of the judginent- 
d>iilor’.« )ir..prTty. On tbc l.ast-mcntloncd d.ite the 
dtl'lor applied for two months.’ time, and the decree- 
holder nucnted to iiostponcnicnt for tluat Icnprth of 
iitnc only, llie npidiention was pranted, and the 
Conrt t'h'Teupon struck the caBC off the file. 
Xothinp farther was dime until the 23th FehnuaTy 
18TS, when the di'crcr -holder npain applied for 
execution. Held that the application of 3rd Sfarch 
1S7.5 was in fart a step t.akcn in aid of execution of 
the decree, and that the application of 25lh_l’ihniaT.T 
1878 was tliercfore, wider Act XV of 187", sell. II, 
art. 170, cl. 4, xvUhin time. Il-UntTKiiT Dassec r. 
Raph xfcKJtrnr CiiowDP.An-' . 6C. L.H., 615 

291 . Applicalionfosfrikt 

off" pendinij execution fcith liberlu to make fresh 
apfliralton — Application made before Acf VI of 

IS92. Ifeld that an application made before the 

passing of Act VI of 1892 by a dperec-bolder to the 
Court executing the decree to strike off a pending 
application for execution with- liberty to make a 
frisb applic.atiou for execution of the Bamc decree 
was an application in accordance with law- to take 
a step in aid of execution of the decree within the 
meaning of Act XV of 38/7, sch. II, art. 1/9, 
cl. 4. Ram Xaeaiii- Rai v. BAKniff Kvati 

[I. L. E,, 16 All, 75 
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TiIMITATION ACT, 1877— <?o»<»n««d 
4 STEP IN AID OP E'lECUTION— eo«ha«erf 
Juno 1801 and in February 1804 a pretended riir 


LIMITATION ACT, IWIl— continued 
4 STEP IN AID or E\ECOTION— eoaitnuei 


s I < I ‘ ‘ 

DHOST QOTTB SDSDES liAHIEl \ HAIIZ MaHAMED 

■ AH Khah' . I L B , 10 Calc . 355 

_ Sen BAiztans'T Das t Beduati Kobe 
' CLL B,20Calc.388 

170 Froctedtnjj <o <« 

1 force decree —Steps talcen to ards placiPK tbe 

* • assignee ot a decree in ^he position of tlie o igmal 


for tuaii purpose were bond J de proceedings wunm 
il 20 Act XIV of 1859 fortbepurroseof keepmgthe 
decree la for e ABciTir Gcstt i PoaosB 

[4 B Ij B , a 0,1 12 W B.. 430 
177 ■ — — — Apphecltoafor rxe 

evi on efdtcrte by lenamtdar —An appheatioa for 
cxeeutioa of a decree by a mere beoamidar is not an 


180 Decree — 4ppl cotton 

io enforce decree— JpplieaUo » ij heir of decected 
decree holder to tuheMuie hu name on the feoord 


u ess u 1 uei auu iiuu luu uiouey uuo u u r me 


r Xallit Coouab Oak9opatiuta 

[I Ii B , S Calo ,633 12 C L. B , 140 

178 Application for exe 

cotton Jy benetmollix — Appheaiion nolinaceordance 
iS th I VI —In a su t brought for dccUrat on of tbe 
plamt S 8 1 gbt to boU certain property free of » 


mo dM Ja nary 1 o/a was meretore barr d by limit 


benamidar so far as Ins porchise of the morlgagc 


bnAimuoa v Appata I L B , 5 Boro , 246 

181 • Dtspui’ let een ur 

rketer of decree and third party —A dispute between 
the pnrchiser of a decree and a th rd party and tbe 


uw n bus lerms ut art ^l/V ot tbe Lnnitatoa 


See BftijnHAnrn CoowDnEY t Laii. Meeah 
■MnswEEsooEXB 14 W B , Q91 

The proceed ng must be one against the judgmci t- 
debtor Jado Lah c Radiia Kissev JIitter 

[17 W B . 03 

(6) STEiKira Case off the Fixe Effect of 

182 • ■■ -* Strikinpcate off'tle 

jiU — Froceediny to enforce efeeree — Strilin- 


Toi. m. 
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LIMITATION act, ISm-continued, 

‘i, SlEP IN AID OF EXECUTION — continued, 

the mncenhJc j’roperlj/ — Application for execution 
as regards immoxcahle propcrfi/.—H J/, on 34tli 
A))in IS (5, obtftinpd a decree ngiiinst B M for pos- 
session of certain land and also for certain movenblo 
property. B M then appealed to the High Conrt 
against the decree so far only as it rehilcd to the 
moveable property. jj/ appeared as respondent. 
I he High Com t modified the decree in rcspe-ct of the 
moveable property only on the Cth Jlarch 3869, On 
the 2(itli April 1869 the decree-holder applied to the 
Court which gave the original decree for execution 
in resjiect of the land only, lie was refused cxecu- 
tiin ns barred by limitation under s. 20, Act XIV 
of 1859. Jlclcl the aiipcaranco of S J/, the decree- 
holder, as respondent in the appeal prefewed by B jlf 
to the High Court (which was in respect of thctnovc- 
nble ))iopcrty only), was no iirocceding to enforce the 
decree in respect of the land or to keep it in force. 
The execution of the decree in respect of the land 
was barred. SiiiNAi'n JLszTiifDAR r. BnASASATit 
mzVMVAU 4 B. L. H., Ap,, 99 : 13 W. B., 309 

205. Appearing as res~ 

pondenf in appeal , — In this case certain proceedings 
of the Deerbhoom Courts in 1866 apjicalcd to, and 
finally decided by, the High Court in 1868 wore 
held to bo the proceedings that would, while they 
svero being carried on, have prevented the decree- 
holder (respondent) from executing his decree, and 
therefore jirococdings that prevented the bar of 
limitation from applying to the execution of that 
decree. Sbeekakaix- JIitter r. DnKRA.TAlAnTAB 
CntJKD 17W.Il„72 

206. — ; Ffoceedinps to 

enforce decree —Opposing ripld of third party to 
attached property , — A decree-holder having sold 
certain property in execution and purchased it 
himstlf, a balance remained due to him under the 
decree. Smio time after, a third party bi ought a 
suit to establish his right to the property, the dccrce- 
hdder and judginent-deblor both being made parties. 
Meld that it was right, and, under the circumstances, 
perfectly equitable, to count the time spent by tbc 
decree-holder in that litigation as spent In. bond fide 
caiTjingon execution. KosiA Natii .TmA r. Ltjch- 
AiiPtiT Singh . . . .19 W. B,, 418 i 

207. ^ Defence to suit . — 

A party (M), having lent money on the security 
of land, obtained a decree against the bonwVer for 
principal and interest, execution being stayed for six 
months, and plaintiff's lien on the land maintained. 

A year after the decree-holder applied for execution, 
and the estate was attached with a view to sale. 
Thereupon one K claimed the estate as his property, 
and, the claim being disallowed, commenced a suit in 
a Cii il Court to establish his title, paying in shortly 
aiter, under protest, the sum which bad accrued 
under the decree, and that money was taken out with 
the leave of the Court by the decree-holder (d/), and 
satisfaction entered upon the decree. Subsequently 
M obtained a decree, in virtue of uhich Af was 
oi'deredto refund the money. Meld that the defence 
to Ms suit by the decree-holder M would not be a 


limitation act, 1877-c»i/;«„,d, 

4. STEP IN AID OP EXECD-TION-coat/nKe^^ 
proceeding taken by liim within the meaning of' 
8, 20, Act A'ly of 1859, to keep In's decree alive, 
i nosuNxo CntJNDEB Hoe «. Mookoond Pershad" 

• . . . . IIW.B.,210- 

Applicaiionfor exe- 

cut, on of decree-step in aid of execution,— Axi 
npplieation by a decree-holder praying that the 
objections taken by tbe judgment-debtor to the sale 
of property belonging to him in execution of the 
decree should be disallowed, and the sale be conarmed, 
is an application from the date of which the period of 
limitation for a subsequent application for execution 
of (he decree may be coinimted. Kewae Rah u. 
Kuadim; Httsain . . 1. L. E., 5 All., 676. 


209 . 


Application by 


decree-holder for rejection of petition of judgment- 
debtor objeeliny to sale, and for confirmation of sale,. 
— An application by a decrce-liolder, praying that a 
petition of the judgment-debtor to set aside the sale 
of property belonging to him should he rejected and 
the sale he confirmed, is an apiplication falling within 
the meaning of art. 179, cl. 4, of sch. II of the 
Limitation Act, XV of 1877. An application for- 
cxpcntioii of the decree made within three years from 
such a former application is not barred. Ketual 
Bam V. Khactim Musain, I. L, B., S AIL, 376^ 
followed. Gomni) Pershad alias Gobiad Lae i-. ' 
Rung Lae . . . I. L. B., 21 Calo., 23. 

210. Application to ialee 

a step in aid of execution — Opposing application 
to set aside sale in execution of decree . — The appear- 
ance of a decree-holder by his pleader to oppose an 
application made by tbe judgment-debtor to set .aside 
a sale in execution of tbc. decree is not nn application 
within tbe meaning of art. 179 of' sell. II of the 
Limitation Act to take a step in aid of execution. 
The application contemplated by that article is an 
application to obtain some order of tbe Couit in 
foitbci-ance of the execution of tbc decree. UmEsh. 
Chusdeb Duita r. SooNDEB Nabain Deo 

[1. L. B., 16 Calc., 747 


2H. “ Step in aid of exe' 

cutioii of decree.^’ — B, in a suit against S and other 
persons, obtained a decree on the 24tb December 1878, 
<8 being exempted from tbe decree, and being awarded, 
costs against the plaintiff. In executing his decree, 
B, on the 16th June 1880, sought tolct off all the 
costs awarded to ^ against the amount due to * 
himself. On the 6th August 18E0 S preferred objec- 
tions to this course. On the 19th July 1883 S applied 
for execution of his decree for costs. Meld theX the ap- 
plication was barred by limitation, inasmneb as art. 179 
(4) of tbe Limitation Act requires that the decree- 
holder should make a direct and independent , 
application for execution on his own account, and it 
was not sufficient to satisfy the requirements 
of the law to offer objections under tbe circumstan- 
ces under which they were offered in the present case— 

Shib Lae b.Badha Kishen „ ono. 

[I. L. E., 7 AH.. 89S. 
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litMlTATION ACT, 1877— conHn«BfJ 
4 STEP IN AID OP EXECUTION— 

(r) Resistance to Leoal PaocBEDiHS* 

19S. ■ — — ^raetedingt io <n 

Jorct decree — Resistance to legal proceedings taken 
by anotier person counted aa a proceeding for the 
purposes of s 20 Act XIV of 1669 KaXbb 
KisHOEE Bose « PBOtpso Chttndbb Roe 

tlO W. B , 243 

193 CoHUnvanee o/ean' 

test • " ' ' ■ ' I I* f, 

contt 

i 

of limitation was to he computed from the 
Courts decision Ihe decision in the case of Ram 
Sniat S\ng T Shea Saha\ Singk, S Z Ji Suji 


CnoTAE Lii r ItAU Deai 3 W W , 403 
UODHOO Sooutw MoozesJEE t Etrtcb CncK. 
USE GnoBB 18 W B,7 

194 ■ " * “ ' • ReruCin^ claim io 

aHaeh property —Bond jtle proceedings in tettstance 
«f a claim to attach properties leere proccedinga to 
enforce a decree evithin the mcaoing of e SO of Act 
XIV of 1869 Bbosasau Duxta < Assin. 
Wahbd 1 1.. R, 11 Cale , C6 

198 — HeeuCutg oppoal 

sgatatt decree ^Heeittingaa appeal agaiaat adeem 
(eeliich appeal was eientually cotnpromised) eras a 
proeeediog aithin tbs meaning of t SO Act XIV 
of 1669 taken to enforce or keep aliro the decree 
Sebb Khan t Jciiai Bxbeb B W B , Mis , 19 
See BtiESOSAxa CnncsBEiiTmt o NuMonsB 
SmoB Deo 18 W R,7 

EAjcItrmw UASEBeEB t Auebboolvoek Bb-r. 
VABEB GOBINB . 6 W. B , Mts . 98 

196 - - ■ — — ■ -■ - — — Ojipoitng opnlie® 
fto»/or leooe to apftal — An appeal proKcnted to a 
decree was a proceeding to enforce a decree srithm 


S C in Court below, Kishen Eisqoes Obobk 
e Bbboda ETant Rot 8 W B,470 

197 Appeal* agatnet 

crien —Appeals against orders of the Court charged 


liIMITATION ACT, 1877— confiMued. 

4 STEP IN AID OF EXECUTION— cont.naei 

198 — ■ ---■ - Appeal /rovt order 

aeftiiip atide attachment — So also was an appeal 
from an order setting aside an attachment KaiXT* 
EBH8AVB 6lNaiI e Jakesb Deo Na£AIN 

L7 W. E . 0 

100 — ■ - Opposing appfiea* 

<«on »«iiet£> or pettiton of appeal — If after a 
decree upon an application for review of;)udginent 
or petition of appeal the person in whose faioui the 
original decree was given appears in person whether 
TOlnntinly or upon service of notice! to oppose the 
application and files a vakalutnama, or does anything 
fortUe purpose of preventing the Appellate Court or 


isiil L R, Ap , 3J 
bJJlA CnANB Pabi r Dnmij Mahatab Chasd 
[18 W B , 190 

^ 200 ^ - Oppoi\tig op^Iicia 


201 


Opposing appltea 


[S Ind Jut N S , 248 
. 7 W E , 621 

LnTBBEiiH « Raieoop Sisan 

[10 B L E , 361 19 W. E , 186 

203. — — Oppoftng applico" 

<to» for renew — But there is such a proceeding if he 


I . . _ 

203. — ——— —— — — . Appearance at ree- 

poedentin appeal — Theappearance of the person in 
whose faiour a judgment was given aa respondent 


204 — Decree for tnoreaile 

and tmmotealle property— Appeal to respeei t / 
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XiTMITATIOlir ACT, ISIl—conUnued. 

4, STEP isr AID OF EXECUTION— con<in«e«?. 

alleged properby of B, tlie jiidginent-debtor. Third 
parties intervened who established their claim to the 
land. A thereupon brought a regular suit, and 
succeeded in obtaining a decree declaring the lands 
in suit to be the property of B. Within a year of 
the date of this decree, but more than three years 
after his &-st application for execution, A filed a 
third , application for attachment of other lands be* 
longing to B. Meld the application was barred by 
limitation. RamsoohdbB Sandtah u. Gopessttb 
Mostopee 

[I, Ii. R., 3 Calc., 716: 2 C. L. R., 220 


223,. 


■ Suit to set aside 


order in a claim case — JExecuUon of decree — Appli- 
cation in coniimiation of a previous application 
for execution. — Cl. 4, art. 179, sch. II of the 
Limitation Act, 1877, does not include a suit set 
aside an order passed in a claim case. JE and L 
obtained a decree against B on the 7tb March 18*81, 
and in execution of that decree certain, property 
belonging to B was attached on the 11th June 1883. 
Therenpon a claim was made to the attached pro- 
perty by third parties, and a two-thirds share therein 
was released by the Court executing the decree. 
On the 33nd March 1884 S and i instituted a 
suit for a declaration that the entire property was 
liable to be sold under their decree, and obtained a 
decree on the 29th March 1886. This decree was 
reversed by the lower Appellate Court, which up- 
■ held the order releasing a two-thirds share of the 
property, and on 22ud July 1887 the High Court 
affirmed the decree of the lower Appellate Court. 
On the 15th August 1887 JB and B applied for 
execution of their decree in respect of the remaining 
one-third share. B objected that the application was 
barred. Meld that the application of the 15th August 
1888 was not a continuation of the application of the 
11th June 1883. Paproo Tuhovildarinee v. Natir 
Mossein, 28 W. B., 183 ; Issuree Dassee v. Ahdul 
Khalak, I. L. B., 4 Calc,, 413; Chundra Prodhan 
Y. Qopi Mohun SJtaha, J. L. B., 14 Calc., 385; 
and Paras Bam v. Gardner, I, L, B., I.AIL, 353, 
distinguished. Meld also that the institution of the 
suit on the 22nd March 1884 and the appeal to the 
High Court from the decree of the lower Appellate 
Court were not steps in aid of execution. ATcltar 
- Oasee v. Bibee Nufeezun, 8 W. B„ 99, distin- 
guished. EAGOTNAuinm Peeshak V. Bhugoo 
T. at.t. .... 1. 1., B., 17 Calc., 268 

224. Proceeding to enforce 

decree.~A suit for a declaration of plaintifi'a right 
to assess certain lands as jnal having been decreed, 
some of the defendants applied under s. 119, Act 
VIII of 1859, and prayed the Court to sot aside 
the decree. The remaining defendants were made 
parties, and the decree was materially modified. 
Meld that, as the decree-holder was taMng steps 
for the purpose of preserving the original judg- 
ment intact, be was taking a proceeding to keep 
the decree alive. PooKNAinTKD SttekheIp v. Hvso 
Soohdebee Debia . . , 13 "W. B., 208 


IiIMITATIOlir ACT, 1877~-co„finued. 

4. STEP IN AID OP EXECUTION— co«fin«ed. 

225, - — — Procuring afia'ch- 

meni and advertising for sales — ^Where a decree- 
holder expended money, in procuring attachment of 
h)s debtor’s property and advertising the same for 
sale, the proceeding was presumed, nothing to the 
contrary being shown, to be a bond fide proceeding 
within the meaning of s. 20, Act XIV of 1859, 
Jettadhabee SnfGH v. Wgzeeb Singh 

fI2 W, B., 367 


226. 


' Application to ar- 


i, 

rest judgment-debtor . — An application to arrest, 
which is not carried out, is a bond fide proceeding, 
taken with the intention of keeping the decree alive, 
only when the judgment-creditor can show that 
certain circumstances Happened that rendered it 
unnecessary for him to proceed further .against the 
judgment-debtor in execution of that process. 
JOXKISHBIf ShAHA V. BISHOKA MoXBE CHOWBEArK 

[17 W. E„ 355 


227. 


■ Unsuccessful suit to 


have propertg made liable under decree . — An unsuc- 
cessful suit by a decree-holder for the purpose of 
having specified property made liable under his 
decree is a proceeding to keep the decree in force. 
Akbae Gazeb t’. Nheeezun . . 8 W. B,, 89 

EsHAJf Chuneeb Bose r, JuGGonTniEHoo 
Ghosb 8 W. R., 98 

Contra, Jhnaebhh Doss Mittbe v. Rajah 
Eooknbb BraBHB . , ,6 W. B., Mis., 48 

228, Unsuccessful appli- 

cation to substitute names as heirs of decree- 
holder . — ^Xho petitioners applied for the substitution 
of their names as heirs of a deceased decree-holder, 
but failed to satisfy the J udge that they were the 
heirs of the original decree-holder. Meld that such 
an infructuous application was not a process . to 
enforce or keep in force a decree, withiu the 
meaning of s. 20. LaiiXA Bisheii Di'AIi Singh v, 
Eak Shnkhe Tbwaeee . 6 'W. E., Mis., 38 


229. 


Taping out proceeds 

of previous sale in execution — Thonctof taking out 
the proceeds of a previous sale in_ exectjtion of a 
decree was held not to be a proceeding to keep the 
decree in force. Kishen Mohun Jhsh r. CHtiNiiEE 
Kant Chuokebbutte . . 6 W. E., Mis., 49 


230. 


- Tal'ing out money 


deposited in Court.~Tbe taking out by a decree- 
holder of money deposited in Court by his judgment- 
debtor was an cSectnal proceeding under s. 20, Act 
XIV of 1859, to keep the decree in force. J ogeeh 
Pbohash Gangoob'st t). Kabee Coomab Bor 

[8 W. B., 274 

231, — Conduct of sale and 


remission of proceeds to the Collector bg Mazir.- 
The rule approved by the Privy Council, that any 
act done by a Court or an officer thereof, or bond fide 
by tbo applicant, for enforcing or keeping in a 
decree, satisfies the term " seme proceeding” in s. 20, 
Act XIV of 1859, was held to appl,y to tbo act of a 
Nazir in conducting a sale and remitting tbo proceeds 
to the Collector, and to the act of the dccrcc-holdcr 
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LIMITATION ACT, 1877— 

4 STEP IN AID OP EXECUTION— eos/iasrf 
(d) StriT3 AK0 OlHEB PsOCKSDlH-Cia BY DSCBXK* 
nOBBEB 

212 — Pf <jeee<?»njf /o 

leeji decree in force — IMiere a decree Ijoldct la 
referred to a civil suit by tbe Court to which he 

> he in 
decree 

• 1 JXMB'HO 

CoouiB CnowBHBY . 16 W E. , 207 

213 • Appltcatton for 

~ . older 

■ ^ecu 

the 

^ the 

Limitation Act, 1871 Gophatobb t Dounono 
[L li R., 11 MaA, 336 

814 — Appheabon/or re 

turn of a copp of a decree —A-o application to the 
Court by a decree bolder aakiog for the returu of 
the copy of a decree filed with a former 
darkhast is not a step ui aid of execution within tbe 
meaouig of art 17^ (4) of the Limitation Act 
(XV of lb77) EilABAH 0 likVUi llAlBAi 

[I L.R.23Bom,3U 


Setitr Z L II Id All ,75, dissected fiom Tabak 

CfitfsDKB Sjv «r GrijriBA SpiruABi 

(I L.B..23CaJc,817 

210 Citil Froeedrre 

Code, a SOG^—AppUeatton to Irtnff rfecree info 
eonformitp t \ln judgment — Tbe grastiog of an 


2lT dif 


uismiiiseu ou luao ^lonuu Men tuat tbstapph 


MMITATION ACT, 1877-continMed 
4 STEP IN AID OF EXECUTION— confinuetf 

218 — — /^ppftcafion for 

Itite of properties atiac'hei~Ayx application by 
n decree holder for a list of tbe properties attached 
in execntion of Lis decree is not a step m aid of 


210 ^ppZtcofton to 

amend decree tinder i 206, Cjc»2 1 rccedure Code, 
18S2~Applieatton to ‘ ike proper Court”— An 


iSnAnt V Collector of Allahabad, I L H , 4 
All 137, TaritEanv Man Stngh, I L E,8 
All, 422 and Eallu Sai v Fahtman I L 2J, 
13 All , 124, referred to Data Kisbas « Nanbi 
Bbqau . . . I Xi B , 20 AIL, 304 

220 — — ^ — — ~ ■ Suit to eet aside 

order under s 248, CiVil Frocedure Cede 1859 — 
A suit by » decree holder to set aside orders passed 
under t 24fi> Act VIII of 1650, and to dcnlaro bis 
right to sell a certain estate as the piopoitj of his 
judgment debtor in execution of bis decree, tras a 
proceeding within the meaning of s 20, Act XIV 
of 1869, to enforce inch decree Eam: Coouab 

ChOWBSST V BboSSSSPIIFB CSOWBQBACe 

[6 W E , Mis , 14 

Easbbb Psbsbab Hoy v SntB CnYKssn Dbb 
[ 2W R.MiB,a 
821. ■ Fxeeuiton cf decree 

ohlotned before the passing of Act ZIV (jy 1859— 
Suit iy decree holder to dectars property tta^ie to 
ottoeAflient — Process of execution of a decree 
obtained before the passing of Act XIV of I8S9 


the application for execution A regular suit by & 
decree holder for a declaration that property released 
from attachment, under s 240 of Act VIII of 1859, 
IS liable to attachment in execution of his decree, 
was a proceeding to keep a decree in force within 
the meaning of s 20, Act NIV of 18o9 EakqeU!S 
Gbubh GnosAB c Bobosiaieb Mpuick Maba- 
BEEB PaBSAT) V Pbaitpctty Koeb 

[B, Ib R., Bup Vol , 709 , 7 W. B , 615 
Deeuebiiub Nabaih Gbosb r Hubkishobi 

Dotx 8 VST, R,, 88 

222 - ' - Suit under » 246 

Act Fill oj 1859 — Proeeeitny to enforce decree 
WAhm three lears of his first application in exe 
cotton of a rent decree A, the judgmcnt-creditor 
mode a second application to sell certain lands, 
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LIMITATION ACT, 1B77— 

4. STEP IN AID OF EXECUTION— eoaltawi 


September 1897, (inil it struck off tke file for 
Bomo formal defect on tie iStli Novtmbei 18d7> 
Subscqueutly on tbo lOth October 1 898, the plaiutifl 
haring applied for an older absolute for sale nadoc 
B. 89 of the Transfer of Property Act (IV of 1862).— 
I7rMthatttrt 179, sch Ilof the Lmntatiou Act (XV 
of 1877), applies to applicalious under e 89 of the 
Transfer of Property Act ffefd further that »u the 
present case the application of September 1897 should 
he treated as a step in aid of execution BuaQawaH 
ItAitJillAawiBi i.-Gabu I. L. E , 23 Bom., 64.4 
250. — - - Proere^in^t t/f- eJe- 

cu(e decree /cr oosts — HariQg obtained poascseion of 
property in satisfactioa of a decree, the deem holder 


tK'coats BASOOitAtE Jqa 1 Eucopct Do»8 

£10 ■W.B., 22 e 

251 Trausmuion hy 

Co«rf ^deere«/or ««ctt<»oti — The transuinion by 
the Court of one dutrict to the Court of auother ot 
a copy of iti decree, and a certificate under the 
proiuioQB of sf. 285 aud 2SG of Act VIII of 1859, 
with a Tievr to execution u that other district, uaa « 
" proceeding "within the tncaiung of s 20 Act X(7 
ot 1859 LSASB i, Eabisi, 10 W. Th, 837 


force the doexeo within the meaning of art. 167. 
8(b. II of Act IX of 1671. UpSAiB IlAsnsn t 
Madqb , . I. L. R., 1 All., 525 


saie limitation. Fbaves v NuBAshlAi, 

£7 N. W., 70 


ation Act. CoAUBS (■ hUnzA Hasses 

[I. Ii. E., 2_AU., 284 
255. ' ’ JpjilteaUon for 

<rans/<r of decree under e. 523 ofCwl Procedara 
Code, 1877.— An application for Iho tranafer of » 


LIMITATION ACT, 1877— eon/in«ei. 

4 STEP IN AID or EXECUTION— eonitflued. 
decree under the proMsious of B 323 and the 
following section of Act X of 1877 is a step in aid 
of tbo execution of the decree withm the meaning of 
eJ. 4. art. 179, seb II of Act XV of 1S77. 
EAXCSUAV PCSDES J aiADEAV llOHCW SsrB 

[1. L. R , 6 Calc , 513 : 7 C. L. E., 521 

256 . 4 ppZicaf,o» /or 

Iraoifer of dtcTet~-C%t\l Froctiure Code (1882), 
t 223 — An application to tlio Court which passed 
A decree for its trnusfer to another Court for 
execution under g .33 of tho Civil Froceduro 
Code IS a step in aid of execution, anil suffacieut 
to keep the decree alive withia tbo mcamug 
of the Lunitatiou Act, gch II, art 179, cl. 4 
2fiI«»oaj SjnyA X>eo 1. Etrewoi* Noner.jrc, r Z H., 
76 Calc , 741, explained Collinsv MauliBahth, 
I t R , 2 Ml , 284. and Lati-hman Funded v. 
Afuddan ATofti/a Shye, I L. R ,6 Cale , 513, referred 
to and folloacd Csumsba Nath (jossaui r, 
Qaasioo PaostfSAO flsoss 

£1. L. R., 23 Cala, 375 

257. Jpplxcaiion for 

Iransfer of decree —An application to the Court 
which pasBcd a decree for its trangfer to asothex^ 
Court under b 233, Cii il Eroci dnre Code, it on appivp 


^proved of. Eoua Nats ax'* < Oossi Sabsas 
KoATBBa . . .2 0. 17. N , 41& 


for exccutiou, an appUcaiiori to tho latter Court to> 
return the decree to tlie Court which pacBCd it fox 
further (xecution is a step in aid of erceutiou iiithm 
the meaoiag of cl 4 art 179, Bch _1I of the 
Linutatuni Act, 1877 KaiBsBAtTA^i IzBEitXAB. 

£1. L. E , 8 Mad , 81 

259 — — rrantmiMton ofde- 

ere« for ezecwtion— 4ppltrafioH for rsecutxon of 
aliaehed decree — Cittf 7>oo?rfuie Code, ss 223, 
22S, 273 — A decree nae passed ou the 30th Feb- 
ruary 1B78 hv the Munsif of If la November 
1878 it was, in accoidauco with the provisiong of 
« 223 uf the Civil Procedure Cc>de, tvansfevied’ 
to the Buniif of J On the Slst .Tanuaty 1879 an 
application for executiou of the decree use made to 
the filunsif of J, who thereupou issued an ordir for 


be xcalised in such execution should go to the 
seconnt of the decree which had been transferred. 
And which was being executed Seld that an appli-- 
catioa of the IStb hlarch I8S2 was perfectly legale 
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liOIITATlON ACT, 1877— 

4 STEP IN AID OF EXECUTION— tfOJUtswed 
m applying for and drawing out a portion of tliese 
proceeds RiJEanuEEE Debia. t Raj Coomabs* 
Dossee . • .15 W, IL, 182 

232. — ApjilieaUo» to tale 

money cut of Court— Bond fides —An execution sale 
was stayed by consent lor two months and the exe- 
cution suit was struck off the file During sudi 
penod the execution creditor applied to the Court to 
restoie his executiou suit and to pay to him certain 


Reversing lIODHOOMum DzniA < DnewBUT 
SWCTO . . . 13 "W B,, 164 

233 ■ - « Stip »» atd e/exe 

eMhon‘'-~J ppheaUon for tah proctedt — Anappli 
cation hy a decree tol lei to bo paid the proceeds of a 
sate of property in cxeeutiou of the decree >s * a step 
m aid of execution ' of the decree within the mean- 
ing of art ird ('*) sch II of Act XV of 1877 (Limit 
■ationAct) Fabait Sikqb c Jitaiiie Sitroa 

CX L.B,a All,96« 
83 ^ " ■' Jppheatton to take 

money out of Court —An application made by a judg- 
ueut creditor to take out of Court certain moneys 
th>.<e deposited by his yudgment debtor raunot bs 


DBEr C Buojo hOO'fDCBT DBUBB 

[LD K,8Calc,89.10C.I. E.27a 


XOT lABA Cbo^beais « Abbool Jtobub Cbow. 

HHET . . . . 24 W. B , 339 

23Q — Applteaiton to take 


237. ScqutttforpapneiA 

of money redlt-eif «» taUtfaeiton of a efeeree.— A 
request for tho payment of money realized m 


IjIMITATION act, 1877— continued. 

4 STEP IN AID OP EXECUTION— conimwed 
satisfaction of a decree is suffic ent to keep tl e 
decree alive, being a step m aid of execution 


than the time nt which it may possibly be done 
Hem C&under CKoudhry v Amyo Soondury Babee, 
I Z E, 8 Calc, S9, qualified hoOKMAlvA t 
Kbisbbausia Nao? L L H , 17 Mad., 165 


art 179 of sch ir of the Limitation Act (XT' 
of 1877) BAErrcHAUD Jeihibaxi Objae i Jlnor- 
TBAO L L B , 22 Bom., 340 

289 Slept taken to get 

money out of Court after refutal of applxeaUon — 
Where by aeclinmg to pay to the decree holder the 
loceeds of an execution sale which has been cou 
rmed a Court obliges him to take steps to satisfy the 
Court that there is so other claimant, such steps 
must be considered as a proceeding to enforce the 
decree and obtain satisfaction thereof Haqoubb 
D oasBiB Lsab V Loot? Ali Kbab 

[16 W B., 463 

240 "" - ■ Tagmeni out cf 

Court to plaintifi of money eolleeied by rsosiier 
Jb< not under decree — The question whether an 


Act lha receiver had been appointed during the 
pendency of the suit, which was by mortgagees for 
possession o£ the mortga'’ed land and for mesne 
profits accrued prior to the date of plaint The 
receiver remained la possession of the land for a 


constitute a step in aid of execution, and that tl o 
present application was barred by art 179 of sch II 
tothcEimitatiou Act ArrASAUi Naicbait r Joxba 
N ucKis . . 448 
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( 5382 ) 


LIMITATIOIT ACT, 1877— eoniwuerf 
4 STEF IN AID OP EXECDTION— 
pajable lay instalmptita tbe first mBtalment to fall 
riuf on l«h July ISGS, at the eatae time aa oxistiog 


of Imitation allwed by Jaw for the execution ol 
d^crcfs or which alters the terms of the decree 
The filing of the listbandi and rclinquishmcatof the 
attachment were not a proceeding to enforce the 
decree or keep it lu force Eiccution of the decree 

was barred by 1 in tation KBfSH^4. KAUai SiifO 

i flmr SiEDia 4B B,202 

S, C Ksisro KouAi, SmoB *> Hpbeb StBuas 

[13 W E . P 44 

869 Receipt of tnttal 

mint under compromee o*tt of Court —The receipt 
of instalcBenfs by a decree holder out of Court in 
pursuance of a comprotn eo xaado bet > ecu hlio aud h 9 

i ud^mtut debtor is not » proceeding to enforce or 
:eep in force a decree her can the couditioo lo a 
compromise that on default being made tu a certain 
number of instalmeuts the decree should be executed 
lU full prevent limitat on from running Anoo luatl 
i BensbEau Slf *77,100 

870 ■ - - AppUeatte* report 

*»ff adjvtioitnt 5y parUe*—An application by a 
judgment debtor stating that the proceedings in 
extent ou bsd bees adjusted and be had paid tbe 
decree holder RIO and would pay him the balance of 
the decretal amount subsequently and praying that 
the execution case m ght he struck oS is an appli 
cat on to keep in force the decree within the 
meaning of art 16? sch II of Act IJf of 1871, 
and a step m aid of execution of tbe decree ’ 
w th a the meaning of art 179 sch II of Act 717 
of 1877 GniBSHaoc r Musba 

[I li E., 3 All , 320 


keep Ibo decree alire nithtn tbe meaning of tbe 
Lhd tat on Act (XV of 1877) scb II >o 179 (4) 
Oeiifiaot r J f 2l 3 All 320 referred 

to Muhaumap Busaib Eeak I Bau Sauxtp 

[I Ij. E., 8 AIL, 8 
872. - AppheaUon to rt 


Within tbe meaning of cl 4, art 179 of sch 11 of the 


^.naiTATIOir act, I877— eOBf»»«ed 

4 STEP IN* AID OF EXECUTION— oo»<t»«ed 
liirmtation Act Taecii Das Bahdtopadhta v 
B isnnto Dau blrsBoPAziArA 

[I l4.E,12Cale,e08^ 

273 Applicatico 2>v 

4ecree holier under Ct tl Proeedure Code e 2 j3 
ee-Tbo 
ft XV of 
to cover 
further 

w a decree 


874.. " " Appl eai on to re 

cOrd eerteficote of payment Jj/ judyotenf dtHor »n 
part $att>faeHon—Cwl Procedure Codt > 258 — 
An appl cat on made by some of the judgment 
debtors (and si^cd by the dcciee holler) to haie 
certs n payments which weie made out of Court 
cniificd under a "08 of the Ci\]l Procedure Code 
and that time b« allowed to psy the balance of the 
decree tbe attsobment put ujoi (heir property 
rontioaiog is a step m aid of execut on such ni 
XI il keep tbe decree ^ire within the meaning of the 
Lubitatiou Act, art 1'9 cl 4 IVasi lUAit i 
FooviT STiruB X !• H , 20 Calo , 686 


ting it In part had trausi erred it to the pres 


the decree was ntumed to the enbordinate Court on 
the 5th July 1688 On the 2bth February 1689 
an applicsit on w as made to the subordiuato Court to 
sanction an agteement to give tune for the salisfact ou 
of the judgment^eht under Civil Procedure Code 
R S<>7A but sanction was neyer given andoathersth 
July 1891 the decree holder applied to have the 
decree transferred to another Court and m September 


by Shrbabs and Best JJ that whether or not 
BOch deduction should be made the present applica 
tion was barred by limitat ou for the reason that the 
applicst on on the 26th February 1889 was not a 
st^ laudof «ccuton Babbovt v Jatebchttid 
S nr . . , I L.E.,18 Mad., 6T 
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digest of cases. 
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LIMITATIOK- ACT, 1877~co»!;t»«e(;. 

4. STEP IN AID OF EXECUTION— cojrfumetf. 

and such a proceeding as could keep alive the decree 
-of the 20th February 1878; and that a subsequent 
application for execution, dated the 12th April 1883, 
was therefore -not barred by limitation. An applica- 
tion to execute au attached decree is a “ stop in aid 
of execution-” of the original decree within the 
meaning of art. 179, sch. II of the Limitation 
Act, inasmnch as its object is to obtain money in 
•order to pay off the judgment-debtor. Lachitah e.-. 
Thoitdi Ea^i . . I. L. B., 7 AU., 382 

260. Applia aii on fo r 

transmission of decree. — Where a decree-holder ap- 
plied to the Court to transmit the decree to another 
Court for execution, and on a subsequent date paid 
into Court postage stamps for the transmission of the 
records , — Held that, if -(vhen the postage stamps 
were paid into Court an application was made to take 
some step in aid of execution, such application yronld 
bo sufficient to give a new period of limitation. 
Vehaya V. Jaganatha . I. L. K., 7 Mad., 307 

261. Application for 

transmission of decree. — On the 2nd March 1887 S 
obtained a mortgage-decree against P in the Court 
of the Munsif of Hajiporc. On the 9th Septem- 
ber 1887 S applied for- execution, and on the 7th 
November 1887 the mortgaged property was sold 
by the Ha]ipore Court. On appeal^ on the 2nd 
September 1890, the High Court set aside the sale 
on the ground of want of jurisdiction. There- 
upon, on the 6th September 1890, S applied to the 
Hajipore Court to transfer the decree for execu- 
tion to the Munsif’s Court at Muzaffarpore. On 
the- 19th December 1890 /Supplied for execution 
to the Muzaffarpore Court. L, who had mean- 
while purchased the mortgaged property from P, 
objected that the application - was barred. Held 
that the application was not barred, as the ap- 
plication of the 6th September 1890 was a step in 
aid of execution. Nilinonp Singh Deo v, Biressur 
Banerjee, I. L. B,., 16 Calc., 744, distinguished. 
Datchman Pundeh v, ACaddan Jlohun Skye, I. L. B,., 

6 Calc., 513, referred to. EAJBni.l,xiBH Sahai 
V. Jo-E KisheN FeeSHAD alias JOY LaB 

[I. L. B., 20 Calc., 29 

262. Proceedings to ge^ 

Pricy Council decree sent down fur execution — 
Act XXV of 1852, s. 2 . — Proceedings had in the 
High Court for the purpose of getting a Privy Coun- 
cil order sent down to the lower Court for execution, 
whether strictly legitimate or not with reference to 
Act XXV of 1862, s. 2, if hand jide efforts made j 
by the judgment-creditor to carry into effect that 
■order, must be taken to be proceedings keeping the 
decree alive. Lethbsidge v. Peohbad Sen 

[19 XV. E., 301 

263. Attempt to settle 

accounts. — Au attempt at settlement of accounts in 
Court is sufficient to keep a decree alive.' Fuzcil- 
■OTOomsSA V. Chuttbe Dhabbe Singh 

[6 W. B., Mia., 43 

264. Application for exe- 

'Cution after decision of case on solehnamali . — ^Where 
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LIMITATIOIT ACT, 1877-coHfiHM(.d. 

4. STEP IN AID OF BXECUTION-co»;;«««d. 

parties to a suit which had been decreed entered 
after remand into a compromise, and filed a 'solehna- 
mah, in accordance with which the case was decided, 
— Held that an application to execute the solehuamah 
was not a proceeding taken on the basis of the decree, 
and, being therefore illegal, could not keep the de- 
cree alive. Pbeo Mabhtjb Sibcae v. Bissohbhbb 
SisoAB .... 15W.E., 514 


265. i — Proceedings »» ea«. 

cution to enforce barred decree — Compromise of 
decree. Payments under . — Where a decree-holder en- 
tered into a compromise with the judgment-debtor, 
agreeing to accept payment by instalments, which 
was ratified by the Court executing the decree, the 
case being struck off the execution file on the basis 
of the compromise, and, more than three years after 
the date of the Court’s order sanctioning the compro- 
mise, subsequent proceedings were taken by {he de- 
cree-holder to enforce the original decree , — Held that 
such subsequent proceedings, when execution of the 
original decree had been already barred by limitation, 
could not avail to keep the decree alive. Siowebl 
t). Billings . . , I. L, E., 1 All., 350 


286. Application for exe- 

cution of decree — Partial satisfaction under ar- 
rangement made through Court. — A, a judgment- 
debtor, being arrested in execution of a decree, applied 
in the year 1873, under a. 273 of Act VIII of 
1859, for his discharge. The Court refused to 
entertain the application except on condition that A 
should pay into Court a certain fixed sum of money 
per mouth on behalf of the judgment-creditor. A, 
accepting these terms, was thereupon discharged, 
and the execution proceedings struck off the file. A, 
in compliance with the directions of the Court, made 
regular payments into Court until October 1876, 
when he discontinued payment. Held, on an appli- 
cation made in June 1877 by the judgment-creditor 
for a warrant of further arrest against A, that inas- 
much as the decree-holder was not seeking to enforce 
jy means of execution the arrangement made by the 
3ourt in 1873, hut was rather attempting to execute 
she original decree, such application was barred, more 
ihan three years having elapsed since the date of the 
ast application for execution of such decree. HuBBO- 
fATH Bhhhjo V . Chunni Lall Ghose 

ri. L. B.. 4 Calc., 877 : 3 C. L. B., 161 


267, — Application to en- 

force arrangement made through the Court. Where 
the decree-holder sought to enforce the arrangement 
made by the Court for satisfaction of the ^decree, 
limitation was held not to apply. Eadea KisSOBB 
Bose «. Abxah Chahdea Mahatab 

£L L. E., 7 Calc., 01 


208, — Kistb'andi — Bxten- 

sion of time far limitation by agreement of parlies. 

A obtained a decree against B on the 17th September 
1853, The decree was kept in force by sumhy 
proceedings, the last of which was taken ^ 

30th December 1864. On the 6th February 1865. 
the parties filed a kistbandi, whereby they 
that the amount due under the decree should be 
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XIMITATlOlf ACT. ISTJ—conhnutd 
V 4. STEP IN AID 09 EXECUTION— eoaftawerf 
fresh dute for the saU, is aa application to eaf^ 
the dtcree within the ttcamni; of att lC7,Kh II of 
Act IX of 1871 An apphcation to enforce the 
decice made wilhm three years from the date of 
such an o-al application mil therefore be wittan 
time Aiaa Sisaa o Tisa L I.. B., 3 AH, 130 
^ee Ambxca Pehsad Sikoh v Srannisi Lij. 

[I I* E , 10 Calc , 851 


i 


ciition 

neanu 

1S77, 

decree 

23 ezpiauieu 
hiX 

289 


til B,10Calo.851 
— • t'trial appltea’ 


one or m writing Awitoa I^erthid &tn<jn v 
Sl^rd^an Zal, I Z £ 10 Ca2e , 651, fo»<nr«d 
ATASSKZiAt SkMirxet Nidu itipPsA 

tl L B,, 16 Bom , 406 
287 ' — — ■ — ^ . . App^icaho* to ex<> 


limitation act, 1877--con?inttsi. 

4 STEP IN AID OP EXECCTTION— con^tBueif. 
and on the 20 tli November 18 S 3 athud application 
was made To the latter application objection was 
tdAcn. and it wai contended that the decree was 
ears hariog 
22 nd May 
mii that 
• 8 b 2 by the 

. „ ttached pro* 

perty snbjcct to the mortsage of the claimant was 
‘ a step in aid of execution of tho decree” within 
the fucattiogtif aii 172 seb II, Act XT of 1377 . 
and that execution of the decree was therefore not 
barred LaioaPpi UuiiiCK v KilA Chasd Bbsa 
tl. L B , 15 Calc , 363 
S89 - ~ — — . - ■■- — - Appltcahon ip 
lraiu/ert« of dteree foesale of hypoikecatedprO'^ 
perly—lfon regufraUontf dted of ait\']nmenf — 
Civil procedure Codt, * ^52 ~ 0 a the ISth Xoven 
ber IS 86 the assignee of a decree for sale oi 
hypothecated property spphed under « 233 of the 
Civil Procednre Code, for execution of the decree, 
but objcctioa being raised that the deed of asiicB 
mont badn^ been registered subsequently applied 
for tbo return of the deed that it might beieguttred, 
and it Was returned aceordinely Tho deed was 
afterwards duly registered The next application 
for execution of tho decree was made on the 2 Sth 
April 1838 Held (j) that the deed of assignmen* 
wae not a document which comptiscd iinnioveaVila 
property within the nii.auing of s 49 of tho llcgiH 
tration Act (111 of 1877 ), a decree for sale not being 
immoveaUe property as defined in a 3 , (ii) that con- 
tequcntly, although tho assignee mi-ht not under 
tho latter portion of # sd mo the died for the pur- 


the Court in motion to execute a decree in any 
manner sit out in the last column of the form 
pecsenbed, buthiiiog so set the Court in mutiou, 
any further apphi ation, during the rontinnauce 
of the same jiociediDg, is an appheation to take 
some step lu aid of exceutiou withm the terms of 
cl 4 in the last column of art 179 of the Limit- 
ation Act An application, therefore, for the sale 
of jiropcity under attachment la an apjliratioo 
merely vn aid of an execution then proceeding 
CaovrpnHT PAUooan Bam Das v Eau Pupdo 
BAuxs^un I. Zi B., 17 CalCi, 63 

28S. — Applicalto» to tell 

attac&ed prefrfy sv^jeet ia a taarfgage~A 
judgment creditor applied on the 22nd Mey 1883 
for execution of a decree dated Tth November 18S1, I 
and ci-iiain property ot the judgment debtor’s was I 


of art 170 cl 4, of seb II of the Limitation Act 
(XV of 1877) and that the appl cation of the "Sti 
April 188$ was within time Abdci, Majid r 
UUOAUltAD PAIZUUIH . I. li. B , 13 All 89 


,.,0 meanin'- of cl I 

limitation Act xr cf 
1877} Ba-vj r SttasB Mai: 

{IE E , 13 AIL , SIX 


I t.d-.Anapph«ui*tv^ 

— r- I decreo-iiotJar for leave fo lod at “'*°**'® 

A8S5 another application was made for executAin, j of the decree la not a step la aid of exiosL® »aLa 
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lilMITATIOlT ACT, 181’!— condmed. 

4t* STEP in AID OP EXECUTIOn — ooutinuad, 

; ; ■ -Application for time 

'’^ppl'^catxoii to remew the 03 *der Hrihin^ ojf the 
execution case and to restore it to file. — A decree 
wliich directs the rcali.:ation of the decretal atflouut by 
sale, ill the first instance, of the uiortgag^ed properties, 
and afterwards fiom the persons and other properties 
of the defendants, is a mortgage decree, — and not “a 
decree for the payment of money” within the mean- 
ing of s. 230 of the Civil Piocedure Code. Applica- 
tion for time is not “a step in aid of execution”! 
but an application for review of an order striking off 
an execution case and for its restoration to tho file 
is undoubtedly a step in aid of execution within tho 
meauing of the Limitation Act (XV of 1877), sch. II, 
art. 179. Kaiitiok Nath Paxdex c, JuoaEn- 
NATH Ram Maewaei . I. L. B., 27 Calc., 285 

277. j Agreement to sus- 

pend exeeution. — An agreement to suspend execution 
for a specified time was not a “ proceeding ” within 
the meaning of s. 20, Act XIV of 1839. Medeii- 
ooNiasA V. Roushan Jehan . 17 W. B., 398 

47 . 278 , — -- Applicationto stap 

execution. — ITeld that an application by tho decree- 
holder for the stay of cxecution-piooeodiuga is not an 
application to enforce or keep in force the decree 
within the meaning of .art. 167, Act IX of 1871. 
Pakiu MunAiiiiAD V. Qhuxaii Husain 

[I. L. E., 1 AU„ 580 

279. Application hy 

fieorye-liolder to release portion of property from 
attachment and have case struck off the file . — In 
execution of a decree, certaiu pioperty was attached, 
and tho sale-proclamation issued and served. Prior 
to the sale, the decree-holder applied to the Court 
executing the decree to release a portion of tho pio- 
perty from attachment, and stating that he had, at tho 
request of the judgment-debtor, decided not to proceed 
with the sale, asked that the sale might be post- 
poned and the Ciise struck off the file; the attachment, 
so far as the remainder of the property was con- 
cerned, being maintained. The application was acce- 
ded to and the case stmek off the file. On a subse- 
quent application to execute the decree, — Seld that 
tho above applic.ttion was not an application to take 
some step in aid of execution of the decree within the 
meaning of cl. 4, art. 17 J of sch. II of the Limitation 
Act of 1877, as it had rather the effect of temporarily 
retarding the execution, and that the application to 
continue the attachment under the circumstances of 
the case, even supposing it to have been a substantive 
application apart from the other prayers coupled 
with it, had merely the effect of 'leaving things 
precisely uhere they were, and did not advance 
the execution in any respect whatsoever. Abbto 1 
Hossein 17 . pAziiuN . I. L. B., 20 Calc,, 255 

■ 280. Application to con- 

tinue attachment, hut to stay sale. — Under the Civil 
Procedure Code (Act VIII of 1859), an application to 
the Court to continue the attachment of immoveable 
property, but to stay the sale of it, held to he a 
piooeeding to keep in force the decree. Nukanna I 
s). Ramasami . . . I. L. E,, 2 Mad,, 218 ( 


[ LmiTATIOM ACT, 18n -continued. 

4. STEP IN AID OP EXECUTION-ooafirtiied. 

i; f Application hy de- 

cree-holder for postponement of sale— Application 

to take some step in aid of execution of decree 

An application by a decree-holder for the postpone- 
ment of a sale in execution of the decree, on the ground 
that he had allovred the judgment-debtor time, is not 
“ an application according to law to the proper Court 
for execution, or to take some step in aid of execution, 
of the decree,” witbin the meaning of art. 17.n, 
seh. II, Act XV of 1877, and limitation cannot be 
computed from the date of such an application. 
Mainath Kuaei f. Debj Bakhsh Eai 

[I. L, B„ 3 All, 757 

282. Application to post- 

pone sale. — Certain lands having been attached in 
execution of a decree, the judgment-debtor applied 
to the Court to postpone the sale of some of the lands 
until others had first been sold. The vakeel for the 
decree-holder consented in part to this application, 
but insisted that certaiu other land should also be 
sold in the first instance. Held, that this act of the 
vakeel was a sufficient application to the Court to 
take a step in aid of execution within the meaning 
of art. 179 of sch. II of the Limitation Act, 1877. 
Dhaeanamjia V. SuBBA . I. L. E., 7 Mad,, 308 

See Veebaya v. Jauanatha ’ 

[I. li. B., 7 Mad., 307 

283. — Application to post- 

pone sale on consent of parties. — Application for 
e.xccution of a decree was made on the 22ud Kovem- 
ber 1875, and fn pursuance of such application 
certain property belonging to the judgment-debtor 
was advertised for sale on the 27th llarch 18/6. On 
the latter date the parties to such decree made a 
joint application in writing to the Court, wherein it 
was stated that the judgment-debtor had made a 
certain payment on account of such decree, and the 
decree-holders had agreed to give him four months’ 
time to pay the balance thereof, and it was pr.ayed 
that such sale might be postponed and such time 
might bo granted. The Court on the same day made 
an order on such application postponing such sale. 
The next application for execution of such decree 
was made on the l7th January 1879. The lower 
Appellate Court held, with reference to the question 
whether such application had been made within the 
time limited by law, that it had been so made, as 
under art. 179 (6), sch. II of Act XV of 1877, 
such time began to run from the date of the e.xpira- 
tiou of the period of grace allowed to the judgment- 
debtor under the application of the 27th March 1876. v 
Held that art. 179 (6) had not any relevancy to the 
present case ; but inasmuch as the proceedings of the 
27th March 1876 might be considered as properly 
constituting a “ step in aid of execution ” within the 
meaning of art. 179 (4), the application of the 1 7th 
January 1879 was within time. Sitba Din /•. Smo 
Pbasah . . . . I. L. B., 4 All., 60 

284. ^ Oral application 

for proclamation of sale. — An oral applic.rtion, on a 
sale of immoveable property in the execution of a 
decree having been adjourned for the fixing of a 
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XIMITATIOIT ACT, 1877— eoalmw^J 
4 STEP IN AID OF BVECUTION— 

■ftud placed under tlie tnaiia^ement of the Collector, 


aud to be aliowcd to continue the csccation proceed 
lags In 1680 C applied to the Court under s 248 
of the Code of Ci'ii Procedure (Act XIV of ISS ) to 
issue notice to j) as D g heir and legal repres nta 


tl li R.l9Boai,28l 


XmiTATlON ACT, 1877— con/iaaeo 
4 STEP IN AID OF E\EC0TlON-^^«/,tf«*i 
Sauutoolu Uo-Li. f Rai Cuuiu Rot 

[I. L K., 27 Calc . 709 
4 C W. 681 


(e) CossiBitiTiO'C oj Saib 
E03 - Dxite from wTixch 


order JJ&OJttsaoti. HaSiEZ e hnosA Alodcass 
iSasauB 15 W B>-> 15 

304 — ^roeeedtn^ lo keep 

decree <» force —Where th ro ij a sale in c^ccutioa. 


*'''*'**’ " ‘ [8W R,359 

JcoavrUoaiKBcDiPcx c Biu Chbkp Obosb 
10 W TL, 109 

SmsIlAUDBt t BauBS U^pais Mihbb 

pi W It, 117 

305 I^roce d ttj to keep 

decree to for e ~^Seld a coafimat on of a gale in 
execution b; the Court was a p oceoding uni! r s SO, 
Act XIV of 18:id and sufllcieut to keep a decree 
1 1 forco wit clihad been oVaiuel by the purebaaer 
CnotrunuT busiEU Wauto Ali v 6Ibuioe Esa* 
BBC Hosssis An 

112 B X 11,600 20 W B, 31. 

GoW'D Catr^oBft CaoTCnut t JoticatjLStssA 
BiBBB , 13 W It, 156 

306 Dco eed nj to keep 


of alt 1*9 of the tun fatidu Act Au spplca 
t on by the lud incut creditor for tbe execution of 


p 1 E, 24 Calc, 778 
1 C W N , 078 

302 ■dpi'l caiio » bg 

decree holder to te put to ponetnon vf fropertii 
« AicA he hat purr] axed at u tale to rfec«r<on of 
hit decree — Auapplcatioi made by a decrelolda 
id bo put into posse'M n of property nbieb he hag 
purchaeoJ at an auction sale 1 eld m cxrcntiot of 
ii 8 decree is a ‘stej jn aid of cxecntli t' of that 
decree, and would afforl the dcciectildrr a fresh 
starting point f r Iimitat on Sujao StofA \ U ra 
'^ingh 1 L H , 12 Aft S-'fl referred to Hoxi 
Dal t Masusd Silqu l L E-, 10 AU , 477 


GoNOA Bisqen CauHp r Duiuaj AIabtab Cbabs 

DinaccK 

C12B L a, 503 note 10 W K^224 

307 Pcncee-ftny to leep 

decree «» force here tlio decree holier takeg 
no gtep wUatCTCr to cause an cxecuti n sale to ba 
lonfimcd the confitinati noftliSeile b) the Court 
cjDuot be re^rded as a proceed ng on h a part to 
wards enforcing the decree Mcliick I nxet Air 
i Waked Aii . , 13 W R., 315 

308 ■ fracteiing to krgp 

decree «» force —Confirmation of a sail, m cxccutioa 
of a d cree by the Cojjt of Its oia ino an uni 
draww’ont the proceeds of sale by tl e csecution- 


TOt. 13 
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LmiTATION ACT, 1877-co..;;ni('<!(7. 

•i. STEL> IN AID OF EXECUTION— co)i/i«aed. 

thu nu’aiiin'^ o£ tlio IjhiiUatiou Act, ecli. II, art. 179. 
Tunis V. J{itfiomet{ Jlaioad, 

Ciitc-, 730, ami Jinituda Stohan lioij v. Mura 
Sundiiri, 1. L. ll., S3 Cu/c., 106, rcfcnui] to. liansi 
V. Sikreo Mu!, I, L, lt„ 13 All., Oil, ilissciitcil 
from. ItUHlC.SU.N'ni-K lllaSUlt r. KAr,I.VBHT AIissku 
[I. L. K., 23 Calc., 690 


202 


AppltcaCion hy do- 


cree-holdcr for Icurc to hid at the auction-sale . — 
An njiplicntion Uy a dccrci'-liolilcr for le-avu to bid at 
the salu of b'w iuilf^meiit-di.'btor’s imiiiovcablo jvo- 
pcrty is nii apiilicaliou to llie Court to tako .a step 
in aid of oxLcutioa of tl\o decree, and falls witliin tho 
words of art. 179, cl. -1, of the Limitation Act (XV 
of 1S77). ViK.VY.\K!!.\o Goiur. DESiiituKit r. 
ViKAYAic KiiisuNA Duaimi 

[1. L. K., 21 Bom., 331 


203. 


Apjilt a a t i u n by 


the decree-holder for leave to hid at a sale its exe 
eution of his deerte— -Civil Procedure Code, 
18S3, s. 201 . — -Vu iiiij)licatioti for leave to bid at a 
sale in execuiion 'under s. 29loE the Code of Civil 
I’roceduiv is an application to take some step in aid 
of the exeention of tho decree within tho mcauinfj of 
art. 170 (•!) of tlio second schedulo of tho Indian 
Liniit.'itimi Act, 1877. Amtsi v. Sikree Mai, I.'L. 
It., 13 All., 311, followed, llayhunandan Misser v. 
Kalhiditt Misscr, I. I. It., 23 Calc., 630, dis- 
sented from. DAint Singh v. UiniAO Singu 

P. Ii. H,, 23 All, 399 


294. 


Application to re- 


ceive poundage fee — AppUcalion for the return of 
a decree partially cseculed by the Court tcherc 
transferred for execution — Civil . Procedure Code 
flSSSJ, s. 223 . — Neither an application by a decree- 
holder to receive pounda^o fees from him in respect 
of soaio of his ind^mcat-debtor's property purchased 
by himsedf, nor an application for tho return to tho 
decrcc-hidcier of a decree made to a Court to which 
it has been transferred for esecution, and by which it 
has been partially executed, is a stop in aid of execu- 
tion within the uicaniiig of the Limitation Act, 
sch. II, art. 179, cl. -1. Krishnayyar v. Venkayyar, 
I, L. Ji., 6 Mad., SI, distinguished. Aquobe Kali 
Debi e. Pkosunno COOilAIt Bakebjee 

p. L. B., 23 Calc., 827 


295. 


Application to Re- 


ceive poiindaye fee — Application to set off the pur- 
chase-money against the decree, instead of paying 
it into Court . — Neither an application by a decree- 
holder to receive a poundage fee from him in respect 
of the judgment-debtor's property purchased by him- 
self, nor au application, by him to be allowed to set off 
tho pui'cbase-monoy against tbo decree, instead of 
paying it into Court, is a stop in aid of execution 
within tho meaning of the Limitation Act, sch. II, 
art. 179, cl. 4. Aghore Kali Debi v. Prosunno 
Coomar Banerjee, I. L. It., 22 Calc., 837, followed. 
Badha Prosad Singh v. Sandar Dal, I. L. B-, 9 
Calc., 644, distinguished. Anamda Mosan Boy v. 
Haba Stjndabi . . I, L. B., 23 Calc., 198 


LIMlTATIOlSr ACT, IQll-continued. 

4, STEP IN AID- OF EXECUTION-co»i!in«ei. , 

" - — — — Deposit of process- 

fee.-— A deposit of a proccss-fce is a stop in aid of 
execution within cl. 4 of s. 179 of scb. H of tbo 
Limitation Act. Anibica Pershad Singh v, Sur- 
dhari Dal, I. L, It., 10 Calc., 831, referred to.' 
Nauenbba Natu Pailuh V . BiiuPEsniiu Nabain 
.... I. L. B., 23 Calc., 374 

207. — Pagmenl of bhatta 

—Payment of process-fee.— Quatre— Whether the 
payment of bhatta is sutllcicut proof of an application 
to tho Court to take tho step iu respect of which the 
bhatta is paid. Jlcre payment of a jirocess-fee under 
circumstances from which no application can be 
inferred docs not satisfy the rctiuirements of tbo 
article. Tbihuak B.iPUjr PATVAKDifAK r, Kasui- 
natu Vidyaduab Gosavi I. L. E., 23 Bom., 722 - 


298. 


- Payment ofproce_ss- 


fee . — The mere payment of prcccis-fec for tbo issue 
of notice for the purpose of an inquiry under s. 287 
of tile Code of Civil Procedure, or the payment of 
costs for the issue of a proclamation of sale, un- 
accompanied by any application, will not operate to 
give a frcsli starting-point for limitation within tbe 
meaning of art. 179 (4) of tbo second schedule to 
the Indian Limitation Act, 1877. R'ar Saha* v. 
Sham Dal, Weekly Notes, All. flQOOJ, 88, and 
Dwarkanath Appaji t. Auandrao Bamohandra,- 
I. L. B., 20 Bom., 179, followed. Barmlia Nand v, 
Sarbishioara Wand, Weekly Notes, All, fl893J, 
247, distuignishcd. Badha Prosad Sinyh v. Stindar 
Dali, I, D, B; 9 Calc., 644, dissented from. 
Tjiakub Bah r. Katwauv Eaji 

'[I. L. B., 22 All, 35a 


299. 


Payment of defl- 


dent Court-fee . — An application for execution of a 
decree was presented on tho 17th July 1890. A 
notice under s. 248 of the Code of Civil Procedure 
(Act XIV of 1883) was issued on the 18th July 1890. 
The process-fee for service of tho notice hchig defi- 
cient, the decree-holder paid the deficiency on the 
29th August 1890. On tlio 22nd August 1893, 
the decree-holder presented a fresh application for 
exccutiou. Meld that tho second application for 
execution was time-harred. Tho payment of the 
additional Coui't-fee was not "a step in aid of execu- 
tion of a decree” within the meaning of cl. 4, 
art. l79 of sch. II of the Limitation Act (XV of 
1877). Dwabkanath Abyajic. Anandbao Eak- 
cnAKBEA , . . I. 1j. B., 20 Bom., 179 

300. Applications to be 

substituted oa the record as a party and far notice 
of execution to issue to representative of judgment- 
debtor — Civil Procedure Code (1882), s, 230 
Application for execution of decree-^ Continuous 
proceedings. — A obtained a decree against B upon 
an a'ward, which dhected that the sum of HI, 840' 
awarded to A should he recovered with interest by- 
attachment of the mortgaged property and not by a 
sale, except in case of its being held that the pri^ 
perty was notdiable to attachment. On the 12th 
October 1874 A applied for execution of the decree, . 
and thereupon the mortgaged property was attached 
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UMITATION ACT, 1877— eon/t«tt«A 
6 NOTICE OP EXECUTION— 

B 216of tlie Ci'>l Procedure Code, and the setvJeeo* 
it by the oSicer of the Court Paji Sabai Sikoh 
- v feDEO Sahai SiKsn Gueodas Akhum »• Gobiw 
Uaik BLR, Sup Vol , 482 

Cl Lid. Jur., If. S , 42X 0 W. B , Mib , 93 
TA®JstrB Sr«f<Jir e iloTSs SiwoH Q "W. R, 443 
Kajeeb LocacK Saba Cno'wpnaT i Massetk 
[18 'W. R . 193 

MAnoMED Baeeb Kbas » Sham Det Kosb 

[13 W.H.S 

SuBHAK All V Sbedab Au . 24 W. R , 227 
Conlnt, Tahbpb SixSU r MorBB Siyutf 

[8 'W R , 303 

Sbau Chakb Qtsack « Lhcas 

[5 W. R , Mia , 6 
GiBJAVrjn) OoEADHTA r CaTJ’’BBa Binobb Oo- 
TASBTA . . , 5 W B , Mia , S 

KtBTO Kafi Butbab 1 NistabC<ee Debia 

[8W R.,268 

Maeedoo'4issa Babsssb e Fvezen Beeoeb 

[4 W.R.Mia.e 


Cede, « ■ 

of a net 

ie04/a» N .j > f — ^ 

WAS lufficient to leep a decree aliie Dbibaj 
AIastab Cbasb Sabaptb f LavbiDiqi 

[0 B. L. R , Ap , 140 

UBPaoErirr c lions Cbakd PrisEBCBBo 

[0 W,B,Mi8,97 
Oehot CncBK Dot® t Itoanoo Soosok Cuow 
DEBS’ . . . . . 8 W. R , 330 

CbIUCAKT BASHABAIEPISOABE , PllEABI 
Sbttt RiiATtrLE EaidH 6 Mad , 100 

lIAEOO-snoPAiE Bsadcobt r SniB CaOBatn 
Bhadooby .... 19 "W. R,103 

319. JUKt f)f nohte wider 

t Zld, Ctnl Sroeedure Code JSo9 — A oetire 
within time undtr Act VIII of 1859,_ « 21G, and 
actuaUr served upun the judgnirat dehtco’ constituted 
a starting point for the comuiei cement of & dc r 
peticd of limitation under Act IX of 1871, Mb 11 
art 1G7, &ny question as to its fond ^dee notwitb 
standiu" KooM Beeabeb Bail < Gibbhabeb 
Lalb . . 22 W. B , 484 

SEED Sahot Simoh 1 Bibj BEBABY «iiioh 

[23 -W B , 195 


LIMITATION ACT, 1877— continued 
S NOTICE or EXECUTION— eontinued 
the same matter Eseah CaUBDBB Boss v Fsah* 
HATE Naq 

[14 B. L R, S’. B, 143. 22 W. R, 613 
Ronm NireDB'T MiTTSB t bboaobas Chcndeb 
Hoy 14 B L R , 144 note 22 W R , 154 
SaBKEt CaEJTOsa Sev i Asdood Nhyb Vaho* 
USE hlOUEYBSSCB BlLI.AU . 23 W R., 327 

331 “ Ititie of notice of 

execution — Reccutiow pai tt^ had under Jet XlV 
ofl8o9 —-In an execut on case, in which the notice 
was aersed before but the application for execution 
was made after the passing of the prefect lavV of 
Iimitatioo — ififfrf that the period withiu which pro* 
ceediug should be taltu must bo rccloned frora the 
date of the rotice and not from the date of applies* 
lion Bebcl Doss t Ikbai Nabaiy 

[25 •W.R,249 
Rboboobato Dass V Shisomones Pat Moha* 
dbbbb . . 24 W. R , 20 

332 ■ -- ■ ' ■ I Is»ue rtf naUee of 

exeeution — When pro eedingi bare been taken sub* 
sequent to an applicatiou to execute a decree and to 
tbe sisuo of notice, lurutst ou does not run from the 

' 1 the 

e, OB 

y be. 

[22 W. R , 648 

323 ' — - '■ — — — — Notice to juig» 
meat dettorq^cnecntio^qf decree— Cinl Procedure 
Code, IC59 t» 2/9. 2/6 —On the 3rd March 1875, 
an applirstiou was made by a decree holder to the 
Court executing the decree which did not as required 
by * 213 of Act 1 III of 1869 state the mode in 
wbicb the assistance of the Court was required 
whether by the arrest and impruonment of the 
ludament debtor or attachment of his property, but 


sox and OnoEiEin, JJ , that for the purposes of 
art 167, seb II of Act IX of 1871, the application 


[I L. R., 1 All , 670 

334. ficrctc* of nSUce of 

exeentton —Application for execution of a decree 
was made on the lOtb November 18C9, and on tbo 
..7tb November J869 notice issued unders siCof 
tbe Civil Prcccduro Code, 1859. Agsin, ou tba 
4th February 1 873, apohcation was made for eircu 
turn, and notice was usuedon the 19th Pcbniary 16*3 
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IiraiTATIOlT ACT, l&n—conUntied. 

4. STEP IN AID OP EXECUTION— cojuftnuerf. 


3oa, 


Applicaiion to exe~ 


312,. 

decree — Correspondence 


Confiscation of 

relating to right of 


Government. — Where a decree had awarded a sum as 
costs to one who turned a rebel,— jffeW that corres- 
jondence relating to the asserted right of Government 
to get the sum to bo realized by the execution of 
decree did not amount to a proceeding to save limit- 
ation. AiiEEKOonnEEir^ Khan o. MooznpEEB 
Hossein Khan , " . .3 Agra, Mis., 5 


LIMITATIONT ACT, 1877 — continued, 

4.. STEP IN AID OP EXECDTION-oo«c?«*(r. 


cute decree — Order confirming sale. — The mere act 
of the Court confirming a sale in execution, which 
act is not shown to have been performed at the in- 
stance of the decree-holder upon petition or applica- 
tion, is not an application to the Court to take some 
step in aid of execution within the meaning of cl. 4, 
art. 179, sch. II of Act XV of 1877. Moxendso 
Chahhea Qhose V. Mohenbeo Nath Ghose 

[10 G. L. B., 330 

310. ^Proceeding to en- 

force decree — Application Jor copy of decree. — On 
the 19th of March 1880 a decree for money was 
passed, .and on the 19th of Pebruai'y 1881 certain 
property belonging to the judgment-debtor was sold 
in execution thereof. On the 22nd of April 1881 the 
Court passed an order confirming the sale. On the 
10th of January 1882 the decree-holder applied to 
the Court for a copy of the decree, in order that 
he might make a fresh application for execution. On 
the 28th of March 1884 he applied for execution. 
The judgment-debtor appeared and pleaded that exe 
cution was barred by limitation. The Court of first 
instance held that execution was not barred on the 
ground that the passing of the order of the 22nd of 
April 1881 was sufficient, under the provisions of 
art, 179, cl. 4, of the Limitation Act of 1877, to keep 
the decree alive. The lower Appellate Court also 
held thfit execution was not barred by limitation, but 
solely on the ground that the application of the 10th 
of January 1882 was sufficient to keep the decree 
alive. It did not appear that the order of the 19th 
of February 1881 was passed in consequence of any 
application by the decree-holder, and neither the 
application of the 10th of January 1882 nor any 
copy thereof was put in 'evidence on the present 
application. Seld, on appeal to the High Court, that 
■ the execution of the decree was barred by limitation. 
Eaikhatae Banebji f. Kajeaehi Dabi 

[I, L. B., 12 Calc., 441 

(/) Misceexaneohs Acts oe Deoeee-hoxdeb. 

311, • Precept to Collector 

Wider Peng. Peg. XL VIII of 1793, s. 21, cl. 2.— A 
precept to the Collector under cl. 2, s. 24, Eegula- 
tion XLVIII of 1793, for mutation of names, 
in the terms of a decree was a process to enforce the 
decree, and could not, under s. 20, Act XIY of 1859, 
he issued after a lapse of three years from the passing 
of the decree. NAHEEuf Khnwab v. Kastubi 
Khnwab . , . 4 B. Ij. B., a. C., 581 

S. C. Nahnbee Koonwab V . Khstoobee Koon- 

TVAE . . , . • -13 W. E., 141 


313, 


--- j . . , : Application for cer„ 

tificate of adminxstraUon.~1ho petitioners, as 
Widow and adopted sou of a decree-holder, applied by 
petition to the District Munsif for execution of the 
decree on the l7th Juno 1864. The District Munsif 
made an order stating that execution would not be 
■granted unless the petitioners obtained a certificate 
from the District Court under Aqt XXYII of 1860. la 
August 1864 an application was made for a certificate 
to the Civil Court, and an order was made refusing 
the application, and the order was affirmed on appeal. 
A second application was made for execution in July 
1867. Held that the right of the petitioners to 
obtain execution was barred by s. 20, Act XIV of' 
1859. Queers — Whether a suit on the decree could 
be maintained, LAKSHASiifA v. Venkataeagata 
Chaeiab , . . 4 Mad., 89 

314, ! 


Application in execa- 

tion proceedings to have witnesses summoned. — An 
application by a decree-holder in the course of an 
investigation into an objection to the attachment of 
property to have his witnesses summoned is an appli- 
cation within the meaning of cl. 4, art. 179, sch. II 
of the Limitation Act, 1877, Ati Mhhahsiad Khan 
». Ghe Peasah . , ,1, L.E,, 5 AIL, 344 


315. 


Application for 


certificate showing necessity of, copy of revenue regis- 
ter in order to obtain copy — Civil Procedure Code, 
1S77, s, 230. — An application by a judgment-creditor 
to the Court which passed the decree for a certificate 
that a copy of a revenue register of the land is 
necessary to enable him to obtain such copy from the 
Collector's office, and thereupon to e.xecute the decree ■ 
by attaching the land, is a step in aid of e-vecufion 
within the meaning of cl. 4, art. 179 of sch. II of the 
Limitation Act, 1877. ' Per InneS, J. — The right to 
execute decrees having been curtailed by s. 230 of tho 
Code of Civil Procedure, 1877, the provisions of the 
Limitation Act should be construed as far as possiblo 
so as to prevent the defeat of bond fide endeavours to 
secure the fruits of a decree ouce obtained. KuNni 
17. Seshagiei , . . I. L. E., 6^Mad., 141 

310, — Notice not to pay 


amount decreed — Deduction of time decree is under 
attachment.— A notice or order to a judgment-debtor, , 
A, not to pay the amount decreed to his judgment- 
creditor, B, will not in any case serve to keep tho 
decree alive in favour of C, a judgment-creditor of B, 
at whose instance the notice or order is issued, much 
less iu favour of other judgment-creditors of B, with 
whom A had nothing to do. Aziihdbin v. Mamu- 
EADA3 Qovaedhanhas Gueabdas . 11 Bonj., 20® 


6. NOTICE OP EXECUTION. 


317. 


— — cL 5 — Issue of notice 

under s. 216, Civil Bi'ocedure Code, 1S59. IJio 
word proceeding” in s. 20 of Act XIV of 1859, 
included any bond fide application, or the last act 
done by the party, by the Court, or by the officer of 
the Court, in furtherance of such application ; hrnco 
it included the issue by the Court of a notice under 
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IiUarrATlON act, 1877-eo»h»sf^. 

6 ORDER FOR PAYilENT AT SPECIFIED 
DATE — ecnUnued 

I L H 7 ^ad SO anil ^ian V Strdar 

Khan 1 L H 7 Mad S3 <liBtmgui»hcil Lasbb* 
MIEAI BiPITJ! Oea I MaBUATBAT BaPWI OKA 

[Eli B, 12 Bom, 65 


preacnt aillcatin nas m-t baiitj by iimtaticn 

Etrrfcr AMJtis v SAitiirirsA Ittab 

[I Ij B., 18 Mad , 482 

833 , Dtirttfor rtittap 

Uon—Dttr<9 not a; eetf;/ tg rttuU af nij# payment 
<}f ftnorlgagt rf«i{ irt//in <ji»« prettr btdfttrebp 
/or paywfn^ — 'Vliac a dccieo foe rolcmptiOJ of a 
tnorte'^3'3 stated that tlie aisounC due uudcr tbo 
m iti'ace altouM bo nubiu f ur mouths but 


prescribed by art 172 sell If of Act \.\ of 1677 
Bassuv DniOAT t VirsAUVAD Taqi 

[I I> B..I4 AU,3SO 
334. Decree for redtmp 


c«e bait to \b>.m p<at s on of ttio lasid WV Vbat 


teas Uien^oro to bo tok^n as opciatiii" fiom its date 
and to bo ei fcxecablo oi ly within three years &aa 
that timr unless kcj t aln e by applieat on for eie 
cut 01 male accord na to la v u ithin the presenhed 
periods Maheti i KEisniri 

[I Ij B , 23 Bom f 582 
Set Oa-s Sataat Bax Satasi r ^A5ATAB Boons 
SATA sr E i B , 23 Eom , 467 

Haloji r &AOAJI , I L B , 13 Bom , 667 
jmd Naeaaan Gobjnd r Anandeam Ecotsuc 

li B , 16 Bom , 480 


liIMiTATION ACT, 1877— continued 
6 ORDER POE PAIMEVT AT SPECIFIED 
DATE — continued 

335 Ctvit Procedure 

Code 1883, e 210 — Time g anted fa debtor — Decree 
not altered — On the 26th of Juno 1&78 a judgraent* 
d^for applied under s 210 of the Code of Ciul 
Pi cedare, for tuo years tunc to psy tho amouiit of 
tlic decree which was date! 12th hlaich 1878 
r,« U «rin<» hprn n'fu to tie n Ic'ment creditor, 


not barred bj limitatio i Taia CnAnio t Kona* 
DAtA RaHACHANDBA ReDDI 

tr Ii B , 7 Mad., 162 

336 C»iif Troeeduie 

Cede ActXIVoJlS82 s 210-PeM on of Judg 
ment dcitcr amounting ie freeft decree —On tlo 


by iDstalmenU luiingicsult dinitibeingr gistoicd 
aud the proct.cdmgs struck 2 amounted to a 
d icctioa thud; the decretal amount be paid by uistal 
incota ns stipulated m the pttit one, and tl at tins 
beint; so there was a decree passed on that date 


337 ^ Appiicaiionfot-exe 

enhon of decree — Order cn pgfttion to pay hy ta- 


of the 11 Btalmcnta mentioned in tho petition were 
endorsed on the del red by ono of the amlahs of tho 
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LIMITATION ACT, imi-conlinued. 

6. KOTICE OP EXECUTION-coHiiiiuerf. 

tsndor s. 2i6. A subsequent application for execu- 
tion was made on tlic 3ist August 1874, and the 
order for notice to issue under s. 216 was made on the 
aamo day. The question raised iu anpeal against 
the order to issue execution was whether the plaiu- 
tifi’a right to execution was barred, and had been so 
•svhen the application, dated Slst August 1874, for 
execution was made. Held on appeal by the High 
Court '(Keenan and KiNDEEsiuy, J.T.) that, as the 
application for execution on the 4fch February 1873, 
being more than three years after the date of issuing 
the last prior notice under s. 21i! — rf?., 37th Novem- 
ber 1869 — was late under art. 167, paragraph 5, 
Act IX of 1871, execution was barred by limitation at 
and before the date of that application, and that 
. this bar was not removed by the circumstance that 
the judgment-debtor had allowed the service of the 
uotiec on him in Februai’y 1873 to pass unchallenged. 
Chilxcany v. Rajaiulu Naidu, 5 3Iad., /OO, dis- 
tinguished. PaODlIACAEA ilow r. POTANNAU 

[LL.Ib.,2Mad., 1 

325. Service of tioUee of 

' execution — Civil Procedure Code, 1S59, s. 216 . — 

On the presentation of the last of a scries of appli- 
cations' made for the execution of a decree, the Court 
is competent to consider the question whether, cn the' 
date of making a prior application for execution, the 
decree sought to bo euforced w.is bari'ed by limit- 
ation, and that uotwithstaudiug the fact that notice 
of such prior application had been served on the 
judgment-debtor under s. 216 of Act VIII of 1859. 
Unnoda Peesab Eon v, Koorpan Ably 

[I. L. E., 3 Calc., 618 : 1 C. L, E., 408 

326. ^ — Civil Procedure 

Code, 1882, s. 24S — Notice of valid or invalid appli- 
cation. — The issuing of a notice under s. 238 of the 
Code of Ciril Procedure gives a fresh starting point 
for limitation under art. 179, cl. 5, of sch. II of 
the Limitation Act, 1877, whether^ such, notice is 
issued on a valid or an invalid application for exe- 
cution. Dhoneab Singh v. Pharkar. Singh 

[I. L. E., 15 All., 84 I 

327. — 'Where an applica- j 

tion for notice to issue under s. 248 of the Civil Pio- 
cedure Code may he found defective, but the defects 
were held to bo not material, — Held that, even if 
such application was defective as an application for 
execution of the decree, it was still an application to 
take some step in aid of execution, namely, to issue 

a notice under s. 248, which was necessary, the de- 
cree having been passed more than a year before, 
and such notice having been issued, it kept the decree 
alive. Pehari Lall v. Salilc Rani, I. Ij. R., 1 A.II., 
675, and Nhonkal v. RlialvTcar, 1. Ij. R.,15 All., 
84, referred to. Gopab Chonbeb Manna r. Go- 
bain.Das Kabay . . I. L. K., 25 Calc., 694 

[2 C. 'W. N., 558 

033 . — — “Bale of issuinp 

notice,” Meaning ojihe words — Execution of decree. 

179, el. 6 , of the Limitation Act (XV of 1877) 

.applies only where the notice under s. 248 of the 
Code of Civil Piocedure (Act XIV of 1882) has been 


LIMITATION ACT, 1877 — continued, 

5. NOTICE OP EXECUTION-eDHc?«*d. 
actually issued. If no notice is issued, time cannot 
be counted fimn the date of the order of tiie Court; 
though it ma^ be that where a notice has been issued^ 
the date of its issue would bo the date oa which 
the Court ordered its issue. Hart Ganesho. Ya- 
MTJNABAi . . . I. L. E., 23 Bom., 35 


6. ORDER FOR PAYMENT AT SPECIFIED 
DATE. 

329. — cl. 6 — Civil Procedure 

Code, s. 230 (b) — Nxecuhon of decree — Annual 
payments — “ Certain date.” — A decree which dhects 
pajment to be made annually to the decree-holder is. 
iiot a decree which directs pavnieiit of money to be 
made at a certain date within the meaning of s. 230 
of the Coda of Civil Procedure or cl. G of art. 179 
of sch. II of the Limitatiou Act, 1877. IVhero a 
decree directed annual-payments to be made, and the 
decree-holder applied for and obtained payment of 
the money due for 1877 and 1878 iu March 1879 by 
execution, and thou applied in July 1883 for tbo 
sums due for 1880 and 1881, — Held that this appli- 
cation was barred by limitation. Yusuf Khan v. 
Sirdar Khan . . . I. L. E., 7 Mad., 83 

330. Decree for perio- 

dical payments. — If it can be gathered from a 
decree that payments are directed to be made on dates 
or at periods which are sufficiently indicated by the 
terms of the decree, the requirement of Limitatiou 
Act, sch. II, art. 779, cl. 6, are satisfied. vKaveri v. 
Venkamma . . I. L. E., 14 Mad., 398 

331. Execution of decree 

— Maintenance — Decree for payment of an annuity"' 
without specifyiny date of payment — Default in 
paying such annuity —Enforcement of payment by 
execution of decree — Computation of time. — ; A 
Hiudu widow obtained a decree, dated 7tii September 
1865, directing that a sum of R36 should be paid to 
her every year on account of her maintenance. The 
judgment-debtors paid the auuuity for some years. 
Iu 1881 the widow applied for execution of the decree, 
and recovered three years' arrears. In 188 5 p.ayments " 
having again fallen into arrear, she again applied for 
execution, but her application was rejected as baiTed 
by limitation, having been made more than three 
years after the last preceding application. Held 
that the applicatiou was not tirae-barred. The decree 
created a periodically recundng light. Though no 
precise date was sjiecified in the decree for payment 
of the auuuity, the judgment-debtors were liable to 
make the payment on the day year fiom its date, 
and thenceforward on the corresponding date year 
afterye.ar. The decree was, as lo each year’s annuity, 
to be regarded .as speaking on the day upon which 
for that year it became operative, and separately 
for each year. The right to execute occurring oa 

a particular day, limitation should ho computed 
from that day should the judgment-debtor fail to 
obey the order of the Court. SqJcharam Dikshii 
V. Qanesh Satha, I. L. R., 3 Rom , J93, followed, 
Sahhanatha Dikshatar v. Subba Dahshini Atninal, 
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liXMITATION ACT, 1877-eo»h»a«f. 

G ORDER FOR PAF^IE^T AT SPECIFIED 
DATE— 

I Z B 7 Mad SO and 1 Kka» v Strdar 
Shan 1 L R 7 Mad S3 distJUgniJicd liAESB 
iiiBil Batoji Oka 1 Mabu^tbat BapwjiOka 

[L L B , 12 Bom , 65 



migaed as b<wg barri-d by iiui tati a JTeld tLat the 
present appl catl u nt barred by Itmtaucn 
KtjrBir Aumas i Ssamihatha Attab 

[I 1. B , 18 Mad , 482 
833 ■ ■ ' - ■ Z>*irtt for rrdfmp 

<io»— r«o«« nol tpeef/^ng rttuli of non payaeni 
ofmorlyoge dtli » if/«n /iw« prttcr btd Ihertby 
farpayyMnt — Wao n, dccrco for tedemptoa «f a 
mci't^.ago stat I that (ha an-oant due under tha 
mert^age ihculd bo ]aid rMthm {cur mouths but 
omilUd (n I ate ^^lat tha xetit rrould ho tf the 
IQCttgage debt >\aB i ot ro paid — JTr/d that it naa 
cempetmt to the d cicc bolder to execute euch a 
decteo at a y tiixc vnthin the per od of tioiitaliou 
preerribcd by art 179 seb U of Aet \V of 1377 
BAVsiitr BaAOAi c lIurrAxiiriji Taqi 

[I Z E.14 AU,3S0 
334. - — — ■ Zicrti for redfmp 


of tbc decree pray ig for posst.sx}Ou nlcne on the 
ground that the rc letnptiou mu icy had been df 

by tluir payjncits of assessment etc on behalf of 


cut on male ac ord be to law iritbiu thepicsenhed 

periods ilABcri t JiHisn'rA 

[I Ij B , 23 Ee>in , 592 
See GaH SATAXI BAI SATAJ.T t hAsATAHD&OXD 
SATASt . I. L B , 23 Bom , 467 

Maloji V Saoaji . I L B , 13 Bom , S67 
aadNAKATA't GobI’ip r A’fAi.riiAK KorntAii 

tl Ij. B , 16 Bom , 480 


LtMITATIOM ACT, 1877— continued 
6 ORDER rOR PAYMENT AT SPECIFIED 
DATE — ooneiniiecf 

336 Cit I PraceJare 

Code 1S83 *210 — Tune yanled (o dehlor — Decree 
not altered — Oa the 2iSth f Juuo I&7S a juJ^me it* 
debtor appl cd under s 210 of the Code of Ciiil 
Prtccdurc for tuo years time to pay the amount of 
Use decree isbich was dated 12tli March 1878 
A » n t <y Vicms r’isp I fn tl i* 1 IcMTlPi t crcliffir 


Hot barred bv hm tat on Tata CnABitj p RotA- 
DAAA BAUAcnASDUA l.CDSI 

[I L P,7Mael,163 
336 ■■ — - Ctal Proeelure 

Cede Act Air" oflSS2 e 2lO—PeHt\on of jvdg 
went deltcr amoanhng (o fruh decree —On tie 


the DtU J dy ISSl tbo judgment debtor ivitli tbo 
conseut of the decree I older applied for tiiao to pay 
the balance due till the Stb September I8bl aid 


by instaitnentg laiingi luhcdmitsb ingicgstered 
and tbo prococduigs struck £f auounted to a 
d lection that tbo decretal amo mt be pai I by instal 
uecite as stipulated in the pet t ons aud that tl is 
being so there was a dcciee passel ou that date 
unlci Iho pros sous of the second pangrapli of 
* 310 of tbo Code of Cull Preecdure of which the 
deeice h I kr w as ei titled to hare oiccutiou J noTl 
SAuni Bhi7otj'»G:b I Ii B , 11 Gale: , 143 


of the instalcacnta ine;itioncd m tha pi'tit on were 
endorsed oa the ikerce by oae of the aialabs of tlio 
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DlGbSr OV CASKS. 
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liItUTATION ACT, 

C. ORDER rOR PATSIEliT AT SPECIFIED 
DATE— 

I, L. S ,7 2tlad , SO, and YuinJ Kka» t. Sxrda^ 
JTAan, I Z. B ,7 J/orf , S3, di&lingnished. LlKSit. 
MiBAi BiiDJi Oka e. MiDUATBAT BAtirJi Oka 

(1. Xj B , is Bou., 65 

S33. jlpphcaltoa/ofexe^ 

euhon of matnttnonoe deerte.—On an application 
made in ISOl lur the cxccutioo ol a decree parsed 
in 1S70, it appcari-d that tUo decree durcted the pa>. 
ment o{ indiutruauce to the plaiitiff anntiaily on n 
specified date, and the present application leUtidto 
the ptrio,} of three jfajs fioja 18)3 to Iddl ITbe/e 
had been m applicat oa for citcntion 1 1 )8“3 The 
next applvcaticu irae made m and it n..s diA- 
attl^ 
■AllCIl. 

. * . 48a 


tncrtgag:o seated that thf> airoen^ due under the 
sicrtpage shculd be paid nithni t ur mouthe, but 
omitted to s'ate \ihat the result nould be if tlie 
m ctgago debt uae not so paid,— ifrfd that it uas 


' atioa Act of 1877/ inasmuch as, ivhea the Limitation 
Act, 1877> came into force (October 1, 1877). tha 
appiicatioQ ’ivuf not barred under cL 6, art. 1S7, 
ecu. II of the Linntatioa Act,, 1371. Srld also 
that the provmon aa to the whole amount becoming 
xecoietable at once it dtfauU was made, did not affect 


[L Ij. R .,'3 Mad,, 256 



execution within three years from the date of the 
first default, the decree iras barred .Sbib DAr 1. 
IfAiKA Pbasad . . 1. Xi.B.,2 A1L,442 

347. and art. 75— De- 

cree directing paytnent {0 ie mode at a etrlatm daie. 
— I, obtained a decree against V, dated the 21th Sep. 
tember 18G7, for possession of a certain estate, mb 
3cct to this provision, ciz, that if If paid in evsH 


IiIMITATION ACT, 1877~eonfiBued. 

6 ORDER FOB PAYMEOT AX SPECIFIED 
DATE — continuerf. 


the decree, uh'ch was dated 12th llarch 1878. 


9tU of duly 1892 the decree h( Idir applied for exe- 
cution of the decree. Seld that the application was 
not b«md brhuiitotioii Tata CsABin p. Kova- 
DAUl BAVACBAUDnA RcdDI 

[r. L. I? , 7 Mad., 163 

336. ' ■■ - — CmJ ProeeJute 

Cede, Act Xjro/jssa, > ZlO-FehUon of judg- 
tneaf-ifettor emountxog to freth decree —Qw the 
23rd February 1878 an application was made for 
execution of a decree, dated tbo 3rd December ISTTt 


the balance due till the 8th bcptoinbcr and 
. also struck off. On the jb*' 
such proof, in order to ae,.ue •. ^ ^../n-v-aewuoa • 

plea of limitation, uoiwithstaading such payments had 
not been certified Poktr Cha*d Sote t. JUWoa 
itohan Qkott, 4 B. L. &, F B.ISO, followed. 

.Sbtau Lui «. Kavabia Las L I* XL, 4 AD , 316 
349. — — -^-LecreepagahUip in- 


of the decree for the larger amount It appeared 


7th May 1877 was struck off the file The decree- 


her 187b The Court refuged to allow execution 
to issue for such amount, but allowed it to issue feer 
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DIGEST OF CASES. 


LIlVHTATI03Sr ACT, IQll— continued. 

6. KOTICB OP EXECUTION-coHiftHttei. 

xmdoi’ s. 21 6. A subsequent application for execu- 
tion wiis made on the 3:st August 1874, aud the 
order for notice to issue under a. 216 was made on the 
same day. The question raised in anpeal against 
'the order to issue execution was whether the plain- 
tiff’s right to execution was barred, and had been so 
when the application, dated 31st August 1874, for 
execution was made. Held on appeal by the High 
Court (Keenak and Kindeesiey, JJ .) that, as the 
application for execution on the 4th February 1873, 
being more than three years after the date of issuing 
the last prior notice under s. 216 — viz., 27th Novem- 
ber 1869 — was late under art. 1 67, paragraph 5, 
Act IX of 1871, execution was barred by limitation at 
and before the date of that applic.ation, and that 
, this bar wgs not removed by the circumstance that 
the judgment-debtor had allowed the service of the 
notice on him in February 1873 to pass unchallenged. 
Chilicany V. Uajartdu Nakht, 5 2lad., 100, dis- 
tinguished. Peoehacaea ilow r. PoTAiJXAir 

[I.-I,.Ib.,2Mad.,l 

825. Service of notice of 

■ execution — Civil Ifrocedura Code, 1S59, s. 216 . — 
On the presentation of the last of a series of appli- 
cations' made for the execution of a decree, the Court 
is competent to consider the question whether, cn tho" 
date of making a prior application for execution, the 
decree sought to be eufoi'ced was barred by limit- 
ation, aud that notwithstanding the fact that notice 

V 'e Bom.',' ATcf 45 

Eaai Sudoe Ghose v, llAJEraEtrsH Saha 

[15 W. E., 547 

Tincoweie Dossee 1'. UiiBiKA Chhbh Boy 
Chowdhby . . . . 23 W. E., 41 

Sheo Jaeeit V. Gunesh . , 2 Agra, 237 

Panahohahd taiad Stteajacae V. Bhiveaj 
TA iAD Dashbat . . .6 Bom., A. C., 38 

340. ^Execution of decree 

for maintenance payable by instalments. — Process 
of execution cannot always be issued for three years’ 
arrears under a decree directing annual payment of 
money for a series of years. The petitioner, who had 
obtained a decree for an annual sum for maiutenance 
during her life, alleged satisfaction of the decree up 
to a period less than three years from the date of the 
application for execution of the decree. The Judge 
was not satisfied of the alleged satisfaction, aud dis- 
missed the applic!ition for execution. Held that the 
petitioner was entitled to execution of the decree at 
any time from the date at which the first instalment 
became due, but that she was not entitled to have 
pioccss of execution issued within three years from 
the date at which the second instalment or subse- 
quent instalments became due. Lakshjii Ajimah 
V . Sashaeey Aiyansab . . 4 NCad., 275 

See SlNTHAYEE V. THAHAEAPtrEAYEH 

[4 Mad,, 183 

341. Execution of decree 

payable by instalments. — The decree provided that 
the amount should be paid in three instalments, and 
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LIMITATION ACT, IQll -continued. 

,5. NOTICE OP EXECUTION-coMc.^idei, 

actually issued. If no notice is issued, time cannot 
be counted from the date of the order of the Court ; 
though it may be that where a notice has been issued, 
the date of its issue would bo the date oa which 
the Court ordered its issue. Haet Ganeshc. Ya» 
aiUNABAi . . . I. L. E., 23 Bom., 35 

6. OEDEE POE PAYMENT AT SPECIFIED 
DATE. 

329. — cl. 6 — Civil Erocedure 

Code, s. 230 fb) — Execution of decree — Annual 
payments — “ Certain date.” — A decree which directs 
payment to be made annually to the decree-holder is- 
not a decree which directs payment of money to be 
made at a certain dsite within the meaning of s. 2,30 
of the Code of Civil Procedure or cl. 6 of art. 179 
of sch. II of the Limitation Act, 1877. Where a 
decree directed annuabpayments to be made, and the 
decree-holder applied for and obtained payment of 
the money due for 1877 and 1878 in March 1879 by 
execution, and then applied in July 1883 for the 
sums due for !880 aud iSSl, — Seld that this appli- 
cation was barred by limitation. Yusuf Khah r. 
SiBDAE Khan . . . I. L. E., 7 Mad., 83 

330. Eecree for perio- 
dical pa,vmv>ts~-:-l£ it c.au from 'a 

deer.>- “dosoqueut payments were made andaccepcea. 

'in December 1867 and January 1868 the decree- 
holder applied to e.xccute the decree and realize the 
whole amount of the bond. The lower Appellate 
Court, holding that time ran from the first default in 
August aud September 1864, dismissed the application. 
Meld by the High Court on appeal that the applica- 
tion was not barred by s. 20, Act XIV of 1859, and. 
that the time ran from January and February 1865. 
Ufehdea Mohan Taooee v. TAEAirA Bbpabi 

[2B.L,E.. A. C„345 

S. C. WOOPBNDEO MOHUN TAQOaE V. Takaiia 
Bbeabbb . . . ■ . 11 Ysr, E., 570 

343. — ' Eecfee payable by 

instalments — Limitation Act, 1371, art._ 75. — _A 
decree payable by instalments, with a proviso that, in. 
default of payment of any o!ie iustalmeut, the whole 
amount of the decree shall become payable at once, is 
barred, if application for execution be not made within 
three years from the date on which any one instal- 
ment fell due, and was not paid. The payment of 
instalments subsequent to default in payment of the 
first instalment at the date specified does not give the 
judgment-creditor a fresh startlug-poiut. DuiSOOH 
Eattachand V . Chugon Naebun 

[1, L, E„ 2 Bom., 356 

See Gumha Dambbeshey v. Bhiku Habiba 

[I. L, E., 1 Bom., 126 

344, — — Eecree for money 

payable by instalments — Adjustment of decree — 
Civil Procedure Code, 1859, s.206. — A decree for the 
payment of money by instalments directed that, if 
the judgment-debtor failed to pay two instalments in 
succession, the decree-holder should bo entitled to 
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IjIMITATION act, lS77~eo»i<tinie</. 

6. ORDER FOB PAYMENT AT SPECIFIED 
DATE ~eoBltauetl. 

failure of any one inatalinent, the whole « to hccoino 
due, the question whether the decree holder rnaywaivo 
the benefit of thejuovjsion or must execute hia decree 
withm three years from the due date of the first 
instalment o£ which default is made »u payment la a 
question purely cf construction to bt decided on the 
On an npph 
Ic payable by 
m was birred 
tlie jod^ment 
ecution withui 

, default in pay* 

meat jEniusiin Pateo i Nobis Ch4'.dra 
Keeu. .... I.L 11,13 Cftlc, 73 

355,- - - — Default tn paytiunt 

q/'iw/a/wen/#— <l/* <^«crfe*Aofrfw to tpatvi A«» 
rrght to (xfcute e«Mre {feerre— IFhiur— A 
decree dated tho ISth July 1833, which was made 
sceiBst 2) BBd Z ui terms of a iolthoamah filed 
) ' 


liberty to take out execution aad teahre the whole 
'amoiuit of the iistbandi nith latercst D admit* 


hare been made, both lower Courts fount such 
payments cot to hare been prored, Oa the 1st 
Septiuiber ISOO, mere than three years after the 


On scecn I appeal before the Court it was 

eonteoded that, allhiugh the appheatiem toexecnie 
the entice decree was barred, yet as the ptoristi 
was for the benefit of the decree-holders, they 
were competent to waire it and claim execution 
lu Kepcct of the lastalmcnts that fell due within 
thico y ears before the date of their applieatum 
for execution Seld that this was act the case 
mide out >u the Courts bcloir , and farther that 
the pioiiso could not be said to be waired, as 
there had been no acceptance of payraint subse- 
quent to the first default, nor a mere abstinence 
on tbe part of tbe decree holder from seeleuic* 
the benefit of the proiieo but, on the contrary, 
there had been an affirraatiTe act done by bim 
showing that he did not wane (he benefit of the 
proMso but claimed to execute the entire decree 
Mon 31otiun Hog y Xlurgo Churn Goort, I LS, 
IS Calc, 502, referred to Dm NBSAi't P^iSDa 
c. Kabjiis Pbodbav 

LI.L.Kv20Calc,74 


IiIMITATlOir ACT, 1877— contmae./. 

A ORDER FOR PAYMENT AT SPECIFIED 
DATE — conlinuedi 

f SSG. — • — Decree pagahle Jy 

(flstattnsRts — Default in payment of first xmttlment 
— of uautr of default — Payment not t<Wi» 


payable on 80th Cheyt 1235 (idth April 18SS), 
and the other six instalincnts oa the °0th of 
the mouths of Magh and Rysack m the threo 
foil wing years In an application made on &tli 
February 1893 ftr execution of the dcciec, 
tbe dcciec holder stated that culy the first lustal- 
meut ^d been paid, and asked for execution for 
the amount riinaining due under tliedeciee, and (he 
judgment debt is dtcicd haring paid any of the 
instalments Ifeli that tbe cltuso in ike acciee to 
tbe effect that on uon payment of an instalment by 
the specified date it should be in the power of the 
decree holder to rcaliie the full amount, was not 
lutcnded to gire biDi the ojtion of waliuig the 
default if he |lcatcd, but that it implied B^bmg 
more than the usual condition that on non pajoicnt of 
an mstslment the while decuial ninouut would be- 
come exigible , if therefore the first instalmiut had 
not been paid, the application for cxccuti'^n, not having 
been made witbiu three years from the date when 
tbe whole auount became due was baircd by 
art. 179 of icb If of tbo Limitati n Act, Chandra 
Kaxnat Da» v BxttettvTree Dassxe, 13 C Z S > 


T ifohtn ChanJra khela, ILK, 15 Cate,, 78 1 
'Ram CulpQ Bhallach'irjx v Bam Chunder Sheme, 
I L B., 14 Calc , 352 Afon Bog v. Durgt 

Ciura OoQte, I L B , lo Cate , 302 and Bir Nar' 
«»» Pnnda V. Darpaaorntn PrciMns I L E , 20 
Cote, '4, referred to Ifeht further that, althoutb 
under the picusious of B 2o8 cf the Cnil Prcctilura 
Codo the payment lu qucsti a, if made could 
rot bo recOcHixed us a papnent oi adjustmeut of 
the decree jtt it was cempetent to the decree hol- 
der to proro. such poyiicnt 'or the purpose of 


of 1859), on which the case of Ealti Chand Bose 
V. 'Vadan Mohan Ohose 4 B L. E., -P B , ISO, was 
decided Huebi Peesdad Ceowdhey r Nasib 
SivoH . . I L R , 21 Calc , 543 

357. Decree pxjyatle ly 

%nstalmtnfi vilh prottst as to exeralion of entire 
decree «» default in payment of inslaUnentt— 



{ 5103 ) 


DIGEST OF CASES. 
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UMITATION ACT. 1677-cc»lt»ued, 

C. OllDElt FOU PAY3IENT AT SPECIFIED 
DATE — conlisi utd. 

the balance of tins iuitalinenb for Soiitciubcc 1S76. 
J’er SxiuiOiiT, J.— That, lu^ing by bis appllcafou 
of the 7lh Alay 1S77 tonubt to execute the decree, fer 
the lai-ytr an omit paiable tlurcuuder in case of 
dtf.xult in iia^iiunt of the iiistahiuntd of the smaller 
amount, the iKciiO-hohkr uastot cciujiiUut aftor- 
nariU to sttk to txici.te the (hcree in u '•[net of such 
instalnunt-. ; that tlartfoi'e hh nj'plicatiou of the 
2bth August 1&7S uas not a step in aid » f execution 
of the diirie in the shape in uliich he had piexiously 
sought csicution, fiom the diteof which limitati n 
could be con)[mti.d ; and that lonsiqueidly hi«^tIiU- 
calion of the Sth S'Cidiuibfr ISSl was haJffU by 
limitation. Fct Cnrltin . — Tlut the decric-holdir 
was not iiititlid to rieuxir the biJanco of the iiiatal- 
incnt for Siptiinlir 1S70. regard biing Ind to the 
liliiitation piiM-ribid by Xo. 170 (0), sell. II of 
the Limit ition Ait, 1S77. IhxiniA PiiisiD Sixoir r. 
Buagwax i:it . . L Ii. E., 5 AIL, 289 

350. Decree piiifiille Z-j 

iusltili .e/iis — I'xiciik » of sr/icZe deerte — Ct.n'ruc- 
lien if ( rivcf — Pm neids i u! rf Coirrl — Ciril Pro' 
ceJxrc Co'!i', j SjS.—-\ dt erio pas-id against the 
defendant in a s'llt, ditid the 13th Alatch 1577, 
dirntcd “ tkit tile j'hiutiif should rnour thedicrci- 
moiuy by instilu mis, agreeably to the tinus of the 
<!ctd of loniiiri mhe, and he, in case of default, 
should rtiOMi" in a lump snni.” The compromise 
luintioiud in tlie dccne pioiiihd that the .•.mount in 
dispute si onld be paid in tin instalments, fiom 12S1 
to 1 20 1 Pasli, the drsl to be p.iid on tlie 27th Jlay 1877 
(123 !■ Paslih and the umainhig nine iiistalnuuts on 
Jaith Puranm whi of cadi suecciding F.isli j nr. On 
the 1st Scptiiiihir 1083 the iherec-holdcrs .applied icr 
ciccutiou of the dccric, alli -^iiig th.at the tirst four 
instalments had been paid, but x.ot any of the suc- 
cccdiii'g iiist.ilniiiiis. and they claimed to ricoicr, 
under the turns of the decree', the llfth .and all the 
remaining mstalmcuts in a lamp sum. The juelg- 
mcnt-ehllois eoiituided that the application u.is 
barred by limitation, as the’v h.id not paid a single 
inst.iluuiit. and moic than three jears bed ilipsid 
from the d.iti of the fust default; .md tluat, citu if 
the first fi ur iii't.ihucnts kid been paid, such pay- 
ments could t ot hi reergnized by the Ciurt, as they 
had nit bun cutifiid. Held, rtu'rshig the Jicisiou 
of the lowir Appillate Court, that if the four annual 
instalments had not been p.iid undirthe decree, the 
csccutii n of the dcorco was b.irrid by limitation. 
Held aho that iccosuition of such instalments was 
rot baiTcd by tlie' turns of s. 258 of the Ciril Proce- 
dure Code. Shuei Pol v. ddonahia Pol, /. P. d?., J 
All., 315, .and Polir CJiand Bose r. Hndan ddohan 
Ghost, 4 B. P- B; F- -B-, 130, fillowcel. Zahxtb 
Khax i Bakhta WAE . L L. E.. 7 AIL, 327 

351. Pecree payable by 

instahnenls — Ifatter by deriee-holder — Paytneal 
out of Court — Civil Prccediire Code, s. 2oS. — An 
applicatiou for crccutiou of a decree pay.able by- 
instalments was resisted by the judgiaent-debtor as 
barred by limitation on the ground that nothing had 
been paid imdcr the decree, and that the applic.ation 


LIMITATIOlSr ACT, 1877— coafiimed, 

G. OEDER FOR PAYIIEXT AT SPECIFIED 
DAT E—coatinued. 

was made more than three years after the first iastal- 
miiit fell due. The dccrcc-holder pleaded that ho 
had waixed tho dcf.iult in p.iyment of the fin,t instal* 
mint liy accepting sinh p.aymcut shortly afternards, 
and that the application w.is in time, haring been 
made rvithiu three years from the date rvhen the 
SCI Olid iiist ilmciit rvas due. Held th.it the decree- 
holder could rot raiso this pli-a, as the payment in 
question h.ul not been cirtificd ta the Court csccating 
the eh’rrce’, .and thirifore could not, under s. 25S of 
the Ciril Proetdure Cede, bo recognized, bhan Pal 
V. Kanahia Pal, L X. if., 4 All., 316, am] Zahar 
Hutain V. Bal'hlatcar, J. P. i?., 7 All., 337, not 
followed. ADrxuir Lah r. KurmAxiL'ii 

[I. Ii. R, 12 AR, 569 

352, Pelt on detree poy- 

able by i,isialv,e,iis — Failure to piy — U'aiver of' 
default. — 'ihe tirnis of compromise in a suit for 
miney proridid tint tho debt sbonhl be paid by 
n.oiithly instalments, and that, on tho failiwe to pay 
any thric succcssire inst.ilmcnts, the enth'O amount 
slitnld be recoverable by .appr.e.atio’i to execute the 
full decree. The decree was elated the 12th June- 
3875, the last iiisialment was diia in July 1875, and. 
the last in Oeteber 1577. Default was made in p.ry- 
meiitof the first three inst.almuits^ but the dtcric- 
holder did not apply for ciccution .ind accipted subse- 
quent piymcnts. On tho 13th DtCimber 1870 ho 
.applied for c.xicution fir the .lUioimt then reuiahi- 
ing due. He ’d that flic perio 1 of limitation prescribed 
hr .mt. 170, seh. II of Act AT of 1077, bcg.m to run 
oir the third default taking place, and that i o subse- 
quent p.umciit could stop limitation once begun, 
AsiscTCiLAU Daiai r. IxAinx Cnimx AIixtEK 

[I. D. R, 7 Cale., 58 

353. Pecree p. ay able by 

{nstaU.ieids.— On an application, ditcd 10thAughr.ru 
J2SS, for execution cf adecrcc which prorulcd, on the 
basis of .1 kistbundi, that the amount decreed sho'ald 
be paid in four iustaluuuts annually, e.xtcudiug over 
the years 1281, 1285, 1286, 1287, and tkrt, if there 
should be dcf.iult in p.iyment cf .any instalment, and 
that iustahnent should remain unpaid for six mouths, 
the whole of flic deerto she uhl .at tuce become eiue. ic 
was objoctid that the application was b.arred on the 
grr und tiiat, tho iDstalments for 1281 not bar iug bei.n 
piid, the whole amount of decree had become p,ir.abJe 
within six u.ouths for the fimt default. 'Ihe applic.i- 
fio’i was to recover the instalments due ror 12S3, 
1236, and 12S7. Held that the application rv.rs not 
Varrtd, c^ci pt as 1 o tbo iustaimout of 12S5j wliicli fell 
due in J.iith, as it was optional with the dccrec-hoIder 
to laalize tho whole decree at once upon default being 
made, or to w air e his right to do so a’ad seek to realize 
instalments as they became due. Ashtnulallah 
Palal r. Kally Churn Hitter, P X. H, 7 Calc., 36, 
followed. CutrxBEE EoaiAi Dass c. Bissasitskeb 


Dassu ■ . ' . . . 13 C. R R, 243 

354. — - Pecree payable by 


tnstalmenls — Option to execute — IFaiiei — Con- 
sfructicn of decree. — Where a decree is made P-xy- 
able by iustalmeuts, and ecntains a nrovisiou that, on 
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IIMITATIOIT ACT, 1877—ftf»ij»wA 
■' 7. JOINT DECREES— coiiitnMi 


LiMiTATIOir ACT, 1877— wsiinuerf. 
7. JOINT DECREES— eonit»««J. 


AjoshiI'si'soie’ ‘ . LD,B,lAlL,23i 

dS8. AppUeaiiOn ly on* 

of tuo iotni decree-holdtrt for part execution of 


takeu by the two kept tho decree ahvc S£CZUAirti,iA 
£uatvb r. Ebasbi RnusHAH Boss 

£2 B. L. E., Ap , 47 ; H W. R., 343 


Cqooa, Saboo V. TsifooBi DctT 13 W. K., 2:44 


it:tute a poiot o{ time Irom which ^ Quid tutt toe iimi* 
tatioa of three yean provided la Act «£ 2871, 
ich, 11, art. 107. Hcbtice Rot v Zohoobbb 
M tri.. . . . , 23 tV.S., 43 « 

360 I -■ -■■ I-, , - Application to ere* 

ovtf part of decree — An application to execute an 
sliqnot paid of a decree, though irregular and in* 
(Sectnal for the purpose, must, if mode bond fide 
undci’ a m eapprehtiisioa of the law, be regarded as 
a proceediog which keeps the decree alive KotiiOS 
n- &aJVJ 

£15 W.E,440 
Sntn CHtrnsCB Daes e. Bav Cbuhdsii Bod* 

JUtt 10W.R,23 

BniK Eisbobb Deb i Eisbobs CnoHDEii 
CaowDHBr. . , . .10W, E.,237 

DoiA Motes Dabee n. Nilbobeb CQDCExa* 

TtciTT . . , , . 25 W. E., 70 


os a whole, preferred attcr the period of Iimitatioa 
bad eiptr«d Coluctob or SBEBiriuatrcrs «. 
SqbjomSshqb . . XZiR,4AlL, 7S 

360. I- -■ - . - — - ■ Appltcaiton Jy fieo 
^t*r<e joint defree'iojiee* for pari execution 
joint decree— Atitutteeare iy judyuenf-dtiior in 
varl extCMlion —A decree for laouey was passed In 



. Qnja 
Naspa 
1., 282 


£DL E,3Mail,79 
37L ' ■ AppUcaHon for 

partition under decree— Decree for partition — 
A consent decree for partitioa made between three 
parties contaiued s prorisioa that, if the plaintifTs 
shonld not hav e the property partitioned « ithia two 
moutha from the date thereof, any one of the other 
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-lilMITATIOM- ACT, 1877 — continued. 

6. OEDEB BOB PAYMENT AT SPECIFIED 
DATE — concluded. 

Comtruction of decree. — Where a decree for money 
is made payable by instalments with a proviso to the 
effect that on default being made in payment of the 
instalments, the decree-holder is entitled to execute 
the decree for the whole amount due, such a decree is 
to be construed as much as possible in favour of the 
decree-holder, and unless the decree clearly leaves 
the decree-holder no option on the happening of a 
default but to execute the decree once and for all for 
the whole amount duo under it, the decree-holder may 
execute it on the happening of the first, second, or 
any subsequent default, and limitation will run 
against him in respect of each instalment separately 
from the time when such instalment may become due. 
Shankas Pbasad r. Jalpa Peasad 

[I. L. E., 16 All., 371 

358. Decree payable hy 

xnstahnents — Waiver of default in payment — Civil 
Procedure Code (1882), s. 258. — Where a decree 
was payable by instalments, and in default it was 
piovided that the whole amount should become 
due, — Held that proof of a part-payment towards 
an instalment due accepted by the decree-holder 
'(oven though it was a payment not certified to the 
Court under s, 258 of the Civil Procedure Code) would 
be material as evidence of uaiver, and that, if there 
were such waiver, limitation would not run till the 

'next default. Bajeswaea Eau v. Hasi Babandhu 

[I. L. n., 19 Mad., 162 

359. — Transfer of Pro- 

perty Act (IW of 1882), s. 90 —Application for 

■ decree against ndn-hypotJiecated property — Start- 
ing point of limitation. — Wherein a usufructuary 
mortgage it was covenanted that if the mortgagee 
was not given possession he should have a right to 

■ obtain the sale of the mortgage property, the moit- 
gage-debt meanwhile being payable on a certain 
specified date, it was held that in respect of an 
application under s. 90 of Aet IV of 1882, 
the mortgaged property having been_ sold under the 
above-mentioned covenant and having proved insuffi- 
cient to satisfy the debt, limitation began to run 
from the breach of the covenant to pay ou due date, 
and not from the breach of the covenant to put the 

'mortgagee in possession. Sheo Chahak Singh c. 
I/AIJI MaIi . . . X. li. R., 18 All., 371 

7. JOINT DECBEBS. 

. (a) Joint Decree-hou-deiis. 

The following are the cases decided as to the pro- 
ceedings in joint decrees under the Acts of 1859 and 
1S71:— 

360. espl. I — Application 

hy one of several decree-holders. — Every application 
made by one or more out of several decree-holders is 
an application made in he interests,af all, and every 
proceeding tahen by one is a proceeding taken for 
the benefit of all to enforce the judgment,, or to keep it 


LIMITATIOISr ACT, IQll -continued. 

, 7. JOINT DECKEES — continued. 

in force. Bor Pbeeonath Chowhhst v. Pbah* 
NATH Boy Chowhhsy . . 8 W. R., 100 

Dhanessubbb V. Goohnue Sahoy 

[11 W. E., 421 

Bhoobhnbssueee Debia V. Chonder Monbb 
Dbbia 21 W. E., 243 

Htjeuck Boy v. Zsjhooeee Mum 

[22 W.E.,488 

OuDH Bshahi Dad v. Beajahohan Lad 

[4 B. L. E., Ap., 41 : 13 W. E., 128 

JoHiEooNiasA Khaioon V. Asieeroonissa Kha- 
TOON . ♦ , . . . 6 W. E., Mis., 59 

Induejeet Koonwab V. Mazam Am Khan 

[6 W. E., Mis., 76 

361. Arrangement hy 

decree-holders amongst themselves, — In the case 
of a joint-decree, any arrangement made by the 
decree-holders amongst themselves as to their 
relative shares in the amount of “ the decree 
would not alter its character, and honi fide pro- 
ceedings taken by one of the number to execute the , 
decree would keep alive the rights of all the decree- 
holders. Indubjeet Kunwab V. Maza'H Adi 
Khan 6 W. E., Mis., 76 

Bnrjo CooiTAB MoiiioK v. Bah Buksh Chat- 
teejt 1 W. E., Mis., 1 

362. Application after 

death of some of decree-holders — Civil Procedure 
Code, 1859, s. 207 . — A joint decree for damages 
was obtained by several plaintiffs in the Court of the 
Principal Sudder Ameen of Patna in 1854, and was 
kept alive by endeavours to execute it till 1861. On 
the 15th June 1861 the Court passed an order modi- 
fying the costs of the original decree, but this order 
was reversed on appeal on the 19th August 1863. 
Some of the plaintiffs having died in the meantime, 
an application was made on the 29th July 1863, and 
an order was passed thereon on the 26th May 1864, 
whereby the present decree-holders were substituted 
for tbe deceased plaintiffs. A new Principal Sudder 
Ameen was appointed ou the lOth December 1864, 
and be reversed that order, and required fiom the 
present decree-holders a certificate of heirship, which 
they obtained on the 16th September 1865. _Ou the 
20th of the same mouth an order for execution was 
made by the Principal Sudder Ameea, but it was 
reversed by the Judge ou appeal, on the giound that 
the order of the 26th May 1864 w.a3 not a proceeding 
within the meaning of s. 20 of Act XIV of 1859 ; 
and therefore the application for execution was too 
late. Held that execution might have been obt.iincd 
under s. 207 of Act VIII of 1859 by the survivors 
of the original decree-holders for the benefit of all 
parties interested in it. The order of the lower 
Appellate Court was reversed. Teja Sinou v. 
Bajnaeayan Singh . 1 B. L. E., A. C., 6^ 

S. C. Teja Singh v, Poehhn Singh 

[10'W.E.,S5 
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XIMITATION ACT, 1877— con«i«uetf. 

7. JOIKT DECREES— eoai«aii«i. 
fl^ainst tLc U^ffiTfut defendants as jf tteio 
■were separate decrees. STEP^E^80l« r. UnkOBX 
Dosses .... 0 Mib , 18 

379. Death o/jtidgmeiU' 

deitor — Eieetiiion — Sxeeutton ogaxMt om of 
jt\tral tepeueniattree of a eole debtor — Death of 

, ' . . I » » <■ t..rr. .,t nnn?,r.|ftnn far 


"Sev.ak Singh t. Jftn^u Dah /• L It i3 All , 157. ' 
K.sisav4n JivxBsxit ^ lltTBSsnAT 

[I. li. R , 12 Bom., 48 

880, - 

tutton of < 

dtceatei 

tcatwn oi 

a rcgentj . - . v 

cs (Sect, for the purpoact of limitation, sgsinst 
them all Uunyai Sswxs Sraas r. BwotrLiL 
[I.L.R.,3 Aa,167 
SSL Decree agatntl iteo 

fereonupeeifinng period fcrtchtch each v a* halle 
~ '—Dsecolionogainttont — ^Where a decree nas given 
for arrears of rent against two persons, and one of 
them was aflerwaids declared on appeal tobehahlo 
lor the rents for a certain period only, and execution 
was taken out against him oily.— ATs/d that the 
decree ninst he taken ns a EcpiTatcdecree against each 
defendant far the poition foe which each was de> 
cKrcdto he hahlc, and coaseijnently that execution 
pioeccdings against one would not picrcnt the law 
of liniitatiou appljiug to bar caccntioa against the 
other. Wise i Ruvakaik CamtEBBirrTr 

(.1 B. L R., F. B , 258: 10 W. B., 30 

KnEUADEBEAt KAUOIAEAWhBOKSHI 

DO B, Jj R,, 259 note : 10 ‘VST, R., 10 


a snrcty-lond by which he agreed, oj failure of tbo 
dibtois to pay the debt, or any ono of tbeinstaL 
iiicnts, to he liable for the debt, or to bai e excoutioti 


XIMLTATION ACT, 1877-eo»6nttei. 

7. JOINT DECREES— conlnmed. 
liato been taken against him fiom the date when 
JiisliahiU y rominenced, ahd that the decree alionld 
hare been kspt alive as against him by proceedings ' 
irrespective of those taken against the judgmenU 
debtors, Hpbsoo Sisoh c. Eav Kishes 

[0 W. R., Mis., 44 

383. Applteal ion for 

exeeufiOiKijatnet a lurely ivhen a step jauii of 


pay interest or costs, and the Hiph Cojrt lidcl that, 
as surety, ho was liable only for the principal sum, 
but not to interest or eoits Subsequently, i is , on 
the IClh Pchniar^ 1697, S’ applied for execution 
agaiQst the principal debtor V of tbo order of the 
SStb September 1891, in respect of the interest and 
costs, contcadiug that his application of the 17th 
Febniaiy 1891 against the surety was a step in aid 
of the execution of the order under art 179 of the 
Limitation Act (EV of 1377) and preveutid limits. 
tiOD Held that his appdieatioa was larred hy 
limitation The application for execution against 
tho surety would uot operate to keep alive the 
order as against the principal debtor unless 
itwae toad*, to enforce a liability which was commoa 
to both under the order. But under the order the 
eun.ty was nut liable for interest or cOsts His liabi- 
lity wa* CKpiesaly confined by lus bond to the prin- 
cipal sum. and it was only as to that ipini that he 
was jointly luble with V inayak The prcTi us appli- 
catioo, therefore, for fiecutiOJ against tho aurtty 
for money for which he was not liable under the 
Older could uot be regarded as a step in a d of 
exccutiou against the principal debt r V Ihe mode 
i ofcuforciag pajracut against a surety is by sum- 
Uiary provss ja executiou, and by scpaiatc suit. 
I^tjSAji liAiui r. I'lHAiAB Ramcuakda PANunn 
D:.Ii.R, 23 Bom., 478 
I 384. — Apphcafionfor ex‘ 

I eeuUonof decree against eome of the joint gadqmenf' 

I d«Wnr», oitt of fitns— Peahsafion of a portion of 


red hy limitation, and that therefore it was sot in 
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IiD VTT TATIOIf ACT, 1877 — conlumed^ 

7. JOIICT DECIIEES— conitnaed. 

parties to the suit might obtain partition by cxccut* 
ing tho decree. One of the parties sucil cut cxccuticn 
and obtained partition anti possession of his oirn share, 
llcro than three years after the elite of the elccree, 
but Icts tiian t!;rce years from the’ date of the appli- 
cation jj;st mentioned, another of tho parties applied 
for partition uiulcr the decree. i/eW that the ap- 
plicatiin Mas not ban'cd by limitation under the pre- 
visions of the Limitation Act XV of 1S77, sell. II, 
art. 170, cx’)i. 1. Tiloucx CnuxcEit KnuiioXAE r. 
itOUESlt CutJSDEIl IvUUlIOK.Ul 

fl. Di D., 9 Calc., oc8 

372. — I Drcicej'ir partUicn, I 

Applicatitn fer execulion of—Co-s’.ari-rs. — A, cu 
the 20tU June 1S71, obtnmcd a decree lor partition i 
against JJ, his co-shareholder, and on the 2Sth Xc- i 
Yemhcr lS7t>appned to have the isociuion-procecdiiics j 
struck off tho die. The application was refused, and ; 
the partition iv.is ordered (o be computed at iS’s i 
expense. J/e/iI tlwt, us the ex-ecuti' n-pioccrdlngs ! 
taken cither by one shareholder or the other were ■ 
taken cn behalf of both, limitati n did not apply. 
Kboqksued IIosshx r. XtreuEE F.uiii.t 

[L Ii. B., 3 Calc., Sol : 2 C. lo. E., 187 | 

873, Applicalicnjcrexe- | 

culion oj decree— Poaer of moo.’Acixr to tanka ajtpli- 
cuiioii — Cii’ii Proaed.ire Cede, IS50, s.S07 — ik’nirer | 
ofirreyu’nri/p Ip Court. — .Vn application for e.x<cn- I 
ticucf a ekeree eu l-ehalf of ail the judgment-creditors ' 
M-as prescnteel in Court by a inooktear. Tho mcoktear 
had himself appended t a such application the names i 
of all of them but tnc who had signed his oun name’. ] 
Held, reversing the decision of the Court below, that i 
although exception might fairly have been taken to ' 
the form of the application at the time it was pre- ^ 
sented, yet. haxing once been accepted by the Coart, i 
it was suLstantially an application on behalf cf all the j 
judeiuent-creditors sniilcieut to prevent the oaeraticn ; 
of the Law of Limitation. Acrco insr.EK r. Bidkoc- 1 
iioosiiEE Dabee . . I, X-. B., 4 Calc., 605 j 

374. and S3. 7, 8— CiviV j 

Precedure Code, 1SS3, ss. 331, 3oS — Disabilitp of — i 
HiaurUp — Exec.tli'ja of decree. — A member of an ] 
undivided Hindu family and his two miner biothers | 
(who sued by liira as their next frienel) brought j 
a suit for partition of family projeerty agaiust ! 
the r father, and joincel as defenelints ecitaia 
persons who were in possessl .u of part of the ' 
pioperty uuder alienations made hy the father, i 
but alU'ged m the plaint to be invalid as agaiust < 
tho family. In 1S75 a decree was passed in favour 
of* the plaintiffs in the alovo suit. Xo application 
for tho exccuticn cf the decree was made by 
either the fii'St or second plaintiff; but the third 
plaintiff, having attained his majority in June 
ISSl, applied for exicutio’a in April ISSi: his 
application was opp sed by two of the defendants. 
The District Judge made an order granting his 
application in respect of tho one quarter share to 
which ho was dechared to be entitled under the 
decree. Held that the oi’der of the District Judge 
was wToug. The decree was not oue “ passed severally 


lilMITATIOX ACT, 1877-emd.-,mei. 

7. JOIXT DECKEES— cen/hmed. 

in favour of more ' . . 

portions of thosubjcti. 

to each'"; and as neither s. 7 ncr s. 8 of the 
Limitation Act was applicable to the case, tho 
application was barred by limitation under art. 179 of 
the Limitah'ou Act. Sesbaat.Eajagopaea. Kaja- 
gceaxa c. Sesbax . I. L. E., 13 ATad., 2-38 


375. Civil Procedure 

Code, ss. 231, 233—AsilpSKient of decree Ip opera- 
tion cf loin— Appliciilicn forexeautfon of decree.— 
A ITiudn obtaiueii in 1S7S a decree for partition of 
certain property and applied in 1588 to have it cxccu- 
tcel. It appeared that the decree-holder’s s_d, having 
obtained against him in ISSl a decree for a share 
of ^whatever he should acquire under the decree 
of 157S, had applied fer csccntirn of the last- 
mcaticnid decree ; and riliance was now placed 
on that applieaticn to save the b-ar of limitation. 
Held that, assuming the decree of 1S3I bad 
effected an assignment by operation ot_hiw of the 
decree of 1S7S, the father and eon were not joint 
decree-holders within the meaning of Civil P_rc- 
cedtu-e Code, s. 231, and the father’s application 
for execution was barred by limitatio’o. Eaua- 
sAiii r. Axda PjliiAi . I. Ii, B., 13 IiIaA, 347 


This decision was set aside on review, and it 
was held on the facts as then presented to the 
Court that the decree w.as not a joiut decrc-e, ami 
that no qucsticn therefore .aiose as to the effect 
of cxpl. I to art. 179 of the Limitation Act. 
EABASAair r. Axba PiiiAr 

[T X-. E., 14 Mad,, 253 


(i) JerST JtJBGMEXX-lIBBTOES. 


378. 


Pecree declaring 


separate lialilifp — Proceediitpio keep decree alive. 
— Where a decree was passed against several defen- 
dauls, each cf whom is declared to have a separate 
liability in respect of a ditiuite amount, execution 
against one or more of such judgment-debtors keeps 
the decree in force against all simultaneonsly. 
JfOHESn CnCXDEK CnOlTEHBX r. JXoBirx Daib 
SntcAii . , . • .8 W . B,ySO 

377_ Proceedhip apaiitsi 

some only of jtsdgtaeat-Aeblors. — A proceeding 
against certain of a .number of joiut judgment- 
debtors., in \vliicli, in tlie prcstuce of certain oi tjeni, 
some are released from execution and some declared 
ILible, is a moceeding within the meaning of 


Act XIV of ISo?.. 
r. Tabaaioxek Dasse: 


AIohesh Cegxdes Biswas 
. 9W.E-, 24& 


373 _ Proceedings agaiust 

setae cnlg of Judgmeni-deliors. — The law makes no 
distinction between the different defendants liable 
under a decree; the decree is kept wholly in fntce 
if any iffcctnal proceeding is taken under it withiu' 
the prescribed time to keep it alive. But where a 
decree, theugh nominally in one docutnent, really 
contains separate decrees against separ-ate individuals, 
the law of limitation may be put into force m. 



( 5417 ) 


CiaKST OF CASES. 


( 5418 ) 


liTMITATlON ACT, 1877— ecn«i»w«^. 
a decree on appeal from a mofnaiil Conrfc, the Court 
Tvlikb lias to execute the decree of the Hi^h Court ii 
governed by the rules which govern tho exeenboa of 
its own decrees The ruling in C^owdhry Wa^td 


hy execution, — i ot dissented from, except that it was 


[17 W. R , 292 14 Moore’e X A , 405 
S C in lower Court, hlSBEtr KtiriEB Ghosr r 
Bimosx. East Bor . . . 8 W B , 470 

Jot Nabais Gibse c. Goitjce CsoMitB Mitbb 
[22 W. R . 102 

10. ' . - . , Executtoa of a» order 


appheaton to enforce it it, in point ot law, an 


BhOOSOOKA AltrusABl EoEB « JOBBAX SmOB 
[11 C X B,2T7 


cutiun Wat made m September 18(i9 under s 216 
of the Civil Procedure Code (Act VlII of 18a9) 
and after notice to the defendaut atprovidrd thereby, 
an order was made under that erction lor cxecntiw 


under the Code made after nctico to show cause 1 as 
on the Ori.inal ^jJe of the Court, the same effect 
as an awaid of eicecutio i in pursuance of a writ of 
setrg factat had Under the procedure of the Sopn-tae 
Court — «f, it cioates a reilior of the decree 
ASHOOTOSH Dott 1. Doouga Chubw Cbatteiueb 
p Ii. IL, 0 CalQ , 604 8C.X B,23 

12 — — — • Applical\o»for exomlton 

of decree — Decree of Sigh CoKrl~ Citst Froredure 
Code {Act A of 1S77), e S30 — The plaintiffs 
obtained a decree of the High Court of Bonhay 


LIMITATION ACT, 1877— eoatinuerf. 
against the defendant on 22nd February 1807 The- 
defendant after the passing of the decree agaiust 
him, resided in Ahmedabad In July plaintiff as- 
signed bis decree to L, who in 1 876 assigned it to Jf 
rrom time to time Jf obtained orders for the execn— 
t on ot the said decree but was always unable to 
proceed to execut on The last order for execution 
made by the High Couit was ou the 4th February 
1879 In April 18 0 the decree was tr^usoiittcd 
to the Court at Ahmedahad for execution, and that 
Court m September 187 * issued a warrant of arrest 
against the defendant, against the order for which 
the defendant appealed The said order was confirmed' 
by the iligh Court on 10th FebruaTy 1880 In 
April 1881 the defendant was in Bombay, and Jtf, 
the decree holder, obtained a summous calling on 
defendant to show cause why the decree should not be 
executed against him On 3rd Sfay the summons 
was made absolute The difcndaut appeabd and 
(ontended that the application for execution was 
barred by limitation under s S30 of the Civil Pro» 
cedure Code (Act 'tof 1877) which was to he read 
with cl ISO of sch II of the Limitation Act, XY 
of 1877 Held that the application wae not barred. 
Cl 180 of tha ireond schedule of the Limitation 
Act, W of 1877, vtas lotended to he independent 
ofs 230 of the Civil Procedure Code, and not tobe in 
any way controlled i>y it 8 SSO doci not apply 
to decrees made by the High Court Matabbai- 
PBSUBBAt r TBinnTITAMnAa JAOJITAtrDAS 

[LX s..d SoBi.ssd 

GiSABATTnt t BALiairKSABA 

[I X R., 7 Mad , 640 

13 - - > — ■ Exeeviion of decree*^ 
Order of Ser JUajetty t» Cewacif— Aseieof — Oicif 
Troctd%re Code f Act XlV(flB82J ts SSO 2J8— 
juditaia —A decree was obtained agamst the 
judgment debtor in the Zillah Court in I860, which 


S7tb liovembcr 1872 and lOlh Apnl 1830 various 


10th February 1831 and the 19th April 1886 a 
number of applications were made for oxecutiou, 
which were struck off Another application uas 
made on the 25th July 1837 for execution On 
the 23tb October 1887 the judgment debtor filed 
an objection ou the ground that the decree uas 
barred On the 20th December 1837 tha objee* 
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LIMITATION ACT, IQll -conlimied. 

7. JOIKT imciimis— concluded. 

accorilinico willi law, A ilirroo waa ohtaiucd against 
four pcrboua ( n Iho inth Anguafc 1800. An applica- 
tion for I'xi-cntiou was inaclo againat nil of them on 
ilio 7tl> October 1P93. A subaciimut appUratiou waa 
inaile against two of tlum on tlio 17ll> Febniary 1897, 
ami a j oition of the (kcrctal aiiionnt \\aa rcali^cj. 
On a further applie.iUim 

who rvere partiea to tlio pi .. g 

mul also against a person who was not a party to the 
aaiel pioeeciling, objection waa taken by the latter 
that the appliealioa for execution as against him waa 
barred by limitation. Jlchl tlwt the application waa 
barred by liimtalion, inasmuch as tho objector waa 
r.ot a p.irty to the prerious (xccution-procccding, 
which was itself barred by limitation, amt tliere fore 
it had not the effect of keeping the‘ de'crcc alive*. 
Haek.sjjju L.Ui Jtov Cnowonitv c. .Sii.v-it E.vi, Si:s 
LI. L. It., 27 Calc., 210 


8. MEANING OF I’KOFEU COUIIT. 

385. oxpl. II (1871, art. 

167) — "Courl,” .1/rom‘iy of —^Ipitli-alion to exe- 
cute decree, — The* term “ Court” in Act IX of 1871, 
Bch. II, art. 1G7, means tho Court evhoao businc.ss it is, 
either by transfer or otherwise', to execute the eiccree*, 
FnoKAsu CucEonu I.Aiiouv r. I’oonxei Cucsmiii 
llor 21 NV. B., 410 

380. " Court" — Concilia- 

tor. — A conciliator appointed under tho Dokkau 
Agi'icultnrists’ Itclicf Act (XVII of 1879) is not a 
Court. The’ presentation therefore to a conciliator 
of an application for execution of a decree within the 
period of limitation does not save the limitation, if 
the application to the piopcr Court be time-barred: 
Act XV of 1877, 3. 11, para. 3; sch. II, art. 179. 
SfAEonAu c. Gf-uiai’A . I. L. E., 0 Bom., 31. 

art. 180 (1871, art, 169; 1869, 

a. 19). 

1. Decree oj Sadder Court, 

Calcutta.~:T-'}l\vi twelve years’ limitation w.as held i:ot 
to apply to a decree of the late Sudder Court, which 
was not a Court established by Itoyal Charter. 
'XiiAKoor- Doss Gossaix c. Kashue N.vtii Jlasorji 

[12 VST. B., 73 

Hxmo Pebshad Eox Cnowunny r. Mabick 
Lbshbbb .... 12 W. E,, 343 

2. Judgment of Judges of 

Supreme Court sitting as Small Causa Court 
.ftidyes.— The judgments of the Judges of tho lato 
Supreme Court sitting under Act IX of 1850 (the 
Small Causes Courts Act) were held to bo judgments 
of a Court cstablisbcd by Itoyal Charter, and wore 
therefore not affected by Act XIV of 1859, s. 20, but 
were governed by s. 19. Coultbouf v, Shith 

p. MaA, 204 

3. Decrees of Uigli Court. — It 

was formerly held that the oxeculinn of decrees of the 
High Court was governed as to limitation by s. 19, 


I LIMITATION ACT, 1877 — ooulinued, 

mul not s, 20 or 22, of Act XIV of 1859. MAEAnm 
Chand r. Taiii'okb,vtu Mookeimeb 

[6 W. E., Mis., 04^ 

IsifAX CBU.'rBEB Chowbube c, dvGODisnrmm 

[8W.E.,.267- 

Bai'bbav Kbishka r. MABUAVBAy Raubat 

[6 Bom., A. C., 214 

Later ntlings, however, are to tho coutrai-y— j£o 
infra, 

<1* — Decree of Privg Ccuncil , — 

S. 19, Act XIV of 1859, applies only to Courts in 
tins country established by Royal Charter, and not to- 
tho Privy Council, the cxccrrtioir of whose decrees 
Was subject to tho limitation prescribed by s. 20 
of that Act. Wise r, .Jugouebbiioo Baboo 

[4 W, E., Mis., 10 

5. Execution of decree of 

Drirg Council — Court established or not established' 
bg Itogal Charier — Act XXF of 1S53, s, 1, — Per 
Peacock, C.J., Tnnyon and L. S. Jacksob, JJ.— 
A decree of Her Majesty in Council is neither a 
decree of a Court established by Royal Charter within 
8. 19, nor a decree of a Court not osbiblished by 
Royal Cliarter within s, 20 of Act XIV of 1839. 
Nicrcforo tliat Act docs not apply to such decrees. 
S. 1 of Act XXV of 1853 only prescribes the proce- 
dure for c.xecnting sucli decrees, and does not apply 
any law of limit.atiou to them. ASABDAilAEi DaSI 
C. I’BKNO CnAXBBA RoV 

[B, L. E., Sup. Vol„ 508 : 6 W. E., Mis., 69 

6. Alteration of decree on ap- 

peal — Decree of lotcer Court altered bg High Court,. 
— Where a decree of tho lower Corrrt is materially' 
altered on appeal by tho High Court, — e.g., where 
the amount of mesno profits allowed by tho lower 
Court is cut down by the High Court, — the decree 
becomes a decree of tbo High Court, and the period 
within which a prcceediug must have been taken to> 
enforce the same, so that it may not be barred by the 
law of limitation, is twelve years under s. 19 of 
Act XIV of 1859. Chowbbbx Wahid Ali r. Mui- 
ucK Ibaeet Ali 6 B. L. E„ 52:14 W, E., 28S 

7. Execution of decree of 

High Court on appeal from inofussil. — A decree of 
the High Court on appeal from the mofussil must be 
executed within three years under s. 20, Act XIV 
of 1859. Such decree is not a decree of a Court 
established by Royal Charter within the meaning of 
S. 19. IvAAICUAEAS' Bvsak u. Lakhikabt Baxxik 

[7 B. L.,E., E. B., 704: 16 ‘W. E., F. B., 1. 

iSee Abtoacheiia Thudaxan v. Veludatax 

[5 Mad., 215- 

8, Execution of decree oj 

High Court on appeal from mofussil — Portion of 
decree relating to costs. — Tho portion of a decree of 
the High Court on appeal from the mofussil which 
relates to costs comes within s. 19, Act XIV of 1859.. 
Tabhzzal Hosseib Khab r. Bahaditr Sikgh 

[7 B. L. E„ 706 note : 11 W. E., 205- 

9, — Embodiment in final decree 

of portion affirmed . — ^dVhere the High Court passes- 
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LIMITATION ACT, 1877— 
up under 9 8C of tlie Insolvent, Act, ftlthougb » 
judgment of the High Court, ii not a judgment 
entered up in the eiercisa of the ordinary original 
civil jansdietioa, nor could the nght to enforce 


to such a judgment The InsoUent Act did not 
contemplate its hcing entered up othenvi«e than aa a 
judgment of the Supreme Court, and, as euch, it 
ratiKed ae a judgment of a chartered Court in the 


Has made That order was not made until April 
1886, and therefore the right to (seeutiOQ, which 
arose on the date of that order, was oot harred 
by art ISO of the Limitation Act (XV of 1877) 

XEU UATIE& OS Cantab Nabboadas Ofpiciaji 

ASSIOSSE (TUBABb) « PUBSHOTASt HPBaJLimAS 

Kathubhoe I Ii B , 11 Bom , X3S 

Held (on appeal to the Pnry Counal)--The 
Limitation Act (\V of 1877) sch 11, art 18(^ 
applies to a judgment of a Court for the relief of 
insolvent debtors entered up m the High Court, m 
accordance with g 86 of the Stat 11 & 12 Virt, 
c 21 Although a Court held under the latter 


tiou which the High Court may auum^ at ita 
TOl. tlX 


LIMITATION ACT, 1877— concladed 
discretion, npou special occasions and by special 


article applicable Ik tub maxibb os Cakdas 
KabBOXBAB NaTITAHV V TtfBKBB 

P. L. Ji., 13 Bom , 520 
Ij.E.,iai. A,168 

LIQUIDATED DAMAGES 

Sea Cases vxbbb HAUAaES — Usaapbs 
AK» ASSBSSUSKC OJ HaMAQBS— BBEACH 
07 COXIBAOT 

Sea Cases ukbbb Iktbbesx— S muLA* 

TIOSS AilOTOTIKO OS JJDT TO PBKAITJJS 
OB OIBBB-WISB 


LIQUIDATORS. 

Sea Cabbs tjnubb Coupaky— W imiiKO jjp 
— DuiIBS AXB PoWbBS OP LtQtriBA 
TOSS 

Sea Company— W i’vniso up — Qbsbbai. 
Cases I L B., 15 Mad . 07 

OlHcial Llijmdator, Assignmeat 

of lease by— 

Sea Lanbxobd anb Tbnanp— L tASiutt 
poa RBHt . I L. B., 14 AIL, 176 

Suit toy— 

Sea CoMPAKY — Abticibs op Associa- 
tion AND Liability of Sbabbrolsebs 
[I L B , 17 Bom , 489, 473 
Sea Plaint — Pobu and Contents op 
F tADfr— P laiktipps 

(L L. R, 17 AIL, 293 
I. L B., 18 AIL, 18S 

LIS BENDENS. 

Sea Fobeigh Coubt, JpcaMENT op 

[LL K., 19 Mad., 257 
Sea MAnoiCBDAN LAvr — D ebts 

[I L R, 4 Calo , 402 
i^es Pabties — Pabtibs to Suits— Poe- 
caASBBs . 7 "W. R, S2S 

[11 :^£Q , 64 

L Application of doctrine m 

India.— The doctrine of he pendens is applicable to 
natives of this country, and has a wider operation 
here than in England The distinction between an 
equitable hen created pendente UU and an absolute 
side u that in the latter case, though not in the 
8 X 
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Lr&riTATION- ACT, 1817—conCinued. 

(kcrce of c.vi-tiitioit was was barrel 

by till' law of limitation. Jfelil Umt llio ilecrco 
Mliich was toui,'lit to !<t> niforccd w.as nu “Onlcr of 
Hit Jliijisty ill Council” within the meaning of 
art. 18o of tlio I.unitutiuu Act. Xiic/iiaun j'ersad 
Siiijh V. Kishtin I’ersitJ Aiiiy, I, L. Jl., 8 Calc., 
S]i : 10 C. L. J{„ ‘123, mill I’itlj v. La Fontaine, L. 
11., 6 Ca.i., JS'l, appiovul. Art. ISO ia iiidcpcn* 
diiit of , 1 . 200 of till' Code of Civil I’loculin't', 
200 lias no !i|)j)lifatiou to dtcrccs made by the 
Hi'.;!! Court ill liic cxirciao of its original civil jiirw- 
dii'ltuii. In ait. 1^0, Orili' 1.1 in Council iii.'ind in the 
.viiiic c.itigory lu dicrusof Courts cfct.ihlihlud by Koyiil 
Cluirtir in the cMrciscof sui'li jinis'liituii. Exicu- 
ti-.ii of thy ilicrcc thin fore vviia not harrid by s. 230 
(if tlu’Co.li*. .Mauahhai 1‘rtinlhai v. Trih'titcamlajt 
Jaiii'icaiiiat, /. X. Jl., 6 X'tfa., 23S, nml Ganpalhi 
V, Jlahiiiulnr >, I. X. Jl., 7 Mad., SIC, referred to. 
In iiti. If Oof till- Limit. at :o;i Act the Itna " rerix-eti " 
must ho riad in i lie niiil the imiio iiiiiso in eoiiiu'ction 
with the iruili Cl url dicrns and Ordira in Council, 
mid not diatrilmtively. rolloniiig: the iutirpritition 
of reviver in .fiu-’ioo/oi/i Fuft v. Uotr^a CAaran 
ChnlUrJre, /. X 11.. 0 Calr., odd i 8 C. X. Jl., 2'.!, 
thiro havin'; hciii in tlio inisciii riiso an order for 
CMcution of the dicric made iiftir notice to the 
jiutgmcnt’dehtor, thiro wa.s aiicli i revivo.- us prcviu. 
till till' e.vicuti' n of the ihcreo from hiiiijr harrul by 
art. ISO. Held als-i tliat the objietion of the 
judgiliiiit-dcbtor Was ret Judicata. The same coil- 
tuition vv.as nu.itd in the former upidication .and 
ovcrnikd bv the iudement of the Siiberdin.ate Judge, 
dated the tOth bicimbcr ISS?. Pi'TTEir Nakauv 
CuowiiHiir r. Cnf>-i)it.vi).STi CiiownuuAiK 

[I.Ii. E., 20 Calc., 651 

14. Appliealion for execution 

of decree — Tranfcr of dtcree for execution — 
ilccicoi — Civil J’rocedurc Code (1^82), ss. 22.3, 
230, and 218 — Ituchcnt, Adverse possession of— 
.Itlachment . — A ibtaiiied iv dicree against Jl on the 
oiiginul bide of the Hicli Couit on tlic I9th December 
3SSI. On the lUb Die.mber 1S03 the iud'gmcnt- 
creditor npidiid to tlie Coiiit under .s. 223 of the 
Cq'Io of Civil I’r ccdiire for “ti-aii.sTiiission of a 
eirtificd copy of the dieree to tlie District Jududs 
Court of the 2-1 Pngviiinahs, with a cutiticatc that 
no ] 01 lion of the ikevcc has been satisfied by execution 
witiiin the jiirisdietion ” of the High Court, and 
alleging that the jiulgmciit-ilcLtor liad no piopcity 
within its jurisdietiin, but bad property in the 
21-Prrgumiab8. The apjilication was lieadcd ns au 
application for OMcntioii, and was in a tabular form. 
L’pon fills a notice was issued under s. 2-iS (o) of the 
Code, and the judgment-debtor not Laving siiown any 
cause on the l9th Heounber 1893, a errtified copy 
was ordered to be issued. The c-’rliiicd copy of 
the decree having been transmitted, the judgment- 
creditor, <11 the 1st Mill oil lS9d-, applied for tlie 
e.xccution of the dime to tlie District Judge, On 
the objcetii.u of the jiulgmcut-debtor that the execu- 
tion was barred by liinitatio'i , — Held iNoujiis and 
Gobdon, JJ.) that the ajiplic.ition of the lltli 
December 181'3 was iint <au aiiplicntion for execution, 
niul also that the order of the lOth December 1893 
was not au order for execution, and could uot operate 


IiIMITATIOBT ACT, 1877 — continued. 
as a revivor of tlic decree within meaning of art, 180, 
ayh, 31 of tile ^Limitation Act. TJicrc was no 
neccbsity for the itsne of a notice under s. 218 upon 
the application to transfer the decree under s. 223 
of the Code, and on that application execution could 
uot have been obtained ujon the order of the lOth 
Dccimher 1S93. The first application for exccutiou 
was tlmt made on the Ist JIarch 1891 to the Court 
to vvhieli tho cerliiicd copy of the decree was 
tranbinittcd, and that was not within time. TIio 
execution of the dicrnc was therefore barred by 
limitation. Jiilmonp Sinph JDco v, JJiressur JJauer- 
jeo, I. L. It,, It) Calc., TJJ, followed. Ashootosh 
JJutl V. lloorpa Churn Chatlcrjee, I. L. It.. 6 Calc., 
SoJ, dislinguisbed. SuJA IIOSSEIX alias IIeusmut 
DowiAir V. Moxounn D.vs 

[T, L. E„ 22 Calc., 821 

A review having been granted, c£ tliis decision, 
tho appeal was re-heard, and on tlie objections of 
tho jmlgiiieiit-dcbtor tliat the execution was barred 
by Hiiiitatioii, ami that ho having been declared 
I nil imolvint, and tbo projicrtics having' vested in 
the Official Assignee, tho attaelimaiit w.as contrary 
to law, — Held (O’lviNKAi.'Ji and Hint, XX) that the 
e.\cciitio!i iv.'is not birred by limitation, as tlie order of 
the 19th Diccmbir 3893 was .an order for execution, 
and opiratcd as a revivor of tho decree within tho 
meaning of art. ISO, sch. II of the Limitation Act. 
Jleld alio that, the jiidgnunt-dcbtor having been 
in possession of the pioperty for more than twelve 
years, tho OHicial .\ssignec not having taken possession 
of it, ho had a title by adverse possession which 
was capable of being attached. Ashootosh Dull v. 
Durpa Churn Chatlcrjee, I. L. It., G Calc., 501; 
Futleh Uarain Choivdhry v. Chandrahati Choic- 
dlirain, I. L. 11., 30 Calc., 531, followed. SCJA 
Hossniii' alias Ilrn.viinT Dowiah c. MoNonitE 
Das . . . L L, K., 24 Calc., 244 

15. ; Judgment en'ered up 

under s. SG of the Indian Insolvent Act (Stat. 11 
<J‘ 12 7'ict., c, 21), s. 86 — Execution of such 
Judgment. — C was adjudicated au insolv'eiit in October 
ISG'G, iiud on the lOtli August 18GS judgment vvas 
entered up against him under s. 80 of the Indian - 
IiiEolvent Act (Stat, 11 & 12 Viet,, c. 21) for 
EOG,.10,C1S. In ISSG it vvas ascertained by Hie 
OHicial Assignee that certain property bclonging'to 
the insolvent’s istato was available fur the creditors 
of tho estate, and on his application au order for 
execution against the said property vvas made on 
the 5th April ISSG by the Insolvent Court under 
3. 6G of tho Insolvent Act. It w.as contended that 
exccuti'ju was barred by Umitati'.'.n. Held that 
cxccutroii on tho judgment vvas not baiTccl. Per 
Sakoent, C.J. — The policy of tho Indian Insolvent 
Act is that the futura pioperty of the insolvent 
should bo liable for bis debts. That intention w'ould 
be to a great extent defeated if judgment entered 
up by tho order of the Insolvent Court under s. 8G, 
which is tho iiiachiiiery provided for effecting that 
object, could only bo executed within a limited time. 
Limitation Acts should not bo deemed applicable to 
judgments entered up under s. 86, unless tbeir 
language clearly requires it. A judgment entered 
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TTR P'RNn'RN'S— conif.nwirif. 


MS PBITDENS— 

f »>. • iTinnpv info Court The represcntatiTes 


IlABiTAM% Keishkaji LiiSnSIAK ll A>Onl , 

Z2. ■ - - 

((f decreB—Purehaitr Jl\gM of — The purchase of 
property lu the mofuajit at a sale lu execution of 
thcice is Taiidi notirithatandLa; a decree for tale of 
the property lu a suit for forccloaura pending in the 
Hi„h Court at the time of sale, to which the pur 
elusee was not a pirtj ASiSDUtATr Dsai t 
PaABBHliaA CrAVdBA ifoOKBBJEE 

[8 a li B-, 122 . 14 Moora’3 I A . 181 

16 w a, p c , la 

Aditm ug the decision of the High Court m Aw 
ito«!D Motbb UoiaBE 1 Dhobckdbo Chumdbb 
MOOKIBJPB . . iw a»103 

13 — — ■ - . - — for part* 

Bij*' of nureAaeec —Three brother* L i£ V, 

p A a »' 

ihsiei to 
property 

lu^ (iitTerc '< 

rftliAtuo last aiorigagii vut o v«uc « „ a 


the piopcity to pay the costs of tlie parties to the 
suit) and uuder tins order the prop ity which the 
pUinl ^ MTj''ht to recover lu the present su t was 

aiply,„„- 

session Kailas Chansba Gqoss o FinoaA^ii 
Jaqobbi . . 8 B Ij a, 474 

14 - ' — — — Sntt for account 

agatml executor — Sale ly S/tertJf in exeeutton of 
decree— Riglt of purchaser at Shtrt^g sale 
against purchaser at sale by ino;{ya7re— In 
1855 a drweo tor an account was passed, lo the 
Supreme Court at Calcutta agaiuat A, an executor 
A ditd iQ ISoO, sad the suit which was renied 
against hi» representatives, came oa for consideiation 
on further directioas on the 3dth of August IhSb 
It ivas then found that A a estate was liable for 
111,32 406-11 8, and his rcprescntatnes were ordcieil 
TOB- ZU 


to 0 oa the 1st of ,tpn) lSh7 ireiioutij- i. mu, 
the repeesentatiics of A had on the 11th of January 
1865 mortgnzed the same property together with 
other lands ‘ for the purpose of paying the Govem- 
ment teienuc of certain taluqs belonging to A, 
deceased /’ and the mortgagee having obtained a 
decree on bis mortgage, the property was sold to C m 
exeeutiou of the mortgage decree on the SOth of 
March 1867 In a suit for possession by C against 
B the latter pleaded Its pendens Set I that tho 
nature of the suit in which the dicree of IBoo and 
the subsequent order of 1866 were passed was not 
such as to wAirsat the spphratiou nf the doctrine of 
Its pea. 

1665 

8fft 

NtuiAT'^A Bose 

[I 1. ll.,8Cale,79 9C L B, 173 
IOC L R,U3 
16 Purehaie pen- 

dente hte-^Bijht of pvrehoter against mortgagee 
op properlu — PlaintiS purebassd at a sale by the 
J>)3t>ul Muusif’s Court of Ouatur held on tbif.S2sd 
of Decemiier i8CS the interest of one i' O in a 
cotton screw at Guntur Previous to this oa the 
. I* ' 

S f 


Vu 1, ^ to 

I « I »1 AffToo -ns Ip fia -JOth 


tho l8tU of Itbruary 1870 Thepicsciit pUiutiit 
objected to the sale and was referred to a regular 
suit. Accordingly he brought the present suit t^> set 
aside the decree in ^o 1G of 1807 as rtgaids the 
shsreof P j i the screw at G intur to ca icel tho 
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1>IS PEITDEM'S — continued, 

former, it is necessary to institute a fresli suit. Has- 
am Shaw v. Dhkohapeeshad Chattebjee 

[1 Hyde, 160 

2. — _ _ — The doctriue-of Us 

pendens is in force in British India. LAE3Hi£A2rDA8 
Sabtjpohand V, Daseat -J. L. E., 6 Bom., 108 

GlTIABCHAEn ilANICKCHAim V. DhAHDI TAIAD 

Bhah 11 Bom., 64 

3. ■ Principle of doc- 

trine — Pegistered and unregistered conregances . — 
The doctrine of Us pendens rests, as stated by Turner, 
L.J., in Bellamy v. iS'aiiiie, not upon the principle 
of constructive notice, but upon the fact that it would 
be plainly impossible that any action or suit could be 
brought to a successful termination if alienationa 
pendente life were permitted to prevail. This reason 
for refusing recognition to alienations pendente lite 
made by a party to a suit is as fully applicable in the 
case of a registered as of an unregistered conveyance. 
Laeshitaedas Sabtjpchaed O. DA9BAT 

[I. L. E,, 6 Bom,, 168 

4. JEnglish late, Ap- 1 

plioability of, in mofussil — Suit to set aside aliena- 
tions by widow. — The widow of a legatee of oae-half 
of the residue and the bulk of considerable estate 
sued to set aside alienations made by the widow of 
one of three executors acting as managers; her 
husband, the deceased executor, being legatee of one- 
ai-xtli. The alienations were made pending a suit by 
the same plaintiff in the Supreme Court to administer 
the entire estate, and to e.vpose defalcations and frauds 
of the man.agcrs and executors also, after an iujunc- 
tion issued in that suit prohibiting alienatiou; and 
the alienations were set aside by the Court. Quart 
— Whether the English doctrine of Us pendens is 
applicable in the mofussil. Ee-paete UiliirADHOB 
hlL'NDTjE . . . 2Iiid. Jur., H. S., 169 

5. The doctrine of Us 

pendens applies only to alienations which are incon- 
sistent with the rights which may be established by 
the decree in the suit. AfuErsAMl r. Dakshana- 
AiuBTUi . . . I. L. B., 5 Mad., 371 

6. Assignment of 

mortgages — Suit for possession — A' being mortgagee 
in posscssim of fivc-eiuhths of a pangu (share) of 
certain land — security fora debt of RtOO — hypothc- , 
cated his rights to .U in 1S76. lu 1878 A" bought ! 
two-ciehths if the s.rid livc-inghths from the mortg:i- ! 
gor. Inl.'i79 AT sued .V claiming possession of his two- j 
'eighths on payment of IMOO, and obtained a decree | 
and possession thereof. Pending this suit, JV assigned , 
his m-ntgage to .17. .17 was aware of the suit, and AT 
was aware of the assignment wlicu he p.iid B-lOO into 
Coart for A*. In l'S3 K bought the remaining 
•threc-figlitlH from the m rtgagor, and sued A' and J7 
to recover possesion thertof. ,17 pleaded that he luvd 

a valid mortcuuo over ihrcc-cighths. J/eld by 
3fnrTn.s.tMi Avy.ve, d., tliat if the assigument of the 
mortunuc by iV (o .17 was a real transaction, this plm 
was gooth Per Mctte-sasii Ayyae, J . — The doctrino 
of Us peiAens can only bo relied oa as a protcctioa of 


Ills EEHHEHS — continued, 

the plaintiff’s right to property actually sought to be 
recovered in the suit. Beahaseataei r. Kmshsa 

[X Ij. E., 8 Mad., 82 

7. 1 1 The effect of a Us 

pendens iu India considered. Keishkappa taead 
Maiiadappa f. Bauibit Yadaveav 

[8 Bom,, A, a, 55 

SAit r. Apphedi iBEAuiit Saib . 6 Mad., 75 

8. Possession of pre- 

perlg obtained pending suit.— Possession of property 
obtained from a defendant while a suit is pending 
against him in respect of tliat property must be 
taken to be the possession of the defendant himself 
for the purposes of the suit. East Kishee r. 
Dooeee Chanb • ^ - . 23 W, E, 547 

9. Maxim, “Pen- 

dente lite nihil innovetur." — The rule " Pendente lite 
nihil innocetur" is in force in British Iu(li.n. 
Where the owner of a house, during the pendency of 
a suit by an unregistered mortgagee for- fori closure 
.and sale, mortgaged the same house by a registered 
mortgage to another person, it w.as held tliat the 
last-mentioned mortgagee L.ad no title as against the 

' purchaser under a decree for sale in the suit, .although 
such purhaser was the plaintiff iu the suit. A 
grantee or vendeo of the defendant, becoming such 
during the pendency of the suit, need not bo mado 
a party to the suit; and, inasmuch as the above- 
mentioned rnlo does not rest upon the cqnit.ablo doc- 
trine as to notice, it is a m.atter of iiuliffcreuco 
whether or not, at the time of his becoming grautco 
or vendee, he liad actual notice of the existence of 
the suit. Gueabcuaed AIasickoii.\ed r. Diio-vei 
VAEAE Bhae . . . .11 Bom., 64 

10. I’ossession under 

a subsequent mortgage created during the pendeneg 
of a suit by a prior mortgayee. — A sale or mort- 
gage pendente lite is invalid as against the plaintiff, 
and the vendor or mortgagor is under a disability 
to give any valid possess! in, as against the plaintiff 
ill the pending suit, to the party who becomes a pur- 
chaser or mortgagee during the pendency of the 
suit, whether or' not tho purchaser or_ mortgagee 
pendente lite has knowledge of tho prior sale or 
mortg.age as to w’hich the litigation is pending, or of 
the litig.vtiou itself. Kasim Shaw v. Unadapershad 
Chalterjee, 1 Mode, 160, and Manual JtVuyal v. 
Sanagapalli Latchmideeamma, 7 Mad., 101, fol- 
lowed. B-veaji Gaeesu i'. KunsAUi 

[U Bom., 24 

IE — Sate pendente lite 

— Jtighl e>f purchaser — Mortgage. — On the hint 
August 18G.5 A mortgaged his hoaso to It, who 
brought a forecloaure suit, and o'l 7th .Inly IS'li! 
obtained a decree against .4 for the s.ile of the bouse 
if the mortgage-debt was not p.iid on or before llm 
ff-ltUJfarch ISOS. The debt not h.iving bun p.iid, 
tho liouse was sold at a Court sale on the 15th July 
1870 and purchased by O. In an action iiruught by 
the plaintiff to recover iiossessiuii of the house', mi Ibii 
ground tliat he kid purchased it On the 2ml Augiul 
1803, at au execution s.ile under a common ineacy- 
decree against A, — Iltld that, oven if there liad been 
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XXS FlElTDSI'rs — conittmei. 

Tight to such iDOiet; in vutoe of hia ftuctloa^pnr- 
chase It appeared that the Court nhtch pawed the 
decree in faiour of 2' aud 3/ did so wit^ut juris* 
diction. 3tlcL that, inasninch as the suit in uhidi 
such decree uas made was tried and dcttmined hj a 
CouithaTiog DO jurisdiction, it could not he held 
that A » as bound by such decree, and that it could 
not be said that A uas bonnd to take steps to get 
such decree set aside by means of appeal, or that, be* 
cause he had omitted to do so, it hud become binding 
■on him and hia suit was precluded. Q*i»r< — VHie* 

ther the doctnne of ht pettdtna applies in the ease 
of a purchase in execution of decree. An Shah e 
DisBSB . . I, Za. R, 1 Ail , BBQ 

It u as held it do“i not. Mtouha « Raw 

Rail Addicaht 16 W. IL, 308 

22 ' • — — - ' ' - • Sole t» eite^a. 

t»6M of (leeree~Puro^as«r, of — Decree hg 

jBor/^oyce— Jacumiraaee.— Where ecreditor obtains 
a decree Against his debtor, and in execution puts up 


gagC'boud (although such suit has not proceeded to 
A ditrcel] such judcuicot*creditor purchasing pea* 
(f«ii/s /ife onlj obtains the light and interest of the 
niortgacor in such property— ur, the equity of 
redemption— and does not acquire the property free 
from the^inoumbrnnce created by the dibtw LaXa 
A ll Fbosap i DcuSiKOH 

[1. X, R , 4 Celo , 789 : 3 C. L B.. 390 


my ereiUorina tuit agatntt luecettful •nUrten 
on or elmmantt —ixi 1379 the plaintiff obtidned a 
money decree against two brothers. P and JT In 
execution cf that decree, he attached their one>halC 
share in ccitain fields in 1874 The attacbmint uss 
removed at the instance of two claimants, S and B 
In 1875 the plaintiff sued the claimants, andobtaioed 
a decree In his faiour in 1878 Aleanwhile nt 
December 1374, after tbe plaintiff’s attachment had 


ofl&76,wai not bonnd by the decree made m that I 
salt — first because, as an aactiompurchaser at a | 


IiIB PBNDSNS— continued. 

Court sale in execution of a decree, he derived title, 
luot from P, but by operation of law , secondly 
because P was not the person against whom tbe 
decrcewaa made m the suit of 1875 , and, thirdly, 
because P was not represented in that suit bj the 
plaintiff simply because the plaintiff sought to estab* 
Ush his Tight to attach and sell the pioperty as P s 
property. Alt Shah v. JIuiatn Bakhth, I, L J1 , 
I All , SS8, followed. Laiu Mclii Tuaeab e. 
Kashibai I. 1 j. B., 10 Bom , 400 

24. Presentalton in 

Court of atoard,^ Atttgtiment pending tuoh pro* 
eetdtngs — P and his partners mortgaged certain 
luonaieubfe jwptity topiaioiiff ctn the IWli October 
1869 They had then no title to the property, but 
they sabaequeutly acquired one by purchase on the 
29th June 1871 On plaintiff demanding that P 
and bis pAiincrs should make good tbe contract of 
mortgage and of the interrst they had acquired, the 
matter wasiefcrrcd to arbitratoii, who on the 26th 
Diccmoer 1879, made an award empowenng plaintiff 
to sell the mortgaged pi-operty m satisfaction of his 
debt. The award was presented an Court by pla staff 
on tbo 23id January 1874, and was filed by the 
Courtonthc 23rd February 1874. Meanwhile, on 
the I4tli February 1374, the propicty was attached 
ID execution of u money-decree obtained by a ciedi* 
lor of P and his partners against them On the 
15tb April I*‘74 It was s Id by anctioi and )ur- 


lalrut to the presentation of a plaint for the specifio 
performance of the contract of mortgage, and the 
pioccedings eonsequent theiiou constituted a hi 
I>end«at, during which a mere money-decree-holder 
could ni t, by any proceedings whieh he might take, 
defeat the object of plaintiff's applicaticu to the 
Couit to file his award Paanjivak Govabshah* 
]>As « Basit . . LL.H,4Bom,34 

25. ■ 2Jorfgage hy 

extoaton — 5«it on enorfrjage — Adtaimstration suif 
— JPriS of ft’fa — Sheriff's eaU^Sale in exectihon 
of decree In a suit by the representatives of P D 
a„aiiiEt his brother A D, and after A P’s death 
aganibt his executors, it was found that there was 
over Bl,32,400 due to the plaintiff from the estate 
of the deceased , and ou the ^9th of August 1866 tbe 
executors were orderid to pay this sum into Court. 
The executors disobeyed, and ou the 24th of Decem- 
ber i8C6awnt of yi-/owasi8Sued from ihe High Court, 
in execution of whirb certain property belonging 
to the estate ol A D was sold to the defrndants 
on the 18th of July 1^67. Prciioush, however, cn 
the 12th of OetohcT 1666, tbe executors had mortgaged 
tbe same properly to the j Umtiff, who brought a suit 
ou hu mortgage on the 10th of June 1867. Outlie 
Zstb of August 1807 the present defendants w cro 
made paities to that suit, and in their written state* 
inent they alleged that they had been improperly 
made p^artles. and claimed a title superior to that 
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LIS PE]SrDENS-co«i>n»?<f. 

L'ld not notice. Tlio Court .ilso found that plaintiff 
Lad notice. Upon .appeal , — Reid that, as the pur- 
cliase made by the plaintiff was made while tlio suit 
Xo. 10 of 18G7 was pending, in which .a mortgage 
was alleged aud payment was pr.iyed out of the 
property, the plaintiff was bound by the decree made 
therein, whether he had or had not notice, nor could 
ho in any way question that decree. ilAHUAI. 
PitUVAS C. SAXAOAPAJiLI LATCmilDETAilMA 

[7 Mad., 104 

16. — Retire — RiffTif 

of 2 >urcJntser pendente Hie as against person whose 
lien has Iccn declared in suit to which ilia pur- 
chaser was no parig — Rolice . — Suit to recover pos- 
session of a mutah from which plaintiff had bqcn 
ejected by an order of Court, p.assed in execution of 
the decree in a suit to which ho was no party. 
Plaintiff claimetl under a deed of sale from A (a pur- 
chaser from C and D), d,ated lUh November laCO, 
and alleged that ho purchased for valuable consider- 
ation aud without notice of any other claim. 
Defendant asserted that plaintiff purchased fraudu- 
lently with notice of her late husband’s right of 
purchase. It appeared that defendant’s husband had 
sued C J) and others to enforce a lien upon the 
mutah, and obhiincd a judgment of the Privy Coun- 
cil upholding his lien aud dochariug its priority over 
tho purchase of C aud D. This suit was pending 
before tho Privy Council at date of plaintiff’s pur- 
chase. In 18t32 defendaut’s husband sued C aird D 
for specific performance of an alleged agreement for 
Bale, dated October 1851, without adducing any 
evidence as to tho existence of tho agreement, and got 
a decree in his favour, because tbe Piiucipal Sndder 
Ameon bad said in the original case that' C and JD 
had agreed to sell the mutah. The present plaiutifif 
was turned out of possession under this decree, to the 
proceedings in which he had in vain sought to get 
made a party, on the ground that he was affected by 
notice of tbe former proceedings. Ho sought relief 
under s. 2.^0, Act VUI of 1850, but his applicatio.n 
was dismissed, and he then commenced this suit. 
The Ci'il Judge decided in favour of plaintiff. Held, 
couflrmiug the decree of the lower Court, that this 
was a case of a vendee of property, perhaps subject 
to a lien, turned out upon a decree against other 
people declaring the holder of the lien the owner of 
the property, and that the ejectment was wrongful * 
and procured by a gross misuse of the Court’s process, j 
The effect of notice of considered. Saic 

V . Apsusdi Ibbahiji Said . . 8 Mad., 75 

17. ■ — — Furchase pen- 

dente lite— Sight of suit. — T, having obtained a 
decree against tbe heirs of R, attached certain 
property in execution. P, one of the heirs, objected 
that the decree was made against the defendants iu 
their representative capacity, and that the property 
attached had descended to her, not from R, but from 
her husband. The objection was overruled and tho 
property sold. P appealed to the High Court, 
which passed a judgment in her favour. Reid that 
the sale of the property was one pendente lite, and, 
as such, subject to the final result of the suit between 
the parties ; and that P had a right to come into 


LIS PElSTDEISrS-conffouerf. 

Court as against the purchaser aud establish her title 
to tho property. Ia'Dekjeei' Kooeb r. Pooteb 
BEG trjr 19 W. E., 187 

_ — Purchaser under 

execution safe.— In a suit for rent by the auction- 
pufehaser of property which had beeu sold iu execu- 
tidh of a money-decree, tho defendant admitted being 
in possession, but denied the alleged relationship of 
landlord and tenant, contending that the property 
had been purchased by himself at a sale in execution 
of a decree which he had obtained upon a mortgage- 
bond, i.e., a money-bond with a clause creating a 
charge upon the property. The suit on this mortgage 
was commenced after the attachment upon which 
the property was sold to the plaintiff, bnt was 
pending when the plaintiff purcliased. Reid that 
the mortgagors were bound by the proceedings iu the 
I suit including the attachment and sale, and the 
defendant h.id a good title against the plaintiff in 
the same manner as against the mortgagors whose 
interest the plaintiff purchased, even if the certificate 
of sale was not registered, A purchaser under an 
c.xccutiou is bound by lis pendens, for it would be 
impossible that any action or suit could be brought 
to a .successful termination if alienating pendente 
tile were permitted to prevail. Baj J5ishbs 
SIOOKEBJEE V. EADHA MAD mjB HOEBAB 

£21,^. E., 349 

19. Patni lease 

granted pendente lite. — A patni lease of lands 
granted by a Hindu widow in .possession upheld, 
though made pending an equity suit brought by her 
anaiust her husband's executors. Bissosath Cainr- 
BEB t). Badha Kbisio JIUNDUI . 11 W. E., 554 

20. — ^ — — Purchase of pro- 

perty on which there is a decree in suit on a mort- 
gage-bond — Suit for possession against purchaser 
from mortgagor. — The plaintiff in 3877 obtained a.- 
decree on a mortgage-bond, iu execution of which 
property belonging to his debtor was put up for sale 
and purchased by tbe plaintiff on 5th May 1878. 
Tbe defendants Lad, in execution of a subsequent 
money-decree against tlie same debtor, purchased the 
same property on the 1st April 1878. In a suit by 
the plaintiff for possession aud mesne profits, — Reid, 
following the case of Saj Kishen Mookerjee V. 
Sadha Radhub Roldar, 21 TP. S., 349, that the 
defendants were purchasers pendente ZtVe, and were 
consequently bound by the proceedings in the plain- 
tiff’s suit on the mortgage-bond. Jhaboo o. Eaj 
Chundeb Dass . . L Ii. E,, 12 Cale.f 299 

21. — Sale in execution 

of decree — Auction-purchaser — Ses judicata. A, 
the auction-purchaser of certain immoveable property 
at a sale in execution of a decree, purchased with 
notice that a suit by R aud JR against the judgment- 
debtor and the decree-holder for a share in such 
property was pending, but did not intervene in such 
suit. Before the sale to A was made absolute, R 
aud -J/* obtained a decree in the suit for a moiety of 
the share claimed by them. A took no steps to get 
Ench decree set aside, bnt sued them to establish Ins 
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XiIS PENDENS-— conhnuerf. 


chaser at the Court’s sale in August 1885,^look the 
property subject to the defendant’s mortg^e of 3 ’s 
share to the defendant in iSSi, hut free from the 
cScct of the subsequent sale by 3' and JT to the 
defendant (3) As this naa a suit for ^osaeasion. 
and as Vi share had been mortgaged to the defen- 
dant srith poeaessiOQ, the ptaintiif was only entitled 
to joint possession of the property with the defen- 
dant* Uc could file a separate suit to redeem defen- 
dant SEivjiBaM SaHBBUAU MaBwasi v. Wama^ 
Nabaitah Joani . I, D. B., Bom., 830 

33^ .,- . -Purchat* 

mori^agtt at «af« «n ereentton of decree qf property 
seceral moW^a^e* on tt— Purchaser heforeoM 
dnrxny morfeayee'* mxt and afUr drtree therexn 
} ow ({fferted ly tf— The plamtiS la this suit had 
kueceeded to fo ir, out of Eve, moi-tgages enWiqneut 
t) Lib oun, which had been executed beforoaifiwc 


the suit m which the dicree was made Beld tliat a 
distinction must be made in respect of ubtlher the 
mocteages so transferred to the phinliff had been 
executed * 

suit. As 

the plaint • 

was entitl 

puiciiascr of the decree As regards the mortgages 
executed after that suit uas brought, the plaiutitl 
was hound by the deetec. and his interest in the 
mortgages, transferred pendente lite, passed totho 
purchaser On the other h&nd, persous who have 
taken transfers of property subject to » mortg^e 
cannot he bound by prcceedings tu a subscqnent suit 
hetweeu the prior mortgagee and the mentgagor, to 
which they have-not Wen made paitiea Usies 
Cat7irDXh SiBCAB*!. Zabub Fatima 

[I. L. B.. 18 Calc., 164 
L. B , 17 1 A , 201 

34. — — ' — - — ^ — - ■' - Suit retmlUnyiH 


J 1 .'i «. Maa 

referred Chut whither hifore or after tho mot^ge 


DIB BENDEN8— eonftnued, 
to S was not clear) against the order of 28th Decem- 
ber 1872, and tie appeal was, on SOth Jfsy 1874, 
settled by a coiuprouiisa between tho plaintiSs and 
by which among other condt lions time was granted 
to A to pay off the decree, and a twelve anna share 
of the properties claimed Was released from attach- 
ment, the attachmei t being continued asaiust the 
other 4 annas share the order of the Court was 
simply that *‘the case be struck off” Tho 
decree not being satisfied, the pUiutiSs took out 
execution, and the properttes were put up f>r 
sale and purchased by the plaintiffs ou 27th 
horember ISSd. Subsequently in execution of the 
decree £ held agaiDst 1, the properties were agaiu 
put up for sale and purchasi d by J2 on 14th hos em- 
ber 1^4, In a suit against U and A for declaration 
of the plaintiff’s title and for possession of the pro- 
perties,— ifeid that the order of the ( ourt and the 
compromise ui the claim suit were n't such pioceed- 
iDge as from nature of the su t and the relief pi-aycd 
It lould have expected would luult, and that he uaa 
therefore not bound by them as a purchaser pendente 
Ixle Eatlath Chandra Ghote v Fuf Chand 
Johan, $ S L. B , 474, aud ^oss'sinunAtera 
Bxbeet ifilrotnaBoee,! i. F .8 Oale ,79.rofened 


quesliouing that title Porexh yuth Slxikherjx v 
Anath Nath Leh, X L B.,0 Cate, 2$S, folloucd, 
Enao&r blosnit Ro; v MAitOMrn Muiaepas 
Hossbib . . , I D B , 18 Calc., 188 

ehater bound ly Itt pendent —~K broueht a suit 
gainst F torccoicrposstssionof cirtamlaud hitst 
that suit was pending in the Court of first ins'auce, 
tbc right, title, and interest of P in the land were sold 
la (xceuUon of a decree against him at the instauee 
of u jw^ment ctedilot all purchased by G Suo- 
ecquentto O’s purcbere, A's suit was dismissed by 
the Court of first iiiataneo , but A appealed, and the 
Appellate Court reversed the decree of the Court 
below aud ga\e judgment lu K‘t favour G, who 
was not made a party to tho appeal, theieupoo insti- 
tuted a suit against £ to eject him and obtain pos- 
tcssioa the land IXeld that tho doctrine of In 
pendens applied, and that G was not eutitled to 
maiutam the suit XXetd fnither that it made no 
difference to the application 6f the doetrine tbat the 
decree of the Gemrt of first instance was in faiourof 
ty* predecessor lu title, for that dterce was open to 


rLL.B-.15 Calc., 84 
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LIS PEISrDLNS-c*.«rnn..a’. 

Ot tliC J^l^UUtlU. TllilVl iUVt Wvi-a CCits 

1 \» ;\_ulusl tln! y'rca^’l.t di CU tllC "louuj llul 

tiuy unt' imj'ixij'trty udd.td •, ! ut a dicue I'or silo 
\i.i» ^iwu u.;aiiist tlu'vXvculcr*.m lUcuGoa of which 
til' nort.,'i.;id jiroi'urty wa» ivld io Iho j'UiutliT. 
l_u •> j’.il Miiucul ^^iU ItouoU i y ilic idaiuiiil for 5 .c»»s- 
wo'.i. llfli tii.it the diSsUihiiita Wife cutUitd t» 

vciUvin, jud iViiv lut ul?(C’,i.d tu the juit oflMw as-i 

,'iif i 1 “.,',, u!. Ciiryiii;:; A'uJt MiLiics r, A'lni* 

UAM'IVVMUJU: , . I*Xul^,, SC.Uc., 600 ! 

^» 3 . — — — — I'* 

I / iVci't. — iVi. !• iii.'ijcii.r;).'.— On the X't’tb June ) 
l>ri' the I'hiintitl oht-iiu.d .1 ii:(.>:it\-dicrii-l>yco;iJC!!: J 
aicii’it the lathi r-in-l.iw of the di fuiihii.t, O .1 • 
tlie tt'itSs if Jul\ 1S7('> the jiUiatitJ: .ittacluvl a home ! 
spj'.uiiitly hil r_-iii 4 tof.'. On the Itith t)et. h, r !S 7 ti j 
Ihedvliud.u'.t «id A’ forU'..d!itiii.v!'ce,:ii;dilhg,tltlkit / 
ihi ho't'i' in nui the I'lvi'itty of hvr diciaiid j 

huii.ivtil and if, at'.d she cui'.v.vd the rieht to i 
eo iti'.nve to U\e in it. On the it);h 0 : Xauiuicr | 
lS7ih nud duvin.: the y-indiuey of the di.i\«.hn'.i’» j 
ve.i* iie.iimt ii> the In u^e^\ii.-c!du!ld^rth^'l'UiutuT■» ' 
dicrie .v-iih'.>t i:, .uid the 5 1 -.intid' Uiuisilf l<e-.iu.etho j 
turcLiiir. Uu tile :o.'tti 0 ; Juno 'S7r the det\ud.vut ' 

eht.d’uvl :i diciee a_.;i;'.,it II in tiiuis of the jir.vN»r ot 1 
lur 5 ’i lint. On the ti'tli cf .Vii.-n.'t lS7t>che i UiutitT • 
tiouihl tile ytib-cn* iUil to ijict the ihftinhitit fcim t 
the ho iM. i/e 'd that n lut the jdaintiiT tv n^ht from ' 
II wiv.v ills rielit, title, and intvrv,.* in the l.on>e, i 
wliieh I viuj auhj. c5 to the dccrvc in the deuiulir.t‘» , 
JH'idi-i.- .'lilt, the ylaiut.ifs inucleioe w.v» likewise j 
auejvet te the snuie. and the elreuuxst.inee that the j 
yhiiiitiff had ylacevl a prior attaeliunii: on the house 


LIS rEia»EK3-ecrhf,-.ucJ. 

A ^t)iou.rht a suit ajuiiist li for partition, and ia* 
IS 4 O o.taiacd ,1 decree apjvuitiinj a ci aiuihsiouirot 
p.iititiun and dirvctiiir the paitition, ^0 nluru was- 
uiade to tilts conmuss'xu, and no actual partiS.n 
come to. In It ,3 A cutmuid a dicxie for an a,'*- 
tour.t .uid for lainiviit, ir in dcf.nr.it for sale of the 
ptcpcrty. In ;S7S A’s alure was pu: np f, r sale 
and j u'elasivl liy C, and C was j ut into icssissicc. 
T.. i..i trou’ht a suit aaaiusi A for lartitiau. 
. 1 , • .... 


on the I 

uuue no dUTirvnce. 'Ihe jliiutiil' tin r, fore ctnid 
tut ijiet the defendant durit-.: inr lifetime. 
Ihit.v.ui r. Kl^.l^£J^c^ . I. L K., G Eou., 567 

' 37 . — ^. 1 ?. 




. 71 , 


crif rerecjcj — 


o. lulinr o''t,iintdadceriea. 


.lie xcuainy oy* 
o/J-^dj, r. 

aiust .!/ and an. ther, 


I'roa.ah; to s.-.le and pureliasid -It's pr. jHrty pet'dina 
aiijcah I’he dicue hiiiuc: t'lcu reicrscd. — Hr!.' 
th it J/ wMs ciitiilcci to thercstcnition ot his prop.'tty. 
Slid no: nnriiy to the pn cccds of the sale tlnrccf. 
Sai'.Vsiv.v r. >lrrxc S.vi;-vi>atui CnEin 

CT.Ii.K„53Jad..l08 
See L.tri Kosu r. Soasiij:.! Koeu 

[LL. E., 3 Cvtlc., 724 

2 S. JV.-.'/uoj ieaji 

— t'ui’fi ii.'iv.’i tj'ir.is.'e — A deertc-hoider, who 
has obt-iiucd j'Osstssion of land iu suit pitidiuc an 
nppiai. canrot gr.uiC a pcxtHttni! Ease thereof nhie-h 
will l-o hiudin^ on his opjoue'us in the event of the 
decree Leinc: rewersed. GArarAXi Eabuisa Paxta 


hlAHAPSTt GCRIT 
BSTI Ctl’EtT 

29. 

'i 

fiief 

« Is a — 2 i er J ul fe 


Uajat-iti Kapha mam AIaha- 

I. L. E., 7 ATad., 93 

lerj.terdecnttf/.r 

partitisf. — Av> refur.’i to I'ci.-i'.-iiSsf.a — oj' 
i5..Te — i’nrei.iie fv a itranyer aj’ acriica ^J' isf 
fmds included tn f.ie tfeerer — ^oi'f fy .iiM^/crpartf- 
. — A and i> wexe' the joint owners 
iu equal sh.ires of ceruiin property, lu IStS) S 
uiart^u’ed his sluire to A under a uicrt^sje-deed 
diawu up tu the English lomi. Eater oa, iu IS69, 


In ISol C 

Held tlut the decree' ollaiind by A in iSiS put an 
end to Xi's rirht to rtCeiiu ualiss he paid the 
anivUnt found due axaiust him, and thvtefcrc, at the 
time ot the- s-ile lo C, Jj’a tight to mheui had cease-d 
to exist, and the jiQjerty w..s i.o longer suhjtct tc 
partition under the ehcreo of 1S70, and shtrefere 
the patlitiou asked for v.r.dir tin' s-dt of ISSI <o’.dd 
net be rnuited. Ksuii Carsuss JIixisu r. A>'ArH 
Xath D;.i- 

CI. L E., 10 Calc.. 97: 13 C. L E., £48- 

30. — .ITcrfyuye c-tc- 

tuleJ durinj y c.a :e.i,*y I'J nrfB.'c-aaare snij is iriich 
decree it unde c.joryi'ny tr yer.'y nr.'-fy.syci — 
Tr-iUtur ij" I'r^^eeit/ Act i'l E cj' l&S2j, s. oO . — 

.' Where a untnher of a Hindu family, during the peU- 
I dei.ey efasuic for ataiuteuat.ce which resulted in a 
; decree- chiraiug the Lcuso in suitjtcgethir with c2;.r 
I property with the tuainteuanee e'Uiutid, uort^aged 
j the Le-usc in suit 10 the p!.iintin,— IhJ { that he was 
' entitled so to da, and tLitthe validity oftheutori- 
, snigo w-.'.a la : atlccted by the dce'triue «l' fihyfS.fe.w. 

J JIamxa Gsam.im c. EiXArrA Caitm 
j • [E L E., 13 STad.. 271 

‘ SI. J’l.re ?r jrer of r.:7sr 

I in ereeatioji or* deerct~Ali.:e-,r.eaI rf cr-.jreriA 
1 li.v.'e ii.V/..'. — Where she dex’e'niiint in an t ject- 
( tueiie action had bought tie v 2 la-ge in questien at a 
I ssie in exev-utioa of a deorce obtained by the snort.- 
1 yagee an-aiust the ti.crtg-a-ors thti\of. i; appt-ared 
' tht: prior t,) his purch-sc- the plaiatifTs vendor had- 
i sUed to establish anaiust the parties to thA decree 
‘ his title to the a silage*, and had s-uEecssendv' ebtaiued 
j a decree i'a his faiosir. Held that the defcr.vianc 
} touche geacVc.re- fiVc, .and w.us bound by the decree 
J so obtained. That res-u!t coui,! not be avoided by^ 

■ sh.»wu;c that the m.rtcageV dveTec-holuer had 
attaehe'd the village prior to the rust by the pl.-du- 
tiii s ves'.dor. Jlori Lal r. EASAU-rr-rnc 

{L. E.. 24 E A., 170 
EE.B..25 Caio.,179 
I 'G.'W.aSr., 63gs 

32 . JTeeree • .-s cjtrf- 

gro.ge — ^ lie of tterdy ryt'.:' f..-n3 Vcsdtnj yr. e-ssi/syr , 
fa ear,-!.rf, a cf iiVcfcc.— On the iind Ar.cr.st ISSd, 
r auel Si issortg-aged cxrt-ata land to the plaintiff by 
an u-aregistcred mortc-age. Oiithe 17th Eay ISSl, . 
Ealoue inortcagcei the sASue lasid so the deicudanr. 
This uicrtgage was duly registesrod. SubsiejUcUtly to 
the date of the defendant’s usortcage, the pdaiude 
sued I* ami W cu his iccrtcases .and on ioth August 
ISSi he cot -a die-re-o fer the sale of the reortgaged 
property. 0.u EtiS'oTemherlSSE he' applied for cXc- 
cuticu of his decree, mad hi August ISSo the exceu'- - 
tioa sale took pEce and the property w-as sdd to cue 
J>, who was the plaisitS’s uotniuee. ' ileanwhile,. 
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Ilia PENDENS — c^Unued 
liowerer and pend ng the plaintilE’s etecatun pro 
ceedings I and K on the 14th Sfarch 168> fold the 
property to the defendant by o registered d ed of 
sale The plaintiff notr sued tlm d^endaat fcr pos 
seasion JlflA (1) that the sale to the defendant on 
the 14th March 1885 pending the plaintiff e execu 
tion proceedings was a sale tie»^e«i« Hit and xoid u 
against the plaintiff (2) That the plaintiff aa pnr 
chaser at the Court a sale in August ISSo touk tho 
property sobjeettothe defendants mortgage of T’a 
share to tl e defendant la 1884 but free from the 
effect of the subsequent sale by Y and i. to the 
defendau ^ lOMiession 

and aa 1 

ilaat rvit t • 

io joint 

dant He coma u « » j - » 

dant SHXViiBiU Sahebram MAhwara t Wama'i 
I tABATAK jQsni I. L B., 22Bom,d3d 

83. 

f ith tt tra 
dunay mo 

I Ota <t^<c<sa fiy *1 — u , 
tucceedid to foar out of fire mortgages sobs qaeot 
to bii omn rhich had been CACcutcd before a decree 
obtained by a mortgagee Tb s decree bad been 
purchased by the first lofendant who also congLt 
the property at the execution sale The plaintiff had 
* any specific prupcety Koav Ali t. pEerONAi 
SfiPitsx Gajsab 1C W H , 62 

44. rrun^er o/Pro 

per/y A.ct, t 69 — Mortgage —Of the three owners 
of certain properties tno executed a mortgage of 
their iQtercit la December 1S72 la 1879 a creditor 
of thethrceobtaincdamoney dcci ee against them and 
in execution attached inter aUd the propertiea 
subject to the mortgage In July ISSO tbemort 
cagee luterrened id execution and an order having 
been made d rccting that the property be sold eub 
ject to his mortgage Iks filed a suit apon his mort 
gage The property was brought to sale in exeent on 
, ’ ™ "n».^p.Tfn jn isoTCmbtP 18SO and the 


1884 and was purihased by one who wgu u uw 
interest to the plaintiff Seld that the defendantfs 
purchase was subject to the doctrine of fis pendens 
J[rxm UvAS v Axsd X It B ,14 Mad., 49l 


46 - 


— - — Trantferqf Fro 

feriy Act, SI 52 S3 — Con/niuiton ifuiCybr '—fwo 
properties A and B beloagmg to different owotxa 
Were mortgaged under a joint bond for the samedebt 
The mortgagee put his bond in suit and, bavuig 
obtained a decree caused property A to be sold tbe 
proceeds of ubich proved more than suffciCDf to 
satisfy the irliolo mortgage-debt Before sock 
however X had, in execution of a Aim/de mono 
decree, acquired a share in property A- Xacnod 
ingly sued for contribut on f om property B *“ fjv 
so far as his share in property A went is 5*'^ 
ffed the inortgage.debt, and ul£iinafc{f e^t**** 


XIS PENDENS— confinuetf 

fo B was not ch'vr) against the order of 28th Deeem- 

, ,o..« ou SOth May 1874 


ment, the attachme t being coniinueu ua. „ 

other 4 auuai share the order of the Court i aa 

auuply that the case be struck off ' The 

decree not heiu^ satufied, the plaintiffs took out 

execution a t in f r 

sale and p 

htovember 1 

decree £ he] 

put up for s 

ber 1884 

of the plain 

pertics —III 

compromise 

iDga as froir 

12 could hai 

therefore noi conuu i>y n, — ^ » 

ttte Xatla ’’ Olmse v Fill Chani 

Jokort 8 • 

Jitbee r A</ 
to SemlU 
aor the CODS 
as a purchas 
also that un 


by t ** «, f 

pur N, ^ 

the valioixy os luo ^ o "s* ' “ 

that they were pot bound by it not being parties 
thereto and having m the alternatiTO claimed tie 
n^ht to redeem Qie mortgaged property — AT/f® 
that the defendants were bound by the mortgaC** 
decree the prmciple of /i* pendens appJjn’ff*®*,^ 
rase Bab Shahkab Prasad biuoff • ^qbq 
Goduo, Miw ILK, ' 

fd Cl " » 

LIST OP CANPIBATSS XT MUNICI- 
PAL ELECTION 

See CanwriA CoKSotiDAriox 

^^^19 Colo- 183. 185 note, 198 
XJST OE AT ELECTION 

^ee CUU^ 

7J7 


JX>A^ 


CosraACi— Cos^rtrov Pebcwsw 


qr^iiAUTiTIOvAcT }s T tsrSPs^ 
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Ills PHN'DEIS'S — continued. 

of the plaintifE. That suit was dismissed with costs 
as against the present defendants, on the ground that 
they «ere improperly added; hut a decree for sale 
was given against the executors, in execution of which 
the mortgaged property was sold to the' plaintiff. 
In a subsequent suit hi ought hy the plaintiff for posses- 
sion , — Meld that the defendants were entitled to 
redeem, and were not affected hy the suit of 1867 as a 
lis pendens. Chtjkdeh Nath MnEmcK i. Niea- 
lUNT Banebjee . - . I. Ii. E., 8 Calc., 690 

26. Sale in execution 

of decree — Prior aitachment.—Qn the 29th June 
1876 the plaintiff obtained'a money-decree by cousent 
against JJ, the father-iu-law of the defendant. On 
the 24th of July 1876 the plaintiff attached a house 
apparently belonging to B. On the 12th October 1 876 
the defendant sued 5 for maintenance, and alleged that 
the house in question was the property of her deceased 
husband and S,, and she claimed the right to 
continue to live in it. On the 10th of November 
1876, and during the pendency of the defendant’s 
suit against B, the house was sold under the plaintiff’s 
decree against B, and the plaintiff himself became the 
purchaser. On the 20th of Juno 1877 the defendant 
obtained a decree agiust B in terms of the prayer of 
her plaint. On the 27th of August 1879 the plaintiff 
In-ought the present suit to eject the defendant from 
the house. Meld that what the plaintiff bought fiom 
It was his right, title, and interest in the house, 
which being subject to the decree in the dafood-g-aV-' 
pending suit, the plaintiff’s pu— Jiio decision but 
subject to the same, and tVne decree of the lower 
.souio (iTaicn’u>u<u'd^ ciic Seller’s title to the property 
and the decree was subsequently appealed against 
and reversed by the Appellate Court , — Meld th.at the 
doctrine of lis pendens applied, as the plaintiffs pur- 
chased during the active prosecution of a suit within 
the meanhig of a. 52 of the Transfer of Propci-ty Act, 
although no appeal was actually pending at the time 
when the purchase was made. Maseemunnissa 
Mibee v. Milraina Bose, I. L. B., 8 Calc., 79, 
referred to. Golind Chandra Boy v. Guru Churn 
Kurmohar, I. L. B„ 15 Calc., 94, followed. In- 
durjeet Koer v. Bootee Begum, 19 W. B., 197 ; 
Chundee Koomar Lahooree v. Gopee Kristo Gos- 
samee, SO TFi B., 904; Kishory JSobun Boy v. 
2Iahomed Mujaffar Mossein, I, h, B., 18 Calc., 
ISS ; and Moti Lai v. Barrabuldin, I. L. B., 25 
Calc., 179, relied on. Meld further that the law of 
lis pendens in England is different from that prevail- 
ing in this country, which is founded ou the fact that it 
would bo impossible to bring any suit to a successful 
termination if alienations pendente lile were pennitted 
to prevail. Deho Nath Ghose r. Shawa Biuee 

[4 C. W, NT., 740 

' Transfer of Pro- 

perty Act ("IS^SJ, s. 62 — Transfer pendente life - — 
2’ime at ichich a suit becomes "contentious." — Meld 
that a suit becomes a “ contentious suit” within the 
meaning of s. 52 of the Transfer of Property Act, 
1882, at the time when the summons is served on the 
defendant. Badhasyain Mahapatlra v. Siba 
Banda, J, i. B., 15 Calc., 6-17, and Alloy v. 


Ills PEUDEHS — continued. 

A bi ought ,a- suit against B for p.artition, and iw 
1870 obtained a decree appointing a ci mmissioncrof 
partition and directing the partition. Eo return was. 
made to this commission, and no actual partition 
come to. In 1873 A obtained a decree for an ac- 
count and for paj ment, cr in default for sale of the 
property. In 1878 B’a share was put up fir sale 
and purchased by C, and C was put into possession, 
lu 1881 C brought a suit against A for partition. 
Meld that the decree obtained hy .1 in 1873 put an 
end to B’a right to redeem unless ho paid the 
amount found due against him, and therefore, at the 
time of the sale to C, B’a right to redeem had ceased 
to exist, and the property was no longer subject tc 
partition under the decree of 1870, and therefore 
the partition asked for rrnder the suit of 1881 couhl 
not be gr.anted. Kibte Chuhdeb iliTiBR c. Ahatu 
Nath Bet 

[I. L. E„'10 Calc., 97 : 13 C. L. E., 249 

30. Mortgage ere- 

tuied during pendency of mainienance suit in which 
decree is made chary iny property mortgaged — ' 
Transfer of Broperiy Act ('JB of 1SS2), s. 92. — 
Where a member of a Iliudrr family, during the pen- 
dency of a suit for maintenance wiilch resulted in .a 
decree charging the house in suit, together with other 
property witli tlic maintenance claimed, mortgaged 
the house in suit to ,the plaintiff,— J/eW that ho was 
entitled so to do, and that the validity of the niort- 

decree declaring that two of these shops were r.ot 
included hr the mortgage. In 18C!) the plaintiff’s 
father (the mortgagee*} sued A upon the mortgnge, 
and prayed in the same suit that certain other land 
irot included in the mortgage-deqd might be held 
liable for bis debts in lieu of the tno shops. Hi* 
obtained a decree on the 2rith November 1869, which 
ordered Rl,29 1 to be paid ■' on the liability of the 
land in the plaint mentioned.” No steps were taken 
by the plaintiff to execute this decree for so\ eit years. 
On the 18th Augirst 1S7C .A sold to the defendant, by 
a registered deed of sale, a portion of the land so de- 
clared liable, and the defendairt entered into piosscssiou 
without notice of the plaintiff's decree. The plaintiff 
now sued to obtain a dcclar-atiou that tlic laud w as liable 
to be sold hr oxeerrtioir of his decree of 1869. Both the 
lower Coirrts dismissed his suit.* On appeal to the 
High Court, — Held that the defendant rva.s a pur- 
chaser for value without notice of the plaintiff’s 
decrees, and tcok the land unaffected by the plabtiff'.s 
equitable lictr created by the decree. There was no 
lis pende7ts. 'The litis contesfatio had ce.ascdr 'J ho 
decree, which was a tinal one, had terminated _ titc 
litigation betweerr the jrartics, and now only remained 
to ho executed. There was, moreover, in this c.ise 
the fur-ther circumstance that nothing luid been done 
in the suit after the decree and during' the .seven 
ycar.s which elapsed between it and the defcuitant's 
purchase iu iS7G. Ve.vkatesu Govixn v. M.iuuTr 
[L L, E., 12 Bom.. 217 

41. Transfer of Bro- 

perty Act CIB of 18S2J, s. 52 — IBAen a suit be- 
comes contentious — Briority of registered mort- 
gage. — As toou as the tiling of the plaint is brought 
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XiOCAL IirVESTiaATION~flo«<.««e<f. 

See SliHIaTEATE, JCBlSaiCTtOH OS— 
GeBSSAL JUBlSDlCTIOK. 

rr.I4.Il., 19 All, 303 
3 C. W. N., 607 
See Ca3£3 vndee Special ob Sscomd Ap- 
peal— O inca Cbuobs opLawobPbo- 
CEDCBK— Local Intestioaiioks 
See Tbabsesb os Lsiuival Casb — 
G&QVHO SOB TSAKSSSa. 

[I h H., 31 Cale., 030 
r. L. a., 19 All , 302 


natnre caq ol1,v bo obtained oatbeipot Buovtakeb 
Dott Sisoa \ Bees Sihoh S N. W., 196 

2 . ApphoatiOQ for inspectioa 

or local investigation • C%t>i J'rcceanre Code, 
1^59, !• 1^0 — Au aiiyhcati a lioder t ibO, Att VIII 
of 18o9i should bs mide at the heating of the suit, 
aiidsot preuousl; Uaczikbov, &fACSEHZiB ft Co 
« Bbqobau Doss Boutke, O. 0 , 243 

3. Discretion of Court— Local 

{n9ui»'jr-—lt is within the discretion of a .TuJge to 
order or refuse a local mguir;. Easr BEnARCi 
Sreou <. Saqss Bor . » . 12W. B., 70 

Obauauv Lopez . . IW. R,14l 

4. Beforenco to a Commissioner 

— C»«I Procrilirs Code, * 392 -The local inicitv 
jjitiou referred to In Chil Proccduu Code s 392, 
jin:AUjipo>cs the eiuCeace on (he record of indi- 
pendout eiidtnce which re^luitet to be elnadatcd, and 
that sccUun does not autlionze a Court to delegate to 
a Coismissionei the trul of an/ material issue which 
it u bouud to tr;. SaKoiu 1 Mooeaw 

[I. li. R, 10 Mad., 360 

6. . Power of Court to direct, 

when parties no not ask for it — Srmani order 
Jor (oca£ otiMfi^ jtioij —In a suit for lanA where 
the qucstioti was as to whether the land lay witbiu 
the bouudarip* of the pUintiffs’ or the defeadjots’ 


Court thireupoQ dialt with the case upou the 
materials befire it and possedadecrec Uponapped, 
the lower Appellate Court remanded the case f r (he 
purpose of a loral lavestigatiou being held at (be cost 
of ttie plamtilf in the first instance. Held (bat 
tuasmuch as nnther of the parties desired (0 hare a 
local investiRation, the Court was wtougiuremaDdiag 
the case, and that it was bound to ilecido it npun the 
eridence before it. Jatisoa VALiEt Tb* Coupaxt 
r. CasBA Tea Coupami I. L E., 18 Calc, 45 

6. Ncitics of local investigation 

-^wil Procedure Code, 1859,».I80— Thonghlhete 
■was no express diieetion to that effect in s. ls& A*t 


LOCAL nSTVESTiaATIOIf— 

VIII of 1859, yit it was necessary to give notice to 
putties of the time when a local itii estigation ordered 
by the Court was to be iielJ Kisxuiuokeb OsorA v. 
Koujitoh . 12W.R.,139 


Court to hold a Iccal luquiiy Rasi Doss Koowdoo 
«. Nil Casto Daua . . 8 W. B., 6 

BvABAta SiaoH e IkkvbJeet Eoeb 

tS W. B., 331 

^ Bahaloob Allv 1 DooUHEH Sinaii 

[7W.E.,27 

Instances of improper appointments are given in 
Dooboa Doss Csatebboee v. Gooroo CuiTiitr 
UiSTkEB . . . 6 W. K , Act X, SI 

and TBBLUcanaAEKB Roy t Moosalebppb Rot 

[13 W. B., 285 

8. — — Duty of Judge to conduct, 
local laveatigation— Ciitt Sr ceJure Code, 
1$S2, t 399— « S92 Civil Rroceilnro Code, cUarljr 
shows that where a Judge can couviuicutlv conduct 
a local investigaiiou in ptrson he should do so. 
Owabkabath oa&lab r. PBOStrvtio Kvuab HajbA 

C10.'W.K'.,88a 

0. Question of disputed bound- 

ary— Porm«»oi» before dale <if tmi •~dTetd that 
a local inquiry ought not to hare bees ordered in 
this case, where the question to be decided was 
one of disputul boundar>, which iurnid chuily on 
possession before the date of suit, and that the 
bubordinate Judge would hare been justified lu dis- 
ngarding the Ameeu's nport and trying the appeal 
on the reewded esideate Lalbe Dots Achakjbb 
*. Kbettro Pal sisda Rot 17 W. K , 473 


See IswAu CnAir&BA Das 0 . JcQAL Eibuobe 
CaocuRBSiiT . . . 4 B L B., Ap , 33 

[17 Vr, R., 473 note 


10, Asoertainmeat of fact of 

marriage. — lu a case where the issue is nbetUcr ' 
two persoQS bear the riUtiou of man and wife, a 
Judge IS not justified iu gome himself to the milage 
where the poi-tics Inc, la order to male inquinee 
among their neighbours, nueb less in holding such 
loe^ lurestigatioa on a Suudsy, and without dne 
notice to one of the parties. Jcehoo Sahoo r 
JvssooA Koosb . . .17 W. E., 230 


IL - 


- Power of Judga to order 


local iuvBStigtioa by Subordinate Judge _ 
A Jo^e has no power to ordtr a '-nbordinate Jndge, 
wbMO jad„mtat is before him on appeal, 
and inspect the locality and malte a report. Sofb 
a nport cannot be treated as emdtnce lae wav or 
the lAben If the Jndee was of opinion that s 
was necesmry to take furtlur eridence, he oucht 
to hare pPxeedcd as direeUii by ss. do* and 3 m 
A ct VUI of IS 9.^ and it was compcicnt (» ?--w. 
if necessary, to oruev an Ameea or any 
person to tais a L-cA inrcsugalioa cnif *. lew 
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LOCAL BOABD. 

H'otico by President of— 

See I’ENAii Code, s. 18S. 

[I. L. B., 20 Mad., 1 


LOCAL GOVEElSrMElirT. 

Order of, efibet of— 

See Bench or JIagisthates. 

[I. L. E., 16 Mad,, 410 
I. L. E., 20 Calc., 870 
See Junv— J huy in Sessions oases. 

[I. L. E., 23 Mad., 632 

See MAQlStnATE, JuitlSDICriON or — 
-POWEll or II AGIST BATES. 

[16 W. E,, Cr„ 79 
See Shaid Cause Couet, Sloruasm — 
JUllISDICTION— IIUNIOIVAI TAX. 

[L L. E,, 13 Mad., 78 

Power of- 

See Bo'\niAY SunvEX and Setteement Act 
(I OP 18155), S3. 3‘>, 48. 

[I. L. E., 1 Eoiu,, 352 

See Goyeenob op Bo:stBAY in Council. 

[8 Bom., A. C., 196 
L L. E., 8 Bom., 264 
See Qoyebkob op 'Madeas in Council. 

[2 Mad,, 439 

See High Coubt, Jubisdiction op— 
Madeas— Ceiminal 5 Mad., 277 

See Magisteate, Jubisdiction op — 
PowEiis or Maoisteates. 

[16 W. E„ Cr., 79 
L L, E., 9 Mad., 431 


LOCAL QO'VPjEE'MBET — ^concluded, 

. 1874, tlio Local Government cannot, by extending am 
Act which is of necessarily restricted application, 
malic Its provisions applicable to an entirely new* 
subject-matter.— iir., the litigation of a new local, 
area. Accordingly, where the Governmoiit of Bombay 
issued tho following notification, Mo. 823 of 1886, - 
" In exercise ot the powers conferred by s. 5 of the 
Schcdulejl Districts Act, XI V of 1874, the Governor of 
Bombay in Council is pleased, with the previous sanc- 
tion of the President in Council, to extend to the 
Island of Perim the whole of Act II of 1864 of the 
Governor General in Council, with the ex'ccptiou of 
S3. 2, 17, and 23. The Governor in Council is further 
pleased, in exercise of the pow’crs conferred by s. 6 of 
tlie Scheduled Districts Act, XIV of 1874, and by any 
otlier enactment, to direct that the llesldeiit at Aden 
shall he Sessions Judge and Court of SeEslon for the 
Island of Perim, and shall exercise the same jurisdic- 
tion and powers in respect of the admhiistration of 
civil and crimiii.al justice in the said island, and in- 
rcspcct of the trial of persons committed for trial by 
the Court of Session for cffeuccs committed in the said 
islaiul as arc vested in him in Aden by the said Act,”' 
— Held that the provisions of the Aden Act II of 
1864, whicli (as appears fiom the preamble) deals 
with the litigation of Aden alone, could- not bo 
extended to Peiim, without enlarging the subject- 
matter of tlie Act. Held .also that the appointment 
of the Political Eesident at Aden as a Sessions Ji 3 ,dge- 
and Court of Session for the Island of Perim made 
under cl. (o) of s 6 of the Scbcdnled Districts Act, 
XIV ot ls74, was valid and effectual with reference 
only to the jnovisions of the Criminal Pioccdure 
Code, and that that portion of the notific.ition which 
regulates the exeicise by the Kesident of bis powers- 
with reference to Act 11 of 1864 should be treated as 
surplusage. Queen-Empeess v. MiNGAL Tek- 
cuAND . . . . X. L. E., 10 Bom., 274 


Etiles made by — 

See IlULES HADE undee Acts. 

See Poets Acts, s. G. 

[I. L. E., 17 Mad., 118, 397 

Suit against— 

See Koetk-Wbsteun Peotinces and 
O uDH MOKICIPALITIES ACT, S. 28. 

[I. L. E., 1 AIL, 269 

1, — Small Cause Court, 

Mqfussil — Civil ^Procedure Code, ss. 3, 360, ch. 

— Iiisoliency jurisdiction. — Under s. 360 of the 
Code of Civil Procedure, the Local Government 
cannot invest a Mofussil Small Cause Court with the 
insolvency jurisdiction conferred on District Courts 
by ch. XX of the said Code, inasmuch as, by reasou 
of 8. 5, ch, XX docs not extend to- such Courts of 
Small Causes. SfiiHU v, Venkatas aha 

[I. L. E., 9 Mad., 112 

2. — Notification of 

Government of Somhay extending Act, Effect of — 
Scheduled Districts Act, XIV of lS74, ss.5, 6 . — 
Under s. 5 of the Scheduled Districts Act, XIV of 


local inquiry. 

See Deceee — Consthuotion oe Deoebe 
— Mesne Peopits. ' 

[I. L. E., 8 Gale., 178 
^ L. E., 8 I. A., 19T 

— - Criminal — 

See Cases undee Possession, Oedeb op 
Ceihinal Coubt as to— Local ik- 

QUIEY. 


hOCAL rN'VESTIGATIOM'. 

See Cases undee Aheen. 

See Appeal— Oedees .T'W. E., 425 

[W. E., 1864, 363- 

See Appellate Couet — Exeecisk op 

POWEBS IN TAEIOUS CASES— SPECIAL 

Cases . • • eB.L.E.,e77 

£15 W. E, 428 
18 .W. E, 452. 

See Chub Lands . 6 B. L. B., 677 

[13 Moore’s X. A., 60T 
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IjOdgiitg house KEBPEB 

See Hotsl-kbepeb and Qvest 

[SBom.O <7,137 
5fa B W P AND Otob Lodgihq Hotjbk 
A ci I I. E., 20 All 634 


IiODGINGS LET TO PROSTITUTE 

See LABBto-aD and Tesakt— TNKANC r 
poa Iuhobaii Pir»PosB 

[8 B L fi,Ap,37 

LORE S DAY ACT 

L Application of— Br I aARiirBw 

— ASfeaT — l.ts.«.lAid»Day Act (Sr H 

c 7) does not extead to ci m aal cases la t sh 


LOTTERY 

Se* Company— F oaiiATioN and Beois- 

t&ATiON L L. B 20 Mad. 6& 

■ Eoreign Lottery— id e t sement — 

Jfemjjajfert^Publtiher — Penal Code (XLV of' 
1S60J M 294.1— Hie exprgson a anv siicti 
Code 
r 2ed 
The 

3 the 

p opr etor of a &ea spaper ivlo piwts tbs prop aal sa 


Code Qdxbn Eurasss v Mancbebji Kayasji 
Shabubji L L B , 10 Bom , 87 


[I B L B., A. Cr 17 10 W B 3SO 
2 - ■ ■ ■ ' ■ — ' ZIo>ilni«*!i ~Tljo 

Lord s Os; Acf does aot spp^7 to Uoalmeio. Obase 
aiANN V Gabdneb 3 W R , Reo BeL 2 

KoT to Sfadnii 

Set ANONxuoca Cabb 4 Mad. Ap» 82 


LOTTERY ACT (V OE 1844) 

BaouissOBT Noix 0 B L. B 44L 

LOTTERY OPBICE 
■ - ■ ■ . Charge of Beeping— 

BsaAci XWn o» 1870 

[dB L B,,Ap .88 


Lords La; Act do«a xuA sppl; rASAU Shooia 
Lobs v Easiiesd ood DoTriAn 7 Mad 285 


1 > ^ — 

te W W 177 

And se« Cases under BoUDat 

LOST GRANT, REESUMPTIOH- OE— 

See Pbsscbiption— Easements— O asK 

BAXnX— ClAlM TO EaESCBIClION 

[lew a aia 

IW a 230 
See PsEsCNiETiON — E asements— Liobt 
ANDAIB 3B L R O C IS 

(6 B L a, 85 12 B L a. 409 


LOTTERY TICKET a 

See Oambuno 13 W R Cr , S4 

LUNACY 

See Ettdbbcb— C iTU, Oases— Bsassat 
Etipencs 6B L a 508 

[13 Moore a I A S10 
Cases tnrDSB Hindit Iaw— isaBart 

ABCS DtmsTINO Oy ENCIUSION 7£0M 

AND PoarEirraa op iKHsBtTAyca— I n 

BAS ITT 

Etf Cases dsdeb Inbanitt 

Set Mahouxoan Law — iNSsaiTANCE 

[2 B L B A C , S06 

LUNATIC 

Set Abbxsi — C mn Abbest 

[I L. E 22 Bom 882 

Set Lextbes Patent High Coubx 
R oBia ITestexs Peoyinces ct. 12 

[L L B 4 All, 159 
Set Peincitai and Agent— A nxHOBtrx 
0 * Agents L L a 15 Bom 177 
Set Reqisibatiox Act s 35 

[L L a 1 All 46& 
L,a 4 I A.,ie9 
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LOCAL mVE3TiaAT10N-<onan„ea. 

Uut n Juilgu from wIkso decision mi npptal is 
lu'iuiim; is Uif most miauiUblo person to mate 
such iuioti^uiion. Jtor Soowak Hahadoou c. 
I.Atco Kookji. . . . 7 ’W. n 300 

12 . ^ — Incomploto inquiry owing 

to Inchoii ot plaintilT. — In n suit for n.isUat, 
wlare tiie Guam’s iuijiiiry «a.s not completed on 
acioniit of the laches of the plainllil,— iTrhi (OtoVJiu, 
%/; dijeentiu}:) that tin re had In en no loe.al incciti;;.a- 
tion lit all, and that tins defendant had no ojijssrtu* 
nitv of pn-dta-im; hie eildeuce. Kami: Dosa Mi-rriiit 
e. DuiaSMtAin Dun . . .13 W. Ih, 41tJ 

13 . — — _ Duty of Amcuu to rotura 
report to Court ordering luveatigatlon — 
An appial Living In it made from an order relating 
to the execution of a liierve, tim lli^di Court directid 
that nil .\uu'in sLeuUl dilivir oiir jaifsisaon and 
mikrt a map of tile piojiirt.>’ to delhired oier, and 
ii map sLouing the loumliriis laid doun ia tho 
decnc. Tla' .inaiti Mint to the si^it iiud made a 
map. Tint map m.is lu t trausmittid to the Couit; 
Lut in^ lousiipiiuct! of cirtaiii proceedinga in tin! 
.Su! ordinate Judgi’s Court» a tvioud Auieeit ivaa 
suit ami a nioad iiup nude. Tliise piocud!ti|ta 
Wire M holly diingardi d hy tlie High Court, which 
prociide-l nien the lint AiiumV map aiid rei«rt, 
ngiiust nldeli no exciptioa was tiled hi the JJigh 
Cl urt. Ij.vi.unt! .'^.viiou c. UiJnsiinitl’iiiiT.viiSAiiKi: 

[14 W. D., 41S 

lA _ / luvostigation byaincon — 

I’oirer ''J" Dis/riet to i‘xler/<re in'M order /xir 

■ ■-Cirfu'xtr Onhrr -It of ISQG itnxl 23 of ISTO . — 
In a suit for the p ssissiou of laud, the l.ouniUriea of 
which wire dUpatul, the SuLonliiute Judge ordered 
an amu'u to make .a local isivisligaliou, and refiorlcd 
Ids irdir to the District Judge, who refused to 
allow the invistigation to proceed. JfeU that this 
w.is i\ ease couuu'g Mith'm the provUiems of CkcuUc 
Older No. -H, datid the -nil October IHUO, which 
autborizis h cal iiivisljgations by iimeins when it is 
nccissary to ascirtaiii by measurement disputed areas 
of laud j and that tlic District Judge bad no authority 
to stay the iuvistigatiou. i-’er Puttiani’, AH tliat 
the District Judge was uititled to do under Circular 
Order Ko. 25, dated 25th August 1S70, was to ex])res3 
his opinion as to the propriity or otlicnvisc of the 
Subordinate Judge’s order. JilivoD Kmsuso llov 
0. AVooman.vtii Mookkujkb 

[L L. Ej, 4 Calc., 718; 3 C. L. E., 234 

16. Won-attondanco at local 

investigation — Procedure order selling atide a 
judgment by default. — Ss. 11*1 and ISO arc to be 
read together. The words “ and persous not attciid- 
iug upon the requisition of the commissioner ” in 
B. 180 are general and apply to parties making 
default, whether required to give evidence or not. 
The words *• like dbadviintagos ” referred to in s. ISO 
mean that iii the case of the uon-iittcndanco of a 
defendant the local investigation is to be proceeded 
with ex parte ; and in the case of the nou-atteudaucc 
•of n i)Iaintilf, tho suit is to be dismissed with costs. 
.In case of judgment by default forlnou-appcarauco 


LOCAL INVESTIOATIOIT-co,. eluded, 
before a comiiiissioiier apixdnted under s, 180, tho 
proper cmirse h to apply to tho Judge for an order 
to Bit aside the judgment, and if that application ho 
refusui, to appiul against tho order of refusal. Tho 
Judge’s order slioiild contain a distinct dircctiou to 
the coiumiasioner to proceed ex-parte in the event of 
the nou-attendaucc of the plaintiff. Ess.vgf Cnxij,T)EB 
CiiucKKiinuiTV r, .Soonjo Lall Oossain 

[1 Incl., Jur., O. S., 3 
TV. E., S’. B., 1: Marsh., 139 

10, Failure of party 

iu aypnir ou local tn/jxtiry. — In a ease in which 
plaintiff sued to recover some land, and in which 
defendant dmiid tho power of plaintiff’s vendor to 
sell the Lind cLiiiued or a part of it, a local inquiry 
was ordered to ascertain the boundaries of thu land 
ill diapute. .fudgmi’iit of tlic High Court— uphold- 
ing the dicijiiai of the lower Court, which dismissed 
the suit hicause pi ifntifF failed to appear or take 
propiT -stips before tlie aineen at thu local iuvistiga- 
tiou. and hie.iUsi,' lie omittid to give formal proof of 
his deed of purchase — eonfirnied. AIaiioiikd 'i’rrQTO 
Ciiowvniii ’ r. Ji'jjo.vatii Jua 

[IQ TV. E.. P. C., 28 

17. Powers of Magistrates in 

holding local iuvostigation— Colleeffon of 
crideuce by dtoyisfrate ou local inquiry — Fcixience, 
— I’owir of .Afiigiatratcs to hold local iuvistigatioas 
andthenat lire of such investigations discussed. \Vhui- 
ever it is desirable for a Alagistrato to view the 
place at which an eecurronce, tlio subject-matter of 
a judicial iiivistigatiou before him, has taken place, 
he should ho careful to coiifhie himself to such a 
view of the place as to enable him to understand 
the evidence placed before liim, and should take 
rare that no information reaelics him with reference 
to the occurreneo which he has to invcstigiAe beyond 
what ho acquires by that viiw, and if the place of 
the occurrence ho in dispute, ho would ho wise iu 
postponing his visit till all the evidence has been 
reccrdeil, if mider such circumstance be feels disposed ■ 
to visit it at all. Hut where a local enquiry by a 
Magistrate takes the form of an investigiitioa into 
the occurrence on the site of tho occurrence instcadof 
ill his own Court, and ho takes evidence on the^ spot, 
such evidence should not be recorded unless it is pro- 
ticted by all tho safeguards by which evidence on 
which a Judge may act is protected by law. Habi 
I viauoiiE AfiTBA f. Abdoi; Uaki Miaii 

[I, L. E., 21 Calc., 930 

18. Court proceeding to hear 

an appeal without waiting for return to a 
commission for local investigation, issued 
at the request of a party — Civil Procedure 
Code, s. OSi — Substautial error in procedure. The 
intention of the Code of Civil Procedure is that, when 
a Court deems it necessary, on the application of a 
party or otherwise, thath commission for local inves- 
tigation should ho issued, the return to that commis- 
sion should ho before tho Court before it jjroeeeds to 
hear and determine the case. Madho Singh e. 
Kashi Singh . . L L. E„ 16 AU., 343 
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XiUNATIC — continwd, 

iiiralid as r^rds the lua&tie’g uitcre«t 2 b Uie piw 
perty , but, ag logards the interest of the atuw^ 
which was vested in them at the time oi the rowt-' 
gages, the property being anceitra}, the mortgage* 
were binding if made for fatoilv purpoaes AiftOBjU* 
B4I «• DiraaAPA MiEiiAPA Naiz 

. [I. L. B„ SO Bom,. 160 

2a Act xxxr of 

1858, tt 15, 16, 17, 18, and 20~Sindu Ittnaiai snem- 


of the iamit; propcit;. 1 he lunatic u possesaed of 
no property for which themanagirisliahletoaccount. 
It does not make any diSaience if the manager it 
2umai.]f a joint owner or not The Act pton&a no 


l.U£TATXC--eo»itnued. 

31. XJTXr of 

IBoS, * 8—Aei XXX of 1873. t. lyS—CcuH of 
Wards, Botrer o/.— S. 9 of Act XXXY of 1858 
And A 195 cS Art XIX of 1875 do not render it 
iinpenbva on the Court of Wards to take charge of 
the eaUte of a person adjudged by a Civil Court, 


[L L. R, 1 Aa. 4V0 

3a Aei XXi r of 

ffiW. #*. 9, 7, 9, 10, 23 — Goapdion of (unnfxc— 


there was any reason precluding the possibility oh 
fnrUier issue of the marnage. Jitld by mauuooz), 
J, that under the law applicable to the Shia sect 
of Uahomedane Z wae one of the "legal Aeiri'* of 
if S within the meaning of s 10 of Act XXXV of 


order or rcrtidcate oi appointment. TbimbabIiSI 
OoTissit e. Hibaux iTCHsaxAx 

[I. Ii. £U, 20 Bom., 662 

'’'I 2.2 -rTTr- a/ 


peraVu , ... 

of a person adjudged a lunatic thereunder That 
dnty Bhmld rest with the Courts to which it is 
entnie 
upon 


the li 
the ir 
legal 
diiqui 



[L L. IL, S6 Cale., 685 
2C.-W.1T..241 


35. Jet XXil' of 

1658 — On an application for the appointment of a 
guardian to the estate of a lunatic under Act XXXV 
of 1858. 
take chi, 
specify II 

CEQWDXm.., . ” _ - ■ “ 

[4 S. Ii. K., Ap , 24 ; 13 W. R, 618 



Quardsan~ 


C8 B. L.' R, Ap., 60 
S. C. CntrcKTra Sbeto Nabaik Sikgii e Coixxc* 
tOB OI Sabos . , . 17 W. R, 180 

Tox. m 


Jaeto 
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application and of tho inquh’y. Held that tlio ap- 
plication should' bo dismissed. Per Curiam. — The 
oldest son should give to those who would bo co-heirs 
with him to his father a fair opportunity of satisfying 
themselves that his management is open to no question, 
and that nothing is done to their detriment. Distinc- 
tion between lunacy with lucid intervals, and a state 
of_ sound niiud, subject to occasional unsouudness 
arising from accidental and temporary causes, consi- 
dered. Ilf BD JfAGAPPA CbLTTI 

[I. li. E., 18 Mad., 472 

19. - Suit ht/ wife as 

next friend, alleging husband to he a lunatic — 
Husband not an adjudged lunatic — Civil Procedure 
Code (Act HiroflS82J, s. 482— Act XXXV of 
1858, — Whci e a wife, alleging her husband to be 
of unsound mind, brought a suit as next friend, the 
Court ordei'cd an inquiry (1) as to whether the hus- 
band was of unsound mind and (2) as to whether tho 
suit was for his benefit. PKANSUKintAit Dinanath 
v: Bai Ladkor . . I. L. E., 23 Bom., 653 

20. Appointment of manager — 

JSecessifg of preliminary inquiry and adjudication. 
— It is only when a man has been adjudged a lunatic 
as the result of proceedings, and on inquiry held in 
duo course of law, that tho Court obtains tho autho- 
rity to appoint a manager of his estate. Gireeja- 
Buirax Kooeeeee v. JIonjee Lab . 20 "W. E., 477 

21. ; Act XXXIV of 

1853, s. 25 — Application by curator bonis appointed 
in Scotland. — A petition was presented through 
his constituted attorney by a curator bonis duly 
appointed in Scotland to W, a doctor in the Bombay 
Army, absent frnm India on leave, praying for an order 
authorizing the petitioner’s attorney to recover and 
give valid receipts for certain moneys belonging to 
the said W and to realize certain shares and bonds 
also belonging to tho said TV, and to remit the pro- 
ceeds according to the directions of the petitioner as 
such curator bonis. The petitioner stated that the 
said TV had been duly adjudged to be of unsound 
mind by the Court of Session in Scotland, and annexed 
a “ Coui t of Session Extract ” of the “ act and decree ” 
■whereby the said curator bonis was appointed; 
but there was no evidence that TV had been found 
of unsound mind and incapable of managing his 
affairs, or that the curator had given security, or that 
funds were required for the maintenance of TV. The 
Court refused the order. Ik be Weish 

[I. L. E., 8 Bom., 280 

22. Act XXXV of 

1858 — Guardian for property of lunatic — Lunatic 
trustee of a mutt. — A guardian may be appointed 
under Act XXXV of 1858 to the property vested in a 
Innatic as the head of a mutt. Sitabama Chabta 
V. Kesata Chaeta . I. L. E., 21 Mad., 402 

23. Civil Procedure 

Code, 1882, s. 463 — Lunatic defendant — Guardian 
ad litem — Act XXXV of 1858. — A guardian ad 
litem cannot be appointed under oh. XXXI of the 
Code of Civil Procedure for a lunatic defendant to 
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wKoni Act XXXV of 1858 applies, until the defen- 
dant has been adjudged a lunatic under the provi- 

SIOUS of tllO BEld Act. SlJBBATA BOTHAYA 

[I. L. E., 6 Mad., 380 

I TTr; ~ defendant a lu. 

natic, but not adjudicated a lunatic— Code of Civil 
Procedure f Act XIV of 1882), ss. 443, 463— Act 
XXXV of 1858 — Practice — Appointment of a 
yuardian ad litem by the Co«rf.— Although a. 443 
of the Code of Civil Procedure (Act XIV of 1882> 
read with s. 463 does not oblige a Court to appoint a 
guardian ad litem for a defendant of unsound mind, 
except where he has been adjudged to be of unsound 
mind under Act XXXV of 1858 ; still upon general 
principles and in conformity with the practice of the 
Court of Chancery, the Court should assign a guardian 
ad litem for the defendant if it finds, on inquiry, 
that he is of unsound mind so as to be unfit to defend 
the suit. Venkateamaka Bambhat v. Timaefa 
Detappa . . . I. L. E., 16 Bom., 132 

25 .- 1 Suit— Act XXXV 

of 1358 — Lunatic, not adjudged to be so, suing 
through a next friend or defending through a guar~ 
dian ad litem. — The provisions of eh. XXXI of 
the Code of Civil Procedure are not exhaustive, and 
where a person is admitted or has been found to be 
of unsound mind, altbongh he has not been adjudged 
to bo BO under Act XXXV of ISS-*, or by any other 
law for the time being in force, he should, if a plain- 
tiff, be allowed to sue through his next friend, and 
the Court should appoint a guardian ad litem where 
he is a defendant. Porter v. Porter, L. R., 37 Ch. 
P., 420 ; Venhatramana Pambhat v. Timappa 
Pevappa, I, L, P,, 16 Bom,, 132 ; Tukaram Anani 
Joshi V. Vithal Joshi, I. L. P.,13Bo»i., 655; XJma 
Sundari Past v. Pamji Haidar, I, L. P., 7 Calc., 
242; and Lonagadla Subhaya v. Thatiparthi Sena~ r 
dala Buthaya, I. L. P., 6 Mad., 380, referred to. 
Nabbtj Khan 1;. SiTA . . I. L. E., 20 All., 2 

26 . ; ; Act XXXV of 

1858, s. 22 — Application for permission to alienate 
property of lunatic — Objection by a third party 
that the property does not belong to the lunatic, 
determination of, whethernecessari/,—luau applica- 
tion for permission to alienate the property of a luna- 
tic under Act XXXV of 1858, it is not necessary to. 
determine whether such 'property ■ belongs to the 
lunatic or to a third party. Dinesh Chhnbee. 
Baneejeb V. SoTTDAinNi Debi . 4 C. W. 3X., 626 

27 . ; Act XXXV of 

1858, s. 14 — Manager appointed under the Lunacy 
Act — Manager of joint family — Alienation by 
manager. — 'Where a person is appointed manager of 
a lunatic’s estate under Act XXXV of 1858, he can 
only make a valid alienation in accordance with the 
provisions of that Act, although he may also be de- 
jacio manager of the family property. A Hindu 
married woman having a lunatic husband and minor 
sons was appointed guardian of the lunatic’s estate 
under Act XXXV of 1858. She was also de facto 
manager of the family. She mortgaged the family 
property, without the sanction of the Court as required 
by B. 14 of the Act. Held that the mortgages -were- 
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■LTJITATIC— 

ETJGHOO^TJB DTAt- SHEOtEBSHiD Niaiw r. Coi- 
XKOIOK OP JIonghxb . . 7 S 

41 . Appeal, Right of— A b< 

JfA'2T^o/7€5S, *«. 3, 4, 22 — of tntt to re- 
r-r., rr r^nrifrii/ rtn fin sTiiilirnfion mvii* hy fhn wiffl 


T. S'.horti, 24 IT -E . 124. refirred to Q«<s/b— 
■Whether a right to »ue to reroi ft a property nould be 
euffleUnt to confer jurUdietioa under Act XXXV of 
1858 Is THE SriTtBB OP THE PrtlTIO'f OP Mauo* 
USD BcaBEEBtE EossEts. hlOKOuVE 0 Uabousd 
BPBaEEBtJE HOSaSI'T _ 

R, 8 Calc, 293:10 0. la IL,1 


inMiager under Act XXXV of J858 ws# oppoijed by 
the lunatic’s nephew, who was a member utth bim of 


—Whither a aiaoager can under any cncniDStaacre 
bo appointed, under Act XXXV of 1853 if ttie lunatic 
IB a mcmhcr ot ajcnutfainily untirthclditalishxTalaw 
and possessed ot no srpaiate propert} booBiMsB 
Si&i>H r. JoGOESSutm Koek . ISC, I, B., 80 

43. — Mt XXir of 

1858 — .Vernier o/juint Milakihara famtly—Ouar^ 
titan —The hnsland of a lunatic's daughter applied 


LUNATIC— eonclorferf. 

Act in this respect, there ought to he a strong 
case made out that the change of custody would 
be for the lunatic’s benefit Etjd also that, as his 
daughter could net inherit his ancestral property and — 
M vt was doubtful if the CoUatviaUy luhcnted pro* 
perty was the separate priperty of the lunatic, 
the Court would not, under such circumstances,' 
appoint a manager of the property, but that tho 
guardians of the lunatic, who were managers of 


whether a partition could he had l^r toe matteb 
OP THE PETITION OP BHOOPBITOEA NAEAtf EOT 
ItHOOPENDBA NaSAIS EOT » GbeESB h AKAW RoT 

[L li. R , 6 Calc , 539 : 8 C L. R, 30 

44 — Incapacity of loint owners 

of propeTty-J/f»rt of, m /ovewr of managing 
unner* —The Jncspacity of ^oint owners confers powert 
of alienation, m ccrtam cases of necessity, upon the 
uanagiDg owner bnEO Peesbas Eibaip « COi» 
LECTOA op MokOETB GOrBEBUATa V COLieoTOB 
OP Movbdie Copet op Wasde o Booboobvb 

Dxii . . . 7'W. R., 6 

46. InBflmty pending award— 

Perton becoming Ittnafto hefone auard puhltthei — 
If s person wss in ht condition to manage his affairs 
down to the time wheu the proceedings befors an 
arbitrator in which he was interested were suhitan. 
tia ly concluded, the award u ill not be iiii ahdated by 
rcasoo o! the perion haring become insaia before the 
final pnhlicatioD of the award GoPeErKATa t. 
CollECTOB OP MoNQDTB CoCBT OP \t ABIS V, 
EPOBOOEPEbrAl SbEO PSUSnAB Naraini Coi» 
lbctob op ilouaHTB 7 "W R., 6 

40. ^ Power to lease lands of pro- 

prietor diBiiualiflecl from lunacy— .ier A'A A'P" 
of I*'58, t 9 - — Court of Tt’ords m OudA — Ihe ovdet 
of a Ciiil Court declaring, Quder Act XXXl of 1658, 


c . 


same time appointed to be manager if his estate 
the Deputy Lommissioner of the district, who also 


meot. no suQicient groands wcreshowuforUieCoiiiVa 
interference, ot the appointment of another guaxdiaa ^ 
Ins person Before any action can be taken under the 

' TOi. m 


It ehall have poner to grant a lease for any period 
exceeding five years. Sababjit Sman n. Cuapuax 
[L L. R,, 13 Calc., 81 
L. R.. 13 1. A , 44 
Sts 



( 64B8 ) 


.DIGEST OF CASES. 


/ 


6456 


LUITATIC— 

duly appointed, ^\’lle^e, tlicrofore, the mother of a 
lunatic, who had not been so appointed, mortgaged 
his estate without the previous sanction of the Court, 
the mortgagee’s suit for foroclosuro was dismissed. 
CounT OF WAEDa V. KupuiMaN Siieo- 

[10 B. L. B., 364:: 10 W. B., 164 

35. Power of manager — Person 

appointed manager of lunatic’s affairs tuhile he was 
of sound mind . — A person who was .appointed manager 
of a lunatic’s affairs, by consent obtained while sho 
was of sound mind, aud who is capable of making 
a defence on her behalf, is competent to represent her 
in a suit, although not appointed under the law 
08 representative of the lunatic. Kala Chahd 
Qnosa v. SnooioouuNA Doasu . 22 "W. E., 33 

36. Civil Procedure 

Code, 1SS3, s. 463 — llight to sue — Suit hy next 
friend of a lunatic — Adjudication of lunacy under 
Act SXXV of 1853 , — A suit for partition was 
brought by A as nest friend of P, a lunatic. 
Subsequent to the institution of the suit, P was 
adjudged to be of unsound miud under Act XXXV of 
185-'', and A was appointed a manager of the lunatic’s 
estate. JPeld that A had no right to sue, as next 
friend of the lunatic, under eh. XXXI of the 
Code of Civil Procedure (Act XIV of 1883). The 
provisions of that chapter apply only iu cases where 
there has been an adjudio.atiou of lunacy under Act 
XXXV of 1858 previously to the institution of the- 
suit. Peld also that, independently of the provisions 
of ch. XXXI of the Code of Civil Procedure, on 
principles of equity, A had no right to sue in respect 
pf.. the immoveable property of a lunatic. - Jdeld 
further that the adjudication of lunacy under Act 
XXXV of 1858 and A’s appointment as manager 
-of the lunatic’s estate subsequent to the institution 
of tlie suit did not cure the original invalidity of 
his proceedings in the suit. Tukakam: Anaht Jos hi 
V. ViTHAii JoSHi . . I. L. K., 13 Som.j 666 

37. - — Suit hy an un- 

■adjudged lunatic hy the Agent of the Court of 
Wards as guardian — Authority of the Court of 
Tf'ards — Mad. Peg. V of 1804 — Estates of lunatics 
subject to Mofussil Courts — Act XXXV of 18SS — 
Code of Civil Procedure, s. 464 . — A Jain, who was 
subject to the Aliyasautana law, made a will, whereby 
he disposed of the property of his family iu favour of , 
•certain persons, aud died. The plaintiff, a female, | 
was the sole surviving member of the testator's | 

' family, but it was admitted that she was, and for | 
more than fifty years had been, a lunatic, though ! 
she had not been declared to be so under Act XXXV I 
of 1858 •• it appeared that her lunacy was not ' 
congenital. She sued, by the Collector of South | 

' Cauara, the Agent for the Court of Wards. Meld j 
(1) that the plaintiff was notieicluded from inheritance | 
by reason of lunacy under Aliyasautana law, and the 1 
■will in favour of the defendants was invalid ; (3) I 
that the Court of Wards had powerto take cognizance 
of the plaintiff’s case under Madras Begulation V of 
1804 ; (3) that although the Court of Wards should 

•- ordinarily obtain a declaration under Act XXXV 


BUN ATIO— Continued. 

of 1858 in cases where the lunacy of a ward is open 
to question, their failure to do 'so m the present' 
case was not fatal to the suit; (4) that Civil Procednre 
Code, 8. 464, was accordingly applicable to the case; 
(5) that the appointment of the Collector as guardian 
to the plaintiff was legal and valid. Iu deciding 
wh.at was the' extent of the property which the 
plaintiff was entitled to inherit under the above 
rulings, ceifain documents adduced as evidencing 
partition of the family property were held to evidence 
merely arrangements for separate enjoyment. SAirac 
V. PuTTAHMA . I. L. B,, 14 Mad., 289 

38- ffuardian of the 

person of a lunatic — Suit in respect of the lunatic’s 
estate - Right of suit — Civil Procedure Code ("Act 
XIV of 1882 j, s. 440. — A guardian of the person 
only of a lunatic has no right to bring a suit in 
respect of the lunatic’s estate. The manager of th« 
lunatic’s estate is the only person who can institute 
such a suit. The word “guardian” in s. 440 of the 
Civil Procedure Code (Act XIV o£ 1882) as ameuded 
by Act VIII of 1890, when applied to a lunatic, 
me.austhe manager of his estate. Under this section, 
n person other than the guardian of the estate can also 
sue with the leave of the Court. Bai DiVAii v. 
HrnAiAi : . . I. Ii. B., 23 Bom., 403 

38. Striking out 

lunatic plaintiff’s name — Authority of pleader at 
agent for filing suit — Limitation Act (XV of 
1877J, s. 7 — Restoration of name — Suit hg person . 
not adjudged to he of unsound mind under Act 
XXXV of 1858 — Right of suit — Guardian — Next 
friend. — A plaint as originally framed contained the 
name of X, stated to' be of unsound mind, as first 
'plaintiff, and of his wife N as his guardian and 
second plaintiff. When the plaint was actually filed, 
X’b name was struck out by the pleader and N.' 
Subsequently his name was restored oa his own 
application, but the period of limitation prescribed 
for the suit had then elapsed. The first Court held 
that under s. 7 of the Limitation Act the plaintiff’s 
claim was not b.arrod. On appeal the J udge dismissed 
the suit, holding that the order of the first Court 
restoring K’» name was had, aud that the suit 
was time-barred at the date of that order. On 
second appeal, — Meld, reversing the decree, that the 
pleader and N acted beyond their authority in 
striking out K’s name, and that therefore the restora- 
tion of his name must relate b.ick to the filing of the 
suit, which was therefore not barred. Quare- 
Whether a person of unsound mind, but not adjudged 
to be so under Act XXXV of 1858, can in this country 
sue by his next friend. Kibpabau JauilS'S.SAU 
Modia V. Modia Davaui Jhumkkeam: 

[I. L. B., 19 Bom., 136 

40. — Act XXXV of 

185S, s. 11 — Suit on lehalf of minor — Collector . — 

A Collector appointed under s. 11, Act XXXV of 
1868, to take charge of the estate of a lunatic, cannot , 
himself sue on behalf of the lunatic, but must appoint 
manager for the purpose. Gohbbbkath v. Cos- 
MCTOE o* Mohohtb. Copbt op Wabd*-'»’» 
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-WA-n-RA S ABKAEr ACT (MADEAS 
ACT III OF 1884)-<o»cZM(i«i 

BS 23, 26, and s VI~-ConJiteaiton 

ofatumals — ^Altbougb a btagiitrute not confia 

cate au raaU undei b S3 (a) of tbe Madraa Abkan 
Act yet tbe proceedspf wbateTcrbasbem confiscated 
by the Collector under a, 1?, iDcludmg animali 
"(coald be available for dietributio) ui tbe maaner 
prescribed in B 26 fi) QdebH v Sikua 

[I li E , 6 MaA. 137 

s 25, and V of 1879, s 26 (b) — 

Not producing {tcente — The offence tinder Madraa 
Act 111 of 1864 8 25 of not producing tvben called 
Tipon by tbe police a liquor license is not i»e for 
ttb cb a Slai^istrate may proceed nndcr a 2C (6) of 
Madras Act V of 1879 Qcees i VAaiMTiPPa 

[E li E, 4 Mad , 231 

8 23— -Pofte* (iff etr—T ttlage police 

tAan~Mohatad — fbe term pobce^tficer used m 
8 26 of tbe Abkari Act (Urndras Act III of 1SG4) 
lacludcB a mohatad or tillage polceman Qosbk 
EufsebS V SESBaxa L L E., d Mod., 97 


a 82 of tbe Act ^Qtieeh i CHiSBisanD 

[I L.E.,7Mad.l85 


llACEAS ABEAEI ACT (MABEAS ACT 
I or 1886) 


V ' I L E , 11 Mad , 472 

— 8 28 

See Axraciiua&T— AuE^aTtoM ptibuiq 
to c b t AixacauERi I I, E , 16 Mad., 479 

as 29, 6S (e) — Sale forbidding 

delegolion bg {tceniee of authority to drate toddu 
. —Under s 29 of the Madrse Abkaxi Act tbe Gor 
emor in Couocil made and p bliabed a rale on 8th 


lani L 1j E , 11 Mad., 250 

— BB 81 and 80 

See PstVATB DtPEKCE mOKT OT 

[L li B , 19 MaA, 349 

s 43 

See bLkQl$iBA.iE JnaiB&icnoa 0* _ 

Sfbcul Acts— M anaas ABXasi Ac* 

{X 1> E., 18 Mad , 43 


MADEAS ABKAEI ACT (MADEAS ACT 
I OF 1886) — concluded 

■ oUjied hg 

r twtne 
failing to 
"within a 

rcdsonable time after it la drawn are punishable 
under g 55 (o) of the Abkan Act though their 
licenses do not refer to the Government notification 
made under the Act prescribing its immediate 
removal Qpebk Eunsnsa e Jauun 

[L L E , 12 Mad., 450 


be set aside Qosn Cupbsss i VsnsaTasaut 
Naisv L L B , 23 Mad , 220 

V Qcbes EuFBBBa r EaatJFFis 

[I !>. E , 23 Mod , 220 note 
2 ■ and s,«64— Eoldsr <f a 

Itcente and kit te rant* —Tbe cords btiagh Ider 
of a license inAbkanAct a 53 muet be taken to 
inclnde any person m tbe cmplo) or for tbe time 
being act ng on behalf of tbe holder of a license 
QOBEM EUFSBSB MauaiiKoatT SsnTai 

^ [IX E, 21 Mad, 63 

MADEAS ACT— 1882— IV 

See QEaax— E estoptiov oa EnvocaTioK 
OP Gaain . X L E , 14 Mad , 431 

1803~X 

3ee CoKiEUPr op Copet— PEH an Code 
B 174 4 MaA, Ap , 51, 62 

IV 

Set ifURSIP JimiSDlOIIOX OP 

[2MaA.82 

3 Mad., 339 

4 Mad , 149 

1884-IX) 

See LasnionD akd IssaM — SriBasiDasB 
[1 X E, 1 MaA, 205 
^ See Mabnas Anaani Act 1864 a 10 

[X X E, 7 Mad , 434 
Set JfapBaB Kstenob Eecoteet Aot» 
1864 


See Mapsas AnBaEi Act, 1664. 
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m 

MADRAS ABKAEI ACT 
• ACT III OR 1864). 


(MADRAS 


1 . 


See Sehtence — IiiPEisoiraiEEr — Impei- 
SON3IEKT IN DEPAELT OE EinE. 

[6 Mad., Ap., 40 
S. 2 — Liquor — Toddy — Fer- 


mented palm juice . — Sweet palm juice, which by 
exposure to the operation of natural causes feimenta 
and becomes toddy, is as much manufactured by the 
person who exposes it as if the same result were, pro- 
duced by the process of distillation. Anonymous 

[5 Mad., Ap., 26 


2 . 


Toddy~Fermented palm 


juice — Oonviciion without evidence of fermenta- 
tion. — Primd facie, toddy is fermented palm juice. 
A conviction under s. 21 of Madras Act III of 1864, 
for selling toddy without a license, upheld, although 
no evidence was given as to whether fermentation 
had taken place. Anontsioes . 5 Mad., Ap., 36 

This case was not intended to define toddy as a 
matter of law. Anonymous . 6 Mad., Ap., 11 


3. 


Sale — Barter — Payment 


of wages in liquor.— Payment of wages in liquor 
does not amount to a sale of liquor within the mean- 
ing of s. 2 of the Abkari Act (Madras Act III of 
-1864). Qeeen-Empeess v. Appata 

[1. L. R., 9 Mad., 141 

4, — and s. 9 — Unexecuted 


contraot to sub -rent — uit for specif c performance. 
In a suit brought by plaintiff for the specific per- 
formance of .an agreement entered into between the 
plaintiff and defendant, whereby the defendant, an 
abkai'i contractor, undertook to sub-let to plaintiff the 
abkari of a talukh, and also to recover damages for 
the breach of contract,— that s. 9 of the Abkari 
Amendment Act (Madras Act III of 1S64) did not 
affect the rights and liabilities of the parties inter se, 
under the terms of an unexecuted contract to sub- 
rent, although the Act would prevent the sub- 
rentor deriving an\' benefit under an executed con- 
tract of sub-renting from the excise or the manu- 
facture or sale of liquor, as defined in s. 2, until 
he had complied with the condition prescribed in s. 9 
of the Act. Venkata Eeistnaiya v. Yenkaxaohae- 
aiyae 6 Mad.-, 1 

s. 6. 

See Damages — Suits pos Damages — 
Beeaoh op Conteact. 

[I. D. R., 14 Mad., 82 


8 — Licensed vendor. Sale hy 

agent of . — A license to sell liquor granted to M under 
the provisions of the Abkari Act (Madras Act III of 
1864) .having been cancelled, iV put forward J/ as a 
proper person to he licensed for the shop in which AT 
himself had been selling. M was duly licensed by 
the Collector. Under cover of this license, N conti- 
nued his former business, paying M a_ certain sum 
monthly. IL was convicted of selling liquor without 


MADRAS ABKARI ACT fMADRAS- 
A.CT III OF l‘&Q^)~aontinued. 

a license. Seld that the conviction was illecal. 
Qeeen-Bmpekss V. Kanjappa 

[I. Jj. B., 7 Mad., 432 


S. 10 -Beveniie Beeoverg Act ('Mad- 
ras Act III of 1864J, ss. 1, 3, 4, 5, 37, 43, 53-. 
Sale for arrears of aiJeari revenue — Prior encum- 
Irance not affected.~\f\xevo land is sold under the 
provisions of s. 10 of the Madras Abkari Act, 1864, 
for arrears due by an abkari renter, the purchaser at 
the sale does not take the laud free of all encum- 
brances as in the case of a sale for arrears of laud 
revenue under the provisions of the Kevenuo Recovery 
Act (Madras Act II of 1864). Eamaohaneea b. 
PITOHAIEANNI - . . I. L. B., 7 Mad., 434 


1 . 


S. 21 — Licensed vendor — Posses- 


sion of arraclc . — The Magistrate convicted the ac- 
cused under s. 21 of Madras Act III of 1864, 
, and directed the confiscation of certain arrack found 
in his possession. Seld that, the accused being a 
licensed vendor, the arrack was not liable to confisca- 
tion. Anonymous . , .6 Mad., Ap., 41 


2 , 


and s. 22 — Lieensed ven- 


dors wheie license has expired . — The provision in 
s. 21 of the Madras Abkari Act limiting the liability 
of licensed vendors whose license has expired to the 
case in which they are found in possession of 
liquor kept for the purpose of sale must bo read as an 
exception to the general provision of s. 22. Queen 
V, Bamayta . . ,1.11. E., 5 Mad., 181 


1 . 


- 8. 22 — Convegance of liquor with- 


out valid permits — Permits made out in names of ■ 
third parties . — Upon a conviction under s. 22 of 
(Madras) Act III of 1864, for conveying liquor ivith- 
out valid permits, it appearing that the defendants 
produced permits by the talukh abkari renter, cover- ■ 
ing the amount of liquor which was being conveyed, 
but made out in the names of thu'd parties who were 
not present when tlie liquor was seized, but on w-lioso 
behalf the liquor was at the time of seizure being 
conveyed , — Seld that the permits were valid, and ' 
the conviction was bad. Anonym oes 

[6 Mad., Ap., 29 

Possession of toddg hg ser- 

.• _ii A-:., 


cants.— The servants of an abkari renter of certain 
villages were convicted under s. 22 of Act III of 
1864 (Madras) for conveying tln-ee measures of toddy 
without a permit from one of the said villages to the 
shop of the renter, Seld that the conviction was 

illegal. Qeeen v. Pattachi , ^ j 

. [L D, B., 7 Mad,, 161 

3 ^ and V of 1879, a. 23 — 

Confiscation afloat used for carrying liquor <eith- 
oui permit.— Neither under the provisions of the 
Madras Abkari Act nor under the provisions of the 
Abkari Ameudmont Act, 1879, is an order by a 
Magistrate confiscating a boat used for carrying liquor 
without a valid permit legal. The CoUcrior alone 
can confiscate. QEeen b. Peeiannan, , b. 

Naeaina . . . LD.R,4Mad-,341 
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MADRAS ACT— ODflc?«rfe<? 

1887—1 

Set Cases hkdeq LAtrcuoaD ahs Tsiuht 
— B niLDlNQS DK LAMD BiQRT TO RB 
UOTX AND CoUCEBSAtlOH TOB IU« 
FEOTERSNre 

See Haiabab Cosipebsaxioh bob Tbm 
ANTS lUPItOTSUBNI ACT 

‘1888— IlL 

See SIadbas Foiiob Act 1B8B 
^1889-1 

<S’«9 Madras A illaob Covets Act 1869 

Ill 

See Madbas Towns Noisanors Aob 

1891—1. 

See Madbas Genbbal Clavseb Act 

-1895-ni 

See Masbas Hsbbditaet Iixiaob 
Optices Act 

1897-111 Made»8 Distbict Mum 

CJPAUTIEB AREVDUBBT AOT 1884) 
See Madsas Dcstbict MotnciTAtiTisa 
Aoi 

MADRAS BOAT RDLDS 

1 Act IV of 1843-Act IX of 

1840— /urui cUon of Mog^eteaU* — Ltabtittg of 
oviaer «»4«r r le 7—Surden cf froof — Und«r Act 
IX of 164G tho Madras Qo««rBiQfQtu Aultionzcd fo 
make la reap ct of ports in tbe pres deney eueb 
regulatiotit for tlic mani^emcnt of boats and such 
other tnstters as are provided for by Act IV of 1843 


nr ara nst tl at Act Held, that t was competent 


mentofineo irc/>f that where it was proved tbat 
a boat Was plyiog witbont its proper tntr, the 
absence of proof by the prosecutor that the owner 
was aware of the fact was no bar to hu couvietion 
Ik bb ItcrTHABONNi I It. R., 0 Ma<t, 431 

2. . Boat Rules m Madras Borta 

Sefueal to carrg cargo iotlhotit reatotutHo 
esente —By the Boat Kults of a certain port it was 
pro?idcd(k) that all licensed boats must carry sneh 


MADRAS BOAT RULES— eoHcfuied 
nnmber of passengers and quantity of goods as should 
be expressed in the liceusi- and (2) that the owner 
of a licensed boat who should refuse to let his boat 
On hire without assigi mg r aso able and satisf ictory 
grounds for such lefusai should be liable to a 
penalt) Held that a ref isal by a person lu charge 
of a licensed boat to leccive g ods on board nnltssa 
tallyman was seut w th them ou the giouod tl at 
he could nut cou t was not a reasonable and 
satisfactory cause Dieen Emfbess v Eauandv 
[1 L R, 10 Mad, 121 


MADRAS BOUNDARY MARKS ACT 
(MADRAS ACT XXVin OP 1860) 

See CacB! I ess Act eca II isr >7 
• [I L. R., 4 Mad , 204 
See Liuitatios Act I8?7 s 14. 

[LLR., 11 Mad., 309 

SS 21,25, 28 Appeal .Aotu e f— 

Arbttrator't a ard—JJulg of i^olUcter—lnfau 
lantg •» procedure —The appeal allo ed by s 28 of 
the Madras Boundary Act \XV111 of 18C0 is one 
from a decisio i recorded id the presence of the putica 
and duly lotimated to them as ri-quired by s .<5 of 
the said Act The omiis on by the CoU ctor to l sst 
a decision in accordance w th an arCiifrafors award 


Board of Bevguue and Cover roent, nor shoflld he 
ad)ud cate when as agent to the Couitof Wards he 
represeots one of the rival o am ants Sebbaua o 
Sankaba I 1, R, 12 Mad., I 

B 35 

See LtmxATioK— QuEaTiON oj Liuita* 
TioN I L R., 19 Mad , 416 

See Hi'voB — U beeesb'vxatiok op Winob 
iH Suits I 1,. R , II Mad., 309 
S « Rss Judicata— Pabtieb— Saws 
Pabties OB tbbib Rbpeesbvtatites 
[LIj R, 11 Mad, 309 
X, Apj/eal — Zr t in t ^ t o u — 


oa tension and unless time is extended by the 
(joversor In Council the appeal must be brought 
spthin two calendar mouths from the date of the 
ong Dal decisio > The pruv isions of the except on to 
• 'Sof the Limitation Act 1871 do not apply Tbib 
8iBO V Tbicxatabauieb I Ij. R 3 Mad., 02 
2. '■■■■' LtmrlalioH— Procedure — 

Under s 25 of Act XXVIll of 18Go (Madme 
Boundary Act) which limits the time within which 
a suit may be brought to set aside the dec sion of a 
settlement officer to two months from the date of the 
award, tune will not begin to run until the date on 



1 . 


) 


^ 5 ‘IS 3 ) 


3 »ad.,AP-.' 


See^^ 

,.i08r.S" Hs- 

.B«I»„tlI.S>**A 16 i,„ „/ 

LCt S' ^ ^,4, _- Coi«'‘__^,j.|je coil* 

’,l n£ ,uidbv ®\Kctot£is^‘‘^!«oi^t5ioo8 


05 CA 53 ®^’ 

J 1 AB»^ gllJD. 

n »1 

__^- s»»»A<«.«”- 

K» IiOOA.X- 
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_131S'1°-.^ Coa»» 

-1816--A E.«»”*‘ 

See 

A.ot. 

S,e 

■ See:^i^'’^^\l.-^-'^->^ 

.1883'A 

i 


See 

ISG lO ^ 
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^ _ -EMOiTJ' 
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■MADHAS DISTRICT SIDITIOIPALITIES 
ACT (MADRAS ACT IV OP 1881)< 
-~eonttnued 

2.. — and Bs 65and60 — Profet* 


under \Thich it would be iable to taxation SIitnt 
ciPiL CoDNca OP TstucnBBHT » Bank os 
■Tifiw g 7 Zj 22 , 16 Mad., i53 


vided the ealca are conducted in a tlop or place 
of busiuees Mfld by Pabseb J tl at one who bae 
paid pTofeeaiou tax aa a aUerutad^ in one mum 
cipal ty » not on that account exempted from pay 
uigniuither tax in reapect ofatialo caniedonby 
iiun in another municipal ty under Madrae Act IV’ of 
1884 VsNEAlA Esdsi e Tatlob 

[XL R , 17 Mad, 100 


Couite within the 1 mita of the Municipality of 
i« refund 
ludcr tbe 
8 that be 
that the 

„ mun cipal 

bmita Held that the pla ntiif was liable to pay 
profess on tax to the Municipality of Salem 
Bauasaxii Axxab V Municipal Coimcii of 

SAUEU. r £i B., is MmL, 163 

B ' Pro/enion tax~Etghth 

Jnsurance Company carrying «n luitnes* hp agent* 
<n Jnita — The plaintiff was an Engl sb Insarance 
Company wh ch carried oi bus ness at Cocanadaby 
ata agents merchants of that place at tbe business 
premises of the agents The Muninpol Council of 


Cerporaiton of Calmlla t itaadard Hanna 
Jtisuranee Co I L S 22 Calct 581 followed. 
MpxictpAL Council, Cocanada r Botal Ibbtj 
JUNCS Co IDS., SI Mod , 6 

■ 8 55 — Pro/einon tax — OffUer mtk 

•head qvariert tn fauntripoli/y — Au oibcer whose 
head quarters are within a municipality does not 


MADRAS DISTRICT MUUICIPALITIES 
ACT (MADRAS ACT IV OD 18841 
— eonf»««e<f 

tpso facto exercise his profession or hold sneh office 


of tlw Act CsAiKKAir OsaOLB 3frKicn?Atirr 
t Moknsst I D R, 17 MaA, 463 

bee Hamuxcz v Peesidsvt JlADKAa Municipal 
CojAuisaiOH XL R,22MaA, 145 

— ■ BS 65, 262 — House tat assessed on 

tekool buslding — butt to recoxer tax yagahle under 


who sued in the bisall Cause Court to recover the 
amount Held that tbe tax vas illegal a 1 tbe 
plaintiffs ueie cut tied to recovei Fiscbbb v 
Twiao I L B., ai Mad., 367 

88 71(2) 262(2)— TTofice 0 / inlended 

•nserlxon of natits or property on astessusent iooXti 
—bubetaiit al compltanct wth Act—Uetton to 
recooemoney paid in respect of fax By s TI of 
the Madras District Muuic palitics Act 1884 the 
Chairman may at any time a nend the assessment 
book in manner therein provided but no persons 
iia ne or proi erty shall be inserted uor any increase 
of assessment made unless notice thereof has been 
served on such person not less than thirty days 
rcvious to a day to be speoitied m such notice as the 
av upcm which such notice will be revised By 
s. 2C2 no assessment made und r the authority of the 
Act shall be impcaihcd and no actou shall be 
Biamlidnrd in auy Court to recover money paid in 
respect of any tax levied under the Act provided that 
the d r ct qns and provis ons of the Act shall have 
been aubatantially compl ed with A notice wl ich 


on devastanam lands within the limits of this 
mnnicipality and to request that you will be good 
enough to Cause the amouut tobeiemitted to this office 
at your earlidst convenience Held that the notice 


1 ~ — — ’ 8 103— Procedure to compel pay- 


PBEsa c O’SiuuaiiHEasr X L. R , 9 Mod , 429 
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lIADHAa BOUNDARY MAEKS ACT 

(A1ADBA8 ACT^XXVni OI? 1800) 

— roncluihil. 

wUlnh the decision h coimnnnientcil to tUo parties. 
.\s the McttlLiiicnt ollieer ii ruiuircd to take uvulunce 
before coming; to a decision \mder a. a dteiaion 
liiiM-d iijKjii the report of n iniijordinato vitiates llm 
whole pD c>‘ediiij;s and is not iiiudiiig on tho parties. 
A.N.s,v.u,vua Cuurrr c. Cwini: 

[I. L. E., 0 Mad., 180 

3. Powur of aovornmoiifc 

to oxtoiul tiiao for appeal,' — Tiio proviso con* 
tiiiR-el^ in s t>.'. of .Vet xxvnr of 1860 gives a 
dUe.'ctionary ixjive.- to tlw Clove rnuvnt of extending 
tile time for a{ip< al by suit at all times even after thu | 
expiry of tins period limitid. ICllISilS.Vttnunt 
(luvtMUUuwm e. Stcaht I. L. E., 1 Mad., 102 | 

'1. - .V suit by way of 

appe.d a.;ai!:Ht .a decision of a llcvenuo Snrvt'y oiJiccr 
in 1870, ntuhr s. 115 of the' .Madras liouudary Act, 
18'X), wa.i diiiiiLsed oil scennd appml in ISSl hy the 
Hish Coni I, on Uni ground t)mt it was barred by ! 
limiUtion, iiu-niinch ui tbe suit was instituted ono j 
day after thu time priscrihed liy the said AcU The ! 
jd.ainliiTs lluri njon .vpjilied to tlio Govinior in Conn- ! 
oil, nililir ». 26 of tile .“eiid .Vet, to e'Xteiid tile period , 
so as to nlin.v thu pKintiiTs to hring a sicond suit, 
'i'iiis application was gr.nited, and the plaintiffs } 
brought a Second suit ag.iiiist tlie deen.iion of tho j 
Itoveniiu .Survey niiicir. IltlJ that tho order of 
tho Governor in Council was iJot«//nr inVcSjand that i 
thu see-ond suit was nut liarred. Vi'.^KWitxztxxx r. | 
'f jtjii Si.sr,it . . . 1. 1/, E., 7 Mn A, 280 j 


MADEAS civil COUETS act (MAD- 
EAS act in OP ia73)~conolnded. 

T ^3 Suit by Tcvcrsionej* to recoooi* 

luud granted to Hindu widow — Presumption as to 
death of widow from absence, not a question of 
succession or inheritance. — Plaintiff buciI as rever- 
sioucr to recover certain laud granted in lieu of main- 
teiianec to a Hindu widow, Tho widow had left her 
village sixteen years beforo suit, and had not been 
lieard of since. Held that tho (jnestioa whether a 
presumption arose that tlio widow was dead was not 
a rjnestiini regarding succession or inheritance to bo 
decided according to Hindu law ivithin the meaning 
of s. 10 of the Jfadras Civil Courts Act, 1873. 
Dsiirya r. Kisr.N'ACi-A , I. L. E„ 11 Mad., •448 


3,28, 


Sce'hlvssi?, JauisDicrioN op. 

[L L. E, 19 Mad., 445 


MADEAS DISTRICT MDEICIPALITIES 
ACT (MADEAS ACT IV OP 1884). 

8.11 — Interference with a public drain, 

— Tho owner of a house in a street at Taujoro renewed, 
without the sanction of the Municipal Council, tho 
inafoiiry covering of a drain in front of his house. 
Held th.it the act of the plaintiff did not constitute 
all inUrfireiice with tho dr.iiii within tho meaning of 
District Jfunieipalitiis Act, s. 211. MosiOlPAii 
Couxoa, Taxjouk c. Yi3v.iN.eTitA Kati 

[L L. E„ 21 Mad., 4 

s. 42. 


MADRAS BOUNDAEY MAEKS ACT 
AMENDMENT ACT (MADEAS ACT II 
OP 1884). 


See Ll>UT.AtIOS~Qin;SIIO:f OP Lijiit.v- 

■xio.v . I, L. E., 19 MaA, 418 


MADEAS CIVIL CODETS ACT (MAD- 
EAS ACT III OP 1873), 

See 'hln:csiv, Jnirsorcrio.Y oi'. 

[L L. E., 9 MaA, 208 
I. L. E., 11 MaA, 197 

See CA3E3 TlSDKll VAT,TT.VTI0X OP SUIX. 

8 . 12 . 

See Exeootiok op Deouee— Teanspeu op 
Decuee pou Execution, etc. 

[I. L.'E., 7 MaA, 387 
L L. E, 17 MaA, 309 

SeoMusarp, Jukisdiotios op. 

[I. L. E, 11 MaA, 140 
I. L. E, 19 Mad., 56 

8. 14, 

See AppeaIi to Pmtp Counoie— Cases 
IN wnren Appbae eies ob not — 
Vaeitation op Atpbae. 

[L L, E, 15 MaA, 237 


See PuuEio Servant. 

[1. L. E„ 13 Mad,, 131 

8. 47 and s. 63 — Land tax — Land 

unappropriated to buildings . — A municipal council 
under the Madras District Municipalities Act has no 
power to levy a t.a-x on any land exceeding seven-aud 
a-half per cent, on the annual value of such land. 
Tho meaning of tho term “ lands unappropriated to 
any buildings” in the Madras District Municipalities 
Act, 8. C3, el. 3, considered. Ce.Veke v. Chaieiian, 
OOTACAilDM) MuNIOIPAE CoUNClE 

[L E E„ 18 Mad., 310 


S 3 . 49, 50. 


See SiTAXE Cause Cotjut, Mopes bo — 
JUKISCIOTION — Mtjnicipae Tax. 

[L L, E, 13 Mad., 78 

a. 53 and ss, 55 and 60— 


Wrongful assessment of profes^on taw.—Ihe 
Municipality at Tuticoriu demanded E50 as praiession 
tax from tho South Indian Baihvay Company, which 
had already paid profession tax to the Municipality 
at Negapatam. Tho Company, complied with the 
demand under protest and sued tho Mumcipality lor 
a refund of tbe amount paid, and obtained a 
Held the Municipality at Tuticoriu had no right to 
levy tho tax on the Railway Company, as the Company 
lad already paid it once, and the decree directing e 
imount levied to be refunded was correct. Jsiu • 
IIP.VE COENOIE OP TDTICOEIN j ^70 

lAiEWAx Co. . ' . I. L. E-. 13 Mad., 78 
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MADRAS DISTRICT MUNIGIPAUTTES 
ACT (MADRAS ACT IV OP 1884) 
—continued. 

should be furfeileil on any default made by bun 
an rori-ving out tbe terms of tbo contract One 


tbe deposit had been foifeitcd Tbe decree bolder, 
hawn" purchsaed from the contractor b»s ngbt to 


aolution of July 1888 uaa vlfra urea b&i-sivAsa 
r BATHtrasABAPATKi ID B , Id M&d., 474 


I. — B 262— to rtooveriax alUgel to 
i< tlUgally Right <(f au f —The plaintff 

built a hciuBe at Kell re tbe coastcuctioo ot wbicb 
wss completed on the 15tb of August 1893 Tbe 
Uusicipal autl ontut of that place being gorcnied 
by the Madias District blunicipaliUcs Act ga>e 
notice of assessment oo tbe IttU of bcpltmbcr levied 
tbe tax as assessed and credited it as tbe tax due 
ten)' 
tbe 
vied 
luni 

cijalities Act) s SC2, the suit was not maintaiu&bie 
iiPjricrPAi CotJwcii op ^g^EOBe «• lla>oirr4 

^ L R , 18 Mad , 10 


MADRAS DISTRICT MONICIPAUTIES 
ACT (MADRAS ACT IV OP 1884) 

— coaefutfeif 

the subsistence of tbe earlier bye law wasebir;>eduith 
baring ccumitted au offence under tbe later bye-law, 
and conteaded by way of defence that be could 
not be convicted, inasmuch as tbe act c mplaimd 
of had been committed before tbe passing of tbe 
Act under which tbe complaint was laid He was 
councted by a Bench of Hagistratcs. M«{d that 
the couTiction was right Jer AB^olI^ WmiE, 
C J —Tbe bye law applies to all drams which existed 
in a covered state at tbe time when it came iuto 
operatNKi The iroid ‘shall ' it used throughout 
the byclaws in the iinpcratiie and Cot with 
reference to time, abd this is the scUbe in which 
It u need lu the bye law in question Per BEbBOir, 
/ — A bye law similar in tcims to that under which 


Qcoeral Clauses Act (Madras) unaffected by the 
passing of the pii»e it Municipal Act The coiikia* 
tisn t&t tbe accusid could not be oanvicted because 
tho act coinplaiuid of was committed before the 
pneent Municipal Act was passed therefore failed. 
PxBruaKaii PiLiii t. CnAiuuAK MnNicirax. 

CovvoiL OotacAttDND . LL R, 23 Mad, 218 


MADRAS 70ERST ACT (MADRAS ACT 
V OP 1B82) 


See Onus OP Paoop— F osbbSbiok amo 
P soop op IlItE 

[I D R . 18 Mad , 165 

B 2 and sa 3, 4 B, 8, 9, 50 — 


District Municipalities Act, s 264 Jlrfd that on 
the facts ot the case the conricticn under s 2t>3 
was right and that it was not invalidated by tbe 
abafnee at the rnd of tbe trial of two of tbe 
Magistrates before whom it bad begin Qnarr — 
Mbctbcr a charge under s 264 would lie m the 
abs nee of a resolution passed by tbe Municipal 
Co ucil KaurFrAsa Kahak i Craibhaw Macuba 
MrwcjPAiJTT DXfcR, 21Mad,240 

————Bye-law No 48--J>f#/»irf Aftusi 
r»pi/tt,ei Aft Amendment Act (ilodrat Act HI 
of 1S97J — Cooert"^ a dram withonl 31%niexfal 
j>erMM«io»— A byelaw of a Municijality bad been 
framed under the powers conferred by an Act of 
1884 as amended by an Act of 1897, and vraa to 
tbe following effeit ‘bo public dram dial! be 
coicied without the permission of tbe Alonieipal 
Council ' It bad come into force in 1890 Prior 
to its coDung Into operation, an earlier bye law bad 
Subsisted, in substantially the same tenna An 
occupier of premises, who bad covered a draindarn^ 


boundary lice of a proposed forest ids rie bo 
notice under Torcst Act s C was provedtoharebcen 


apply to tbe sb otriem land (2) that tbe ngbt of a 
forest 0 beet to cuter upou and demarcate land under 
s. 9 is bunted to tbe purpose of tbe tuquiry directed 
by a. 8, (3) that the eonviction was wrong Qr££X- 
EupxsBS r JavoauKedci 

[I L R, 14 Mad, 247 

' ' 23 — Logt 

te to be 
remoi mg 

— - _ ■ - , and the 

coavicting Magistrate oidered it to be conhscated. 
ffeld that, ba> mg been already pent aoeutly fastened 
to a building it had ceased to be timber within tbr 
meaning of s 2 of tbe Forest Act, and the m^cr foe 
confiscation was illegal Queeh Bufbbss v Eetiii- 
6AEB . I. D B , 0 Mad., 373- 
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^ i.v i?x>ij ACi' (ilABRAS ACT IV O? 1 S 3 ^> 

the |o::;o:i o: lUe la:;d which Lui z.ot hcca Jic..re«,i 
iUs^ii tiiv woi i;ot cotapliid with. The Unco.ruer 
WAi tlwn j'rojtCiiU'd aniicunicttilur.ikrsi. ISJ, ' 203 , 
and tiiil ot the Act. JlelJ Cut iwithtroi theaj.i J 
tt,H:.t.pueA orAra o: Cte Aluaicipal Council w^ra 


2, - - 

yri '. . r.'j~ /! ,1 r* 
are r. t alt-vcL. 

Ui-'.rht Mu!-_ 

Ktll t.„i .5 r. 1 ; Uitmt 

3 . - 


_ ^ M'-.r'.'.tfnf .-/ sj^rcti.C 

^ ^ ''J .*■ Kt/*. — III,' dfor* c£ a i.u.:j; 
-'-I.--- k.o.iaiic J'.-ci'irtv mtti.r the 
fijwiitha .U J. i, lUJ. tJrEt-.v- 

. I. L. R., 13 AltiA, 31S 

anna. 110 — 2) orio^.vaje 

~7yu.-n;;e.' ., A .Muideit-A Cot'Jcil uui.rthe 

Uiitr.!.! h.uuic;! j A<1 h.'.j> ttkiLr s. liO. a 
u.wcr '.(} distra;:! ^fur dt.e totic., U'jid. t thit 

ei»<i- t‘\ 5. t A. i’.'.l the J'ro'ixtty t5h<tri!:'.i,l must 
he ’,'-.".1 1'. t’.e .Rfanitir, a:..i the tVarj, ef .a h 
c.jti> o; ; e r. j i;i .aicu:'<. j if .a of 

tuC-r* v- titvifAit V r. Cot^ett. 

Cl- Rs.kL.\ A . . LL. 3 C,l-lArad, 4 a 7 

^ - S, luO — e'vif ^ie.') jr.'tff a iitii 

a.-.-i/i;? ,i .Vi 1 4. h.h,'. — The 5 liiT-tlS .-utd a 
llati'Dj il Cik'icth i;;;.3tr ti.e M.ninf lilitrict 
^1 tt ) je*i. ..i 'j .\cv. . r a w.citmt o-i ot title t> a 
fctati itr. eture a.futid s;-. the lir-iili of the ,- 
^nn.cji t a;;.: of hC riei.t lo j*:;! .a rto'f of.r 
... I *.e V.... ..'tte V...3 lejltti to le.Cte tO .1.0 

ihiiiti^. Jl.U :Ltt the .M-tzh-ij il Cotudl i.a.l 
Zg I'.l.sT. th.; i. l>\> c: the alo.c Act t' 

prexti*. t..e j .-.v.t.iT trout d^ tli'Z w.l.i the *tjuc* 
tttrv. 1 tOiid.d he 't* 1 Uwl t .t" rtvre -..itlt the e -t* 

1 1 nieoce I. f t::e juil^e cr wit!: .i;/y ^4;.:t-ry n.—;- 
Ut;.t.j. Ki.:sn>arvar.i;/iti'.irMi-Mvtr.v£co.-,N. 
Cii . . . . I, L. B,, 15 Idhid., 292 


s. ir;? of :!!e_ ir 

(M.uirv«), ^ r. .;d.^ 
zaMhir:* to .~s X’> 


S.173- () a y: 


.Mij.-.ieipuiiti 
'.La; 1.0 5»fsv.i tl 


'/iV iirift . — 

. .lot, 3 SSJ 


t * i di piO j 


at aav 


w t . i.o’.i • 


llisnicija! t'l. 


’.tli'ieticu to the i^ailic 
ti.e writlui y>-.r— UCui of 


hy -auv ].rv a o; aa ar.icu in the ttrc^l fithov.; 
tiio i O': ) t il'.e ,'I'.t'*iet5.al Council a— oaiitco 

to an olttr.ictha, QcitEN-Eururts HoLivi'a 

l[L L. R, n AlaA, 343 

— S. 170 — .h’eygiV oj' Cai 7 Jinex. — Ur 

s. ITO, Miilr_3 Dijtri.t Man ciy-liliiS Act IV* f ISSt, 
it ii yto-.iilLd th.it ‘-the ixttraal reofs, veratniaLs. 
yaniLii, :,:\d \\:.V ,3 ci haildia^s erected cn rtacivtd 
aft^r the cor.::;,? in:o oi-.ratie-i <f thU Act shall 
u.t le u;.ide of arats, Kavis. taati. or other tucb 
iatiatauMble ai.vuriaU ticipt with the irrilt<.a 
pcrtnitiio.-i of the Jlcniciral Co-anci!." Uehl tiait 
tile Merit “ rci-.iwcd " iacludfs rir.iirinn. QrEE\- 
liaii’r.rs3 r. Sraajtssa . 1 . Ih- H*., 19 iMad., 24 J. 

s. ISO and s. 264 — iai,'d- 


it jTal, and Cur.ijujUtritiy tiuit i-o oftir.ee had 't.vS 
co-anaitted^ i-y the Ur.iiomiir. S'e n7e — iladnis 
Act l\ it l^Si. s. ziti, lio.s no; tinfciTtr a ila* 
aiitrate^ t j t::ijo>e a ate pm.j ictivil^ iz n3t\-ct or 
; the 5.17:0.1 linrina which a paticn icnvicttd of tha 
; cdit.ce 1 r omittuia to coniyiy with a notice to lio- 
ceti- r.::y work taay c. otiaue to have sach work 

muiicutiiL Qt SEx-Esi?iiEss r. VEF-aai!itJLi. 

tl. Ii E,, 16 ZdacL, 230 

. — — ~ — SS- ISSj JS 9 — S.*Vej; a j?nV.*ff 

cirf J.'aad irifijet a ii^-taie . — In a 5 iros.czt;on for 
adna a place as a cart-staudwritleut a iicinse nn-.io: 
the Mvlrai Dhtricl Jlunicipiliiiii .Vet, ISSi, it was 
pioud that carts rc.-crStil liaiiy to the rrizdsisof the 
accttsid, iwiitv with prc-iuce for sale tothescneral 
ic.liic and '-ct c::ly to the acetned, wh.sctid.asa 
liokir .an 1 5 'irtni;ttd the c-.-iTt» to stand cn his 
prr.a'.>.i until the sale and TvUto'A if the goo Is was 
cc-_'.td.t.>h Jif’ii that the pluee was ased as a 
catt-st.! J within the unaninu of s. ISS. and tlut the 
accusi.i L.vd ccun.htid an c-fteuce junisiuhie nadir 
*. -59. f the Act. Qrs£s-E«rp.ys3 r. AyrAS.oTtr 
iltTL'au . . . I. Ii E., 22 jlaA, 455 

Sfe^iaj a yrif jfe cjri-tljsd 

crii-l^ui .1 li.'tntf . — It is act ntvca-ajy, in ord.r M 
is'u'.iisii the ccTince of Usiar a place .vs a cart-stand 
without a license under the Madras District llutdd- 
raliti'.s Act (Madras Act IV of liSl), s. 1 S 9 , to prove 
tail the c-.irt'stind D c 5 tirs;ve or danafions cr that 
fees arc Ic'ciid there. QtrzEX-EtiXEEiS £. Aryasatrytr 

Mfoan . . - E Ii.E.,21M;ad.,293 

s. 293 and ss. 292 , 192, 193— 

A’u/e'erj’ ii.-rsses — Prirafe aerree.', dfcaat:.'? lyl 
— X Mnnicip.il Coace'il, cr.dtr the Madras District 
Aluuicip'-'ditiii Act, refused to gave l:cei'.s.s to certain 
5-.r1cr.skeepir.gtutch.er3’ shops rc; u-wdas slaupi.ter- 
lotsis, ixce5.; ca tire condition that they shc'tid 
nn.ove to a fixed market St’d tiut cutehers’ 

■ the 


•wiima 


shoos are not " private markets ” 

Act, and that the action of thi 


; mianSDg or rue . ^ _ 

! Musicitul Council was ailrj rires. QrE2X-Ett- 
I TEEss V. BaonrE Bsl.vc , 1 . 1 *. R., 20 SXsd., 218 


223 — 2 ^uiJt< 2 !*^£ — “ 

Ad occTipur CI a builtlin:: w'ho alloTTs 


. .. , . ... - „ ... to run ruto a street within the linuts or a Muni- 

113 ^ a.-cajf— Baiufia.; i» cievrso/ Mcesii— Ec,ui«. ) .-ovemed hv the Madras Distnet Mum- 

fi'aii ro d,«a,nr> fui'Win^ — d/oyfr.'rJ/cr, Jur,id^c^ ■ Act, ccmmit^mi ouetice under s. 2dd of that 

f :e.a <\f'. —A laiidowuer in a Jluuierpahty subiict to * alt’'o-’''h the Municipality nrav hare suppheel uo 

iladras Ac; lY or lS 3 t a5ipliisl for ahailding license ; A. 5—,.^ a £uesdon. QrsEX- 


tmder s. ISO of the Act. The Municipality, hav- 
ing rvicUed that a portion of the land was reciuwed 
for widiuing a public lane, crdcted the applicant 
to abstain from hnilding on it, and granted a license 
for a building to be tiicud on the xemainiug pwrtiom 
The landowner, however, erected a buiiding.upcu the 
whole of the laud- The 'Municipal Council then 


side drains in the strev. 
taiPSSSS r. SsTTBAEEAyteAS 


qUeSUOU. 

[ERR. 15 Iliad., 91 

S. 281 — ZfcjiVa/ioa— Coatraci Ac} (IT 

of 1 S 7 ' 2 J, t. 74 — EeauVy-— Thff CouacU of a Mgni- 
cipalitv, nnder Ma&is Acl IV of ISM, cureiifd 
ccatra« for the lirhdn^ or the town, whereby 1. - 


called ufC2 lier to d^molaih the extctcd ca j '«ras provided thac the depoiit lasue oy .ae * 


X 
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DIQEST op CASES 
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MADBAB QENERAI. CLAUSES ACT 
{MADRAS ACT I OE 1801) 

See Matitias Eist Eecotebt Act 3 51 
[LL H,-2aMad,179 


MADRAS HARBOUR TRUST ACT 
(MADRAS ACT It OS 18BQ) 

* See Bell op Licisa 

CL L. a, 10 Mad, 160 


— Bs 70, 87 — front aehon — 

Breach of con/raci—Coniract Act f/AT of 1872J 
$t 151 152—Ltahltty of hatlte* for Itre for lore 


1886 to tlie eSect that the Board ite officer* and 
(eryonti shall not he liahU id damage* tor an; act 


proMMone of a statute does not preacnt it from 
entering' into a contract and the eection docs not 
apply 111 a case where the party aggrteped complains 
ol the breach of such a contract on the part ot the 
Board Bye 70o£the Madras Harbour Trust Act 


on such tetma as the Board nught approTc and 
concluded with the rcservatiou that the BWd while 
taVing all TesEOnablc precautions would accept no 
responsibility la respect of property stored upon ita 
prem see which would rcmaiu at the risk of the 
cons gnees or owners iTeld (per Coixixa CJ aud 
BoiuaM J) that this provision was not a byelaw 
Sts the reception or reiaoial of goods withm the 
meaning of s ""O of the Act and was vUra rtret 
Teustebs op the HaEBOtrs Haobas t Best & Co 
[I LR.,2AMad,6B4 


1886 vested in trustees together with theforethora 
within the huuts of the port. Pnor to the dateot 
the Act, an erosion, hy the action of the sca.^a 


MADRAS HARBOUR TRUST ACT 
(MADRAS ACT II OP 1880)— con/iaued 
portion of the f rcehore had comme ced in conse* 
qncnceofthe ex stence of the harbour and a revet* 


and some land was washel away FlaintiS was the 
o vner of land adjoining that winch was so washed 
away anl the sea also encioachcd upon and injured 
plaintiff s land and the buildings upon it The 
Madras Harl our Trust Act contains no provision foo 
the payment of cumpensat on by the trustees By 
A ibo fri.sMee av esipofrer^S to perfms sll 
works accessary to carry out the objects of the Act 


from pnomirl n'v iron s I m m |7 the nlaintilTs 


occurred were 26th December 1807 and 0th and 10th 
April ISOS lespedirely By s 8? of the Afadraa 
Harbour Trust Act so su t shall be commenced 


which the six montl s from 25th December 1897 
expired and unt I the day before the plaiut was 
presented the Court was dosed By the same 
section It IB p 0 ided that no suit or other 
proceeding shall be commenced against any person for 

v.).. >in n r? n 


Sks above set out and i otihed under s 8" if that 
sectioD should apply that if the amount of dami^e 
Buff red and assess d by pUmtiff in the said letter 
should not he paid on or before the expiry of one 


the suit should he filed or heard The letter stated 
the ground of complaint to be that the encroachment 
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DIGEST OE CASES. 


(MADRAS ACT 

V OE’ 1882 ) — coiilintteiL 

tj^ nucl fi 3 . 2, 10, aucl 1*1 — Claim to 
2)crceiUit;/t! nf/ttreit inruuia — I’eationt .let fXXJIf 
*’f, -'• ■( — "Cirif Court'* — Jurisilictton of 
X’i-rcit^ ^rlllrmeiit Oj/ieri — JurisiUction of Appel- 
late J oilrl-^Coufru} of purtici to Jurisilielioa.-— 
A t’Lniti t<i a Jilt 1*1 nt.igi' of fonat iiicoutu i* not a 
ci.itm U) forint jituiloci; itinUr Art V of 183‘J, 

r.Of H itarlai'.n to a rijcUt (ijti rituil iti s. t of tlmt Act. 
A l or.Mt Siltliiuitil OlUrir lias no jaristlietiou to 
iiitrit.iiii a suit ia wltirU aucli a claim is inadr. ami 
uuch a suit lirouulil Uy ilisrli.ir;.;cil forcat k.triiauis is 
larriil I*y a. d of thr I’l'miotia Act. A t’orcnt 
Scltlisacat^ OilUnr is a “(’iiil Court" for the 
jnirjaius of till' I'l'iisiuns Art, If a Court of lituUcil 
jtiriiilii tioa i\cmU iU (■oivirs aud adjuilicatis ou a 
cl.iiin civir '.vldoli it lias no jurisiUcticii, lliu Court 
(if ativ) whirl) i-^irri.'ii s ojhk Hate jitrisdiitiot) over it 
is 1 ouiid to lulirt.iiu . 1 !) ii;‘j»ial jirefirrid auaiuat the 
loiVir Courl’a diciiiou. ami to eorru't the error, X 
Court of i-ouiiiitetit aiiji. llate jiiriadieliiui in such a 
ras” is !iol louml hy aa nuhr m ule without juriadie- 
tiou by a Colli ctt,r ou an aiijuul to him in the name 
suit. .Suhml-i.’ou hy the (urths to his jun’Mlictiou 
c.imiol yive a Const Si tth luoiit Oii.cir juri3iUi.tiou iu 
a e.isi' wh' re he Iwj no lulu n iit jtin'sdietiO!i. Stciii;* 
T.tjiy 01 ' Sr.vn; I'ou I.miu e. ' viu.v CittAi 

[L D. R., 17 Mad., 103 

0 , 0 . 

.Vtfs Tin.i:~Kvii)!;.N'ca .vno 1‘jjoop oi’ 
'I'lTU:— Lovii I’o.'Sitiiato.s'. 

[I. Ii. R., 15 Zlad., 315 

'free pollah — Occupier (f laiul- 

— The hohUr of a tvic j ottah is a known oecupiir of 
land wiihiu the uiraiiiii^ of s. 0 of the Mailrus Const 
Act. Kill' tat Kxci: t'>‘ox:a Tin: M.vt'uas PouustAct’ 

[I. L. R., 12 Mad., 203 

3 . 10 . 

*\’e M.tDKAs Acts. 

[L L. R.. 11 Mad., 300 

Sec JtJntsnicTios or Civil Connx — 

.ST.VTCrOUY I'OWKUa, I’jUltOX.S tVlTU. 

[I. L. R., 12 Mad,, 105 

See A^ALr.vTiox ov Suit~Ai'1’i;al3. 

p. L. R., 8 M.ad.,22 
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nmler s. 5 of the ludian Limitation Act, 1877. 

Kki'kiijiscii UKDiiU Maduas Fokest Aox 

[L L. E, 10 Mad., 210 


if". potlah—Trespast.— 

Tho holder of pottah of certain trees ou land tvhich 
had hccu declared a reserved forest was convicted 
of tnap.i33 under the ifadnis Purest Act on proof 
that he eontimicil to gather the produce of the trees. 
ICelil that tlio couvictiou was bad for want of jiroof 
that the jntitioner’s claim had hern duly disposed of 
or that ho had not preferred his claim within the 
period reijnired by law. QoEKX-EMl'in'ss v. Kajii 
I'EDUi . . . . L L. R., 12 Mad., 220 


2. find S3, 4, 7, lQ—2£ak{ng 

frcih cleartnij, Ofcnce of— Omission of 
order prohibiliug fellinp of trees pending re- 
Iicarinij of ti c.isr, — A claim put forward to part of 
Cl rtaiu land notified for reservation under the Aladras 
Forest Act (.riuimilly rejected was held to bo valid by 
the District Court ou appial. Tlio High Court set 
aside the dicisiou of the District Court, aud directed 
tiiat tiie appeal be rc-hcard. Feuding the rc-hcaring, a 
Ji'iseo of the claim.int felled trees on the laud, and iras 
cliurged under s. ttL (o) with the offence of making a 
frisli clearing prohibited by 3, 7 of the Act. The 
Alagistruto acijnitted him ou the grouud that there 
Was no order in writing served ou him by the Forest 
Dejiartment inohibiting him from felling trees 
pcutling the rehiaring. Held that the acquittal was 
wrong. Quelw-Emtuess r. XAiiAsiirAiAxrA 

[L L. E., 12 Mad., 338 


3 _ ... Grazing cal He in a jorest 

rcserre, — The owner of cattle found grazing in a 
forest rcserre cannot be convicted under Afadras 
Forest Act, s. 21 (d), in the absence of evidence that 
he either p.rstutcd the cattle or permitted them to 
trespass iu the reserve, Qubex-Esiekess c. Keisii- 
XAYVAX . . . . I. L. R., 15 Mad,, 166 

— Rule 12 of rules under Forest 

Act — Remoral of leaves from classified trees . — 
The more removal' of leaves from classified trees 
ou unreserved Laud dobs not constitute a breach of 
rule 12 of the Madras Forest Act, 1S82. Quebx- 
Ejii’eess e. SrvANNA . I. L. E., 11 Mad., 139 


S3. 10 and 11 —Claim hp riparian 

owner to uninterrupted Jlow of natural stream — 
Jurisdiction of Horest Settlement Officer . — A 
.Forest Scttlcmeut Oliictr appointed under s. -f of the 
jMadnrs Forest Act, 1882. has, under ss. 10 and 11 of 
that Act, juri.sdictiou to decide a claim by a riparian 
I owner to the uninterrupted fiow of the water of a 
natural stream. Saxoili Veeea Paxdia Cuixxa 
'Taiujiak c. SuxDAnAH Atvab 

[L L. E., 20 Mad., 279 

— S. 14 and S. 39 — Limitation fet 

(XV of 1S77J> ss, 5, G — Period of Limitation — 
Power to excuse delap . — Delay iu preferring an 
■appeal under the Madras Forest Aetbeyoud the period 
-prescribed by a. 1-1 of that Act may be excused 


3 . 26 — Cuttinp trees without permit — 

Vanara Forest Rules, Fos. 7, 13, 23,— The'acoased, 
lot having a permit, cut certaiu classified tress on the 
mmaki adjoining his land and used the wood in his 
till as fuel ; and upon these facts ho was convicted of 
LU offence against rules 7, 13, and 23. Held that 
''■* couvictiou was illegal. Qeeex-Emebess v. 


Arnwprj.A'R 


T T. "R. . IS Mad.. 21 


— s. 33—’‘Jointlp interested”— Posses- 

sion of forest under a morlpage . — ^"fho Government 
having possession of a forest under a mortgage is 
jointly interested therein with the mortgagor wffhm 
the meaning of the Madras Forest Act, s. 33. Ash- 
tahtjetiu e. SECEBTAEr ob State bob India 

[T. I). E., 13 Mad., 322 
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■MADRAS LAND REVEITDE ASSESS- 
MENT ACT (MADRAS ACT I OP 1876) 
— ( OTihnued 

tl crcfor on tlie 13th Deembcr 1872 and on thel4Ui 

gyoo* 

»8ht» I 
^ every 

description in the said village and rchoqauh all my 
Tishtsthpreiu inyourfaiour Wheiefoto as perlbe 
terms of the said (locumenta dated the 13lh December 
1872 and the 14th May 1877, yon and your hem 
and assiona shall hold and enjoy the tatd Kondagai 


xoaneatnai, etc according la custom, ’ and he ap 
pli d to the Collector for separate assessment and 
rc'-istration of the village in the narac of P on the 
2oth March 1883 On the 39th March 1883 Palso 
itiide a BimiUr application hut, pending disposal the 
ment saTnindat'i father died, and was enccecded by 
IS ton the present sauindar ivho raised objectioiit 
aiil the apphenton was not cranled On the 
23id May 1887 the present zamin^ granted alease 


fauiindar executed in fat our of f a deed of release 
which after reciting the grant from the Ram the 
deed execute 1 hy the zammdar’t deceased father 
dated the S3t1 Feoruaty 1883. aud a further pay 
sicut of H3 SOO by P coutained the foHowin„ cove 
nant Therefore I forfeit and relinquish Uie right 
1 profess to have lu tni to question the said perraa 
neit base or the terms of the said kwe dee^ aud 
I Icrcby ratify jour right lou and your heire 
shall hold and enjoy the said viU^cs absolutely 
accordin'* to the terms rf the aforeeaid permanent 
base deeds” P then applied hy petition datrdthe 
13th hlartli 1 890 to the Collector for eeparate regis 
tration and assessment of the sad but oi 

notices belli;: set t to the zamind-ir and the lessees 
they filed objections which after doe enquiry, were 
overruled by the Collector, who ordered separate te 


cancelled loth the separate registration and these 


with interest alleged to he due on the said siHage for 
Fasli 1300 Htld that F was bonnd to pay the . 
lessees 83 500 pomppu with znangamai and road cese, I 


MADRAS LAND REVENUE ASSESS- 
MENT ACT (MADRAS ACT? I OP 1876) 

— eonixnvtd 

whether hia Village was separately registered and 
assessed or not Seld that the suit by F for a 
declaration that the order of the Madras Govern 
ment lirecting the Collector to cancel the separate 
registratum and assessment of the village previously 
made hy him was illegal and xtKra viret could not 
be maintained with reference to 6 43, '.peciBc Relief 
Act, inasmuch as the order had been already carried 
out Seld also that if the general words of the 
prayer "for such other nlief ks the circumstances of 
the case may require" were to be taken as luclud 
ing » prayer for conscqucntis! relief *lien the suit 
was bad for mitjoinder irasmuch as the zamindar 
and the lessees who were interested parties were not 
joined. Seld also that not only the person apply 
uig under Alt I of 1876 s 3 for separate assessment 
and registration must be entitled thereto but also 
that the parties to the alienation must concur m the 
application Puenss v Secbsiaut op Stats tor 
Ikdia iM Corscji Obb • Iibcoeb 

[I L R. 19 Mad. 262 

Heldhj the Vrivy Council reversing thw above 
decisiou By the effect of ss 6 and 6 of the Madras 
, Act I of 1876 tb^ decision of the Collector in a cate 
, wilbinhisjunidiction whether for or against separate 
recistration of a portion alienated fro n a zamiudan, 
I when once duly sanctioned as ) rovided bj that Act cau 
I only be qnesUoDcd in a Civil Court Under ss 7 
and 8 the appoHionmcnt of the issessment may he 
I appealed from the C llector to the B ard of Reve 


for which he had surd would he sniheient to 


of the revenue upon separate registrati m^and *e- 
parvte assessment of the ullage This isttAred the 
construction of ttnos in the d cumrnts edd,j3; the 
grantee to the village, and the»%a«trdl^ to the 
pUintiffs, obliged him lo pay a fi«d gza to the 
xauiindan Seld tliat he was odr Tt->, afkr the 
rcpstretiott and assiasmeut, fee- bcr5« lawfully ja* 
eidcnt to the separate LcdaEpaiiJ SjS were to he 
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-MADKAS HABBOUE TBUST ACT 
(MADBAS ACT II OB 1886)-oonc/«rfe^. 

awav and the sea to bo let iu to the plaiutifE’a 
premises, thus causing the damage complained of, 
Twhich dcfeTulants had taken no steps to prevent, 
BeJd per Shephaeb, J., that the plaintiff must bo 
•deemed to have commenced the suit in due time, 
since it was owing to the act of the Court itself that 
he was prevented from presenting his plaint till the 
day -upon which it was filed. Also that the notice . 
was sufficient, and that on the facts of the case 
s. 87 had no application. ftinWe— That, though a 
special rule of limitation was prescribed by the Act, 
s, 5 of the Limitation Act applied. Per O’Paeeeu,, 
J. —That the last clause of s. S7, which provides that 
neither the Board nor any of its officers or servants 
shall bo liable iu damages for any act bond fide done 
or ordered to be done in pursuance of the Act, had no 
reference to the present case. That section applied 
only to cases of acts done without legal authority or in 
excess of legal authority, but under the bond fide belief 
that they were covered by such authority. Per Bon- 
DAJr, J. — That the cases in which it has been held that 
no action lies for non-feasance apply only to highways 
and have no application to the present case. Per 
Dayies, j . — Tlie liability of the trustees, in the 
absence of any statutory duty cast upon them to 
insure plaintiff from loss, was confined to the main- 
tenance of the particular work they took over, and, 
if there was any general obligation to protect the 
plaintiff’s property, it lay on the Goveniment, who ' 
constructed the harbour, tbe Leaislature not having 
imposed it on the trustees. Ismaip Sait r. Tbus- 
TBES OE THE HABBOHE, HIaDEAS 

[I. L. E., 23 Mad., 389 

MADEAS HEEBDITAEY VILLAGE 
OEEICBS ACT (hlADKAS ACT III 
OE 1895), 

— S. 5 — Aii-iehmenief etroviing crop. — By 

8. 5 of the Madras Hereditary Village Offices Act, 
the emoluments of village offices are not to be liable 
to attachment. Se?d that an attachment by a 
decree-holder of a crop growing on certain lands in a 
zamindari, which were the inam service lands held 
by tbe judgment-debtor as a village servant, bad 
been rightly set aside. Kannaw Naidu v . Latcb- 
AENA Dhoea . . I. L. B., 23 Mad., 492 

1 s. 21. 

See Madras BEvffiruE Eecoveet Act* 
s. 52 . . I. L. B., 23 Mad., 571 

MADEAS lEKIGATIOlT CESS ACT 
(MADEAS ACT VII OE 1865). 

See Madbas Beet Eecoybby Act, S. 4. 

[I. L. E., 7 Mad., 182 

1. — - s, 1 — Water-cess — Overfiotofrom 

(Government- works — Water supplied or used for 
purposes of irripation. — Surplus water from Goyei^ 
ment irrigation works flowed on to land of the plaintiff 
which they were in the habit of cultivating with 
• dry crops and stagnated there rendering such cultiva- 
■J;ion impossible. The plaintiffs did not want the | 
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(MADEAS ACT VII OE 1865)~aoncludei 
water to flow on to their land, but, being unable to 
exclude it, planted paddy as the best crop to cultivate 
under the above circum.stances. IVater-cess was 
levied on the plaintiffs under colour of Act VII of 
1865. Held the water was not supplied or used for 
purposes of irrigation within the meaning of Act VII 
of 1865, s. 1, and the plaintiffs were not liable to pay 
tbe water-cess. Venkataepaxya o. ComEcioE op 
Kistna . . . I. L. E., 12 Mad., 407 


^ ~ — '-'Lands irrigated under 

Kisina am cut— Water -cess — Optional or compul- 
sory use of wafer . — A vaiyat occupying land in tbe 
Kistn.a delfc.a made no application for the supply of 
water, but water from the irrigation channels flowed 
from time to time on to his land from irrigated lands 
of a higher level, and he had no option as to whether 
to accept or refuse the supply. No increased benefit 
was derived from the water by the raiyat. A sum 
having beeu levied from him on account of water- 
cess, he now sued to recover tbe amount. Held. 
that the plaintiff was entitled to recover. Ven- 
haiappayya v. Collector of Kisina, I. L. S., 12 
Mad.,, 407, followed. 'Keishnaysa v. Seceetak-y 
OP State POb India . I. L. B., 19 Mad., 24 


— 3. 4. 

See .Madbas Ebbt Bbcoveey Act, s. 11. 

p. L. E., 15 Mad,, 47 


MADEAS LAMD EEVEMDE ASSESS- 
MEET ACT (MADEAS ACT I OE 1876). 

1. ■ — S. 2 — Separated reyistration and 

assessment of receiiue—Suii for declaratory decree 
— Consequential relief — Specific Pelief Act, s. 42 
— Misjoinder of parties — Madras Regulation 
XXH of 1S02, s. S — Want of concur/ence of 
parties in applying . — A suit was brought by P 
against the Secretiu'y of State for India in Council 
for a declaration that tbe order of the Madras Govern- 
ment directing the Collector to cancel tbe separate 
registration and assessment of a village In the Siva- 
gunga zamindari iu bis name was. wlti-a lires and 
illegal. Tbe plaintiff’s claim to be separately regis- 
tered as the holder of the said village depended 
upon the proper construction to be put on grant 
of tbe village coiitabied iu two documents, tbe one 
dated the 13th December 1872 and tbe other being 
a document dated tbe 14tb May 1877, executed by 
the Eaui and her children. Subsequently to the 
grant referred to, an application was preferred by 
theEani and addressed to tbe CoUectur requesting him 
to separately assess the village and register it in the 
name of F. This application was uever presented 
owing to the death of the Eani, who was succeeded by 
the father of the present zamindar, who executed, ou 
the 22nd February 1883, a deed of release in favour of 
E ratifying the grant abovementioned in the following 
terms: “ Whereas the village of Kondagai . . . - of 

my zamindari . . . has been granted to you in per- 

petuity by the late Eaui Kattama Nachiyar .and others 
and has beeu in your possession accqrdiug to the 
terms of the documents exscuted by them to you 
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MADRAS IiOCAI, BOARDS ACT (MAD- | 
BAS ACT V OI* 18a4)-iOBeia^«/ 
wor^s “GoTcmnient stores and equipages” >n cl 3 
s 87. Act V of 1884 and are free freiu tolls under 
that Act QcEEH EarnEsa i Ktrati All 

[I L B, SO Mad, 16 | 
— A — 8S 03 and 100 


MADRAS MimiCIPAL ACT (MADRAS 
ACT V OS' 1878 ) — tonltnued 
anilcr class 1. seh A of Act V of lSi8 Madras, to 


V 3 123 and 8 160 — Sitt/crmaliftout 

protecuUcin agatntt off ceri of Tancia%at l7»*o» — 
Limxtatxon — A suit uaa bioisht against the Chair 
man and accountant of a Punclioyat IJn on for 
damages for malicious piosccution more than si 
months after the close of the crimu al proceedings 
and it seas contended for the defendants that the 


im not confined to h 8 remedy a,.aiii»t tlw Talolli 
Board (8) thit tl fi LocalPowds Act s lo6 wasi>o‘ 
appi cable unless it irece proi'ed (1 at the Act com 
plan ed of aas doue by sirianti of the Talakh Bond 
uithm the ic ne of their aulh ritv assich acting 
or purporting to act under the Act AK'**Jt 

LL R, 13 Mad, 442 

MADRAS LOCAL FUNDS ACT (MAD- 
RAS ACT IV OP 1871) 

— Tolls where lenable — Uiilcr the 

Local Funds Act (Madras Act D of 18«1) tolearc 
only leMahle nt toll hai» and tcAla ato lotlcuahle oi 


MADRAS MUNICIPAL ACT (MADRAS 
ACT IX OP 1SQ7) 


142— /r«idcnr of 2Ivnttxpnl%t^ 


of that Act at H125, being a moiety of the yearly 
tax on the same class Sold that the assessment was 
legal Wiisox c I’SESiDBUT, MO’cioipal Couuis 
r ATasbas . I L. B., 8 Mad , 429 

1. 8 llQ — Pfare of puifto tcori^xp 

Feeding Prafmtut — A building used in whole or 

I TO part for purposes ether than those of public wor- 
st’ ip IS not exempt from taxation under s 110 of the 
CitYof iladras Municipal Act 18 8 The feeding 
of Biahmins IS not an act of public worship within 
the meanvog of that section InAUBv Cbetti 
I bPBBATA CaSTTI i AJtUTDBX 

[I L R . 6 Mad , 287 
1 2 . ,1 — - - — and 88 120 123 — TTosfe 

) land—TasS 123 of tbsCity of MadrasMunicipsl 
' Act I8i8 which diflnrs the annual ralae of a house 
building or land for the purpose of taiatios under 
the Act has no reference to the 'iltcmatiio giieuto 
f the President by a iCOtolevy a fixed annual fax 
(not ixceeding B4 per ground) on lands unappro- 
. pnatedto any building or occupied by natne huts 
1 with their appurtenances AiiMXO Uabissa BcdAK 
I SAHSDAt ABPBntL LL R., 7 Mad.. 63 

j B 123— 'Ta* o» Setptlal 

I Initt hv Oorernmni—Standari of hypothtUcal 
rent —Under s 1.3 of the City of Madras lluu ci 
pal Act the gross annual rcut at which a building 
j Tti ght teaxMiably bo expected to Ut from month to 
month or fiom year to year is for the purpose of 
I assessment to house tax under the Act to be deem d 
to be the annual laluc of such bull hng The Lying, 
in Hospital in Madras huiU and supported by Gov- 
ernmaf has mg been assessed by the President of 
montl 
ssment 

in tl 0 
Mnni 
to tho 
Govern 
ued and 


iiiss:oxEE3 xoa foiTjf cB Maabas 8 MaA, 161 


MADRAS MUNICIPAL ACT (MADRAS 
ACT V OP 1876) 


■ - ■■ SB 103, 105, soli A, ^ass I — 

ojen 
the 
y of 

_ » . xrlv 

tax n half ycaily luvhhty is inri.rrxd in rcsp ct 
thereof by tho tax payer TT’l Imug been asans^ 


mas correct SECBETAftr or State r 'Iadhas 
M rMCipAiiTT 1. L. R., 10 Mod., 33 
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MADRAS LAND REVENUE ASSESS- 
MEET ACT (MADRAS ACT I OF 1870) 


iViadmrgul hy lUrtct jiivymi iit b^' Win to the Colhctor. 

Eidciinu r. SncuKT.UiV oy SrA.Ti; yoitlsnu. Oitii 


V. I-'iaCiisn; 


fiuli t‘J ri;jht to 
VAcnl" MtxJroi 


1. D R., 22 Mad.. 270 
[L, R.. 20 I. A., 10 
3 O, W. N., 101 

aa.2 and O—ViiiV /or drctani- 
i/>l>ttrote rf^i'lnilioit and atsets- 
Jlfyiiliitiun A'A" I' of 1S03, s. S — 
Want of t'oncurrnn'o of parllrt in jait . — Atirtliiiifo 
oC a ji rliuu uf a /-luiiiuliin ia lutitlcd to hepanito 
rcw'iatf-ditia and nfsit-nueat iimlir Ifmlnia Act 1 of 
IS/O. A Coiut has jxj'.viT to oriler 8i‘i)ar.ite r< 
ixntb'U and aj,si,.MiK!it utiilcr a, 0, although all tlio 
{i.iriuj conn rued do not concur in ajipljilig within tho 
meaning- of a. r. ItAJC X.uoKi;n 

[L L. R., 10 Mad., 303 

a. 0— -JAifniJ Jlfiulalion A'A'/' of 

ISOOfS.U—dJaiJr.tj Jteyulalion A' AT/ o/lS03, j.A 
— An ujiplir.ilum to a Collector to grant sepanito 
rivistr.ition of a jiortion of .i jieriniiucntly-icttkd 
cttalo which haahu n alUuated by a Court a.ilc isouo 
uiuUr^thc proviitiona of Kcgulatluna XXV and XXVI 
of 1S03. and not uinUr Act 1 of 1870. IJouMAit.vzii 
V. Si:su.\MArA . . I. D R., 22 Mad,, 438 


boards act (MAD- 
RAS ACT V OF 1884) — continued, 

tho Courts of first instance and first appeal no 
objection was taken to the_framo of the suit with 
reference to tho provisions of s. 27. Meld (Ij tliat 
tJw ijofc be permitted on secoud 

appeal to raise such objection to tho frame of tho 
suit ; (2) tlut previous notice of action under s. 156 
was not necessary. Pbksibe.vt, Taiueh JJoaed,. 
SlVAO,VlfOA r. Nau-vyasan 

[1. L, E., 16 Mad., 317’ 
— — - S. 43 — Public servant — Sanitary /«•- 

spcctor . — A Sanitary Inspector appointed by the 


MADRAS LOCAL BOaVRDS ACT (MAD- 
RAS iVCT V OF 188-4). 


L a. 27 aud aa. 128, 160— 5«iV 

ayainst Talukh Board — Suit/ramed erroneously — 
Plaint, Frame o/~Campensat{on for vronyfal acts 
coininitled under the Bel — Special periodo/limita- 
tron.— In a suit brouuht against, among others, the 
President of a Talukli Hoard constituted under Loral 
Boanis Act, 1SS4 (Madras), to recover laud on which 
the panchayat of ii Union within tho taliikh had 
erected a public latrine, it w.os pleaded that the suit, 
as against the ahovemeiitioned defendant, u:w wtongly 
fniineil, and also that it was barred by the' special 
rule of limitation contained in a. 150 of that aVet. 
The plaintiff askeel for no ninendmciit, hut pi-oeccdetl 
to trial, lleld that the suit was not maintainable 
uuticr tho .Madras Local Boards Act, 1881, s. 27, on 
tho ground that it was not brought against the Talukh 
Board. Qutcra — MTiether s. ISO is appHeablo to 
suits other than suits for eomponsation for wrongful 
acts committed under colour of tho Act. Ameer 
SAiim V. Verkatauama I. L. B,, 10 MacL, 288 
and s. 158— Ai'otice of 


Local Bf ard is a public servant within tho meaning 
of Local Boards Act, Madras, 1884, s. 43. Queen- 
Emi*ri; 33 r. Tirotenoada JIuiiAEr 

[L L. R, 21 Mad., 428 
' SB. "64, 73 — Tax payable on land — 
Farourable lenure — Claim by landholder of more 


than oncdmlj of the tax from tenaxit — Invalidity of 
oustom for tenant to pay whole lax . — A tenant paid, 
an aninml rent of HG4 to tho landholder, the tenure 
heing of a nature de.alt with by sub-s. (iii) of s. 64 
of tho Local Boards Act (Madras), 1884. The land- 
holiler Jistmined on the tenant’s property in respect 
of the whole amount of local ccss payable in respect 
of tho land, cantending that it should bo calculated 
on tho rent value, which was admittedly H710. It 
wps found that under a custom subsisting in the 
district tho whole amount of tho local cess was pay- 
able by tho tenant. Held that, having regard tO’ 
8. 73 of tho said Act, such a oustom must be uu- 
rensonabte and invalid. Tho words “ favourable rent‘d 
in 8. 04, sub-3. (Hi), of the Act mean rent which, at the 
time of tho assessment being fi.ved, is favourable as- 
^ compared with tho ordinary rent of similar lands in. 
the vicinity, and has nothing to do with tho question 
whether the rent, as fixed at the time when the lease 
was granted, was favourable or unfavourable. Bhu- 
r.Mniuzu V. Hamasami . I. L. R., 23 Mad., 268 

89. 77, 78, 81, 94, ie3~Pe»oZ Code 

(Act XLV of 1S60J, ss. 09, 18i>, 353— Service of 
notice of demand of house-tax — Omission to fill up 


action — Form of suit — Plaint, Frame of— Injunc- 
tion ayainsl Talukh Board.— Tho plaintiff built a 
wall on bis laud situate withiu the limits of tho 
Sivaganga Talukh Board. Tho Local Board called 
upou him to remove the wall as coustitutiug an 
obstruction, and gave him notice that in default of 
his doing so it would bo demolished by the author- 
ities. The plaintiff now brought a suit against tho 
President of the Talukh Board and tho Chairman of 
tho Union, within tho limits of which tho land was 
situated, for an injunction restraining tho defendants 
from interfering with the wall. No notice of action 
was given under tho Local Boards Act, s. 156. In 


the houie-reyisler completely — Illegal distraint- 
Jlesistance to distraining oyicer . — A notice of de-_ 
maud of a house-ta.x under the Madras Local Boards 
Act (Madras Act V of 1SS4) was aSi-ved to the house. 
The owner, who was .a potter and cultivator by occu- 
pation, was in the village at tho time. He did not 
pay the tux. A Warrant of distress was issued, the 
house-register not having been completely filled up, 
and a bucket aud ^pado belonging to the defaulter- 
were attached. Tho defaulter successfully resisted 
tho distraint. ’ Held that the provisions of the Act 
had been saiHcieutly complied with as regards the 
preliminary steps for making the demand and thfr 
service of notice, aud the fact that the spado and 
the bucket were protected from attachment under- 
8. 94 did uot j nstify tho resistance, and accordingly 
that the defaulter was guilty of offences under. 
Penal Code, ss. 186 and 353. Qmeek-Bmpeess ^ 
PooMAEAi Udatan . L L. R.j 21 Mad., 296. 

s. 87, cl. 3 — Government stores and 

■Non.liabiiity to tolls.— stores and carts. 


equipages — j.. — . . ,, 

belouging to tbe Government jails come watxini tne- 
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TilADRAS MUNICIPAI. ACT (MADRAS 
ACT I OP 1884 ) — contmutd 


(tc but the { 


tlie appellant to be taicil Tinder B 103, (3) that 
altl ouph the absent psrtner might be called upon 
through the appellant as hia agent to pay the tax due 
by the firm with reference to its nhole mcome, he 
was not otherwise chargeable with any tax in 
respect of the husiuess earned on by him Paties 

T pEEBIDBST OP IHB llADBAa hlTI2.IClPlL COUUIS 

BIOS . . T, L 14 Mad.. 140 

4 and acb A, class 1(A) 

(B)— .Bxerc'se o/callmy— /mertMest o/faudg oj 
soexiigSentJil Seeicty — The husinesB of lUTCstiug 
the { ods of a locifty fob interest is a calhnir t^iUjiu 
tbs meanmg of s 103 of the Madias Uumctpal 
Act, 1884 A society citabWhcd to pro'ids by the 
aubsenpt ons of its members for penstuos for tbcir 
' widows and cbildrcu is a henebt socie y will lo the 
meaning of seb A, class i (A) of the said Act 
IVbere the context dirclojos a cianifctt tnsccuracy 
tbs sound rule of constructiou is todimioatctbeinsc 
cuiacy and to execute the true intintiou of the Lcgis 
lature Jehnikos v Pulscsert, Mcvccipal Cnu 
iirssiov, MassAs X L E , 11 Mad , 253 

— a Z07—Frohthition aga.it<ttdtpo»tt 

int] tfahU rtfntt ifs o tli eet-^Depotit of tlaUt 


MADRAS MPNICIPAD ACT (MADEAS 
ACT X OP 1884)— coaefttcfed 
that at tho close of a coiTcspondence hetneeu the 
plaintiff and the President of tho "Municipihty the 
plaintiff, m a letter beaded “ Madras ” stated tl at be 
baddirectcdAuctloneers to sell the horses aud that ho 
would * proceed agamst you by law to recover such 

r ' ’ • •’ 1 

.‘II , ' H 


[X L R,14Mad,386 

Q - — jr^ixceo/aeiion — In a suit 

atgiinstthe Presuliut of the Municipal Commiss on, 
Madras to recovir damage fovtbe ikmolitioi of a 
house nbicli bsd been huilt by tliu phintitf without 


an actioQ would he brouglt Utld that fhe Utter 
was Dot asiifbcieut notice of action DBCAiai Eau v 
PareuiENT MtJMciPAiCo\iai 88 iOR llAnsAS 

[I.L B, 18 Mad, 503 


auy of the said matters or any building, stable or 
).ardcD refuse in soy street, pai ement or Tcrandab of 


— Bctu A— Ziaitfify f‘f ITufu'iZ Artu^ 

ratiet CoMpaup lo taxation — The lorestmei t for 
interest oftbefundsofa Mutual Insuiauce Company 
by %s Due.cU>Ts coustitubcs Cirtyin^ na buiincss 
forgaUi and the premia paid by iniuiers and the 
nte tbo 
ning of 
t ISSl 

* , ■ Peesi- 

DB'cr,MoR[cirAi> Connissio^ Maoeas 

[I.D R, 11 Mad. 238 


an oScDCO aadtr the said sect on PfSOsTAE r 
SfimlCirAI, CoUUISBIOKEBB TOE TIIB ClTT OF 
Maubas . . X. Iv B.. 23 Mad., 164 


City of Madras Municipal Act 1884 IV/l^ov r 
Uadeas MoHiciEAitir I Xa B., 19 Mad., 83 


MADRAS POLICE ACT (MADRAS ACT 
XXIV OP 1859) 

as 10 and 44— Dejiar/iurnfal 

«Be»f and protfcution under the In the 

aWnceof auy rules framed by Goicrnmcnt under 
a. JO of the Madras Police Act, a departmental 

8 0 2 


Ton. m 
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T). , . e, Ttr . . — icxcxitju uncier— 

MigJitof nrumcipnl Commissioners tolevt, waier- 
tax~Coi>dition vecedenl—lndependent poieer— 
Construchon of sMutes—The Madras Mnuicipal 

apnbHc body is 

entrusted by the Legislature uitli the duty of malrii.o- 
public improvements, and powers are entrusted to it 
tor such purpose, those powers will not besubicct to a 
restrictive construction, though they interfere with 
private riglife A statute is not to be construed like 
a contract. The power to impose a tax is not contrac- 
tual and needs no correlative right. An equitable 
construction is not permissible iu a taxing statute 
where it is possible to adhere to the words of the 
statute. B resided within the City of Madras and 
occupied premises within a division or district of the 
city m which no water had been introduced by the 
Municipal Commissioners. The Commissioners levied 
a water*tax on JS in respeeb of his premises £ 
appealed under s. 189 to the President and two Com- 
missioners, who decided that he was liable to pay the 
tax. On a case stated to the High Court it was held by 
Innes, J., and MrxTUsAiii Aevae, J. (Keenan, y 
dissenting), that upon the true construction of the\ct 
(V of 1878) the right of the Commissioners to levy the 
water-tax was independent of the duty imposed upon 
the Commissioners to supply water. Beanson t- 
Mukicieai Cosimissionees, Madbas 

[1. L. E., 2 Mad., 382 


MADEAS MUlSriCIPAI. Arm 
act V OP 187S)-crit? 

SrSwf rhM^f ne.?^ of 433 

failure of the Commissioners to dFtheL d 

bmig his action and the Court miJy Jte 

duty fo be poi*forined mnl-o j direct the 

Court may seem fit”) or under tlio-e 

Westminster. &,aife-lFti m p®® f a of 

the execution of theutks uSi^S ft 

order it could make would he m ’ , only othei- 

latXbf ft“ 

If lu prn-t of the city tbe Commissioners are aWe'^to 
fo once ai^turi for 

then works, they should apply to the Government to 

Hunt?' operation of the 

Act. Municipal Comiiissionees, Madeas r 
Beanson . . . I.L.E;3Mad.,20i 


MADEAS MUNICIPAL ACT 
ACT I OP 1884). 

1 . 

iax- 


(MADEAS 


s. 103 and s. 110 -Profession 


. 1 — — SS, 317, 31Q— President of Municipal 

Commissioners — discretion as to necessity of cleans- 
ing ianh likelg to prove injurious fo health, By 

s. 317 of the City of Jladi-as Municipal Act, 1878, 
the President of the Municipal Commissioners was 
invested with a discretion as to the necessity of 
cleansing and filling up tanks and wells and draining 
off stagnant water likely to prove injurious to the 
health of the neighbourhood, and by s. 318 was 
empowered, on neglect of the owner to comply with a 
requisition to do the necessary work, to get the work 
done and to recover the costs iu the mauuer provided 
for the collection of taxes. No appeal was allowed 
by the Act against the President’s decision. Held, 
in a suit by the Municipal Commissioners to recover 
from the defendants the cost of draining and cleans- 
ing a tank,' that it was not open to the defendants to 
prove that the tank was not likely to prove injurious 
to the health of the neighbourhood. Municipal 
CoMsrissiONEES eoe the Cits- op Madeas ®, 
Paethasaeadi . . L L, E., 11 MaA, 341 

S. 433 — IPater rate — Liahility cf 

■ 'Commissioners to a suit for compensation for not 
supplying waier and collecting rate , — By the pro- 
wisious of the City of Madras Municipal Act, 1878, if 
a water rate is levied by the Commissionei’s, they are 
hound to supply water for house service to every rate- 
payer who desires and provides the necessary works to 
connect his premises with the main, which ought to be 
within 150 yards' of his premises, and the rate-payers 
are bound to pay « ater-rate whether or not they avail 
themselves of the privilege of house service. If tbe 
Commissioners do not perform this duty, the rate- 
payer has a remedy by action and may -recover 


Liability of member of a firm to pay separate 
iax m t aspect of a Government appointment) Ms 
gualification for such appointment ('Goreniment 
Solicitor) heing the profession lohich he also carries 
on jointly with the firm— Meaning of “person’* 
under the Bet.— A member of a firm of Atforueys-.it- 
Law and Notaries Public, which paid the profession 
tax leviable under s. 103 of the City of Madras Muni- 
cipal Act, 1884,, also held the appointment of Govera- 
ment Solicitor. He practised no other profession or 
business than that exercised by his firm,- and the 
duties of Government Solicitor could not boperfonned 
by any person other than a practising attorney. The 
Municipality of Madras hai itig demanded profession 
tax in respect of the appointment of Government 
Solicitor in addition to the t ix paid by tbe firm of 

which the holder of the appointment was a member, 

Held that tbe tax was rightly levied. BAECIAr r. 
Peesidext, Municipal Co-uitissro.v, Madeas 

[I. L. E., 23 Mad., 529 

2. and s, 190 — Profession 

; fax — Inspector-General of Police . — The Inspector- 
General of Police, whose c fficiat place of business with 
the main body of clerks is in Madras, went on tour, 
and during his absence the Assistant Inspector-Gene- 
ral in Madras signed letters for him. Held that the 
Inspector-General was not assessable to profession tax 
under the City of Madras Municipal Act in respect 
of the period wheu ho was absent on tour. Hajoiiok 
V. PfiEsiDENT, Madeas Municipil CouirissiON 

[X L. E., 22 MaA, 145 

See CnAIEIIAN. Ongole Munioipalitt 

[L L. E., 17 MaA, 453 

3. 

slon tax- 


aad S3. 190, 192—Profes- 

■ Liability of members of a firm — Pxtenf 
’ ■ ' ■ leoision of President of 

- - -A 


, ■ Jurisdiction of. — ji. 

member of a firm iu MaA-as, another member of which 
was' absent, was assessed under the Madras Muni- 
cipality Act to p.ay a cortainjsum for the tax on arts. 
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3IADRAS POLICB ACT (MADRAS ACT 
III OP 1888)— cone^urf«<f 

- B 11 and IS—CVdec^ 


TictiOtt under cl 11 t\aa ripiit tueiuei w ». 3 

place where the accused plajed and sang irae a 
private place , hut that il it vaa a private place 
the convict on under cl 15 was wronc Qdebk 
'SitESESa e SvsA Saoa I D R> 14 Mad , 223 


MADRAS RBOULATION— 1302— n. 

Set CASB3 irVDEB LlMIIATtOS— S*ltUTf8 
0? LiMiTAxio'i— M ashas Eeosiatiot 
II OF 1603 

iS’ee LwiiitioK Act 1877 abt 149 

[I LH, 9 Mad, 175 

a 17 

Set Essmo LAw-E<iQmsi£ Host 
QAcs 0 Moore a Z. A , 303 

^b.18 

Set IllftTAtMN ACT 1377 Aar I44--AD 
Tsass PogsEsaiot' 

[I L R , 13 Mad , 467 

HI, a 0 

See Oatb 4 Mad , Ap 3 

See Oatss Act 16 3 s 11 

[I L R , 2 Mad , 356 

XVII, e 3 

SeeBEQlSTBATIOS— ItAOBAS BEaOUTlON 
XVII OE 1603 3 Mad , 108 

XXV 

See CoXLECTCB 3 Mad , 36 

See Gust — Co-csraTCiio op Oba'vts 

[I L R, 9 Mad., 307 
L. B 13 1 A 33 
DD R, 2 Mod., 234 
See Hi'«atr Law— IabebitabC£— Iai 
PABtlBLE PbOPBBTT 

fl L H., IS Ma<t, 406 
I* R., 17 I A , 134 
See JUBISDICTIOt OP ClTIL CoTOT— B e 
GiSTBATioB OP Tesuses 3 Mad, 35 
<S'e« llADBis Bbbt Becovebp Act 16C5 
si ID R. 8 Mad, 351 

■SeeTAi IDB,0Mad,14 

L — - —.1 — JTad XSXT cf 

J.S03 Right! of xamtitdart vnder—Proprielarg pet 
■eetiios—Censtruetion of tlalste—Preamlle —The 


MADRAS BEaUDATION— 1802-XXV 
■—coattnued 


petty and does not assert a r glit on tie put oi 
Government to dtp c or d eposecsi tarn ndxrs i 
I » — ♦! T 1 rs iftfp tl t r deaths i 


1 


the payment of revenue Ooiaoappa CHStif e 
ABBITTHaOT COLXSCXOB OP laiQBIBOPOLT V 
LBKOAUAni PErOA Aaiabi e Zauikdab op IfA 
BPVOAPOBB 24 R L R 115 21 W R , 358 
[D R , 1 1 A , 268, 882 


A * ixliint V leefled tl at be baa n u lue p i 


tlie tia mant was Vue ijiauu ij „ — » 

as to { operly oE a normal cliara ter the statute 
would kaveb gun to tun knisnvA Deto Gaub 
C ItAlfACaAVOBA DErolfABAEAJBLtrGAntr 

[3 MaA. 153 

3 != — Settle enl — 2lf«siiiie 

t» eeltlevient pagen—Qrttnl hg zaa ndar before 
Seltleaeat 'Tcoants are not concladiA 
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MABKAS POLICE ACT (MADRAS ACT 

xxrv or 

iiuuiihnuiit iiillk'tul uuilir tiiat aci-tiou ia no lur to a 
im -Mention muter J l uC tliat M t. Qi'iiKt-KMouKas 
r. r.VKia'i)3;i:.-f . . I. L. Xt., 17 Mud., 278 

aa. 21 Sind *10 — 2'racttsioit Uktli/ to 


c<!U>! hr Itch Ilf the prnci! —i'tiiurt <>/ — | 

J{(i:\i>cittiff,,uiiitr.t/rom}ifrsoiit{ii the prhctstlon ! 
— Trtij>.tiu~ A liroci'wion of Iliiulua I'.vtriiil ci rtaiii j 


kaiimf.n and tin- Siijurliitindinl of Police wna of 
ojiinun tliit a bttacli of tluj jicaci? would l>e ovea- 
aiotuil if llu H" I'aniifr.i cuntimiid to lie tlijjdaycd, 
•and in co ‘1 I'aitli. fi r tluj iniri<ui.’ of iirevintinj; 
such bri.u'U of tlu' jaacc, ho took away lli« hamior-j 
from cnlaiii jut.om in tin,- inooiniun. //<•/./ that 
the arluiu of the .‘'ninriutoniknl of Pidico wa* not 
J’.it.titl( d Uy tlu' .Madt'iH Police Act, "ISCOi tr. 21 and 
•lO, and that In' w.!,iiiro..riiii!pdy 1! il>Io for the troajcisj. 
It-thOA-ravaKri.r t-. PiU.'.'ruKiio.t.-ir 

[I. L. R., 17 Mad,, 37 

o.ild. 


(MADRAS ACT 
X.2dV op 13Q0)~^ concluded. 

See Skstknck— lirimiaoNMENT— IjrpBi- 
ao^■JIE^•T GiiNintAHY 5 Mad,, Ap., 35 

See Skntks-ce— brenisoHMENT— litPiii- 
aosjiEET ASO PiKB 7 Mad.j’Ap., 22 
[3 Mad., Ap., 9 
Spreading JtsJdng-nels hy the 


C.tsi;s~Kvi- 


See UKV!.iio.'r -Caxiiiiar. 

DENtI! .v:>‘U U'lT.Mdij:.-). 

[0 Mad,, Ap., 45 
2 , arid a, 10 — •'’entry ydny 


to iteep Lit duty~~Ccittiiii/ to per/unn duUtt, 
Actnisidi a luhVe conjtaliio, w.i.i con>ii'tcd utulor 
!., tt of Act .\.V1\‘ of IS.'y of ccaftiu;; to {urfurm 
the dutiv-( of Iiix ullice. T'lio tniilcucc .‘iliouut that 
he h.id eiiUe to dtep while p slod .lu a DOiitry over 
iht'jail.” Jlehl tliat the accn.wd waa not j;uilty of 
the p.irtienl.ir dpicica of ifft nee of which ho w.is c.m- 
vU'tidilie w.A'i, ho,X(;vir, guilty priiiid facie under 
the .-ficPou, CioliiiT to sleep while on guard is .ah 
offence punijhahlu nndir s. 10. Aeoxvmol'3 

[0 Mad., Ap., 31 

Sentry yeiiiy to eleep cn 


duty. — Accused, a police louatable, wau on deity at 
the outiv gate of a central jail. Quitting hi* p.st 
lieside the g.itiuay and le.aiiiig Uiu pate open, lio 
went to ahe'P outside. I'or lids violation of duty 
he waH co'.nietul anil sentenced under s. -11, of aVet 
XXXIV of 18,')V'>. Ifeld that the conviction was 
legal. Aso^~^MOcs . . . 7Mad., Ap., 7 

3 _ and ss. S, 10, 11 — llllayc 

H-iralynr^. — t’- M of Act .KXIV of 18.'0 applies 
only to police oilicers cnrollcil nnd aiipointcd in tho 
maiuu'r piiseribed in s.s. 8, lO, and 11 of the Act. 
Village kavalgars, not being so appointed, are net 
1 unishahlu under s. -I t. Axonttmoti.s 

[7 Mad., Ap., 4 

- 3. 43. 


^■ee BrN'cu oi' SfArriSTraTES. 

P. L. R., 13 Mad,, 142 


See Pixi: 


3 Mad., Ap., 9 


.See JonisoiCTiox oi’ CnniiXAi. Couiit— 

EunorcAK Bumsit StnuEcxs. 

[5 MaA, Ap., 26 


Sso HlAOisrn.VTE, .Tubisdictiox or— 
TRANSTEK or jrAC.I3TRATE J)UItn>G- 

Triae LL.B.,15 Mad.,lS2 ' 


tide of puhlie thoroughfare . — To spread tlsliing-uets 
hy tho side of a tlioroiighfaro in a town is not au 
•.ffence punishaljlo under cl. 3, s. -18 of Act X.XIV of 
1859, Qoan.'f r. KtuuEn Moidia' 

[L L. E., 4 Mad., 235 

2, Poieer of Local Goeern- 

•lent to itifiiie “ tou-ii.” — Tlicrc is no Act of Lcgis« 


1 ilure wliich empowers elllicr tlio District Jlagistiiite 
ortho I.oenl Government to diliiic a “toivu” for tho 
purpose of s. -IS, .let XXIV of 1859. AxoNyMOUS 

[6 Mad,, Ap., 34 
3, Iteckless riding in streets— 


Jtidiny untrained hutloctc. — Accused was convicted 
under cl. 1, s. IS of tho Police Act, XXIV of 1859. 
Tho f.icts fouml were that ho rodcan untrained bullock, 
which lie could not control, in the public street. 
Jlehl th.it tlio evidence warranted tlio conviction. 
A.vo.vvitoira ... 7 MacL, Ap., 10 ' 

4. Jfadras Act I of 18S5 — 


Donyhetp kept in a foirii.— By cl. 3 of s. IS of 
Act XXIV of 1359 (lladiMsj, as amonded by Act I of 
1883 (Madias), any iierton who, within the limits of 
a toviu, “ throws or l.iys doivnauy dirt, filth, rubbish 
or any stones rr building matcnals ; or who 
eonstnicta a cow-sbed or stable witliout the bounds of 
any tliorciighfarc, or who causes any offensive matter 
to run from any dung-heap into tho street ” is punish- 
iihlc. .^1 was convicted and lined for having kept a 
manure-heap in a town, hut not in a street. Held 
that the conviction was bad. Queen- Empress v. 
Aitathoraa' . . L L. E., 9 MaA, 167 

s. 60 - 


See Maoisxrate, Jurisdiciion op— Spe- 
cfAE Acts— M.vdbas Act 111 op 1865. 

[4 Mad., Ap., 54 

3. 53. 

See Estoppee— Estoppee bt Conduct. 

[6 Mad., 460 

See Bisnx or Suix— M onev Had and 
Beckived , . .5 MaA, 466 


MADRAS POLICE ACT (MADRAS ACT 
III OP 18SS). 


ss. 42. 45, and Al—Seicnre of arli- 

/% • T». 4.1-erv AFn fllM C CllfiV 


cte ? « sed for purpn se of gaming. In the Madras City 
Bolicc Ae-t III of ISSS, s. -17, tbo words all or any 


X UiiUC’ .Xlt’DlXL Ul : 

of tlio otlier .ai tides seized ” include money o/ sccaii- 
ties for nioiioy seized by tho police wilder s. 4-(. 
Magistrate is net bound to bold any_ inquiry ° 
whether tlio moucy and other things seized were iis 
or intended to bo used fer tho purpose or gamiiin, 
Queen-E-vipbess r. BirAsuv-'A^c Cuetti 

ri. L. E., 10 MaA, 209 
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MADRAS EEQTJliATIOlT— 1802— XX.V 
—conclvdtd. 

one under tie pro'isious of Eegulations XXV »nd 
\XVI of 160 , and not under Aet I of 1876 
BoMMAUiztr e SESHiiiMAl. Ii. B , S2Mad., 438 

11. 

iSee Eabkau . I. D. R , 20 Mad » 145 

See Mtjhsif, Jtjeisdictioh op. 

[I. L. H., 12 Mad.. 188 
— .1 . - — ■ Sfotriifamdar-~Sutl to 

dtsmttt Xarnatn — UnderB<gu^&t»ou XXV of 1802> a 
srotri^amdar caucct lue for the dinuiesal of the 
kamam ot bi« Tillage, Teoboa BiuachAEeba 
K icrt APfiiTi . . 7. £. B , 7Mad, 188 

. 12. 

See Saxb pqb Aebbabs op Betbkob— 
Fbbceabebb, RiaHTS ane LiAsiLiTiza 
OP . 1 !• B., 13 Mad , 478 

xxvr 

d<a Posapsstop— A dteesb PossBsaiOK 

[I L R , 20 Mad., C 

— XXVII 

See Bsav^piiOE— E bpect of Rbsvup* 
Tioit .... 3 Mad , 58 

xxvm 

fi<« SVAU CAT72S COCBT, MOPUSBIL— 

JvBiiiSiciioR— R ekt 2 Mad , 22 

■ — XXIX— Aarnam— Jneujxroty 


that la fillicg the office of karoam the heirs of 
tie preceding karuam aiall be cioeca bj the ImuX 
ioldcia, except in Cases cf incapacity, «i proof of 
wLicb before tbe Judjsc of the zillab tbe Isndbolders 
sbnll be free to cxeicise their discretion iQ the nonU' 


tbe bcir* was xahd VEKEATAHtBATAsA « Sobba 

BATUbU !• D B., 8 Mad., 214 

s. 6 

See Kabnau . 1. 1. B., 20 Mad., 145 

B8 6. 7, 10, 16, 18 

Aee MUESIP. JUBJSDICtlOH Op 

IX X,. B , 12 Mad., 189 

e.7. 

See MtiPsiP, JtrBiSbiciJON OP 

' tl. li. B,, 22 Mad., 340 


MADBAS BEGDLATIOIT- 1802— XXIX 

— eontamed. . 

1 “Seire,” Jfean- 

tuff of — The word "heir* " in s 7 of Madras Eegu* 
latioa \X1K of 1802 means “ persons wl o, In the 
cTcnt of death, would lubent fiotn the preceding in* 
enmient ” Abcueoau Piliai t. Vijatavmal 

p. L. B , 4 Mad , 338 

2 

cedta^ 

ceding 

1602 

heirs in the order of succession to undivided divisible 
ancestral propcrti Kbibueauua o Fava 

[4 Mad., 234 

3. - - . - — Tie office of kar- 

nani lO a Aamicdari ullage baring been held by 
three biotbera jointly in hereditary rights, tic zamin* 
dar, on tic death of one brother, did not £11 np 
tho vacancy, considcriug that the work could be 
w<ll conducted by the two surviiors On the death 
of the «ar»ivors thcip sons succeeded to tie office 
The zamindar, subsequently desiring to reappoint a 
third karnas nominated an outsider to the joint 
UnancTof the office Held that, as there were ueirs 
of tbe last holders in existence tbe appointment was 
turalid Ve5KArTA i Spsbasatoov 

p. Ii. B , 8 Mad , S89 

4. • - - 0/fice if Ttarnan 

inasamtndaT*vtlla<it Sacctit\otiio — 7'snials clatm* 


nam (frotnwhrin be was dnidedj sued to establish 
bis rigbt to tbe office of karuam Held (1) tbat a 
uoman cannot bold tbe office of kainam Held 
further (S) tbat, when the immediate heir is incapaci^ 
tatid, the oeaKst male sapmda of the deceased kar* 
uain u (ntitled to succeed to the office Csaes. 
BAXiiu V Vzheatbaje I, D. B , 10 Mad., 226 

5 ATornatn »n tawin* 

dan itlloffe — Title to office —The t Ider of a kar* 
uam’s oBice ui a aauimdan village, being incapaci* 
tated resigned the office in 2863, Icaiing a zuiacrson, 
the plauitiiT The btothci of the late holder was 
then appointed to the odice, and held it till 1877, 
whetihe died Plamtiif was thin nominated by the 


uaa tbe lawful bo dec of tbe office SUBBAUArCDir 

1 (la»aABijE . . 1. 1., B , 11 Mad., 186 

6. - ■■ ■ . ^amindar * karnam 

— Order of suceeision to herediiari/ office~JIindu 
luio— fuierifance — A woman wbo bad been ap* 
jomted to succeed her Imsbantl, the bolder of tlie 
hereditary office of kamatn in a zamindari, died 
leaving the defendant, her daughter s son, and tbe 
tbe son of ber lata husband s paternal 
uncle. Held tbat tbe defendaut uai entitled to 
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DIGEST OP CASES. 


MADRAS REGDLATIOK'— 1802— XXV 

— continued. 

settlement papers, nor tloca Regulation 
AXy or 1802 provide for forfeiture of rights by 
parties who by carelessness or accident allow their land 
to be misdescribed in settlement proecedinga. It was 
doubted whether grants made by a zamiudar before 
the Permanent Settlement were, or were not, binding 
on his successors,— their Lordships’ minds ineliniuo- 
stioiigly to the affirmative side of the alternative, but 
as the question was not raised in the Courts below, 
it was not considered to bo open to the appellants in 
the appeal to the Privy Council. Viiiicueki.a Raz 
1 AUADOOU f. Nadjiintx Baoavat Sastex 

[25 W. B., P. C„ 3 

4. — - — Altenation of pro- 

prietaiy riy/ris.— Regulatiou XXV of 1802 strictly 
restrains the alienations of proprietary rights except in 
manner therein provided, and invalidates a disposal 
or transfer of such rights ns against the Government 
and the heirs and successors of the proprietor mak- 
ing' the disposal or transfer. Seinble—tiuch aliena- 
tion would be valid against the proprietor himself. 
A permanent lease is as much ivithin the opeintion of 
Regulations XXV and XXX of 1802 as an absolute 
tiiinsfer by gift or sale. SojiDAKAXUi-ir Nayak v. 
RamaReddi .... 1 Mad., 141 

SS. 4, 12 — Zamindar^s 

snnad, Assets mentioned in~ Quit-rent on an aqra- 
liaram village — Inam title-deed, Hate mentioned in 
— Jointliahility oj agraharumdars—Ment, Rale of. 
— The plaintiff was a zamiudar holding his estate 
under a sanad dated 1802. This sanad followed 
almost verbatim the l.augaage of Regulation XXV of 
1 s02, s. 4, and where it referred to " lauds paying a 
small quit-rent,” added “ rvhich quit-rent unchange- 
able by you is included ui the assets of your zamiu- 
dttri,” The suit was bronght to recover arrears of 
yodi or quit-rent accrued due on an agraharam village 
in the zamindari. The defendants, who Avere tho 
agraharamdars, had divided the village and held it in 
separate shares. They pleaded that they were not 
liable to pay yodi in excess of the rate fixed by the 
In.am Commissioner .and specified in the inam title- 
deed granted by him for the village iu 1869. Held 
(1) that the decision of tho Inam Commissioner did 
not aSect the zamindaris claim, and that the question 
to be determined was what was the jodi payable in 
respect of the village at the time of the permanent 
settlement on which tho peisheush of the zamindari 
was fixed ; (2) that the defendants were .iointly and 
severally liable for tho amount that should be found 
due to the zamindar. On its appearing that R6 
per patti was tho recognized rate from 1832 to 1879, 
and that there was no evidence to show the agra- 
Imramdars had ever paid any other rate, or had paid 
R6 under coercion, the Court presumed that that was 
the rate at the time of the Permanent Settlement. 
SOBHANADBI APPA RAU V. GOPAXKBISTKAMMA 

[I. L. E., 10 Mad., 34 

: s. 8. ‘ I 

See Kaenam . I. L. E., 20 Mad., 145- j 
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MADRAS BEGULATIOE'— 1802— XXV 

— conUnued. 

,See SIabeas Laud Revenue Assessjienp 
Aci . I. L. E., 19 3lad., 292, 308- 
[I. L. E., 22 Mad., 270' 
L. E., 20 1. A., 10 

■“ - — — Perpetml lease— 

Iransfer.—k perpetual lease of a distinct portionof 
a zamindari is not a transfer within the meaning of 
s. 8, Regulation XXV of 1802, Madras Code. Ven- 
oapaswaea Xaioeee t-. Aeagoomooitoo Seevaga-^ 
ben . 4 W. R., P. C., 73 : 8 Moore’s I. A., 327 

2. Alienation hg 

zamindar— Limitation.— Where a zamindar alien- 
ated a part of the zamindari, and the terms of the 
Regulation XXV of 1802, s. 8, were complied with, 
— Meld (Hoeiowat, J„ disseniiente) that the 
alienation was invalid against the plaintiff, the grand- 
soa of tho zamindar. Meld also by the whole Court 
that the defendant and his father having held the 
land for a lengthened period on a claim of right, the 
plaintiff’s suit was barred by the Statute of Limita- 
tions. AeiSaib a. Sanyasibaz Peddabaeivaea 
S niHran . , , ,3 Mad., 5- 

See Seta Rama Keistna Raxdbappa Ranga 
Rao t’. .Taggnti Sitayajiiia Gaett . 3Mad., e?" 

3. — — Right of grantee 

of proprietor against purchaser from his successor. 

— A zamindar granted part of his zamindari ab- 
solutely and died. His grantee was then dispossessed 
by a purchaser from his successor. Meld that, as the 
conditions specified in Regulation XXV of 1802, s. 8, 
had not been observed by tho former zamindar, 
the grant was voidable on the determination of his- 
interest, and that consequently the disposition was 
legal. PiTOHAKGTTIOHETTI V. PONNAMITA NAT- 

CHiYAE ..... 1 Mad., 148- 

4. — — 3 Alienation not 

registered — Permanent lease. — A permanent lease of 
a village in a muttah by the muttalidar (plaintiff’s- 
father) was held to be not invalidated by s. 8 of 
Regulation XXV of 1802, although the lease had not 
been registered as required 'by that section. 8u- 
harayalu Mayatc x. Rama Reddi, 1 Mad,, Idl, 
overruled. IConeappa Naik v. Annastaeay 

Chetty ... . . • 4 IVEad., 398* 

* 

5 . Permanent lease 

ly zamindar. — A perpetual or permanent lease at a 
low fixed rent, made by a zamindar who obtained the 
zamindari, by self -acquisition, was binding upon tho 
zamindar’s successors, although the instniment was - 
not registered under Regulation XXV of 1802, s. 8. 
Mgttg Viean Chetty v. Kattuma Natohiyab 

[4 Mad., 463 

— 3 . 9— .afad. Reg. XXVX of 

1802, s, 2- Madras Land Revenue Assessment Act 
CMad. Act I of 1S76J— Application to Collector- 
to grant separate registration of portion oJ tenure 
sold.— An application to a Collector to grant separate 
registration of a portion -of a ..permanently-settled, 
estate which has been alienated by a Court-sale, is- 
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MADBAS BEGTJLATION— con<jn«e«I 

1816 — rv 

Sft COKTEMPT OP COUST — PEHAL COSB, 
s 174. I li. B., 6 Kad.. 248 

Set EXECtTTIOir op Dec&ee — lIOiOB OP 
EZBCDTIOK— GEHSBAUiP etc 

[LL Bj 8 Had, 878 
See LiutiATlQN Act 1877 B 6 

[I. I. B.OHad.US 
Sse MlTSSIP JoBIsmCIION OP 

. p Ir B , 7 Mai. 220 
L L B., a Mai, 600 
Li B , 11 Mad , 376 
See SiiAii Cacbb Cocrt, Motwebu.— 
JlrBISBICIIOK— G eEESAJi CaBBS 

[6 Mai. 45 

.See SoEosoiNaTB JtmOB 

[Li B , 5 Mad , 222 
See Tbaebpbb op Civia Case— Obhebai. 

Casbb L i D ' 8 Mad . 600 

See Vaatjatioh op Suit'-^Scits 

[6 Mad. 161 

, I. . 1 ^. i I ^ ■ a 17— FaltJ e fee* htfore 
uUaS* paMheyaU—^ 17 ot Begalatioa V 
of 1810 bai not been repealed b; eubicqaent enact 
uente Qopalo v V£^SATAIlOg9 

[1 L R. 7 Mad, 683 

vr. 8 a 

See Uaoibibatb loBisnicttOK op— Cou 

ItllMSVT TO Obbsionb Coobt 

£7 Mad, 182 

B 27 

See Oats 4 Mai, Ap , 4 

VII 

See Faecbatat I i B., 8 Mai, 669 

— xr 

See Baoisteate Jdbibdictiok op — See 
ciAx ACTS— Madras BsorUTiOH IV 
OPIS.I I iB, 5 Mod, 268 
See feAEcxiov pob PaasECuriox— W here 
bA'CdiO't IS >£CE83ABE OR OTBSBWI8E 

LL I, B , 23 Mai, 640 

— — 8 6 

See Escape ebou Cdstodt 

[LL B., 17 Mai, 103 

s 10 

See Haoistratc Jubisdictioe op — 8pe 
ciAL Acts— Madras EEGinuTiox XI 
OP 181G 6Mad,Ap,32 

- ■ - - — Zfutaulman Slatue of 

—Pnmehme I t» ttoeki — A Mussulmi'a lenotof 
tbo lo yer castes of tbe p oplo punubablc nndir 
s 10 of Madras UcfeiaUt o XI of 181C by coofinc* 
ment la tlie Mllago stock Queev r Xadi ^abeb 
[I,L R, 6 Mai, 247 


MADBAS BEaOLATION— confiswi 


See Coueciob 4 Mad , Ap , 1 

, £L i. B., a Mai, 669 

See ItlDBAS BEQrXATIOK y op 1822 

[1 Mai. 230 
See Pakchayat L L. E , 8 Mai, 660 
P L B , 15 Mad , I 

XIII 

See Stamp — Madras BEavLAiioK XIII 
op 1816 L L B., 7 Mai, 440 

— — XIV 

See PtEADEB— APtOUTTMEYT AKD AP 

PSABA>CE . 4 Mad, Ap, 43 

See PlEADEB— KEMr'JEBATIOH 

[I Mad , 369 

XV — Troeedure^Sleadinsi — 

Allegeettcn of S (leton —According toBtgulatiuu 

XV of 1816 of tbe Madras Code vx a suit for 

possesston of 

title ot tbe 

eon lia»Dg 

averment ot 

a direction given by tbe Court for tUe product ou 
of eMilence in pioof of lucb an axrnicnt ViJtl 
RioAHADgA Bosua Goosoo Sn-AUr Fsb&ia 
W ooDAi T aper t A^aA Mooioo Katcsiab 

- [0 W B , P 0 , 60 

3 Moore a L A , 278 

1817- VII 

See ACT X\ OP I8C3 6 Mad , 334 

[7 Mad, 77 
Li E, 17 Mad 95,812 
I i B., 22 Mod 223 
See naDonHEVT 7 Mai, 300 

See HiSDV 1 AVV— E^D 0'1 THENT— Svcces 
B lOK IK MAKAGEUEKT 

[LL B 7 Mai, 409 
See JtaiSDiciioif op Cmi Codbt — E s 
powxsKT 7 Mad , 117 

See JuBisDiciio'e op Cbiaiikal Court— 
GEKEEAI. JURlSDlcnOK 

[L i B,lMad , 65 

B 12 

See RioHr op Son — EvDOtviiENis, 

Snirs RELATIMI TO 

[I L B , 13 Mai, 277 

1818— VIII 

See tTPEABTO PBIVY COUNCIL— SlAY OP 
Execution I ENDING mfeal. 

[0 Moore’s L A , 303 

• 1821- IV 

See Magistbate JubisdictioN Of— Sex 
ctAL ACTS— Mad Ueo 1\ op 18”] 

[I i. B , 5 Mad , 268 
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MADRAS REGULATIOIT— 1802— XXIX 

— concluded. ^ 

succeed in preference to the plaintiff. The “ heirs of 
the preceding karnam’’ in s. 7 of Madras Regulation 
XXIX of 1802 mean his.next of kin according to the 
order of succession of the several grades of legal 
heirs, and not heirs, in the order of succession to 
undivided divisible ancestral property. Krishnamma 
V, Papa, 4 Mad., 834, followed. SBErAKAMAXYA v. 
Venkatabazu . . I. L. E., 18 Mad., 420 

s. 12. 

See PuBiio Sebtant, 

[I. L. B., 15 Mad., 127 

XXX. 

See Lanploed abd Tenant — Liabihty 
BOB, Rent ... 1 Mad., 3 

See Lease — Constebotion. 

[6 Mad., 164, 175 

See Madeas ReguIiAtion XXV ob 1802. 

[1 Mad., 141 

XXXI. 

See Map BAS REaniATioN XXV oe 1802. 

[14 B. L. E., 115 
D. E., 1 1. A., 238, 282 

xxxn. 

.See Panchatat . I. L. E., 15 Mad., 1 
XXXIV. 

See Hinpb Law — ^Usbeb . 6 Mad., 400 

[1 Mad., 5 

1. lladarwara mortgage tn 

South Canara — Lease. — Madras Regulation XXXIV 
of 1802, which applies to usufructuary mortgages 
executed before the passing of Act XXVIII of 1855, 
docs not apply in the case of an iladarwara mortgage 
in South Canara, which, securing to the mortgagee 
the use and occupation of the laud for a long term, 
amounts to a lease of the property for the tei-m agreed 
upon. PbeiiAthaiii Stjeba Rau v. Manktoe 
Eaeabana . . . I. L. E., 4 Mad., 113 

2. ^ Mortgages xchere re- 

demption is allotced at the end of any year. — An 
instrument of mortgage whereby laud is made over 
to the mortgagee for cultivation, aud a grain rent , 
estimated at a certain quantity is to be retained yearly 
in lieu of interest, with a condition that oii the 
expii'y of any year the mortgage might be redeemed 
aud possession recovered on payment of the principal, 
falls within the purview of Regulation XXXIV of 
1802. Perlathail Suhha Pau v. Mankade Narayana, 

I. L. R., 4 Mad , 113, distinguished. Tn'PABXA 
Hoiea V. Veneata . I. L. E., 6 Mad,, 74 

3. Mortyaye ly way of 

conditional sale — Mahomedan mortyayor, — In 1832 
a Mahomedan mortgaged certain land with possession, 
on condition that, if the money lent was not repaid 
within eight years, the land should be enjoyed by the 
mortgagee alter that period as if conveyed by sale. I 
In 1883 a suit was bi ought to redeem. Meld that I 
the title of the mortgagee became absolute by \irtue I 
of the terms of the contract on default of payment i 


MADEAS EEGDLATIOIV— 1802— XXXrv 

— concluded. 

within the time specified. The obligation cast by 
Regulation XXXIV of 1802 upon a mortgagee to 
account for profits does uot prevent a mortgage by 
way of conditional sale from becoming, aftw the 
period for redemption has elapsed, an absolute sale 
where no account has beeu rendered by the mortgagee. 
The rule laid down in Pattahhiramier’s case, 13 
Moore’s I. A., 560,applies toamovtgage executed by 
a Mahomedan. Mamikabjuntou v. Maeukabje- 
otdu •, . . . ■I.L.E.,8Mad.,185 

1803-11, s. 44. 

See Land Acquisition Aoi, s. 11. 

[I. L. E., 13 Mad., 485 

IX, 3. 55. 

See J UEisDiOTioN OB Cirm Couet— Reve- 
nue . , I. L. E., 1 Mad., 89 

1804-V. 

See Guaedian— Appointment, 

pi. L. E„ 6 Mad., 187 

See Limitation Act, 1877, s. 10. 

[I. L. E., 5 Mad., 91 

s. S. 

See Lunatic . I. li. E., 14 Mad., S89 

, See Minoe— Repeesentaiion op Minob 
IN Suits . I, L. E., 11 Mad., 309 
[L L. E., 13 Mad., 197 

See Misjoindee' . I. B, E., 13 Mad,, 197 
See Res Judicata— Paeties— Same Pae- 
Ties oe xueie Repeesentatites. 

[L 1. E„ 11 Mad,, 309 

See Sale in Execution op Deceeb — 
Deceees against Repbesentatives. 

[L L. E., 5 Bom., 14 

B3. 14 and 20. 

See Sale poe Aeueabs op Revenue- 
Setting ASIDE Sale— OiuebGuodnds. 

[I. L, E., 10 Mad., 44 

B. 17, 

See CoLLEcroE . I. L. E., 10 Mad., 255 

s. 20. 

See Sale poe Aebeaiis op RuraNUE— 
Setting aside Sale— Ibueoul.vriit. 

p. L, E,, 12 Mad., 445 


— 1805-1, 

See Sentence— I-«pbI50NMi;nt-1mpi!I- 
SONMENT IN DEPAULT OP FINE. 

[L L. E., 4 Mad., 335, 335 note 
a. 18, 


See Salt, Acts and Regulations bel-w- 
iNG TO, M.u)eas . I. L. E., 3 Mud., 17 
[I.L. E.,lMaa.,278 

— 1808- VII. 

See Limitation Act, 1877, s, 10. 

[L L. E., 5 Mad., 91 



( 5503 ) 


DIGEST OP CASES 


( 5506 ) 


2IADRAS BENT EECOVEBY ACT 
flVTATTRAS ACT VUI OE 1865)— eonij«*ei. 


of rent ralainarama ■% Vtrappa, i -u ^ 
}Sad, J45t cfjBerved npoii Scbsc i» TASiHiBiP- 
r.w ... I L.E.,8Mad.,351 


UOOi.iJJu. I. — ■ ** i 

3 , — • and a 2— InawJof — Qiitl- 

rent — An inamdir entitled to receive a joib or quit 
rent from other icamdars may hare recouree to the 
inmmaTy remedies provided by Act Ylll ol 1805 
(Madras) for tie recovery of the qnit rent Appa 
6AUI V Baua StTBBA . 1 E B . 7 Had., 202 

4, . — XandAoWer—Aietrais/ 

y leased certain fields to 5 at a single nnt Of 
these " ”0 were held hy V umler a taiyatvari 
pottal 

of y 
under 

that ' M - 

the said Act in respect of the latter fields, ana luetv 
fore that the distraint vras iliegat StrsBA i 
^ xitjsxix • > . . 1 li B-, 8 Had , 9 

6 - — ■■■■' — — and s 3— 2aoj t » dor ' 

dehsatttig povieri lo MoWyayre —Where a zamiu* 
dar cxcented a usufractuary mortgage deed of part ; 
of his zamindan ana hj the deed delegated all his 
] owers under the Bent Act (Madras Act VUI of 
1555) to (he mortgagee , — Setd that the mortgaeco , 
teas cntitlcdto cut orce the acceptance of pottahs under 
the provisions of the Bent Act Qonna ItEnni 
NABAyAVADErpir Kbzspva Doss Baia airsPnPA 
Doaa . . . I. li B., 5 hlad , 87 

6 ■ and 8 70 — Landioldet— 

•• £ armtr^^-Atitgnee of land'holder — Morigagto 
of landholder, Sot\t\onof — Amoitg^eeof a* land- 
hcldcT,” as defined in Madras Act VUI of Ifiihi, a«l, 
may esc" " 'OwrPB nf Kndlioldcr ninkr the 
Act— (0 
mortsag" 
the csta 
count foi 

of the collection rr(2) as an assignee of alaoilLoldcr 

under s 79 if 

laiidholdeis li 

his mortgager 

not be inf<r«o . v— _ 

ordinary mortgage Vewaiak CiiEni r Tint- 
TAEONB . . . X L. B , 5 Ma^, 70 

■ f ftr— 4u%/<nrr of 


MADBAS EEKT BECOVEBY ACT 
(MADRAS ACT VIII OP 1865>— cc»ttn«ed. 
hypothecation deed and the lease, was not a “land- 
holder” within the meanin? of Madras Act 1 111 of 
1665 ZrartiBDi-e Kowxen i \mEK "Vibatatbes 
[Lli R.lMad.dg 

B Landholder— -A»ttgnee~ 


J L Jf, i Mad, 49, dissented ■irem bUUSJ^ f 

SOHDAUA . . I E B.. 8 Mod., S04 

9. - — Landholder—Managtr of 

etiale ond uatiJ delt «# poiiZ— Inreears of rent for 
garden rnlUvaltOH end treond crops —An instni'- 
ment authorizing a creditor to manage an estate, rc« 
cover rent and piy certain disbursements, and retain 
possession vcti] a certain debt amongst other debts 
to him was paid, does not create to tbe creditor a 
landholder within the mranmgof Act VIII of 1835 
Vattbbmatba Sas7Sja£ t Sivr PAHZlJTazB 

LX L. B . 3 Mad.. 116 

10 — and a. 13— Amwdss — 

Tenanf—HtgM of ditiramt — Jnaw Commtsstoner 
— A aamindar holdii g his estate under a sanad which 
included, amoog the assets of the aamiziilui, tiio^odi 
payable by an loamJar, proceeded under the Lent 
Ilccovtry Act to recover arrcais of ]cdi by distraint 
In a suit by the inamdar to release the dutraiut, it 
appeared that the plaintiS hud subUt the land, and 
tw the rate at which the jodi was claimed exceeded 
that entered in the Inum CoBimissiouci’s pottah. 


that hiB claim was nor iiiuut.u w -uv . 

entered in the Iiiam Commissioner's pottah Sns- 
tababatana I ArrA ItAu 

[I. X. B , IS Mad , 40 


VV araa Uu UKUi. , V. ... 

deceased zamindar. In a suit brought by S ta 1883- 
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MADRAS REGULATIOIir— co»<!««ecZ. 

IP 1822 -V. 

See Laitdioeb anb Tenant — Liabihtt 
eorEent . . .. IMad., 3 

See Re3 Jubioata — Combetbst Court 
—Revenue Courts . 2 Mad., 22, 475 

See Sjiaxb Cause Court, HIoeussiu — 
J URisBiOTiON — R ent. 

[2 Mad., 22, 475 

— — ^ Ilirasidar. — Regulation V 

of 1822 is inapplicable to land held under a mira- 
sidar or any ordinary proprietor. Yanaitanbeam 
Yeneaxao. SmiiAKURu Venkata RaeainaRebbx 

[1 lad. Juu., O. S., 131 

S. C. Enamanbaram: Yenkatta r. Venkata 
Naeayana Rebbi . . . ' . 1 Mad., 75 

a. 8 — Proprietor of per- 
manent! p-settled estates. — Regulation V of 1822, 
s. 8, only .applies to zumindars and other proprietors 
of estates permanently settled under the Regulations 
of 1802. Naueatasiei Pattar v. Chinna Dex- 
VANAGAXAir Piia.Ai . . .1 Mad., 109 

_ — - a. 18 — Disputes regard- 

ing irrigation — Mad. Peg. XII of 1816 . — Regulation 
Y of 1823 does not apply to disputes respecting 
irrigation. The disputes mentioned in s. 18 of 
Regulation V of 1822 are subiected to the procedure 
provided by Regulation XII of ,L816. Ragatenbba 
Rau V. Mahomeb Kanitaraganar 1 Mad., 230 

IX. 

See Collector . . 2 Mad-., 322 

3 . 6 —Sale of land to re- 
cover fine imposed bg Collector — Title of purchaser. 
— A sale of land under the provisions of s. 5 of Regu- 
lation IX of 1822 does not convey to the purchaser 
a title free from prior incumbrances. Raaian v. 
Hassan . . D L. B., 9 Mad., 24V 

S3. 29, 35 — Pemedg con- 
fined to parties to suit. — The remedies provided by 
8. 35 of Regulation IV of 1816 against Village Mun- 
sifs are confined to persons who are parties to suits 
before such Village Munsifs. Raman v . Pakbichi 
[ 1. L. Bo 9 Mad., 385 

1825-11, 

See Stame— Habeas Regulation II ox 
1825 . . I. L. B., 16 Mad., 419 

1828 -VII. 

See Collector . . 2 M ad., 322 

[I, L. E., 7 Mad., 420 

1831— IV. 

See Attachment — Subjects ox Attach- 
ment — Annuitv or Pension. 

[4 Mad., 277 

See Grant — Construction ox Grants. 

[12 W. B., P. C., 33 
13 Moore’s I. A., 104 


MADE AS EEGULATI03X— 1831— IV 
— concluded. 

See Grant — Resumption or Revooa' 
TioN ox Grant. 

[I. L. E., 14 Mad., 43L 
See INAM Commissioner . 2 Mad., 341 
VI. 

See Herebitaex Oxxioes Regulation 
Mab. Reg. VI ox 1831. 


.X. 

See District Jubg£ Jueisbiction ox. 

[1. L. E., 6 Mad., 187 
as. 1, 2, 3. 

See Sale xor Arrears ox Revenue— 
Setting aside Sale— Other Grounds. 

[I. L. K,, 10 Mad., 44 

— —XI. 

<See Treasure Trove .- 7 Mad., 150 
— I833-III. 


See Valuation ox Suit— Suits. 

[6 Mad,, 151 

t 

MADBAS BENT RECOVERY ACT 
(MADBAS ACT VIII OE 1865). 

See Cases unbee Appeal— Habeas Acts, 
Habeas Rent Eecoveex Act. 

[4 Had., 227, 261 
1. L. E., 4 Mad., 167 
See Jueisbiction ox Civil Couet— 
PoiTAHS . I. L. E., 12 Mad,, 481 
[I. L. E., 13 Mad., 361 
- I. Ii. E,, 14 Mad., 441 

I. L. E., 17 Mad., 1 

See Cases unber Jurisbiction ox Bev- 
- EHUB Court— Madras Eegulations 
ANB Acts. 


See Lease— Construction. 

[6 Mad., 164, 175 

See Possession— Abverse Possession. 

[I. L, E., 20 Mad., 6 

See Reoisthation Act, 18V7, s. 17. ^ 

[7 Mad., 234 

See Res Jubioata- Competent Court - 
Revenue Courts. 

[I. L. E., 17 Mad., 108 

See Review— Obbees Subject to Re- 
view . . j ^ Mad,, 251 

See Small Cause Court, Moxussil— 
Jurisdiction — Moveable Pbopeetx. 

[I. L. E., 11 Mad., 264 

See STATUTES, Construction ox. 

[6 Mad., 122 

T 3. 1— /jjawiJa) — Mad. Peg. XXV 

fisOS.—S. 1 of Madras Act VllI of 1865 does not 
bnfine the term “Inamdar” to such inamdars as axe 
e-istored. Meld therefore that the purchaser ot 
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MADRAS BENT BBCOVEBY ACT 
(MADRAS Act VlXX OE 1865)-'eon<intie^ 


tabse'jutat re$;istrat oa of tbe landholder 1 1 the name 
of tl e pUmtiffs’ Undivided brother Valcmaraif an 
V Vtrajipa h. fni an I L jR 5 MaU 149 and 
Avyappn v I enkatairtainainata u I L S 15 
Mad 434, f llowcd BiQHAVA Eeddi Kakmi 
Gbauaiti L Xi D , S3 Mad , SSI 

s 4 

See Lease — C o'esiEroiiOK 

£L D E., 11 Mad , SCO 

X Su i for rent — ^iimnarjr 

IV t io enforce acceptance nf poilah — A e t for 
rcntismantai o-bloirl eic a pottabm the form required 
b; R 4 Madras Act YIII of ISCo and si rh ns the 
defendant as kouud to accept haa been tendered to 
the defendant altbo igli no attempt has been made by 
a sun mary su t before the Collector to enforce its 
acreptauce Haea^tai Kcmaba Vebeati 1 bromal 
BA 3 I IvAVSlARrie dEUIREAB OR RaRTATINUO 

OAB t KAS»iA?rAtt 4 Mad 140 

2 — I’illaf for pa^mpra palm 

freer— Under Mad as Act Vlllof IrCo a landlord 
n ay compel a tana t to accept a pottah for pain yra 
trccb IiIcTivtAUT Mitosus e Sadiooea Grauakt 

(4 Mod , $98 

3 ■ ■ Landlord a d tenanl^^hx 


trhich they ace meant to express Thc4tl sect on of 
the Act requ res no more than that the pottshs si «ul \ 
inent o i tl e rate a id propo t cu of tl o produco to be 
g cn and net the spec de quant tj ae number of 
incasi res. Sesuadbi AyrA^oA^ bAMiABAU 

[I L H , I Mad , 148 


B cli Water tix under Act VIII of l8Cj> (Madras) 
JTeld t) at the te ant \ as not tou id to accept tho 
P ttab Bacuu Kamejah c Lbkaia BrrA'rapps 

£1 X.B,7Mad,183 
■5 and B3 7anda7— Eor» 


/ [Ll*.E,3Mad„127 

8 — „ and 8 U — Accepfanee of 

po a\ not t» a cerdance irt/A tie Acf~\ ts-A-t 


MAEBAS BENT BECOVEBY ACT“ 
(MADRAS ACTVnXOE1865)-co»f»»«r(f 


traint by tho landlord for arrears of rent Appa 
Dad t ViBABRA I D B , 13 Mad., 371 


t Rajah I D B,, 22 Mad., dSel- 


Xamam not bei g \ tended to be a rood t on ot the 
tljttosnc VSKEATA SUBBA RotT P StslIA RBSSI 
[4 Mad , 243 

B 7 

See LiMiTAiios Act 187* art 1* 

[I Xi.B,20Mad,33. 
See LiinTATios Act 1.S77 ait 131 

CLD B.15 Mad. 161 


£8 Mad., 61 

2 o, tfor arreare rf rent — 

Tender of pottah — FlointiS sacd for certain an-rars 
oi rent Ihc sjit vas dismissed as to Faslu 12«1 
1373 and IS o oa tlu — osnd thtt do p ttahe Lad 
bee i tendered for *loa. Pas..a. Ob spicial appeal 
it was contcoJed La* ao trader was necessary be 
cause a sa4 wLxh lad <vs bnr* Lt bt'ore Pas i 
1S«I for the »Ltf~=-.vrfc..i?a c£ .Ae proper la-e cf re t 
was pen d —; ct=g Fas..*. Se!d ta-t th 

pcwtm„ Si.- <-.2 =oi reader tlw todtT 

jaAfaht E=»iseirT _ijd sXK'Scnf s-.. wu 

n:X. ^^EirraxAXA-BH P iV. it . r-r- 

AI-A SlTEtT . 7 =1 

^ - — ■ ■ ■ T nicre' p f ai Ir v^a 

.a- 9iw*— Tes.erciapsctJj .isaiii la. a, n 

.Asmu. SBruuid 1214.3 Oi. pniw-s cdl._nj.Lci 
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HAD BAS BENT BECOVBBY ACT 
' (MADBAS ACTYIIt OE 1805)-co»i£ntte<?. 
to recover the village,— JTe£cZ that the sale was bind- 
ing on S} aud that the suit was barred by limitation 
BASEAEASAiri V. SlTASAMI . I. L. B., S Had., 190 

Xiiniitaiion. — In a suit by a 
touaut against a zauiindar to release an attachment 
made under the Madras Eent Eccovery Act, s. 40, it 
appeared that, according to the kistbaudi obtaining 
iu the zamindari, rent was payable in monthly instal- 
ments, commencing with Kovember iu each Pasli. 
Seld that the unit for the ' rule of limitation 
prescribed by Eent Becovery Act, u. 2, for proceed- 
ings by • the landlord was the aggregate rent iu 
*-arrear at the end of the Pasli. Appatasam u. Subba 
[I. L. E., 13 Mad., 403 

1' ; S, 3 — Purehasev of zamindari 

village without separate assessment — Landholder. 
— A z^amxndar having mortgaged oue of his zaraindsiri 
villages to F, a proportionate amount of the peshkuah 
duo by the zamindar was paid to the treasury by F 
by agreement. Having sued the zamindar, and 
brought to sale and purchased the village at the Court 
sale, F continued to pay the peshkush as before to 
the treasury, although the village was never separately 
assessed under s. 8 of Ecgulation XXV of 1803. 
JTeld that F was not entitled to enforce the accept- 
ance of a pottah under the provisions of the Eent 
Becovery Act. VABAiLiiiAiiATTAif v. Vikappa Kan- 
DIAN . . . . I. L. B., S Mad., 145 

2. Purchaser of four shares 

in shrotrigam village — Landholder, — Where the 

.. holders of shares iu a shrotriyam village have not 
received or agreed to receive the rent separately from 
the tenants according to their shares, the several 
shareholders constitute one landholder under the 
Eent Act, aud one sharer is not entitled to enforce 
acceptance of a pottah by the teuauts iu respect of the 
proportionate rent payable to him. Keisiinamaohak 
V. Gauqabau Ebddi . I. D. B., 5 Mad., 229 

3. — Landholders — Mulgar . — 

' Queere— Whether a mulgar is within the class of 

landholders defined in the Madras Eeut Becovery 
Act, S. 3. KEISHNA V. LAKSHmNAEANAPPA 

[I. L. B., 15 Mad., 67 

4. Registered zamindar — 

Zamindariheld in co-parcenarg — Co-sharers, Right 
of one of sexeral to sue, — A registered holder of a 
zamindari sued under the Madras Bent Kecovery Act 
to enforce the acceptance of a pottah aud execution 
of a mxachalka by the defendant, a tenant ou the 
estate. It was pleaded in defence that the zamiu- 
dari was the undivided property of the plaintiff and 
his co-patceuers, iu whose name a pottah and muchalka 
had already been exchanged. Held that the plaintiff, 
as being the registered zamindar, was entitled to 
maintain the suit alone. Avyappa v, Veneata- 
EEisEEAAiAEAzir . . I. L. E., 15 Mad., 484 

5. and ss. 4 and 7 — Con- 

tents of pottah — Late of tender of pottah. — A 
landlord within three days o' the end of the Easli 
tendered to a tenant by way of pottah a document 
■containing a statement of account of rent payable in 


( 5503 ) 


bent becovery act 

(MADBAS ACT VIII OE iaQ5)-contxnued. 


respect of the current Pasli. JSeld that the docu- 
ment tendered was a good pottah, and that under local 
custom a valid teuder of a pottai may be made at tbo^ 
end of the Pasli. ISAeayaea v. Mum 

[I. L. E., 10 Mad., 363 


—7 - and ss. 4, Q -Landlord 

an^ tenant Right to enforce acceptance of pottah. 

The renter of a zamindari, to whom the right to 
collect the kuttubadi or quit-rent on inam lands aud 
the road-cess payable to Government was delegated, 
sued to compel the inamdars to accept pottahs and 
execute muchalkas for the amounts due, Seld that 
the inamdars, not being cultivating tenants, were not 
bound, under Act VHI of 1885 (Madras), to accept a 
pottah. Ramasami v. Collector of jRadura, I. L. 
R., 2 'Mad., 67, referred to. Eavca v. Venkata- 
CHAtAit . . . 1 L. B„ 8 Mad., 570 


7. — — and ss. 8, 9, and 11— 

Agreements hetixieexx, landlords axid tenants . — ^The 
pottahs aud muchalkas mentioned in s, 3, Madras 
Act VIII of 1865, must be uuderstool to embrace 
those written agreements only which are mutually 
interchanged by a lordlord and those of his tenants 
who are actually engaged in the cultivation of the 
lands to which they relate, since the remedies which 
the Act provides in ss. 8 and 9 can only be made 
available where the relation of landlord aud tenant, 
or a holding of some sort, already exists upaiTsuch a' 
basis that the landlord or the tenant, as the case may 
be, can come into Court aud claim to have a writing 
granted to him. Senible — If a lease granted by a 
zamindar to an intermediate bolder could be considei'Cd 
a pottah within the meaning of s. 3 of Madras 
Act VIII of 1865, it would, under the proviso to s. J.1 
of that Act, be liable to be set aside by the successor 
of the grantor if granted at a lower I'ate than that 
generally payable on such lands, and not for the pur- 
poses mentioned iu the said proviso. RAWASAirr v. 
Bhaskaeasahi. Eamasaex r. Cobleotoe op 
Maduea . , . , I. L. B., 2 Mad., 67 


8, ands.9 — Mohhassa-ixiar.t- 

dars paging Tcattuhadi to the zaxxiixidar — Ohliga- 
tion to accept pottah. — Mokhassa-iuaiudars who hold 
l.inds in a zamindari and jxay kuttubadi annually to 
the zamindar, and who are not cultivating tenants, are 
not bound to- accept a pottah from the zamindar. 
Lakshitinaeayana PAHTUiiE V . Veekataewaeau; 

[I. I,. B., 21 Mad., 110 _ 

9 . -Jilad. Reg. XXV of 

1S02, s. 8 — Non-registration of landholder Sttlxse- 

ndivided hrRher of land- 
^ of sinA— S«ito for cv- 
ch-angeof pottah and muchalka for Pasli IMG ending 
June 36th, 1897, were dismissed in the Sub-Collecto.s 
Court in August 1897 on the ground that the plaintiffs 
were not the registered landholders. Pottah had been 
tendered in June 1697. Plaintiffs appealed. Subse- 
quent to the filing of such appeals, namely, m 
December 1897, the Collector registered the 
brother of the plaintiffs (who had died in April 1897)) 
aud it was contended at the hearing of the aPP'?'* 
that such registration covered nil the uudivulci 
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mra-nHAS BENT BECOVEBY ACT 
^DBAS ACT VIII Off I8e5)-.»i.««.i 
-» 8 

See JmiauicTios o. Braui! CoJM- 

140 

See Ebs sv tacai-Cmnizi^ Co»»T_ 

E..B-.raCo«™^ 

lender of pottai dunny 

ee J after Fath —A suit t^en 


p 51 — Trt *<xl hy 


On 

ton 

]inU of real tehera rate it 

(fiiuttferf — B«fore a dispute rfgwdog the «te 
" ? or, hr deeded matuit brouglit under* Dot 


VHTiiu. KBiSTsa Kitr t> NtBiarrA IIopaXI 
Kbisisa Eac 11 boiATirpA Mudali Kbibtka 

Cniial himti HOBIII 

KsOTHAllroiii - 0iaad.,EO» 


JIABBAS KENT EEOOVBEV ACT 
(MADBAS ACT VIII OE 1865)— eo«fi»u<i 


fetch the poiuh and execute tie muchalKa Jieia 
that there was suihcicnt tender of a i ottah to support 
a suit under s 9 of the Madras Kent P ^very Art 
llABcrnAPPA t Kbibhna L L E , 12 Mad., 253 
7 


- Laadioldef^Taitder of 


CalSBAJIiBSim.. ''“"““^;JSa,46 


Teiider of pottah hp post— 

Landlord and tenant —A landlord sent a pottah by 
TOst to hi. tenant ubo declined to receive it Held 
the tender of the tottah by post uas not sufficient to 
support n suit under s 9 of the Madras Kent Re 
Act Sa»»a™a . V™«A 

g Omtss onto tender pottah— 

J}fi elatmed by landlord oi han g tendered legal 


Iwd 'wt hAwug tendered a legal pottah was uot m a 
eonditwa to cstabluh any right to recover rent 
dirccUy or by way of a t « 

LAZ 6 saiJ?Ai 2 U 1. 1* R » 12 Mad , 467 

g - and a 7— 21e*na»d of 

poliah —The Kent Reeo cry Act docs not reqniro 
that a tenant d man 1 ng a pottah shall apply in 
uritiDg to the UnlloU r sp t fj ng the lands and 
the Fash for which the pottah is injuircd SXBISI* 
TABA t NabAXAKAsaaii L E B , 8 Mad., 1 

10 and B 10 and s 7— 

Seat foenf>rot terns of tenan y— 9a { to determine 
tenasofUnaney—Pottah Jur sdiction of Herenite 

Court A suit und T s » of Madras Act VIII of 

XS6« to enforce the accept nee of a pottah is not a 
suit to enforce the terms of a tenancy \ ithm the 
meaotng of a. 7 of the some Art hut a suit to drtcr 
miue tlose terms ZsuzaPAb op Devaracota r 
A EUUBi VBBZAxrA L Xb B.j 1 Mad., 389 

... -ccS „„ in n— t 


PUBUSaoXTAUA 0 BAJO 


[I.L.E.,llMad,ll 


Court thot the pottah t i dered was not a proper 
n) tab The Ap Kllate Court ou^ht to pass the 
decree which the Court of first instance should hai e 
passed Eaqabaja t Kasimsa 
‘ [I. L B., 11 Mad., 23 

12 and bs 10, 11— /m* 

proper in pollah— Claim of tenants to 

hold oeer land after exp ry of Uase—Ctt I Proce^ 
dure Code i 5i4 —in summary suits brought by a 
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TilADIlAS RENT RECOVERY ACT 

(MADRAS ACT VIII OP 

VIII ol 1803. , Vi;KKA'rAcitr.i.r..v't CiiKrxt r, JCa- 
DUMxno.'jt , . . I. D. R., 4 Mad., 146 

■I. tiuil fai' rent dismissoJ— 

Su>( for life nnii occiipaiton barred. — A lamllord 
who h:is foiled in n Miit for rent nmler tlio Bent Be- 
covtry Act c.inniit bring n froah suit for uao and 
cccupatioii. Ali Kiun r. AI'I'Ado 

[I. L, R., 7 Mad., 304 

5 . and sa. 0 and 10— Fottah 

tendered n-iVAi'n d'’as(!~ituil after d'asH, when 
pottah iinieiiilrd — dfaintaiiiabilitp t>f suit . — A land- 
holder tonderid a pottah within the Fnlai. After the 
cloaouf tho I’adi, he hionghtabuit to enforce iti accept- 
iinec when the polt.ih waa amended. After judg- 
ment in that Miit, the hindlwlder uttaclicd tlic hand ; 
wlicrenpon tlie tenant sued to have the attachment act 
ajtidc, on the ground that, aa no proper pottah liad hcem 
tendered within the t’asli. and the suit n-hicli resulted 


MADRAS. RENT RECOVERY ACl 
(MADRAS ACT VHI OP 


in tins pottah, you must pay the appropriate assess- 
niont, or if the assessment has not been lixed, then 
suchasscssiiiciitasour Sirbir may settle.” ReWthat 
the pottah was not one which the tenant was bound to 
accept. Vankata IlAMANJtJLtJ Rayodo r. lUWA- 
ciusDBA NAYinri; , . E L. B., 7 Mad., 150 


. —^Landlord and iemnt — Ac* 

ccplaiice oT imietialka loit/ioul delivery oj iioHah^ 
IVetiimpfion. — IVIicn a muchalka has been taken 
from a tenant nmler the Bent Becovei-y Act {Madras 
Act VIII of 1SC5}, but no pattah granted, this is some 
e’vidcnce tiiat the tenant dispensed with the delivery 
of a poltvli, and legal proceedings ought not to be set 
aside merely hicanse no piottah and niuciialka have 
hecii exchanged without eiinuiry, as to whether the 
pirties have agreed to dispense with pottahs and 
mueiialkas. VAiiATUAcaAni r. Baiit NAioKErr 


[L L. R., 3 Mad., 255 


in tiio rictifuation of the ]iotiah laid Iioeii tilid after 
till' eh s.' of the Easli, the lamlhohler was precluded 
fro'.u enforcing his claim, — JMd tiiat, itiasiimch ns 
judgment had been ohtaiiud, fi.\ing tlie terms of the 
]s-,ltah, the tenant cauhl not plead, in answer to im 
' aethn for rent, the ineorrectness of the pottah ori- 
ginall.v leiulerid A huulhohlir has a ehoiee cf two 
ultirnativis. If he satisfiis himself tiiat tlie pottah 
tcmlerid by him is the right one, he may bring his 
■ suit for rent rr tike other measures to recover it. 
He takes Ids cliinco of some Haw being discovered in 
the pottah. If he is not bO satisfied, he institutes 
a suit under a. 10 of the Bent Beaovery Act, and 
olitains a jucigmout which fixes the terms of the 
pottah for tint I'asli heyond all dispute. iMoxisArrr 
Raidu c. l'i;aD.u.VL Bitinji X X. R., 33 Mad., 616 

0 . — — 2’ender of pottah — tin- 

reasonable eoiul!tioii.—\ tenant is not bound to ac- 
cept a pottah which reipiires liim to relim|uish, at 
the else of the Vasli, land whicliho has been unable 
to cultivate. Vudaxxa Cuakiau r. Ayxas.viii 
Mpd-vli . . . XL. R., 4 Mad., 333 

7. — " Tender of pottah. — IVlicii a 

Collector in a suit brought nndcr the provisions of 
the Be nt llecovcry Act has decided that a tenant is ! 
to accept a pottah on certain terms, the landholder is I 
not hound to tender such pottali for acceptance before 
suing to enforce the terms thereof. Cotrnl ov 
■\Vaiid3 e. Dabaialixga . I. L. B., 8 Mad., 3 

3 ^ _ — Pottah — Pate of rent — In- 

definite stipulations.— In a pottah tendered by a 
‘landlord to ids tenant under s. 7 of A< t VIII of 1805 
(Madras), tho rate of rert should be ascertained and 
declared oven where tho rate may v.ary with tho 
means of cultivation or tho frequency of cultivation 
or where the quantum of rent may lary with an iu- 
crease or reduction in the area of the holding. A 
landlord tendered a pottah to his ten.ant which con- 
tamed tho following stipulatioas : “ If you cultivate 
by tho aid of Sirkar services of irrigation, wet crops 
on dry land, you must pay water rate settled accord- 
ing to the highest naiijai assessment of ncighbourbig 
land. If you occupy land in excess of that entered 


10. Landlord, and tenant — Px- 

clianye of pottah ami muchalka . — Under s, 7 of 
Madras -let VIII of IS05, tho agreement to dispense 
with tho cxeliange of pjttih and muchalka need not 
be express, hut it must appear that this provision of 
tho law w.is present to the minds of tho contracting 
parties, and that tlicy deliberately elected not to act 
upon it. The mere existence of a Tcrbal lease is iu- 
siiiliciont to raise the presumption that tho exchange 
of pottali and muchalka has been dispensed with. 
Ivo.umEDDi Vabaiia RAEASiAiiiAsr f. Chevaea Ea- 
AiASAAii Rayudu , . X L. R., 5 Mad., 136 


11. and ss. 3 andilS— 8'ttif 

for recovery of rent — Exchange of pottahs and 
muohalkas — Tender of pottah . — Suits for the 
recovery of rent cannot be maintained in the Civil 
Courts by the landholders described in s. 3 of Jladras 
Act VIII of 1SG5, unless pottahs and mnchalkas 
have been exchanged between the landholder and 
the tenant as required by s. 7 of tha Act, or some ono 
of the otlicr conditions of the section has been com- 
plied witii. So held by Mokgax, C.I., Ixxes, I., 
and KlXDEESlEY, 1. (HolIiOWAT, Ji, dissentienfe). 
But such suit may be maiutained by the landholders 
described in s. 13 of the Act without complying with" 
the requii’cmonts contained in s. 7. So held by 
Mobgax, C.I. (KiNDEItBXEY, J".,. dissentUnle). 
Held also that, in cases where pottahs must be ten- 
dered, tender must be made before the expiration of 
the Fasli for which rent is sought to be recovered. 
GOPAlASAWAIi- MUDEUir f. Mttkkee Gopaiieb 

£7 Mad,, 312 


Vekkatasaati Raik v. Sitepati Axro^ii 

[7 Mad,, 359 

a. 8. 

See Thept • L la, R., 16 Mad,, 364 

Suit to enforce fender of pottahs 


oryx/# ^ J.- - - 

—Suit brought after expiration of Fasli, A tenant is 
ot entitled to bring a suit under Ecnt Eecoyery Act, 
365, 8 . 8 . to enforce the tender of a pottah by his 
ndloi'd after the expiration of the Fasli to which the 
jttah relates. Eamasami MudaUAB o Kathita 
TOAIUE . . XL.R.,21Mad.,148 
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MADRAS KENT RECOVERY ACT 
(MADRASACT VIII OE1865)-cojUt»«i 
2 cla. 1, 2, 3, 4— 

effected by tenant — Enhaneemeni of tent— 
Prtnctton of Collector — The eanction of titeCdlecfot 


Governtnint, is Bok requisite when, iiBprovemenU 
haviag been made b; the teniiDk, the lamUord seeVa 
to enhance the rent Per MriixiaiMi Atyae, J— 
The proviso to cJ 4 of a 11 of the Heat Becovery 
Act implies tliat, when the tenant baa improved the 
Und at hia onn czpenae, the landlord is not entitled 
on that ground to enhance the lent Eemile — 
rn . e n n wb nil nrfiTidcs tint contracla 


by the tenant the proper rate of rent naa to oo 
dttenaiued with reference to the eeveral provieiont 
of e }1, quite irrcipcetive of the improvemcnta 
VsvsiTAOia: Raja v PiTcnaifA 

[L L R.. 0 Ma4 , 27 

8 - I - rule Q—J2af» of rent, 

J)etermnaUon <lf—Ne\gltboiir\ny land) of $mtlar 
-Jfhe yrosiwa lo hfadras Act TUI of )8C5, 
e. til rule 3~ ‘ And when euch uaage le not clearly 
nscettainable, then according to the rates eetablishcd 
01 paid {is ueighbouRRg lands of tisifar descnptteu 
nud quality deet not admit of rates of rent being 
determined on an average of varying ratea paid for 
ucighbounng lands, but it docs not require, for 
detirmination of the proper rate of rent fur parti 
,1 y -A or •t/mce of a fixed eeneral rate 


Miha SryoATaaTHa Attab r. GorAtA Attaw 

[d Mod., 230 

4, • implied contract — 

^ opted 

. • land, 

h at 

gaiucu .a..vn - c had 

raised a crop with water taken from a well constnicted 
by the tenant , — Eeld that there was an implied 
contract within the meaning of i 11 of the Bait 
Recovery Act to accept rent at "dry" rates, and 
that plaintiff was therefore not entitled to cabaace 
the rate of rent, the improvement having been 
effected at the expense of the tenant KBisnaa r 
VcKCATAsAiri . LE RiSMsid., 



MADRAS RENT RECOVERY ACT 
(MADRAS ACT VIII OF 1865)-eD«<inue£f. 
withmthe provisions of s 11 of Act YIII of 18C3 
Vavthbsatba Sastbial i Sami FABBiTnsB 

CL L. R , S Mad., 116 
6. ■ Enhancement oj rent— 

Custom — Tlie imposition by a lamindar of garden 
BssGssDie&t on land brought under garden cultivatinn 
bv a tenant who improved the land by sinking a w ell 
after Ififin IS lilegal. Although there might be s 
cnatuin lU the zammdan of charging a varying 
aASCssinent according to the kind of crop raised. 
FlCCUBR i EAUAESBI PlLtAI 

[L li. R., 21 Mad , 130 


but applies oiilv to such leases whtn, in the circuw 
stances in which they arc made they amount to a 
fraud u|oo the power of the grantors successor as 
managn or to alienations n ads for ths personal 
benefit of the grautee and to the pte 3 udico of the 
snccessor RAaiAvaiiAje i Sbibivaba Mcbii 

[L 1, R , 2 Mad.,.80 

S C^aiiyi q;* CBifirafiOB 

— Sancltoa of Collector —Where a land orJ claimed 
to revert to iianjai rates (assessed on irrigated land) 
of rent on the ground that he had repaired n tank, 
which for years had been unrepaired,— iTs/d that 
the sanction of the Collector was not required hy 
e 11 of tbe Bent Recovery Act Laesbuakah 
C ssm t Ecajyi>AtV2£iT KvoBaisAV 

P L. Rv, 8 Mai, 311 

0 Sanctxon of Collector 

— Suit for tncreastd atsettnenl on ground qf in* 
provcmenlt — In a suit befo e the Collector under 
hladias Act VIII of 1 86?, brought by a zamindar to 
compel bia tenants, the dcftoidaBts to acce; t a pottah 
at enhanced rates of assessment, on the ground that 


coQ^tioa that an additional revenue was levied on 
him consequent upon the improvement made. 
EAtTASAWuv c. Sasdaua Kaik . 6 Mad., 234 

10. Lnphed contract at to 

rate* of renf— Cssfomary feet—Eettraxnl on 
iuxldtng— Landlord and tenant ~ In order to sup* 
port the inference of a contract under the Madras 
Kent Recovery Act, s. 11. from payment of the same 
rent for a given number of years, the mtentioa that 
the same rent ii payable in future years must be 
clear and unequivocal it is unsafe to imply inch 
a ctKitract froln a smgle Icaso for five years A 
pottah IS not uncuforcfabJe by reason of its pvondiag 
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MADRAS RUNT RECOVERY ACT 
(MADRAS ACT VIII OR 1885)-co«#*«»eA 

audlord to enforce acceptance by his tenants of 
pottahs tendered by him for the ciurent Paali, it was 
pleaded that the pottahs were improper in that they 
did not comprise certain laud of which the tenants 
were in possession and in which they claimed- perma- 
nent occupancy rights, and also in that they contained 
various terms which the plaintiff was not entitled to” 
impose on the defendants, providing (inier alia) (1) 
that interest should be payable on the several instal- 
. inents of rent as they became due ; (2) that the 
defendant should not fell certain trees except for 
agricultural purposes ; (3) that the defendants should 
not reap their crops without previously obtaining the 
plaintiff’s permission; (4) that on a change made 
without the plaintiff's permission from dry to wet 
cultivation, the tenancy should be forfeited in case of 
default made by the defendants in paying the amount 
of Government assessment, and also an undetermined 
sum then to become payable by the defendants to the 
plaintiff in addition to the rent. The defendants 
failed to prove the permanent cccupiancy rights 
claimed over the land not comprised in the pottahs, 
and it appeared that they had hold leases from the 
plaintiff for the laud in question for a period of three 
years and had -held over after the expiry of the 
leases without the poi mission and' contrary to the 
wishes of the landlord ; and it further appeared that 
the provision as to trees did not extend to shrubs, etc., 
and had been an accepted term in the pottahs issued 
for teu years. The Revenue Court modified the 
terms of the pottahs and passed decrees tliat the 
pottahs as modified be accepted, against which some 
only of the defendants appealed, and the District 
Judge on appeal introduced further modifications 
into the pottahs. Held (1) that the District Judge 
had no jurisdiction under Civil Procedure Code, 
s 544, to iutioduce further modifications into the 
pottahs in favour of the defendants who had not 
appealed according to the opinion formed by him in 
appeals preferred by the defendants in other suits ; 
(3) that the defendants were not entitled to have the 
p'ottahs modified by enlarging the extent of the land 
comprised in them, or by the cancellation of the pro- 
r isious as to interest and as to felling trees ; (3) that 
the defendants were entitled to h.ave the pottahs 
modified by the cancellation of the provision as to 
reaping crops and of the j-rovision for forfeiture. 
-Eakgatta Appa Eau r. KAmvAiA Eatxait 

[I. L. E., 13 Mad., 249 


13. 


; and ss. <9, 80 — Teo- 

miaJi lands — TJnnegisiered holder rendering service 
and granting pottahs — Estoppel ig acquiescence of 
persons entdled to the geemiah holding.— A yeo- 
rniahdar died, leaving a brother, who was then out of 
India. Shortly before his death, he made an invalid 
assignmeirt of his hcldirrg to a third person who per- 
formed the service, and gr-anted pottahs of the Land. 
The holding was rcsumablc oir failure of the service. 
The brother of the late ycomiahdar returned after 
three years and obtained registration of his title. He 
r'.ow filed this suit to enforce aeccptaiic c of pottahs 
tendered by him to the raiyats, who had already 
accepted pottahs from, .and executed mrrclialk.a3 to. 


RECOVERY ACT 
(MADRAS ACT VH! OR 1865)-coa<{,.wd. 

the assignee. Held that the suit was not maiu' 
tamable, as under the circumstances the plaintiff’s 
conduct justified the tenant’s belief that the assignee 
was entitled to collect rent from them until the 
assignment was questioned by the plaintiff, and notice 
of his title given to them. Khadae b. Subba*. 
JIAITYA .... I. L. B., 11 Mad., 12 
s. 10. 


See JusiSMOlIOif 
Pottahs 

See JUEISDICTION 
Eetenhe Cohsts- 
COHETS 


OE CiVtt COHET— 

I.L. E., 17 Mad., 1 

OB Civil COUBT— 
-Oedebs obEetenok 
I. L. R, 9 Mad., 39- 
[I. Is. R., 21 Mad., 482 
See Jhbisdictios^ ob Eetenhe Cohei— 
Madbas EEoraATioxs axd Acts. 

(T. L. E., 17 Mad., 140- 

See LniiTATioH Act, 1S77, aet. 110. 

[I. Is. E., 17 Mad., 225 - 
I. D. E., 19 Mad., 21 
I. L. E., 22 Mad., 248, 249 notes, 250 note 

See Shbeeintenhence ob High Cocei— 
Cmi, Peocedukc Code, s. 632. 

[I. Is. R., 16 Mad., 451 

1. Power of Collector to en- 

force ejectment for default — “ Default f Meaning 
of. — Whether , a Collector c.an enforce eject- 
ment for the default specified ins. 10 of the Eent 
Act, where the ultimate judgment in tire c.ase has 
been th.at of an Appellate Conrt, and not of his own 
Court. Semhle — “Oefault” iu s. 10 of the Eent 
Act means wilful default. Yakub Sahib b. Jabbee 
All Sahib . . . I.Is.R.,4 Mad., 16T 

2. — and s. 69. — A landlord 

having sued his tenant under the Eent Eecovery Act 
to compel him to accept a pottah, the Eevcuuc Court 
directed the tenant to accept the pottah as amouded 
by the Court. On appeal by the tonarrt, the District 
Court directed a further amendmeut of the pottah. 
Three months after the decree of the District Court, 
the laudlord applied to the Ecvciiitc Court to eject 
the tenant under's. 10 of the Eent Recovery Act for 
not accepting the.pott.ah .and e.vccuting a muclialka, 
and six months after the date of that decree the 
Eevenne Court ordered the tenant to be ejected. 
Held that s. 10 of the Eent Eecovery Act (whicli 
provides that, if within teu days from the date of 
the Collector’s judgment the defendant shall not 
have accepted the pottah as approved or amended by 
the Collcctoi', and shall not have executed .a muclialka 
in the terms of the said pottah, the CoIItcfor, on 
proof of such default, shall pass an order for ejecting 
the defendant) did not warrant the onlciv lAKUB 
t-.HABA3ii.-GA . . L L.E.,'lMad.,572 

2^ S. ll—Jpafer-cess—I’ananls-j- 

Cullicaiion improved bg water taken from landlord s 
tank.— A laudlord has a right to charge watcr-ccss 
when his tenant cultivates a wet crop on dry laiul or 
a second wet crop on wet kiinlby means of water 
taken from tlie landlord’s tank. 

Mhttia . . . I.L.B..10Mad.,232 



( 5521 ) 


DIGEST OP CASES 


( 5522 ) 


MADKAS RENT BBCOVERY ACT 
(MADRAS ACT Vlir OP 1835)— eo«<in««f 

17 Unhanctd rt»t »* 

land — Sanclton by CoUtclor of eitWncai 
r€nt--C’ittofnarv contrihKhon to a temple— Im^htd 
ccnlraci— i^BiZ/ordl and <<«an< — A laminJar ten 
dcied to laijitts onhis estate pottahs providing (i»/er 
altd) lor the paymnit of (1) certain fers to & Hindu 
temple (2) rent in which the land assessment was 
emsoliditcd with a water cess in respect of certain 


tv 1 V . * 

j)rttna facie volantary and should not bo treated 
M a pajeoent wh cl the aam ndar could compel 
a raiyat to make and coosequeuHy that the poltah 
tendered to him was an imp oper pattah (2) that 
the finding as to the enstence of an implied contract 


U U*t 1 a 1 U >1 a 

rent as contrad stinguished from its cohaoccmcDt 
ouaccountof icnprorements SiRipssiTtr RasuHtra 
c 2dAi.LtEiAJtTNa FsmDi KiTcrntr 

[1 L R.lTMad.-W 

18 Enhanced rent on 

trryafed land—Sanction by Colle tor of enhanced 
raUt of reM—ZmpUtd conlraot to pay rent at a 
certain rate— Landlord and tenant — In a suit 
hcought h; the Collector of a district as receiver of a 
zaimndan aeSinst a tenant on the estate to enfo ce 
the- exchange of pottah and muchalka it appeared 


the future couH be inferred — Seld upanthefacts of 
the present case that no such coitract could be 
inferred tVith reftrencs to the Tull Bench dens on 
la VenJcatacopal v Uangappa I L U 7 Jfod, 
2So tho Court stated what was ths pnnnple 
to be kept in view lu considering whether an 
implied Contract to pay enhanced ten? c-uld he 
infcrreu. MALUcAhjOKA PbasacA Hatudo e 
BAKaDMiHABATAirA I Ij. R-> 17 UtodL, 60 

19 — — — Enhanced rent an 

irriyated land — Sanclton granted by Head Atnet 
ant Collector— Customary rent-~Implied contract 
\0U 111 


MADRAS RENT RECOVERY ACT 
(MADRABAOTVIIIOP 1865)-cort/tnued 
—Jletlraint on building — Landlord and tenant-^ 
A llead Ass Aant Collector is competent to grant 
a aanctioB for the enhancement of rent under the 
Aladraa Bent Breovery Act s 11 The granting 
of each sand oa is a judicial and not a luerily 
administrative act and such sanction should not 
be {iianted without first giving notice to both tho 
landlord and the tenant and hearing and considcncg 
the contentunu of both parti s In a suit by the 
la dlord to enforce the exchange of a pottah and 
mnchalka tha tenant objected to the rate of rent 
unp sed on put of the land which as dry land 
couTcrted into uet Held that the finding of the 
lower Appellate Coart that there ras an implied 
contract to pay rent at such rate was i ot open to any 
legal object on It appeared that the pottah ttndei^ 
coutauied a atipulat on for the pavinent of lent at 
a apeciut raU for garden (J&rib) lands watered by 
Wells which had been coDstmeted by the raiyat at 
his own cost and aUo comprised a stipulation that 
the raij at should not bu Id on h a hold The Court 
of first appeal held that the specisd rate of rent 
above refened to was custom ry anl lad been 
followed for many yean Held that there was no 
grou d for interference uu second appeal vrith the 
lower Appellate Court i deers oa regardmg tho former 
of the stipulations above referred to hut that the 
latter shoald be o a d £cd as to prevent the ra yat 
Only from raising aay bu Idmg iscompatible with 
an agncuUural holding Bnu^ATSl t BASaxTYA 
AypaBav . I Ii.R,17Mad..64 

20 Inplied eon^rarf at 

I to rent— Land irr gated anifer Kttfna uncut— 

I Collector * tancUon to increase of ren< —Band in a 
zamindsn lu the Ivistna delta was newly irrigated 
from auicttt channels The xam ndar tendered 
pottobs at wet ratee Held (1) that tho xamindor 
wae not entitled to levy increased rates without the 
Collector ■ sanctiou under s 11 of Madias Act VllI 
of 186e although he had expended money on the 
channels (S) that payment for five years of such 
wet rates under a live years lease did not imply a 
contract to continue such payments (3) that a 
etipulaUon lu the previous lease binding the tenants 
to pay such increased rates in case of future 
irrigat on did not bind the tenants after the term of 
thatlesiseeapiced. NAsasixiHANAisrr Bauasaui 
tl L. R , 14 Mad., 44 

21. ■ Lands trr gated from 

Ksetnes anxeat-^THddrax .dd VII of lS 6 o e 4 — ■ 
Ae«<rict>o«ai to felling trees — Implied contract at 
to rent — A lamiadar holding lands irrigated by the 
Aistua aoicut from whom no extra pcisbcush is 
on that amount levied by Qaremment, is not 
entitled In impose on hie tenants a wet ’ rsto 
of rent Without the penmas on of the Collector 
under s 11 of Madras Act VIII of 1855 The 
fact that tho tenants have paid rent at such a 
rate for sif years is not sufficient to Cbtabhsh an 
implied eovCDont to continue to do to It it 
allowable for a Isndlrrd to insert in his pottahs a 
tenn to the elfect that the teiunt shall not fell 

8y3 



DIGEST OE CASES. 


( 5C20 ) 


( 5519 ) 


MADBAS B331TT EECOVEBY 

(r/IAX>EAS ACT VIII OE 1865)-contintted. 

fov tho paymoiitof fees to village artimiis iu a case 
where each fees arc customary, or oy reason of its 
mohibiting the tenant from erecting buildings on Ins 
bnhliu" if such prohibition is limited to erections 
holding, It pb,ivncter of the 


iKmpatiblc with the agricultural character of the 

holding. LAKSiniANA r. ArrA ^ ^ 


Assignee of revenue 


■in — — ’ 

sWi to enforce accepfanee of potlah hg raigat- 
Tir ns of pottah.-An inaimlar, u^o was tssignee o 
the revenue of land, sued to compel a ruiyat to accept 
” If .1, For the land at varam rates under the proii- 
apottah forthciaie^^e Recovery Act. Held 

Zt the only pottali which the defendant "’as bound 
r .orent wis a poltah prescribing payment of the 
to ‘ fi-e liuid. PALA^flAPPA r. KAYA 

revenue charged on t [I I, E , 7 Mad., 325 


It eduction of assess- 


le i^ttah for certain laud in which 

nont r d alreidv a heritable estate, fixing 
the tenant na , i r^q. The document 

the rent at U imq you arc to pay perpetually 

piovided this s , „htta catcheri. 

every year pt h s ^ 

It appcaa-^^d lud tlm tp date of 

was P'O aWc " 0 Rgg than that p.ayablo upon 
the pottah and o quality and description, 

00.™ ^ ,„3 

— Seduction of rent — 

'13. ZlTt^nant— Whether grant of ifdnc- 

Improvements hg 'gj^^—Where a landholder 

tion linding o ,. ^ j^ut otheruisc properly 

Ms granted a “^Zlind, the more fact that the 
payable m icsp improvements subsequent to 

tenant I'f f ®bVni- the case within the exception 
the grant does not Dinv Recovery 

to the proviso ®'J\e\inding on the landholder s 
Act, 1865, so as to be m Ayyau 

successor. OnAi G j- ^ 22 Mad., 217 

nmd S. 9 — Condition 


MADRAS BENT BECOVEBY ACT 
(MADRAS ACT VIII OF 1805) —continued. 

their resf ective holdings. In the interval. Government 
collected village rents in money. The pergunnah 
was not surveyed, and a money assessment fixed prior 
to 1 859. The District J udge expunged the conditions 
in the pottah aVove referred to, and held that the- 
zaniindar was entitled to collect, by way of rent fiom 
theraiyats respectively, the quota of the village rents- 
which each' raiyat paid iu 1861. Ho found, hmvever, 
that there was no contract, express or imphed, as 
to the rent to.be paid; and that prior to 18 d 1 the 
raiyats held their hinds under the zammdar on the 
sharin'- sjsteni, and that- for the first year after 
the re°storatiou of the pergunnah the arrangement 
enforced by Government had remained iix force, but 
that from 1863 to 1870 the sharing system was m 
force, and varam was paid by the raiyats. 
for five years individual money rents were collected, 
and then there were two leases with money rent 
ecch for a period of five years. Seld if) that- 
the conditions iu the pottah aboim veferred to w re 
unenforceable and had been rightly ^ 

Zt the plaintilf-s rights were not limited by ^e 

the established rate of varam in the j ’^ts 

ii-ri'-ated from the Kistna ament. Vbnkata 
siaTua Naidu f. Eajiasahi^^ ^ M^d.,.216 


Suit to assess proper 


14. 


/ poitah-SsCabUehed 
/^li-Themniindar of 1 aUni^si^^^^^ acceptance 
lis pergunnah of G conditions, that 

jf pottahs “^linquish their holdings at the 

the raiyats pottahs were tendcred to 

Diid of the terra unless 1 cost of repairs 

them, that they ® ^ ,„gt rate, that if they 

by a cess proP°’''^'°'!r„ uav a wet rate to 

irrigated dry Ian t ey ^ to 

the ^^““fVbat they should not cut crops without 
Government, that tney *>“ and vegetables to 

permission, and should supply gia s and , 

Le ■^aniindai-’ s servan . surrendered to Govern- 

S'X'tSXi. .ubice;^.o *1.1 


■je OUlt HC/ Uiyotfu-i /ee 

rnfTof rent— Determination of rate of rent-1^ ^ 
-t vL flip Dlaiutiffs as iuaindars to compel the 

nLts occupiers of' plaintiffs" land, to accept 
defendants, eec p g defeu- 

pottahs under Madra f;^<;7“L°„Vdaimed by the 

dants ^]ected to ^ between the parties 

plaintiffs. Th assessment 

as to the rent to be p , pp^g Pst j amiary 

made p the proLr rent to'be paid by the 

1859. Held be determined according to the 

defendants was to nei'-bbouring lands of a 

Similar kind. ■M'A•^■AS^r^0ATA3T^A Aiya 

tan. Gopamtan y. Mahasinoatas ^ 


Contract to pay ^ 

JL ™; “-"tS «'S‘ pSi’iS'i. 

s. 11 of _ the Bent Eecoverj A p 


S. 11 of _ the Bent Kecov disputes regarding 

the decision of suits ini = , p Lfore Collectori 

rates of rent which may be brougM^^^^^^^^ 

under ss. 8, 9, be enforced. Held thai 

express or implied, b® ^ gg^p„, 

payment of rent ™ ^ P ^^jy presumptiv 

fate for a numbei of years “ pj,./gp pg pay ren 
evidence of the esmten years, bn 

in that form or at tha parties hav 

is also on the one party to pa 

agreed that it is obhg_ I p p .gj and a 

and the other to jeceiva«nt^mtb^^ 

that rate, so lon„ yenkatagopai «. 
tenant may continue. Ij ]u_ad., 36 


( 5o25 ) 


DIOKbT OF GASES. 


( 6526 ) 


MADHAS BENT BECOVEEY ACT 
(IklABBAS ACT VllX OP 2835) -fonluut^d 
summary suit can be brought under a 20 The 
cause q£ actiou lu such a case u the illegal distnunti 
and the continued .detention oi, and refusal to ro* 
store, the property are only aggravations of that 
iviocig Semble — A summary suit usdei t 17 
uould lie under such circumstances for lots or dam* 
ac-e sustained ivheu the distress has been declared ille 


MADRAS RENT RECOVERY ACT 
(MADBASAOT VIII OP l66S}-con(ntued 

— 88. 38 and 39 

Set LimiATioN Act 1877, abt 12 

[I E R.20 Mad, 3 


BhAOIEATHI t»AirDA « PADAIA OOPALTOir 

[L L R , 3 Mad , 121 

-~*b 18 

Set Sale pob AurtEASa o? Bem — S airiHa 

Asms bAXE— iBBZQimABtTr 

[L Ji B, 20 Mad . 498 

— AliocAiaeat and tale of the 

Unanft latereit i« land for arreart of rent — 
Under s S3 of the Uadxaa Rent Recovery Act aland 
lord cannot attach the saleable interest of a default* 
itig tenant in the luad, until the erptry of the 
current revenue year Tiiatauua t Kulahpateio 
CLL.R..iaMtLd,466 

e 27 


Srt AFTBAlr— DECBEES 

iI.l,.B.,18Mad,348 
See ^tiAU CATreo Covbt, Mopobsil— 
JcaiBDIOTlOS — WsONOftri. Distbai^t 
[4 Mad , 401 

— -B 33 


Ste Saxs sob ABbbarb ob EB'er^SETTitco 
ABins Saik— Otheb GBOtiwoe 

[I Xi. R > 8 Mad., 6 

B 36 N 

<^e# S tauf Act, 18C9 s 3 . 8 Mad, 112 

and B 70 — Sale of lenamt^e 

intereil — Seftnal of Collector to gtte eerttfieaie — 
A sale ol the tfnaat’t interest la certam land haring 
taken place under se 39 and 40 of the Rent Re 
covciy Act, the Deputy Collector refused to issue ssle 
cert hcate to the purchaser, on tile smund that the 
salchadhecuirregulailyconducted iTelifttint under 
s 35 of the Rent Recovery Act, the purchaser 
was entitled to a sale oertiticate t Eui Fbbita 
KiBA V Aroini'c Fahsiia . Z. £i R , 9 Mad., 332 


8 88 


See AiTAcnMEvp — AiiEVitrov nUBtira 
ArxAcnuENi I Ij B, 8 Mod , 573 
See Sale fob Abbeaus of REirr^IhCDU 
BBASCES . I E B , 7 MadL, 31 
[I E B, 2 Mad , 234 
tl.E B, 10 Mad, 200 
Saxe fob Abbeabs of Rest — Uiobts 
AND LlASIXtriES OF PUBCIIiSEHS 

[I E B,0Mad.,428 


L B, 3 Mad , 114 
2 ' ■ ' - — — - . Service hy affieing notice 
ttU on tome coHipicaoui part of the 
(en<int*e landSetidence of tenant inforeign iem 
tary — The provision of s 39 of the Rent Rccov ery Act 
that the notice of au intention to sell the laud 
should be served at his usuat place of abode," 
dcubtes some place So the neaghbourhood of the 
land ID respect of which the pottah was tendered, 
and does not apply when the tenant resides m 
foreiga temtory Owtbb v AmTHABiMiTTAW 

[I E E, 18 Mad, 30 
88 39 and 40. 

See fitoET OF Suit — Lakdeobo axo 
Terakt, Stub corcbsxiso 

[I E.R,10Ma<t, 368 

Set SiXB FOB Abbeabs of Bixi— Sbi* 
sixq aside Saxe— iBBBQrxABiTY 

[I E B. 20 Mad., 468 

» 

See Luutaiiox Act 1B77 abi 12 

[E L B, 20 Mad , 33 

See Saxe fob Abbiabs of Rbht— S st* 
A8ISB Saxe — Ibbequiabit; 

[IE R.. 20 Mad., 498 

See Stauf Act 1869 s 3 

[8 Mad , 112 

Bg 41^ 43 

ijee Jubisdictiox of Civil Codbx — 
Rshi asd Rktekub Suits, aTADUAS 

(S Mad , 289 

— B 44 — Heliiery of poesestton — dp- 

jieal—ZinifaUon — A obtained a uarrant ejecting 
JJ for aneors of rent under s 41 of the Rent Be 
covwy Act Jt appealed within fifteen diys bat A 
uas put into possession on 13th May 18S2 JB’a 
appeal came on for hearing and was dismisacd ou 
13th June 1863 B instituted this suit to recover 
po season of the land on 2&th July 1883 Held 
that fi’a suit was not time baned under s 44 of the 
Reut Recovery Acte Padsda t TiBtrvBMnAXA 

[1 L R . 0 Mad., 479 

B. 40 

Set DBeniT Coxlectob, Jen djctioit 
OF EL.It., l0Mad.,323 

I B 60 — Petition tent bu poet— 

Pre»e»/«tio» of ptaint — A petit ou sent by post is 
not a substitute for the presentation of a plaint at 
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1. - . •' I" 

tiridf ! !> I'liiif — J*. 13 of tJnJ ^ 

J’.i-.it iUio.iry .C t SiuiM'r iKv'. titi.iliU >-j<.i:tul • 

iSiU’ Siv I'i'-.-liioiiiirt iniy ,v i 

i'.iit t'-fori' tin' Co'dictor So yA-kM ri.'.'ijfiti’* j 

isiisil uith f. //■//,/ 111 it t!i«’ ix'."'! “ti-'-'A'-itA '* ^ 

i» (.Sit r-. itrictiil to I'.Afic'.tlt’ir.il *■ luuti g'lly, Imt in* | 

iluiii ( til..' !>k."(r.i’ii,oi li.xt,' lif .1 iiiUti. .'^cTjiiuiny.A < 

r. .Sui.’.'iVAin . , L Ik. IC, 7 Mad., 080 , 

AVc l!AsK.vu.vAAin r. .Sivasami I 

[I. Ik. R., 8 ATad . 100 ; 

fit Hi of Jl'itUih, I' feet af — 


MADIIA8 RUNT MICOVERY AC-P 
(ilADRAB ACTVm 01?180{i-«,2 

rho rxiU unuiiKs! tini-Aid for tiro vi.ar.H. anj j 
iiu iiitachmiiit for tliu vVhflo arrwr 
iiiii.ir ,!i« .Mmlr.n Jtuit Ittc.ivfry Act. J/M , 7 ) 
t.(.il ,t H'ai iiititl. ,I to prok-.jstl Its bmilord under 
tli*> 3fv.ri^ i*uit lUikOVtry Act; (2) Hut the 
fitudiuaut uoj.! jV such (laio.mt of nut 

, ' af AUlur.,. J. L. It., 3 57 jjj. 

. <m4m,.X l;.tjrACix,i:.'Dtj.A r. XAn.mt.-AHAM 

[I. L, n., 10 Slad.. 229 

IS. l‘l~Suil/ai- rcal—f.imHaiion.—- 

'• .nil a tcuiu* lui kucuud a ntiu’Iulka Bjiccifyiii'k 
tilt ‘.tt* i on vrliidi the •.■.irii.tu iiistnlim liij of nut ar° 

( ly ktk|,, tlio ptrikkl of liinitntio'i for a auit hy tho 
! i.utils.fil for the nut Jj to U- kouijmtcl from aueh 
.lit. k, Vta'icArACJiai It.UAU r. ItAW.u.viti 

Cl, L. E., 21 Mud., 113 

, Q, 15^ 

.'>ff .'txMi.r. C’.’.rs;: CotT.T.lMoFrssiji— Juais. 

I'tci i.,t>*'\\'i..j:is;yrL DiSTUtiirr. 

[X L. E., 22 MaA, 457 

.. K (jy, 15, 17.— \> hero ll Iinillord has 
(iiktrdimi for nut. .iiid tiio diatnint h.u bun sit 
.ikiit- ur.ihr the pr .likious of the Unit Ucconry .\ct, 
thi- btjdlord ;» dd.arnd by s. 17.fro[ii taking 
furth. iirociidiiiga under tho Act in nspeet tf the 
iirfi ira f. r ivhieh the dUtraint w.i> made. U.tMA r. 
t’jiK.'.'5A!i>-.u; I v.v . . I. i. E., 7 Alacl., 429 

1. -- -• s. 17 — ..illttchmi'Hl ittid tale of the 

IfuunI’i inUreil ia the I md for arrears of rent— 
rifyt’ir.itinn of iiiru/i /iVy of atlachi.ieiiK — ttljcil 
d. f.iulf h.is bicn made in tho pnymi'iit of rent, .and 
the all. able isitircat ol tho dof.niJting tenant ia 
the laud 11 atUched, tho attachmait ciimiot bo 
dioUnd invalid in a siirauiary suit under s. 17 
of thu Itciit Uecovory Act. TiiAVAinrA r. ICuniN-- 
i>Avn.c . . . I. Ik. E,, 12 MaA, 465 

2. - and sa. IS and49— AuU 
la rr'oeer produce illejalli/ distrained for rent 
— U'ronyfiil dislrainl. — The dofoiuhints, the land- 
lords, distraiuLil certain produce, the property of 
pIiiatiiT, their leiieo, in lievr to selling it for alleged 
eLiiuis for ntit. The Sub-Collector, I’lndiug that the 
f. rin.dUiti required by tiie Act had not been observed, 
removed the attachment and directed the rseforation 


JUceipt of real — .Sait for pottrttion — Kirdmenl . — | of the' property. The defendants having refused io 

" ‘ * ' restore tUo j)ropcrty, tbe phiuitiff brought tiiis suit 

* under ilidros Act VIII of 1S05 to recover the value 
of the pro luce. Held that such ivrongfiil irithhold- 
ing of the property, being an act in direct disregard 
and denance of the .\ct, did not constitute a cause of 
action triable fay a summary suit under that Act. 
SttUaVAS.A c. EllPEllUirASAB Pllil.VI „ 

[I. L. E., 2 Mad., 42 


On the tnic construction of s. It; of the M.»dra.e 
Kent Itceonrv .Act (Ma.lras .Vet VIII of 1S05) the 
issue of a pottdi ia not iutiuded to do nmre than 
prevent the nrbitr.iry e jectment of tenants, and does 
not give them a right of p. rmaiunt oceup,uicy; 
and it did not there-fnre prevent a pUintifl', though 
he had issued jott.alis to the defe>nd.iiit, from 
rccoviriug the lands from him, and ho was not 
bound UK rely to receive rent. S.V'riiiAyAUA Ilu.aiiATi 
c. S.vuAVjafAUACki AirtiAi. I. Ik. E., 18 Mttd., 266 

e. 13 — Peraoiij entitled to proceed under 

Jet — Attachment, Validity of. — A granted two 
villages in perpetuity to li under a deed, reserving 
a certain rent to himself which was to bo reco- 
vered “ according to the Act” if it fell into aiTcar. 


3, 


-and 3. 20 — Sumnutrp suit 


for icroii'/fut distraint — Limitation — Cause of 
acltoa —a' refusal to restore property improperly dis- 
trained under the Kent Recovery Act (JIadras Act 
VIII of 18G5) after the attachment has been set aside 
and the property ordered to be n stored under e- 17 
of the sVet, is not a cause of action upon which a 
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•MADRAS RENTHECO-VBRY ACT 
(MADRAS ACT vUl OP1835)— 
f on of it by summary suit sued for rent 


to » refusal to execute tbe mucnaiKs m ia»«i 
dtlieery of which judgment had been given within 
the meaning of s 72 and that the requirements of 
that lection had been compl ed w th Vxbkata 
■ nixfiTTJL D SuBBANNA t L R., 23 Mad., 665 

~ s 76 

See SirtBiitKTSiroBKCE o? Hish Coujit — 
CiTH PsocBDCBB Code s 623 

[1 D R , 10 Mad,, 461 
r L R , 17 Mad., 298 

s 78 

See LmiTATiov Act 3877 s lA 

[L L R , 12 Mad.. 467 

See Hioni o? Srix— L asdaobd aw) 
lE’eAsr Sexis coycsBSwa 

[L L R, 10 Mad , 368 
Ztm><a^io»~Sutt to recover pro 
perfj/ I rongfvKy duiravnei —The plaiQiiil e ^ to 
recover certain property wrongfully distrained by 
the defendant who was hii landlord or in tbe 
alternative for its value The defendant had 
tendered no pottah to the plaint S but tbe dis 
traiat had taken place professedly under the Rent 
Recovery Act The suit was sot brought within 
SIX montiii from the date of the wrongful dis 
traiQt JXeld that the su t was not barred 
under Beut Becoseiy Act s 78 Oovdam r 
BASaiTA QoUvnAv I L B , SO Mad , 449 


MADRAS REVENUE RECOVERS ACT 
(MADRAS ACT 11 OP 1604) 

Maubas AnSAKxAcr IS&t s lO 

[I L Jl, 7M*d.,494 
See Cases ti>SEs Salb fob Abbbabs of 
Eetbboe 

SS 1, 2, 8, 38, 3d~JjandiDlJfr— 

DtJauUer — Potloh allotted to etau I ia name of an- 
( e ’•—Pttnnnfl — 2ioitce — Sale — Where a land 


the pottah stan Is will pass the lanOiioioiTB iDtcnu 
to the purchaser at tl e rei en le sale Zauobjh of 
Calicot r ^iTABAUA I £ R , 7 Mad , 405 

L 8. Z—Memfd ea of angnegjrom 

O —Titmntf of land re enue — land tecnrtlg far 


the arrears of rei enue due and under a ot Aiaons 
Act If of ISCd. the land itself is secur ty for the 
revenue d e oa it au 1 they can therefewe bnng 


MADRAS BEVENUE RECOVERY ACT 
(MADRAS ACT II OP 18a4)-<-onttB«eif 
(he land to sale to discharge arrears accrued due 
KstSIUCASAUI i Vbnbaiabama 

[I L R, 13 Mad., 319 


As > vu j 

separately assessed to res enue \ ere held under one 
p ttah by f Default having been made b> JT in 
payment ,o£ revenue one of such fields of which V 
was the orner was attached ndfr the Revenue 
Recovery Act ^ cUimed to have it rchoeed from 
attachmait on payment of the assessment due upon it 
The claim was rejected and the field sold Held in 
asnltby A^toaet aside thessle that the sale wasialid 
SeCKBTAKI 0? ‘'TAXB VOE IVDIA C NaEAVABAM 
SiTABAUA V IvAEATABAB I L B , 8 Mad , ISO 

• B 11 JliacKmtni of gathered cropt 

helongtng to a tenant— B ght of Goxernment to 
Hn erri umt CVn 


account of which tbearrears of reieauo have acerueu 
EniscHACnAPAQAv Gotiwda AciaA 

[I D B , 17 Mad., 404 

a S6— Etfi'eniton qfftme iy fferern 

men/ fornavneni of balance 0/ jJurcAass noney — 


bONAZA PllBAl 1 KAlAUZaAU 

[I L R., 6 Mad. 130 

e 38 

bee UzNAMi Tbabbacxiom Ge>eral 
Casas 1 1 a R, 19 Mod , 499 

L Salt for orrears o/reicHH« 

— Confrtnat on of tale after tanceilaiion — When a 
Collector has pass d an id r uudec s 38 of Madras 
Act II of IKU settiQ'T asil a sale forTirrears of 
revemie be cannot subsequently confirm tl e sale, 
Kauappa Gofkdex r Vumkatacuaila Toevan 
[L L E , 20 Mad 253 


lanl. It \ as pleaded that h s p rciiase was mu e 
btaami for Iho persons from whom the defends t 
derived t tie Held that the Madras Ueveauo 
Rccoicry \ct s 38 d J 1 ot debar the dtfci dant 
flow 7ai.i " th* plea and that the arerments on 
wbeh it was based hariuq been p oicl the suit 
stnold be dismissed. bCDBAEAtAB « AsinTATirA 
Upauesattab L L. R., 20 M»d,, 494 
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RENT RECOVERY ACT 
(MADRA8 ACT Vni OP 1S06) 

rujiiirnl by s. tq Jladnia Act VIII of 1SG5. 
.^lolUUTt I'lTClU NAIHU c. Vui-l'AL.^ KOM>Ailit\ 


[6 Mad., 138 

' . , ' a. 09-T/.,/„<~ 

Avicsulmtiit --IrrcjM’ar pn.crtlurc — Joi»t frlilioii 
1 JCji.inj/c Limitation . — A 

l.isidlord.UaMii.; tiiulcrin! foU.iha to liif nmats \vh5d» 
Were aot .'irccptcd by tlictn, (lUtwiiicd, for rent due 
um.ir ttio pott.ihi tuidind. ou the lOth of Jlarcli 
ISSd. Oh the lath of Jf.ircii thirtmi raiynts puhintcd 
u jutiit pttiiioii to tlie Hi, id Ai,3t»t:iut Collector com- 
}>! lining of tile hiudiofd's .ictd. Tliij pitition >c.i 3 
reforrid to the Tch-ildir for re['-ort. and not treated 
us .1 pUiut mull r Act VI II .,f l$iJ3 (Madras) ; but sub- 
SiqU' ntly, !i.v\in;; bnu Lrnui;ht befiTC the Deputy 
t ullictor for Orders, it H’ai triatid as a juiiit plaint 
under the said Act, and the pilitiouirs ucre directed 
by tlut oiUcer each to fib* a ,i p ir.itc jd dot. Thirteen 
p! lints Were .ice'-'rdine'ly lilid on tli.' 27th of Afay. 
llrhi that under ."lU of the- Act, which allows 
irre,;ular plaints to be atuended at the di.scrtUon of 
tile Collect' r, the i-etitio'! iT the I2th March, uhich 
coatained all the* iiicis'.iry alle^rations, e-ould bo 
treated .is a jiUiiil cajuble of auuiidnunt; and th.at 
the’ ordi r of the Di'isniy Colk'ch r directing the peti- 
tio’UTsto ide' sopirilo suits was an aniendinent Mithin 
the nuaniii' of th.al section, I/e/ii also tlut by the 
jiroiisii'iis of ,s. lit), which proiidcs tbit substantial i 
justice’ 'lull Hot be defe-.ited by want of foritt e/.~ 
irre,;ul irity in iiroeidnre, the said order, even if irro- 
Vjtil.vr, haiiii',' do’ie’ substantial justice, cub'bt not to 
bo Sit aside. .Viiiv.ikvl.v. MfX.U'i’.t r, D.vsixaki 
CiiK.vcau^Aa flip , L L. E., 7 Mad., 138 

1. — -• _ S. 51 and s. 18— ^Kt.'jinary s«iV 

set asi'te (lisfraii>i~-“ If'iMi'a tUirtif dayt ” — 
Suiifl“y — OifOt'ral Clttuu'i Act fXo/lS07J, .r. 10(1) 
— Genfral Chtu^et Ac^ (.Madras) ( Act I of ISO 1), 
s. 11 . — Suits to sit aside a distraint under s. 15 of 
the llout Ke’coviry Act {Afadnis), 1SG5, were filed on 
the thirty-first day after the distr.iiiit complained 
of, the thirtictii day bcinir a Sunday, and the Court 
closed. On obje'eth n beiiii? taken that the suits were 
barred under ss, IS and 51 of the Act , — Held (1) 
that the suits were tiled in time; (2) that the pro- 
visions of the Limitation Act do not e.\tend the period 
of thirty itiys limited by ss. iS and 51 of the Kent 
Eecovery Act (Madras), 1SG5, for bringiu;; a sum- 
mary suit to set aside a distraint ; neither docs s. iO 
of the General Clauses Act nor s. 1 i of Che Generxl 
Cl.iuscs Act (Madr.is), inasmuch as the latter Acts 
are not retrosp^etive ; and (3) that there is a generally 
recognized principle of law under which parties ivho 
are prevented from di iug a thing in Court on a parti- 
cular day, not by any act of tlieir oivn, but by the 
Court itself, are entitled to do^it at the first subse- 
quent opportunity. Sahb.vsita Chaki r. Kaota- 
sAin Eeddi . . I. L. E., 22 Mad., 179 


2, — — Presentation of plaint — 

Acceptanee hp Court of plaint senthy post. — A" sent 
a pl.iint by post to a revenue officer, who was on 
tour, and, in obedience to an order issued by such 
officer to pay batta witbiu a certain date, presented 
himself and paid the amount demanded within thirty 


( 5528 ) 


I 


i 


MADRAS RENT RECOVERY ACT 
(MADBilS ACTTUIOJ? 1835p;„„t* 

days from the date of the c.ansc of action. Held that 
Ule suit was lUstituted within the time prescribed 
by 8. ol of -the lUut Recovery Act. Moparti Pitchi 
iVtffrtu V. J uppala Kojidammaj 0 Mad,, 18$, 
approved and distinguished. SASKABASAnAYASA v. 
Kir.vjAi’i’A . . . I.L.B.,8Mad.,4U 


. to enforce acceptance of 

improper potlah— Limitation.— X Landlord sued his 
tenants in tlie Court of a District Munsif to enforce 
acceptance of pottahsandtheezccutiou of muchalkas 
by them, and to recover arrears of rent. These suits 
were filed more than thirty days after tender of the 
jiottahs, wiucli were found to contain certain impro- 
per stipulations. Meld the suit was not barred by 
the nile of limitation in Madras Bent Recovery Act, 
s. 51. Easwaba Do 33 r. Pub'oataschabi 


[I. L. B.; 13 Mad.; 381 


as. 67, 66 — Px-parte decision . — 

Semlile — The terms of s. 57 of Act YlII of 1865 
are wide enough to justify a Collector in treating as 
ex‘parle ai defendant not appearing on the day to 
which the hearing of the suit may have been ad- 
journed under s. 66 of the Act, SfBBBAirAKiTA 
Pu.LAl' r, PEBPiUB CriETTY . 4 Mad,, fifil 


L g, 09 — Appeal, Computation of 

lime far- Time rei/uircd to fie copy of decision . — 
All appeal under Mudras slot VIII of 1665 mast ho 
prcs’ctiteci within thirty days from the date of the deci- 
sion appe-alcd against. Tlie appellant is not required 
to file a copy of such decision with his appeal. Is 
TUB ItAlXEB or THE BEHTION OE AfOHIDis HUS- 
3 EK Saheb J? Mad., 44 

3, and s. 18 — Meduci'ioii of 

time occupied in ohtaining copy of judgment ap- 
pealed ayainst — Limitation Act (1S77J, s. 12.-r:X 
tenant whose property had been distrained for 
arrears of rent sued under Rent Eecovery Act, s. 18, 
fay way of appeal against the distraint. The Bere- 
aue Court decided in his favour. The landlord 
preferred an appeal under s. 09 more than thirty 
days after the date when the decision was pro- 
nounced. He claimed that the time occupied in 
procuring a copy of the judgment appealed against 
should be deducted in tbo computation of the thirty 
d.ays’ period of limitation. Meld that the appel- 
lant was not entitled to have the deduction made, 
the provisions of s. 12 not being applicable to an 
appeal filed under s. 69 of the Madras Rent Reco- 
very Act,, and that the appeal was barred fay 
limitation. Akkapba A’atabib r. Sitbaia AAmu 
[I. L. E., 20 Mad,, 476 

g. 72—Eef<isal to execute mucTialka— 

Suits for rent.— By a. 72 of the Rent Recovery Act, 
when a jud^mcni; is given for the aeliveiy or a 
muchalka, if the person required by the decree to 
execute such, muchalka shall refuse to do so, the 
Judgment shall be evidence of the amount of 
claimable from such person, or a 
Judgment under the Land and seal of the Collector 
shall be of the same force and effect as a 
muchalka executed by the said person. 
holder, having tendered a pottah and obtained 
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MADRAS BEVENUE RECOVERY ACT 
(MADRAS ACT II OP I8e4)-C6«e?«<ffi. 


m 1888, to recover the house fiom the defendant 


Vbe plamtiS had tveelve ^feais lo sue , ua& ‘t'luA Xhe 
sale was vZtra rir«4 BaHAH e CbAkdsn 

[I L. R , 15 Mad ,‘21© 


tor and the purcliascr at the sale reHta/a v I 
Chetigadu, I L B >1!) ilad .ISS, ^tlahondan I 
V Thnndamma, I L 3. $ Had 4CO, folLiwid ' 
The mere fact that one of the plainti&s, in a suit I 
brought to set aside a sale under Madras Art II I 
of 18C4i uae a minor, was held not sufficient to save ^ 
the limitation her nndcr s 59 of Madrae Act II I 
of 1834, when an alleged fraud aSccting the sale | 
came to the knowledge of the other plaiutiCe who 
were majors and were jointly interested with the 
minor more than sis months pricr to theinslitutiooof 
the suit s 8 of the Limitatma Act besosraapphrable 
to such eases NABAVaBAif NAvnUbui « Dauo* 
BABAN Naububbi 1. D. R , 17 Mod., 189 

MADRAS REVENUE RECOVERY 
AMENDMENT ACT (MADRAS ACT 

III OP 1884) 

s. 1, cl. 5. 

See BeKABX tBABSACTIO'e—GBnBSAli 
Cases' X. L R , IS Mad , 469 

MADRAS SALT ACT (MADRAS ACT 

IV OP 1889) 

ss. 40 and 47. 

See Escapb rnou CcsTonr 

[L L. R., 18 Mad , 810 

MADRAS TOWN LAND REVENUE 
ACT (XII OP 1851) AND MADRAS 
ACT VI OP 1867 

XII of 1851, ss. 1, 17— Jfad 

Act VI of IsC?, i* 4, 31 — lenal afimarat of 
rezenve-~JvTtsd\<:lion of Citif Coerf—Ltmtl 
ai\on — The plaiutiB was in occupation of certain 
land lu 2Iadras, and la Maj 1S95 be received a 


MADRAS TOWN LAND REVENUE 
ACT (XII OP 1851) AND MADRAS 
ACT VI OP 1897~confZK<fed, 
notice from the Collector stating that the land 
belonged to the Gorernment, and that a penal assess* 
meat of BlOO a mouth was imposed upon him for 
the eorrent month, and calling upon him to pay that 
Bum within three days, failing nhich his property 
would be distrained, and stating that, If he did not 
vacate the land at once, a further penal assessment 
would be imposed and levied every month In June 
1896 a like notice was served upon the plaintlC 
calling upon him to pay B1 300, the amount charge- 
able up to date The plaintiff, having appealed 
to the Board of Bevenne without success paid under 
'piuteAVau penB\ avsrmmtfcA. m vantias vuvna 
ing together toH3 OOl 10 He now sued to recover 
that amonpt and prayed for a declaration of Ins 
title Setd by BobdiU, J that the High Court 
had jurisdictiou to entertain the suit in respect of 
the claim for money, but that the suit was barred as 
to so much of It as had been paid more than sis 
months before the institution of the suit Ileld by 
SatraAiuo, Off'} OJ, and Moosz, J (affirming 
the judgment of Qobbam, f ), that the land belonged 
to Government and the plaiutiff was in ocCUpatioa 
without title, and that it was accordingly competent 
to Government to impose the assessment. In order 
to enable one having paid money under protest to 
recover mooey so paid, it is necessary for him to show 
that lbs payroeat was made under illegal coercion 
MOTnATTA CBSIII I SSCSBTABT OB StATB BOB 
India . L L. R , 22 Mod.. 100 

MADRAS TOWNS IMPROVEMENT 
ACT (MADRAS ACT 111 OP 1871) 

Set Estofbbi.— E sTOPPBt. nt CoNiiroT. 

[L L R . 2 Mad , 104 
See LmiiATiOH Act, 1877 abt 120^671, 
AST 118) I D. R , 3 Mad , 124 

9 1 — Wathermar* — Art%san—A. 

washerman is not an artisan within the meaning of 
Madras Act 111 of 18<1 £x pabib POOsbk 

[L L R , 1 Mad , 174 

B 0— Powee of (governor t» CouBcti 

to dxttutt* eteeltd Hunteipal Cowwtirioner — S 0 
of the Towns Improvimcnt Act (Madras Act III of 
1871) provides that the Governor in Council may 
remove an elected Municipal Commissioner for 
misconduct In a suit for damages brought against 
the Srorctary of State by a Municipal Commissioner 
foe wrongful removal from office,— Held tliat, the 
defendaut not having proved misconduct, the plain 
tiff was entitled to damages Vijata Bagava r. 
Secbetaby of Stats ;ob India 

[L L. R, 7 Mad., 460 
. , — - a 38— Pa* due before approval of 

Gotemaenl to Act~~IUtgal lerg of tax — Omit’ 
stois fo ^its ni^rice — Plaintiff sued the Municipal 
CommiBSiODcrs for the town of Bellary for a certain 
sum, alleged to have bein illegally levied by them 
from him as hu trade and profession tax Tho 
I sanction of the Governor in Council, und«r s. 38 of 
, Madius Act III of 1871, n as obtained on the 4lli 
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1 ) thiir tlinct to thi; 

J ’>• *!*•' lisiMi, >i!,o jouijjistd to |)iy till! 

■/ ' ' , ^'*-1 (fMi ttio s.ii‘1 Kwnarin, 

; Ilio.- ft. 1 U^n <,„iy smM, the litlago 

, 1 •'‘A:''*' to (iovuliniult rfVflillO 

I < tiiut ij.jiiinito Iho fiM.if for j'tjiiii.iil of the 

I on:Mjr»..ii(!i:i y.‘i for the wiii-j ultiiij.itiJy Uiofd 
tio.lir i. i.f thi. I'm uimn Uuoviry Art 

!“•' 5. It nil J till ri-.jjiri juiJ the iniiouiit of the 

rtrsi.irs sii.ii-r jirottit. jn.d o yt-.ir Litir tUo] o suit' 
ti.i- r-'-tritiry «)f ^tlte to tiiovi-r tht> inf iiey 
i<* ; Mil. //e/t/ ft. it the liim* h.nl iiuile thuiwrlvcj* 
tiilli- for ti.i' ft,*, .II. il the ('olliftor wai riititicil 
'll j'f. t •. it (I. of the Jloviiiitc Ilccoviry Act 

(Mv'hii), IiAS. to fi rour thi,ai. JItl'l iiUo Ih.vt, 
.n ti,i> - liiLiil i.tA htcii hnUKht within six 
1 ! .. iti.i of til.' I'.'.o.i whtu Ihf slltviA ciuse of aclviU 
1 a I .U'.i.-.i, it wi» uwii r 4 . .'jO of the Ktiimvi.' 
Jltiijiirj. Alt t.Mi4ri»), Ititt. Oua r. &ECUI.IA!U' 

O.'i'iVlTO >01. I.-tOI I I.V CoftiCtE 

[1. L. It, 23 Mad, 671 

I. - si. 5Q~-/,ioii( iliuii — A'it!!’ a/lnnd 

Jj I > ty i.t — L.ml 

hi. h w-n -i jujirt to .1 ti.ort,"^,;.! h.v'UU hull hi for 
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MA..i*,.i>t I. Loll., 330 

52 - A'or/i.iri I'rt .» i!'cu\.s.>f 
;j •uo/iri- f'rrr..ji;<' STi inf . — Tin’ kjrilam 
ill 1 j.itiu.iuulij'aitihii r.unini!.-iri ii n liit.i^o yr- 
i.int liiijiloviA til ii iiiuie ilnliu witliiu the uii.vuiiiy 
of till' .M.tdr.'o* Ki'iiiiue UicoViry .\ri, ». o'f. 
C’or.!.t.rioa or A’uutti Aittor r. A’.toi HEtmi 

[1. L. H., 15 Mad., 36 

2. - and s. 60 — ,t/ii(/roi i/rrr. 

tiit‘ir ’1 I ii!ti,'H' Djl'it'a .Icf (’M'lilriit .let III 
of ISUj j, 1 . 21 - Kuiiilutiieiifj <luf to riltii;if officers 
— llenitml for p rmesif muter s, Ci2 of Jievenue lie- 
coiery .ic! - /’oyi.icji.* muter protest — Suit to rceorer 
omcmit paut — I.epalitp tf ifi’jiuiinf — /.imitutfon. 


! .i.'riiti'if riv.tui’ nil itr .Vet It of Jtidt (.Mmlrjs), 

' the o.Mi„'iu.' iUiil to tuforre the tcniu of 

thf Soul l>y nil* of tin* hind more th.in six uj,.nthi 
afti r the lUte of the ale gf t.he hind. Jlehl th-nt the 
init .irr> d tiy i. o'.* of the ±iid-\ct. V'El.l.AV.t r., 
Viit.vvA , ■ . . I, L. R., 10 Mnd., 82 

2. - SuiV to set osMe a sole for 

ireesri rf rifruue ^ Fruti I — I.imttiitwis Act, 1S77, 
or!, yj. - >i)iti in Jnly ISSe, <0 set aside a sale of 
hi.-.d of the i>biiitilT, sold ia July IhSt as if for 
list. .151 of reii'.uu' nnihr .Vet II of 1661 (Ifadras), on 
t:.,- .rto'iud tint the sale h.id bieu hront;ht about by 
fraud and inlluiioii hetwntu the purch.isrr and the 
lilliyi- oifieirs; the jd.iiatifl had knoakd.uo of the 
allie'd tc.sud li'ore Uum six luunlhs before suit. 
lift, till.'.!, the haw of Liiuitatiomipidie.'iblo to the case 
w.ri >, r*.' of Act H of 1S6I, and not a. 9o of the 
hii:iit.it;ou Act, and tiut the suit was therefore 
Kirrid. /Vu-Cv/ocir/Vi r. .tairasn/yi’r, I. I. It.s 2 

!o7, ixida’iiuJ. SutJ Soi/i SoAu v. Zala 
csit.il J’ro.so<t, 2 It. I.-.Ji'., F. !>'•• I> “nd Zola 
.Ifuirriit /..it V. .ViereAiry of State for India, 

A Z. It., 11 Calr., 200, toiiddi.red. r. 

Ciin.NT..u.r . . I. L. E., 12 Mad., 16S 

3 . Al’eari notification refer' 

rill.'/ to t/,a> .let— Sale to recater sum due from an 
aLi-ar! renter-Zimil ilionfor suits to recover laiul 
so sold.—na ri^Ut of selling toddy at certaiu places 
Mils put np to auction by the Collector under a notin- 
catioii M-hicU rniuived that payment should bo made at 
fixed periods, and that the purchaser should take out 
UeciisiS 11.S therein provided, failing which the shop 
conceriicJ might he rc-sold, and any loss accping to^ 
Uoviriimcut recovered under the Afadras Kevcuue 
Kccovcry Act. The plaintiff hid at the anction, auiL 
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DIQE&T OV CASES. 
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lilADRAS HOyms IMPEOTTEMEKT 
ACT (MADRAS ACT III OP 1871) 
— eontinued 


iras ilJegal HiSPifAJTA r BoOTilS 

[I L R.. 8 Mad., 64 


x<t, ta amst without narraut, or to lay an 
lafonontion before a SlagiKtratr auvi apply lor a 
summoQi or warraut It be adopts the latter courte, 
tbeu Cl 43 and G 6 of the CrimiDal Procedure 
CeJe require that the inforoatioii eheuM be reihiced 
towntiug' and given on oath or solemn aSnnation. 
beforeanypioceas IS uaued thereon S SSoftbeCode 
IS limited to cases m which no coiupUiitt hat been 
made, and the Slagistrate, proprio institutes 
a prosecution Aso'tTaiooa 6 Mad, Ap, 50 

8 105— PesflJ elavie tmeltotied hy 

Qovtmmtni retpeti {o oihtr b^e Uxp* nut 


Act in of 1871 by specifying the caeca in wbicb 
they sball be required, has impliedly declared they 
shall not be required, are in iiolsticm of the Art 
Auo'VSJions 8 Mad . Ap , 3 

- s 168 — Sttif on a ccnfract at/atmi 

Jfunftpal Coin*»‘««onfr*— A'oficc — A suit was 
brought to recover fiom the hlunicipal Ccmoiias oneia 
of hladura the balance of a sum of money doe for 
timber Eupplicd under a contract duly made with 
them JJeld that the plaintiff was entitled to sue on 
the breach of contract without Riiing notice snob a 
suit not falling uuder tliQ proiiaions of s IGSoftbo 
Towns ImproveuieDt Act (III of 1871 Madiae) 
r McdbHAE 1 , 1 , 11 , 2 Mad, 124 
seb B, cL 4 — ^rieadtr and 

Fractuiny F/tltl ” — Jfijpit/ra/f’t Court Fait/ — 
The words' Pleader and Practicing Vahil” used ni 
cl 4 , seb B of the hfadrai Towns Improvement Act, 


apAUTT r Asvslsii . I. L. n , 0 Mad., 100 


■ MADRAS TOWNS IMPROVEMENT 
I ACT (MADRAS ACT III OF 1871) 
I —eaueluded 

9Ch C — Born — Pony under ibirieen 

iandi — In tho Madras Towns Im^irovenicnt Act, 
1871, the word “ horse ” includes a pony except 
whoi by reference to the number of hsmi^ the 
articles of sob G show a contrary lutention Seb C 
u part of the Act hio tax la leviable under the Act 
on a four. wheeled Carriage on springs drawn by one 
pony nn«kr tbirtecu band* Viz*oapAta 3I Mu'ei* 
cip&LtTT 1 IValsss I I, R , 6 Mad , 209 

MADRAS TOWNS NUISANCES ACT 
(MADRAS ACT III OS' 1839) 

See Bsnch or 'MAaieTHATES 

II X. R., IS Mad, 394 
— - B9 3, 6,and7— Common yamtuy heutt 

—Vacant nnencloted stte —The accused were found 
gaming on a vacant site the property of the seventh 
accuaeA The seventh accusedwas convicted under 
the Madras Towns Nuisances Act as G and 7, and the 
other accused uuder s 7 Held that tbs site lo 
questioa was not a cootoon gamitig house and that 
the coQiicliona were accordingly wrong QnsEX Eu> 

TBSas 1 JAaiSHATAXtrin 

iz D R > 18 Mad , 46 

B9 3 and 11 

See SSSTBNCE— ISirniSO’tMSKT— 1«*BI» 
BO-niSVI JN DlVACLT OP Fl»B 

[LL R, 18 Mad. 490 
I L B..2SMa4, 23S 

MADRAS VILLAOB COURTS ACT 
(MADRAS ACT I OP 1889) 

See Suacc Caoss Coobt Mornssm— 
JnmanictioK— G euebaii Cases 

[I Im R, 13 Mad., 145 

proviso 3 — ' Land‘* tncludet 

‘home” — In Madras Act I of 1839 s 13 provisos, 
the word land” includes land covered by a bouse, 
and consequently u suit for bousorent unless due 
under a written contract signed by the defendant, 
13 not cognixable in a Village Muosif a Court 
NABArAXAUUA e EAUAKSnAliwA 

tL L R., SO Mad., 21 

b73 

See Mnnair, Jubieoictios or. 

[RIi. R, 31 Mad.. 363 

“MAPEE BIRT'‘ TENtras. 

Set Gbajct— C oTviA-cri ~s or Gbawts, 

[19W.E.,2U 

MAGISTRATE. 

Se* Cases rs'iiEzJCH cr Magistbatis. 
See CAii3-r*n P^sjLaov, Ozszx cr 
Czacxu, CcuTii AS to. 
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DIGEST OF CASES. 


MADRAS TOWNS IMPROVEMENT 

ACT (MADRAS ACT III OE 1871) 

— coulinued. 

J uly 1871, witli iiutliority to levy the tax from 1st 
May 1871. Flaintiff, allcgcil that no notice under 
8. Cl of the Art had been served xipou him, that the 
Icvyiii;^ the tax was illegal, as the approv.al of 
Govermnent was obtained three months after the 
coimuenceinent of the olHcial year, and tlwt the Act 
could not have retrospective effect. Jlcld on a 
reference tlut the levy from the plaintiff was illegal. 
U.vrcs f. Mumcu’Aj, Coiimssioh’iina ron xnn 
Towk 01 ' Bi:Li.Au-y , . . 7 Mad., 240 

; H. 61 — Nolioe bi/ owner of claim Co 

remisslOH of honsc-Cax. — The notice which an owner 
fof property must give in order to entitle himself to 
a r< mission of the honse-hix i.s an annual notice. 
PtJKCSUOITAMA r. AIUIJICII'AI. COITNCII 01? BkI,- 

iakv . . . I. L. R., 14 Mad., 467 

1. 3 , 53 — Liahilili/ for carriage and 

hone-iax — Temporarg residoiice — Fagment of tax 
where person resides permanenllg . — The defendant, 
a Judge of the Small Cause Court at Madura, visited 
Dindigal once a year and remained there for more 
than thirty days each year. The defendant took 
with him to Dindigal his horses and earaages which 
housed there, .nud in respect of which 'he jiaid the 
taxes imposcil by law to the Municipality of Aiadura, 
where ho resided. In a suit by the Municipality of 
Dihdigal to recover the tax payable in respect of the 
same horses nud carringes, — Held that the defendant 
was not liable. Snaitu c. AfcQiniAE 7 Mad., 332 

2. and 83. 59-02— Xt'criiVi/y 

io profession'll tax — Fiscal statutes — Construc- 
tion of statutes. — lu coustming enactments creating 
fiscal oblig.itions, provisions declaring tho liability to 
the tax are to bo distinguished from those providing for 
its imposition. Alachiuery for the imposition of the 
tax may bo independent of tho obligation of the tax- I 
payer. Tho duty of paying profession tax under | 
s, 58, Madras Act III of 187 1, is independent of the ’ 
obligations of reglstmtion and taking out a certificate j 
which precede it in the same section. Fer Htjxcuins, ! 
J, — S. G1 is not to be construed so as to prevent the ' 
Commissioners from adding to the list new names or 
persons not iu the town at tho beginning of tho year. 1 
VIOE-PbESIDENT 01' THE MESIOIPAL COUMISSIOJf, I 

Ctodaeoee V. Neeson . I. L. R., 3 Mad., 129 

SS. 61, 62 — JJaxim “ Quod fieri non 

debet factum valet .” — The Vice-President of a Muni- 
cipal Commission, purporting to act under the 
provisions of si 0 1 of the Towns Improvement Act, 
1871, which empou'ers the Commissioners to prepare 
and revise tho list c£ tax-payers, and to issue notices 
of assessment to persons liable 'to the profession tax, 
issued a notice of assessment to D, although no case 
of emergency existed, within the meaning of s. 37 of 
tho Act, enabling the President, or, in his absence, 
tho Vice-President, to exercise the powers vested by 
■ the Act in the Commissioners. Held that the insuffi- 
ciency of the notice of assessment was no answer to 
a charge under s. 62 of the Act against D for exer- 
cising his profession without paying tax. Municipae 
C oiiiiissiolfBES OP Mangaeobe Davies 

[I. L. B., 7 Mad., 65 
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MADRAS TOWNS IMPROVEMENT 
ACT (MADRAS ACT III OE 1871) 
— continued. 


1 - S.6'Z—“ Ferson”— Joint trade— 

Tax. In a. 63 of the Madras Towns Improvement 
Act, 3871, the ivord "person" must be construed to 
include 'any company or association or body of persons, 
whether incorporated or not, where such construction 
is not repugnant to the context. Where, therefore, 
two undivided Hindu brothers carried on a joint 
trade iu one shop and tax bad been paid by one 
brother , — Held that no tax was payable by the other 
brother. Muxicipai. Commissionehs op Kegapa- 
TAM £>. Sadaya . . I. L. R., 7 Mad., 74 


2. — and s. 169 — Frofession tax, 

Non-payment of — Offence, Nature of — Frosecution 
— Limitation. — A complaint having been laid 
(on the 2Gth Ifarch 1885), under s. 63 of Act III of 
1871 (Madras), against 0 for having exercised his 
profession for more than two months in the oflicial 
year 1881-85 in a Municipality without paying the 
tax in respect thereof, the Magistrate dismissed the 
complaint, on the ground that tho prosecution was 
ban-ed by s. 169 of the Act, inasmuch as five months 
had elapsed since the last payment in respect of the tM 
became due. Held that the complaint, if laid within 
throe months fr. m the close of the official year, or, if 0 
ceased to exercise his profession before the close of 
the olficial year, within three months from such date, 
was not barred by s. 169 of the Act, OoTAOAJiirirD 
Municipality v. CSuaughnessy 

[L D. E., 9 Mad.-, 88 

S3. 64, 72 — Tax on animals — License, 

’Extent and limit of. — N having taken out a license 
under the provisions of the Towns Improvement Act, 
1871, for a bullock, the bullock died and iV bought 
another bullock, but did not take out a second license. 
N was convicted for keeping this bullock without a 
liceuso. Held (by Tuenbe, C.J., and Hutchins, 
J., BeANDt, J„ dissenting) that the conviction was 
right. Municipai Commissionees op Mannasgadi 
V . Naueapa . . . I. L. H., 8 Mad., 327 


— 3, 85 — Suit to recorer money ille- 
gally levied as tax on profession. — S. 85 of J.^adras 
Act III of 1871 is not a bar to a suit to recover 
money wrongfully levied as a tax because such so- 
called tax had no legal existence. There, is no 
provisiou in that Act for levying' any tax described 
in s. 57 of the Act at all otherwise than by Me 
prescribing of the machinery for its levy in ss. o8-61. 
[f that machinery is not applied, no liability to pay 
inch tax can arise. IVhere the Municipal Commis- 
lioners of a town had cot determined on the imposi- 
doii of a tax of that description till 22nd_ April ot 
iheoftici.al year for which such tax was impose , 
ind the list of persons to be taxed for that yeai was 
lot completed till Idtb July of the same year, and 
lotico to A of his assessment under such tax "-as 
lot given him till Sth October m that year,- J/e/d 
;hat the tax had no legal existence, and that was' 
intitled to recover from the Commissioners money 
vhich they had collected from him as and lor suen 
o-called tax. Bates v. Municipal Commissioners 
or the Town of Bellary, 7 Mad. 

,EMAN «. DakoWya . I.L.E.,lMad.,158 
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MAQISTRATE— coni uuei? 

13. B Covrt tnU 

^’^gSorexflanaion—LtUtr t>f txplannUo» forrn 
of — When tlie H gli Court calls lor an explanat on 
from a ^lag ^trate the letter of explanatio should 
be signed bj the Mag strata h ms If and not by tome 
one purport ng to s ^11 On h a behif Roop L&iXi 
Dosa t MiJfooK 2 C W IT S72 

Examination of as witnera 

Set TEASSPEa op Cbiutsax Case— Gbodhd 

JOE rnAKSPSa 1 Ii. E SI Calc 920 

— . Liability of 

See Cases ej-ixs JbdiciAI OmcEas 

LiABrLiTir Of 

- (of Native State) 

Sn CoNPEsaiOK— CovpEss oMSToMiaia 
TBATE I. Xa H 22 Bom 235 

- Power of 

See Cases ekbeb PossEsstow Obdeb op 
Cbimisai Coeet as to— Costs 
fieepAixwATa Act s 1 3 

IL I* R. 18 Bom 440 
I L R 20 Mad. 385 

?«< Cases xjvbpe rEPEEBacB to Hwh 
C ooET Ca UI5AL Cases 

See Cases eitbee Savctiok roa FaosECO 
TJOW Powxa TO OaAET Sahctiok 

Col 


1 Atpbabaece op Jubisdictios o*f Fao 

CESElKSS (54*^ 

2 QEXEbIl JtrEISElCIlOK . hods 

3 Tsabspeb op ^Iaoistbate nvEino 

TstAt 5S48 

4 PowEsa OP Maoisteates 8551 

5 RtPEEStCE ST OTSSa MAOIStBATBS 6»62 

G CouMrrUB'tt 10 SssstoHS Coobt 8504 

7 WtTHBBAtPAii OP Cases 55C8 

8 Be SEUTi OP Cases . 55 0 

9 Bepiew op Obdsbs , 5570 

10 Speciai, Acts 55 1 


MAQIBTRAUB— coni nveif 


Col 


BouBAP Act \ III OP IBCC (Pois'^noes 
Deogs) 

Boubat Act V OP 18"9 (LasJ> Re 
teitde) 

GoUBAT rEOCLATIOK XXI OP 18‘’7 
(Opidm) 

Cattib Trespass Act 1857 
ClATixB Tbespa‘'s Act is 1 
Choweidabs 

CoupAKtES Act (VT op 1882) 

ILIEGAB COXTIKXaEfT 
Madbas Abeaei Act 
Madeas Act HI op IB 60 
Madbas Regitaatiob XI op 181^ 
Madbas RsanEATtOH It 0Pl82l 
Mehchaitc Sbaiiak s Act iSoO 
North We3teiib Peotixchs abb Oimn 
MirsTciPAUTixs Act 1 83 
Ofiou Act (I op 18 8) 

Tetae code 

Police Act 18GI 

Post Oftice Acts 1854 18C0 

Railwats act (XVIII OP 1854) 

pAawAts Act ll\ op 1890) 

Reoistratiom Acts 18gC 1877 

Salt Lavs 

STAifP Act iS69 

Wbippiho 

M ITVESS 


B5“2 
55 2 


55"3 

6573 

65-4 

6o74 

55-4 
5575 
55 5 
657i> 
5o 6 
557C 
5577 


5577 
55 7 
55 7 
55 8 
65 9 

55-9 

55 0 
5o 9 


5580 
5SS0 
55 SO 
5580 


See Cases vbeeb Bbbcq of Maqtstbatxs 
See Cases cbbee Caxtovsi^kt Maqis 

TltATk 

See Cases nimEE Compiaivt 


See CbIUIEAX pBOCSEtBE Cot>SS is 436 
438 US?** 88 "90 297) 

[I Ii R. 4 Calc 16 647 
X L R 6 Boin 100 
2 B Ii. E,, B N 2 10 W R Or 85 


Set Cases nKESB JtratssiCTioa 0 ? Cbiui 
HAL COOET 


See Cases cnbee Nirisiscs 


iSee Cases ctcper PossssstoE Obbeb op 
C amiMAL Cotrai as to 


See PaosTircTB 3 B L R A Cr , 70 
tl. L R. 6 Calc , 103 


Act XIX op 1838 (Coashbg Tessbls 
Botibat) 5571 

Act XXVI op 1850 (Tow^3 Impbotb 
itEKT Boubat) 5671 

Act XXXV op 80O (Pebbias Bombap) 5571 
Act XXII OP 1855 (Poets abb Post 
Dces) . 5573 

Act I OP 18o9 (CoiirtrtsoBr Labobb 
Mabbas) 6i>73 

Bsboaii Act III op 1 863 (Tbabspobt 
OP JiATITB XjABOXIBEbs) 6i,”3 

Boubat Act IX or 1863 (Cotto* 

PEACBS) 5o73 


See Cases intBEE RzcoobieaWce to beep 
Peace 

.8e« Cases BBBER PeposuatoUt Schools 
Act 


1 appearance of JURISDlCilON ON 
PROCEEDINGS 

Magistrate with power to do 

particular act or make particular order— 
Order for matafenaitee under e 63S tf tntnol Pro 
eedure Code — M here the law mpow rf Mag itrntra 
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ssaujrca: M iTTiacL iffxvg qntjq-s-i aq? 
5« bsoujui « su paiiimnxa oq p[uoq8 aq }«qj pun iosvo 
oqq iCuq qon p|noa pun 'ssauqi.u n jpsaitq apncn snq3 
pnq ajva^siSujt aqq qnq^ ppjy— ‘noaja'qj quauiSpnC 
itq pasnq pan pObiioau aip jo gouosoad oqq sp.iv39a 
6U uopoDdsut qans jo adoos aqj opisjno noiqnuuojut 
poiiiniqo qnq ‘uoisuooo aq^ no pasjjd Satoq sapand 
q:)oq ‘osbd oqq jj uoisioap jodojd n oq aoniqaodini 
JO coajaqq sa.inqt!aj siioun-i oqq paqon ;C{ajata qon pun 
^aaiiojfo paSajin oqq jo oouoMiiooo jo oaoos aqq paqisjA 
aqn.i}st 5 Bj^ n ojaqxi — 'uotfoadsui tuojf pauiO}qo fou 
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Oinpaoojj Ivatuit.iQ oq'j jo ‘s vfq papiAOjd sg 
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M A GISTR ATIj-~« 0 n i I B tt e J 

2 GENERAL JURISDICTIO>— coBjimerf 

12 iJiBgualifieatioa of Alagis* 

trate to try a case in whiehheiaperson^y 
interested—Crtminai Frocrdure Codt (Act X 
of JSS2J, » 555 — Siafemtntt made out (if Co\rt 
— ^The accused "sras eoi\i<.tcd fif rfcWess and funons 


13 Disqualifying intereat of 

Magiatrate— CnwxBji proe^ediBf* — Irretular 
xfv~ Perionallj/ tnieretted — CrimtiwI Froee 
dure Code, 1SS3 t 5o5 — Where a District Msgis 
tntr as prosecutor luitutcd and directed the pro 
cecdinsi against (.ciUm accused persons *ho were 
ehargea hy httn with baring committed offences 
punishable under ss 143 and 150 of the Pei a) Code, 


pnrate individual " hut i iclude such an interest as 
the District Jlagistrate must hive hid under the 
above circutnstacces in the coariction of the accused. 
Gsisn CntrifDEE Qbose r QoEEir EsiPUEas 

[ID R , SO Calc , 857 

14. -Disqualification of l^gis* 

trate or Judge— rereonol xnteretl — Cnomiol 
Procedure Code fJS82J t SSSSoniai/ District 
Jilunicipal Act (VI of JS73^, s 84 — Jfansetpitl 
ofence — The mere fact that a Mazistrate is the 
Vic» President of a liistHct Wunieipality and Chair 


RCAQI8TRATD— continvei 


2 GENERAL JURISDICTION—contiBHcrf. 
it at a meeting of the managing committee or other 
wise, he wiH be d sqnalified by reason of the eiistence 
of a personal interest, over and ahoic what may be 
anpposeci to be felt by erery SInnicipal Commissioner 
in theaSurs of the Alutncipaliti Qucek Emfuess 
c PHEBOzsita Pesiokji DD R., 18 Bom , 442 


15. — Disqualification of Magis- 

tMt" — CrtfiHBiJ Drecerfiire Co(fc i 555 — 
Pereoual miereat — The accused was a compounder 
in the employ of Treacher A Co He was tried and 
consictcd ' y the Presidency Magistrate of criminal 
breach of trust as a servant m respect of certain 
goods belonging to the company It appeared that 
the Magut^te was a shareholder in the company 
which prosecuted the accused PCeld that the Msgts 
trate was d sqnalified from trying the case As a 
shareholder of the company he had a pecuniary 
interest however small In the result of the accu 
salian and was therefoie ‘ personally interested'’ 


£1. D S.,20 Bom , BOZ 

28 Zaeompetend9ofAragz«trste 

who ia Chairman of Municipality to try 
mUoicilKil oases— Criminal Procedure Code 
(tS''2), t* 5SS andSia — ‘ Ait^eate * jileinittg of 
— Prosccttfion under Bengal MunxCtpal Act 
(Ben Act III of 188i)—Qtoundt for iranfer 
of care— An appeal against a conviction under 
a. 217, cl 6 of the Bengal Municipal Act (Bengal 
Act III of 1S84) was preferred to the District 
Magistrate who wag also Chaiman of tlio hluni ' 
cipOity On an application to the High Coirt 
for a transfer to the Court of some other lilagis 
trate — Held that, apart from the question whether 
there was a disqi ahfication under s S55 of the 
Cnminal Fiocedure Code, the case was one which 
it was expedient should be transferred to another 
Court Per BasEKJEt, J — '» 555 of tbe Criminal 
Procedure Code renders a l^lagistrate incompetent 
lo try a municipal case if he is the Cha rman of the 
Municipality The words “try any case" in that 
section are comprehensive enough to include the 
hearu^ of an appeal ^I3TlBl^l Dpbi r Geose 

[I L R., 23 Calc , 44 

17 - — Disqualifying interest of 

Magistrate— Criminal Procedure Code (1832), 
is 637 and 55o — Incesficofioni preliminary to 
a tnal—" Pereonally xnlereeled” — Court of com 
pefciif junsdipfion ’ —Where investigations of the 
pedu-e preliminary to a tnal are directed to a Tcry 
ronsiderablo degree by a ilaglstnite, such Msgis 
trate w personally interested in the case, and is dis 


857, followed A Magistrate who m consequence of 
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mA-QlSTRAUE— eonhnved 

3 TRANSFER OF MAGISTRATE DURING 
' TRIAL — ccnit»a«rf 

Jlr C to Kamroop, afltr Ins return from furlough, 
■was a transfer from Seebvaugor wjthm the mramnf, of 
s 5G of Act X of 1872 In tbb uattse op Pcesoo 
BAM Ro'eoca 

[I L R , 2 Calc , 117 : 25 W E., Ct , 52 

25 Junadlct oa to complete 

trial — Transfer of ila^utrofe iokite Ir^tn^a ease 
— Mr AT was appointed by th« Lceal Government, 
under 8 37 of Act X of 1872 a Ifa^^iatratc of 
the first c'a58 under the designation of Joint Magis* 
trate in the district of llecrnt He was aubseqiiently 
appointed to oificute xs Magistrate of the district 
of Meerut dunnjr the absence of Mr F or until 
further orders While soofficiatiag,he uaaappointed 

hya'’ * “ ->*>1. AITS 

1880 

Goral’ 

relieve 

1880 , and in the afternoon ot that day, under the 
verbal order of Mr J. he proceeded to eomplelc a 
criminal cate which he hal commeoced to try while 
oificiatiog at Magistrate of the district of Meerut 
Ail the e\ ideooe la tbit ease had bceu recorded, aud it 


anduo longer aui the (Rict of the order of the lOlh 
July 1880 was to transfer him from the dietnet of 
’ ’ f Mr F 

* * ■ ad from 

■ . ' ‘to that 

matnet and coula cxcrciteno junsiiotion iDcretaae 
a Magistrate of the first clast , and that therefore the 
convictifin of such accused persons had been properly 
quashed 00 the ground that lilr 31 had no juntdic 
tion EMTB299 or India e ANiv® Siserp 

[I. L. E , 3 All., 663 

26. — Order passed by n NTaeiS' 

tra e after bis successor h<id entered upoa 


district ‘ ou the arrival of Kunwar KamU Fratad" 


commenced vrorh as a Magistrate m that district 
Ueld by AiKMAN, J, that the cCvct of the stid 
order was thit Babii Dili Uatn ceased to have Juris 
diction on the amial of Kunwar Kasnta Prasad, 
but whether such arrival nas bis arrival withia the 
limits of the district or at hcad-qnartcrs waa not 
clear from the order NmprM* c/ v Anctd 
J i J! , 3 dff, 513, referred to. BAtWAWT r 
Eisnsv \ , . 1. 1^. E , 19 AU , 114 


ICAGXGTEATE — conGnited 
3 TBANbFER OF MAGISTRATE DURING 
TRI IL— lonfinwed 

27. Change of powers of Magis* 

trate while ease is proceeding— Vofijlcnfion 
loHsy effect relrospectxi etj/ — On the 22nd of May 
1878 a Deputy Ma,ist ate. iivcsled with third class 
powers only, sentenced an accused person to three 
months' imprisonment under t 417 of the Penal 
Code thus everciiing scemd class powers Oa appeal 
the Magistrate, on the ISth June, annulKd the sen- 
toice &ad directed a new trial under s 284 of the 
Cole of Crimiual Procedure On the fifth of June 
the Government issued a notification investing the 
Deputy Sfi^Mtrate with seco id class 1 overs to take 
effect from tEie 25th of March to the 3lst of May 
1878 Jleld that the notification did not reader the 
Magistrate a order illegal as the Deputy Magistrate 
had DO jurisdiction 1 1 exercise second class pon era on 
the Jfind of May In tub iiaTiBE on bcaOBE 

[3 C, Ia E , 281 

23 . ^ Appointment of Magistrate 

— r«»"' from which order of affpointmenl doits — 
An Assistant Magi^rats convicted an accused on the 
12lh Angnst, and by an order of even date such 


i 


&rst class powers upon the Assiitant Magistrate from 
the moment it was made, it must be shown, before the 
District Magutratc a decision could be set aside, that 
the Order of the lieutenant Governor was signed 
before the conviction Qu»re— Whether an order 
investing a Magistrate with first class powers is of any 
forcc^ or amoants to an authority to exercise suck 
powers, nntil the order has been officially co nmuni 
rated to the hlanistratc In tub mattbr op tub 
rsTiTioH OP Mouambd Esuax Cbcxdbo Mab> 
WASt r Mobaubd Esuak 

[I. li E , 6 Calca, 476 

See Eutebbs op India r AsAKTi SinuP 

£I.L E,3 All.SeS 

20 Transfer of a Sub Eegis 

trar iavested with powers of a Special 
Maglstrat** — Cnmieoi Procedure Code, s 40— 
JUadnte Police Acl f-TX/B of 1S59J * 4S — A 
Sub Registrar, hav ing been invested n itli nia_istcrisl 
powers with reference to offences under Act WIV ol 
ISoO, was transferred from the place where he nas 
ohcutiog at the time he was so invested to another 
place, and there took oitohis file and tried certain 
caara of cffcnecs under that Act The District 
Magistrate having reported the eases for the orders 
of the High Court, the Court declined to quash his 
proceedings Queen Eupbess r ViRiKvi 

[I.L.E,16 Mad., 133 
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MAGISTRATE— coniiBuei 
4 POWERS OF MAGISTRATES— eonJis«e<f 


or TUB EETITIOV Or SnANKAR Abaji HosaiKO 

[G Som , Cr , G9 

37 Magistrate of third class - 

Power to t»itrttnn ckargr »n polxte rfport—Cn 
mtnal Ttoetd re Code, 1'72 » 133 —X MsgwltAt* 
ol the third class can try a person accused of a 
cogtnzahis offence wi o lias been for'T&rded to him by 
an etiiecr m charge of a police station under » )23 
of the Code of Criminal Procedure P.bo e Eaiia 
SB iMBBtr . • • 10 Bom , 70 

nn ^ r. r n 


TAJUMADIII Labobt 

[I B Ii R, A Or , 1 10 W B , Cr , 4 
89 i« . Power of dnlegatioa of 

authority to receive complaints— CrtmiBit 
ProiedureCorfr JSfiy te 33 (d) and 66 (h ) — Order 
of Loeal Oorernment, 'Effect of — The power of a 
hla^istrate to delepate the Tccewin^ of complsmts 
under a CO (ftl. Code ot Criminal Procedure, is not 


OTihr of the Local Government under the litUr see 
tion can lecally have retrospective eC ct Mac 
rovAiD I Ridheii. 16 W. R , Cr , 79 

40 Power to refer case where 

no jurisdiction to try it— Pm er to fry cate 
K\lkcut complnint — A Sutorimste Mag itrite has 
no po ler to refer a ca«e which he 1 ss h msdf no 


JtAaiSTBATE-coBt.swrf 
4 POWERS OF filAGISTRATES— eonfinweJ. 
ras«teitAo«fcOffip7atn/ ~Seld that the MaglstratcoE 
a district to svhom a case has been sent for investiga* 
turn by a Ciiil Coeit has no power to refer it to n 


42. Magistrate trying case him 

self after referring It— Tria! tvilbout recording 
proereiftny under » 36, Criminal procedure Code, 


43 Order for dismissal of com- 

plaint— iHrcArtryr of aecuted—Code of Crirntnei 
rrocedure. Act A o/ 1*^*2 »» 2o3 259— AMseii- 
trite IS not rompetii t to pass an rrdcr of dismissal or 
discharge in cooscn.i oce of the absence of the com 
plainaot in warrant cates sot coming within s S'O 
of the Code of Ct misal Procedure except in cases 
comiog within the last rlanscs of s 253 of the same 
Code GOTiKSA Pass r Ditlau Dabs 

p 1, B , 10 Calc ,67 13 C E B . 40S 

44 — ^ ^ — —Removal of cose from file 
of BepUty Magistrate— Crimiaai Proi-edure 
Code (Art XXr of }861J e 56— 4c< VIll of 


[6B IaB., Ap,46 
45 Power to refer to Bubordi- 


(tl ^OlUt AUS 

40 — — Befereneo toDistrictMagis* 
trate— Peeers of letond tlaee Vojitlrafe Com 
vnital fo Court of Session— Crimieaf Profedvre 
Code ISS3 e y/6— An Asa stant Ma istratc 


of opinion thiit thooffince was one pro^crlv punisiuible 
nndw a 4 0 of the Penal CoJc, and one which 


4L I Power to refer case sent for 

investigation by Civil Court— Power to trg 
von. m 
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DIGEST OP CAS^ 
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lAAOISTHATC'—confinuei *' 

4 PO^^ERS OF MAQISTBATES— eofl/.nwi 

65 Eeferenc© Dy District Ma 

gistrate to Subordinate TSiCagistrate— Cn«i 
m2l Frocedurg Cedg, ISSl Ch A/A" —The Magw- 
trate of a district or dsTision is aathorifed ander 
R 273 of the Criminal Procedure Code, to transfer 
pTOceedinp* under Ch XIX of that Code to his auber 
dinatfR QiriBK t> Asrooiiau 2 IT. W, 401 

5$ Eeference to full power 

JS&gist'^Bts— Suletdtnafg Uaffigltvle — Crtmtnal 
Trocedure Code, 18B1, Ch XJ I — Jleld that the 
Uagistrate of a district before whcm a criiiiinal caae 
IS brought either on complaint preferre i directly to 
■ ">i Ulswistrate or on the report of a police olhen'. 


Iff A QISTB ATE — continued 
, 4 POWERS OP MAGISTRATES— eoBlinued 

61 ’ — - — Heference of cate 

r- t . TC _ r-nn,,. 


62 Criminal Tro- 

eedure Code 1S72 t 45 — Piodiug inquiry into a 
charge of house breshu g the srrond class Magistrate 
of R Dtvuion was transferred to A Dins on 
llie case rvas transferred to Ins file by the Diatr 

la the course of inquiry it appeared 


67 Power to refer e^ses for 

lOQUiry— -Cfimisoi Preceiuce Code, ISSl t 273 
—Under « 273 of the Crimioal Procedure Code, a 
full power Magistrate may refer for enqairy to a 
Subordinate Magistrate (crimioal caaet that is pnmd 
facie any criminal case) The reference may oe for 
inquiry or for trial by the Subordinate Magistrate, or 
with B vii,n- to eommitment cither to a Court of 
Sen on or the High Court Avoirniovs 

12 Mad.. Ap,40 

BH Criminal Pro 

cedure Cede 1^60, te 6S 273—8 273 of the Cti 
minal Procedure Code, I8C9 applies only to cnmiual 
cases brought before the Magistrate of the distncl, 
and either on compUint preferred direct to such 
•frste cr on the report of a police ofKcet There 


merely authorizes liim to taai cOoHU-t vw — i 
without complaint and to issue snmtuons or wsrrant 
A^iOSTUovs 7 Ap, 2 

69 - - - - — - Criintnaf Procc’ 

■ " rccf I 273 — Critamal Troetdnre Code, 
■ • * M to ether 

• ■ of Cnn inal 

' of s dutnet 

the Code to 

s wen Awo- 

WTUOUs . . . iMad,Ap,6 

60 — Crifainal Pro 

cedure Code {Act ^SVaf 1S61J, t £73— Qrieroete 
hurt— A Magistrate has no power, under a 273 of 
the Code of Criminal Procidure, to refer a case of 
gnevous hurt for trial to a Deputy Magistrate having 
only the piwcr of s Subordinate Sisgistrate of the 
second class OiBish CutsuBa Biswia r Hbm 
CniKUBi Bibcbb 6 B, D B , Ap., 115 


blSh » <• * > 

‘ emitted in hii 
igistrate of the 
' i ordered that 

be (omtuHieu 
Bfagistrate if 
Sfcood clsss 
case to the S 

District Mag ■ 

iBHEiUKA X Xj XS , 4 Alau , W..I 

63 — Power of District Magic* 

trste to refer caee referred to him for trial 
—'Se/ertnet lo full pover Masiefrofe— Criminal 
Proetdarg Code 786/ e d7S —It is ccmpitent for 
the Magistrate of a district to refer for t lai to a 
full power Magistrate a case submitted under s S76 
of the Code of Criminal Procedure to such Magis- 
trate of the district hy a Subordii ate Magistrate 
Keo r MaaoBx Uhulix 7 Bom , Cr , 69 

64 • — ■ Potrer of, to pass 

order* *» caret before tniordinale Court uithout 
Hranefer lo hie cun Cmri — Judicial enjurry before 
ts«B« of process ieyofi/y of — Code of Criminal 
iVocerfetpe ts ISS eQS 203 and 204 — Held, where 

» — j in n „ Ti itnet Maeis 


MUIDIIi i XJ s.a. , ( 

85 ^ — — — Code of Crtmi* 

mal Procedure fjei V of }$S8J. ss 3S2,eJe (1) 
and (a). 520 (fj, liS—Uantfer, Order of, made 
hy a jJ/oyit/rats not empoirered by lau in that 
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DiaEst 05 CASES. 


( 6562 ) 


3IAGISTIlATE--«o«<i«ue(? 

4. POWErS OP MAGISTRAfES— ea»««»u«i 
•(Act X of 1882) frcm tryiug an accused pmon under 
j. 174 of tl e Penal Code (XI/V of 18CG) for d aobe 
dience of a aummons issued by 1 im in b s capacity of 


Mously referred to Queen "Emprut v SaratChan 
dm Sak! tt I L Jt 16 Cale 766 Itdloved 
QOEEN FlIPEESS I EAIJI DAJI 

[I 1j B., is Bom , 3S0 

76 Dtifreutearrani 

— C/flim 6y ihtrd pirly itt <A« property d ettnxned 
— Crt«i»na{ i’rorerfure Code flSS2J » 386 — A 
Slaoistrate wl o bas issued a d stress warrant under 
a 386 of the Criaiinul Procedure Cole is not required 
by la r to try any oUiai wbicU miy be preferred to 
the ownerah p of the property Istraned Qoesh 
Fiifeebs t Qasfbb lb B , 22 Calc 83S 

76 - ■■ Crtmiaaf Pro 

etdure Code e t4J—£'tecuttie pooer* of 

^a$xeirote— Order iciltcA m ghi iate the effiet of 
^nlerftrxnp \ x(h the execufton of a decree of a 
Civil Court —A D strict Mag stratc has no power 
cither sinder s l44of theCol of Ci il Procedure or 
in I » exccutiie capacity to make an order for the 
re build E of a structure on pri. ate land wli cti has 
' This 

e the 
of a 

41 c ce UL a CIV i v^uur i« iua uaiiaa us TiiK 
SETITION OP PaHUAI WlAH 

tl L E,17 AU,485 

77 — — — — - — — - ' - "-i » Crxtntncil Pro 
«if«r« Code (Set X of JSS2J e ii7~Tran»fer of 
c«M— ^jif— Orifer admUUnp Co bail-^ Potier of 


BAiK Josui L L B , 22 Bom , 649 

78 — Cr mtnttl Fro 

cedure Code (Act J of 1S98J e ISO eab s (ij 
els (o) and (ej and e 191 — Tahtnff eogntsanco 
of ofTencehy Slagitiraleuponreve vtng acomptatnt 
of facts — 1 iijkt of nccuied to elatm a transfer 
—Penal Code (Act XLf oflSSOJ si 193 and 1 9o 


21 AOIBTHATB — continued 

4 pots EPS OF MAGISTBATES-coftcfiufcif 
he was not debarred by s 191 of the Cnm nal Pro* 
cedure Cole from trying the case ho sanct on mi ler 
s 19.. of the Ctiminil Procedure Code is necessary for 
taking cognizance of an offence under e 103 of the 
Penal Code wl en the alleged false evidence is said to 
have face i fabneated not in reUti n to any prnceed 
mg pcndin^ in any Court but in the couise of an 
investigatioa by the police into tl e matter of au 
informatW reenved hy them Ja<3ai Chaksba 
Moavudau i> QuEEt Eufurss 

[I L R , 28 Calc , 788 
8 C W N , 491 

QiTEEK EUPEESS I AnDUtEAZZAE Ebah 

p li E , 21 Alh, 109 

and Qoegk CufbesS e Fstix 

(I L R , 23 Mad., 148 

5 rCPLRENCC BY OTHER MAGlbTHATES 

76 Power in case referred for 

enhancement of puaiBhment— CriminTi Pro- 
cedure Code lS7i e 46 Peuer to order eomm ttal 
for tnal — I Mag stratc to i bom a csso is referred 
for enbancemeDt of p in sbmeat under t 46 of the 
Cnmi al Procedure Code nviy ord r the comm ttal of 
the case for tr al by the bees out Court Ik ths 
UATTEB Of CniKSIUAB&lQACV 

II L R,lMad,290 

80 Cr minal Pro 


81 CruniBof Pro 

cedure Code 1379 e 4$~Retura <f c se referred 
«a>fe>- * 46 It is not competent for a Ma” sfrate 


All orders pissed after a case I as been so etumedaro 
illegal UtTiA Fa^deeb v BbaoiraT Sibcab 

[6 C 1. R . 278 
82 - ■ — — — — CVim nal Prote 



■E 0} 3IW J° P"” • “P Pinons iCorf^ 

asm aJiasnE jo sjsaas^n; aq? aof jJasssaaau iCp'jniosq'O 

Bt In uaqiv'iiuo sist }0 X ^>3? JO iP A «'a'W «o 

paw'ojuoo sjdiiodaqijaspaaxaviuoqsspu'jsip josa^saj 

-stSsjq- 4.f ‘SlSl ‘»P°C) i-^npsoo^J ^vuiwijq — 
ss '80 jbiisipqqtAx oq •zsM.o^ 'SIT 

gS ‘-JO "a ‘A ^S ’ ' aaKOUTPtSYUH 

’SP 'a ot aoj papiAo-id jouusui oqq lU 
o.iou 9 p aauowvaoo ^snui sStqpsaaojd oioq.iv oqa Yp ‘® 
japun pa.'oiaaj si jsu} jopim sssa u uoq.vv. pig; 'JP® 
-ratq JJainbusaq? bplduiOD O) ..Ol^ivan „ si 0 papi 3 nm; 
aq'j naqAi ^pio pns Y.X ’'O -lapim ,,souinbao„ 
0 } saqdds ^luo gZK 's 03 -asio qoua lu uoiqaipsunC 
‘soBiajaxo pus ‘ssq oq.iv ‘aaq^ouu A’q papojaaus st pun 

‘iJOIlJOlpSUnP 9SJJJ0X3 Oj SOStJtJO *3St’0 tl lit OOlIJptAd 0([J 
JO V'“<J "Uusa’q »;js ‘a^imsiasiq is uaq.ii iCpWu .Epio 
‘ 8 SS ’s ‘SiST JO X jaV JO suoisxAOid. oqx— ‘028 ‘828 
‘if ‘Sf'^^‘Sl8T‘^P"0 i-inp3jojj; fcuntiuQ — ItilJq 

joj aSBO JO "ni 

•?asyo ao 'avAwaanxLvi 'i 

IPIP- ‘’JI 'M. 'O I] 

es’lp'-otao PS'a'TT ' avdSVK imiaicuvH 
•a ssKTiJKa-SHciQ?) ‘apoo ojnpaapj([ [suiiiiua aqi 
JO suoisi.vuad aqj oj aaaCqns p«ai aq O] aaii goqi a»q 
-niaadag qjg jo g "Ox .ispiojiQ ui pauui;u'iD suoipiutsu; 
aqx 'caiq .iq paqstimd .fpsjsnb.spu aq ;oausa ‘it iiiiido 
8 u[ in ‘qajqAi ‘aauajjj us papiium a ssq iwsiioau 
aqj jsi{) spuj aq pipiAoid ‘uqssag 30 lAUop) oqj 
0 ) apoQ [stMj aqj Jo /pj -a aapiiti oisa u iJuiljnuttioo 
ojvjjstdtij^T u BjuoAaJii 'janjAi apiiQ aanpoaoJj ishuu;.q 
oqj JO fgg •« ui JJiqqjou st ajwqi ‘apoQ 0 JUpaaoq[ 
jstijntuQ oqj JO ojtipaqas piiojos oqa jjpmi ajtujsiduj^' 

V iq jEjuo 0 |q«U} aq oj tiAioqs st osso aq} q-'inoqjjp | 
'loSaiU X[usssjaau qou st aisj^siijujii i{)iidJ(i « ^q tuqs 
-sag JO jj’iioo oqj 0 } apoQ luiiaj aii) jo 'pt '* •ispim 
Bssa B JO jiiomjjutiuoa Diji; -•iittjotjj — 5 P 8 / aayiuj; 
•dss VIO fi 6 'oy •‘^P-'o •>o)no^;^~^pi -s ’(ooST 
S° A7X J-fP) ^P°0 l^'^^d—fSS ■*■ TsSSrJ ■'■‘op-'^ i 
'0J(7 pJUtmiJQ fo apoQ — 3Spn£ juajtj vj }ujui/tui 
.moo Jo 'jd'aioj; •qjj-' 

€68 ‘IIY XT ''H '1 T xviviiit ss.iir.ma-.s-a.-to?) 
•uoissag JO jinoQ aqj oj isuj joj [sasnaaii iiqj jiiuiuia 
0 } SI jdaps 0 } iiiiq joj asju a gsaq aqj qMu.uu tiva }t 
2 ui.Oj ajUApsiSuiq oqt ucqj quauiqsuiiuf Jajim.i it ju 
SiiiAMsap aq 0 } saiioddi) .1103 lisuqi aq} JO yi •* qjtAv 
psa.i UP •« japiiii aatiajjo u« aJaq_\p-~v/ttj/»( 2 oj[- 
/o uotjotpsunf iiiTjiM lou }u3iuiiiiunj—ijp •<!' 't» 

‘apOQ IVU3J: , ■ .QQ^ 

Si 8 ‘-oioa TT ‘•a 'H ’ll 

UYMYS Aticatvy M SS3!r.tK'.I 
-saaflt) •ttotiDiAiioa B llliqstts PIUOAI ‘itaAailall il 
‘qaiqAi sgiiauiajs}? aqsw sjssaiivM a[qipaaa «.iq.u sasiail 
iCisnotAqo ossa « qaiis pus qtijjj siq iio vfgjsd atn giid 
0 } qSiioua st aanapiva oi[} iiaqii uoissag jo gjiioq 
aqj 0 } posuaas aq} guuuioa o) gqSuo Litibuj Xauiitiu 

.;[.wd ii.,u!pioi| 0 }salsJ 2 lq^r « •(-ggj j^'v gap) oi-iT 

OAiipaaoaj jsuimiJQ aqg jo qjs pits ggg -ss aaptin — 
•pasnaao /tutoio pio apmu »j asoa owu/ omud ujhm 
jmwoo Of <fo uotjoEipfQ ‘3fv/]sxb'p]p^l.p,s„J;,^ 

•pspiifpuoi— 

xanoD s-SEOissas ox vT.v[aK’xijti}:oo -o 
•psitu»;Mt)a— ^jivaxSIO VK 

( 8933 ) 


/o 3Gjotios>a—0TS P‘‘^ 603 ’3S8T ‘^P'^O »J»pa» 

•°^d '80T 

961 01 ‘"a ' t; 'll 

YJVTI3X viAVH ■“ sssaana -sadat) aaff 

sse ?’T "a m 'i] 

vuYAioo aativno m. ssaajKsr-.'iaaaf) 
'aiuiinoa 0 } ajiugsidiiu ssb [0 puoaas oqj jo uoij 
-ajpsutiC aq} ^u.iis qooj qaitpii onop 3uiq}ou sbai oaaq} 
}Bq}'piiii ‘is3a|ii }ou oaaAV D}t’~igsi 2 siq ssup puoaas 
at}} JO sdttipaaaojd aq} }Bq} Sujppq 'aa})Stu oq} tit 
0 Jajx)}tn 0 } pasnjoA }aiio 3 qSin oqx 'opsiu -^inp 
SB.u pjgaaaip [sggiuinioa ai(x 'J-'hoj aiwmjg oq} og 
ossa aq} }iuiui.a 0 } miq 3ui}aoAip ‘0}04}sir;siq ssiqa 
puoaas aq} o} pjoaaj aqg paiuiigaa ogtugsiduj^ gaug«t^ 
0’(X 'JOlU'q og pajaAioJuia sbai oq iitfqg poAJasap sbai 
guainqsittud ojoaos ajocii u gtqg noiuido jo Siitaq 'agiag 
-sis’tijq '}JU}SI(J aqg 0 } osua 11 paggpusiiiu} agiugsidom 
ssiqa puoaas u ‘apo.g a.inpaacud ibuiuii.q aqg jo gpg "s 
Aopupg— •{Jf-B 'i- ‘r'o'-sr Jo X /Ji ) ^poO 3Jitpjj 

-OJJ IDUMttjpi — — . — — 'iOT 

995 ‘’UV To ‘“a TE 'I «0'iS .'>Y.uvii jo si)ixu3.r 
aux aa -YT •Xqgsougsiijgiitt gi [iiiq aq ji (lasiioau aqg 
oSauqastp 0 } puB aauapiia qaiis jo .CgiiiqBii'.! aqg uapts 
-usa og guagidtiioa st aq gnq ‘pjsiiaait aqg gsutiiba asio 
B sssopijp ‘[laiaqaqjt UMigiiaas md aqg a >j ajii.qiiAa 
aqg osuvaaq A'ldmis giimuoa og piiuoq gou st uowsag jo 
}ju .)3 aq} .Cq appqj} a»i 3 it ogiit duuiuliiia agiugsisuj^ 
B guq} iqa/j— /ji/ail/g u iij af/uijf 
3tUJ V Ut pj3!)pOJd 33U3plJ3 3Sf) iffUt 6,li)i>tp slj 

afojjsiffojjj fo P'lna—EPo ’^‘CSS^l) •‘P'K) 3Jilp33 
-OJJ loinuijjj *001 

1^03 ‘'nv 03 ‘a '1 'll 

lUVKUV ’J svau.niii-A'JJ.i}) •aituujq joj »i|q.jaoj)q 
aaupoad .Cum pistiaaii aqg su aati quAa qaits ^'b uiqs) 
Kiiq aq Jtgji! puu itguit guaiugimmoj aoj a quo uu }tn> 
D.qBw jo.u'UBqa m amiaj og jwja.uo Jiua gou st .utipfo 
•o-'it IB'iimuo JO ogo^ aqg jo n[AX ‘‘D M'"'' 
astv u ogiit .“iiuiiibiiaagiugudugg; y— paiojju j-jf 

p33/tpoJi! r3Jt30f ijj ayv fju j'o 3^ujptij 3'^-f ago; •/; 
uaitt3s fo {POOQ 3'iftin Jjui.tjf itt,3 i/vjux f.i/uuiiita 
a/i'j/sitfu/t' /o •» ‘CSOSIJ 3 I- 0 J' 33>ip.>3 

•^J^[ lOUpOlJj - - .QQJ. 

0T8“UV3“a’'I-I • ■ ' iiiairivjutnqq 

•a BS.lu.lK:i qi-u) qaiW}u imq a;ojaq iD.u.'i aainjt 
-tia aqg no iwpstg jo gjtio;) aqg 0 } i.nunj'p i.uaau 
aq} gumuoagqauu agiugspuj^ qjus goqg 'pqiuuuu g ,ij 
OiMi (tqjg qaus }« p|)q m,-ui|w aqi }uq Miausig 
jo.viWD aqg pvqiuiiiiu no.uja gvqg Joj ajau 'pu'; 
qaus }« uiiq uoJu pitsid ..atpguis aqg 311111 uuj.,l 
jtjsnaauaqg jo uoig.iivuoj aqg imu 'i;opsa< Jo gtuoq u 
.CqaiqiiiJ} Ai'Aisiqata a.iia « pqug piq .',gKj 3 „:Jaj\- „ 

dsaqii •p/a/g —•itajtrag fj Eif a/gou; asoa 

Ofui Ejiiifnrp J 

lOr ‘-IIV 9 “TT '1 1 • • • •rgv.u--i 

HYKIlJY'l q/.iniaaii aqg aiJtuqaqp og 'aauqnia qaus 
sgipMasjji aq ji ■guagulmoa si gnq ‘(loigaiiirui u ui 
pua ppiOAv qiaAaqaq ji 'uotgiuj»ojd aqg joj aaitapiia 
aq} JX/qii ‘iBug soj uoitid pasuaau gq, g.wuioa ‘ og 
puiioq got! SI uoissag JO gjuoj aqg .iq iJiiwui .t'ltiwiiia 
•xa osBj u ogni ifuijintma aguigkjiiujy; y ‘s ‘ddgf 

•paiiMjguoa — 

XUrtOO S’M0Ib'8:iS bx XXHlV'XUv'ltOO ‘0 

•paiiin/iioa_ay.y^j.gjQyj^ 


'^asYo do xsaoia 


C 2933 ) 



( 6565 ) 


DIGEST OE CASES. 


( 5566 ) 


MAGISTRATE— conttnii^ii. 

6 COMMITMENT TO SESSIONS COURT 

fha Magistrate to whcm the ease js «e<t must li«n»di 
hold the inveatigatlon A^ONTlJc^^a 

[e-Mad, Ap,2 

93. — — - Contmitntnt ly 

NuSorrftnafe Mngutrate »» com no/ exr/ttntery /rt- 


04. Crtmtnal Pto~ 


05. Eower to direct committal 

—Semen* Judge, Touer of —A Magistrate o! the 
district has no poNrer to direct a Sobordimte Ma> 
giatrato to commit for trial lo the Sessiooe Court 
accused persons ubo baie heeu discharged b; the 
Subordinate hlapistrate, and such committal when 
made by the Subordinate Magistrate is illegal The 
Sessions Court is the only authority empowered by 
law to direct a comaiitta]. Anoifiaovs 

[4 Mad., Ap., 81 

98 — — — — — — — Comm\lmenl Jy 

SttetOiie Judge to iTagulraie — Trial Joint 

J/oyu/ra/< — IITicre a Slagistrate of a district who 
had discharged a pnsoncr was subsequently directed 
hy the ^<ctsions Judge to rommit him for trial and 
the coaunitmint was eventually made by the Joint 
hlagistrate , — Seld that such commitment was not 
illegal Although ordinarily the order of the Bc»« 


97. ' ■ — .. ■ Jge/ereiice to See* 


cases to the Righ Court, as required by the Court's j 


MAGISTRATB-con/tnued. 

6 COMMITMENT TO SESSIONS COUIiX 

ruling In Jleg v. Cianrerayo CAa»5ar<iya, S 
Bom,Cr.,S5 Ris r. Eixa xiK H& bi O aui 

[7 Bom, Cr , 73 
98. Criminal Proce- 

dure Code ('Aei riTJ of IS69). e 4S3-~Cass dii- 
nseieif mt&ovi tvffteteni inquiry — SemS/’e— When 
a chaigc is dismissed by a Subordinate Slagistrate 
without inquiry, a Magistrate has no power, under 
I 435 of Act VIIl of 1809, to order a trial before an» 
Other Sfagutratc, but can only order a commitment 
to the Court of Session QtrEEii r IIniAWL.SjvQ 

[5B. 1/ E..Ap,48:14W. B.Cr.S 

69. — ^ ^ ^ ^ ^ ^ ^ — - Poirer to ett 

oeidejindiug uKere the Jfoyis/rafe ncied leithoitt 
/urirdic/ioo — Crifniool Procedure Code, 
t 435 — MThere a Sntordinate Magistrate of the first 
cUss acting without jurisdiction held n trial and ac- 
quitted the accused person under a 255 of the Coda 


of 1869 ANOVT^ioTTg . 4 Mad , Ap., 6l 

100. Magielrate and 

Joint Magieirate, Tovtr o/~Prtltminarj/ enquiry, 


101. — - — Pov-er to direct 


Code of Ctimiual Procedure. Rao. r fcCBSAKA but 

QiBU 8 Bom., 169 

VSa, - — — 

Aeeielant jl/ayie/rflfe oaf Pej>vl^ Magnirate— 
Trial ofSlunixffor txtor1i0n~3lad. Seg VI oj 


jdiedly, thooiih not expressly, repealed, Js tbx 
I KATTSB OJ IBB BETrilOS C»N'AaATATJ#ivl, 4 m* 
[7 Mad., 182 

103 . — — ^UtyofMagifltratetoesns" 

lalt— J/oyir'm/e faoliay eaysiryr t* Setm*err^ 
—Ihttiargt of aeeutei — Cnatual Proerim />*• 
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7 WITHDRAWAL OP CASES— 
ease a)p\i‘8 to Lave it withdrawn from the Afagie 
trate cnquiiiug into or trying It and referred to 
another hla''utrate the Iifa^istrate of the district 


MAGISTRATE— ootj^iniierf 

7 WITHDRAWAL OP CASES— cose/wiei. 
one Ifagistrate to anotliir ought not to be made with 
oat notice to the accused QcEm Eui’SESj « SiCi 
8B1T KlBlTAH JOSBI , I Xi R.> 22 EoiD , S4( 


iiaj I vMiuU ew bacii ease iruu uie ou idiuaie 
llagutrate trimg it and referret It to ano'her for 
trill the High Court set aside the order of the 
District llasmratc and of the Ua^strate to whom 
such case wag referred for trial aod directed the 
IMagijtntc from whom it had beec uilhdrawn to 
profeed »iih it ly tbs kstteb o* tub ptrmo'i 
■OT CiiBAo Sivas t liKiaCRshB 

CLL R, 3 AIL. 749 


113 Cenatiirtl Pro- 

<6dnrt rode l<?r3 «» 47 49t-~Ael Sr of iW-f 
I 6 — The provii oniof I 47 of the Code of Cnmi a) 


' '[II» B.0Calc.85l 

114 1 Transfer of criminal case 

— Cnwinaf Froctdiire Code (Act A of 
*» 17 523 —A "Magistrate who ig tu\>wdiaatc to a 
SubdiMsional Magistrate is also subordinate to tie 
D strict Sfagistmte will in tbe rmaning of Cnmmil 
Troced ire Code a 623 Isnlliert 17 of the Code i»or 
■eh III cau be so construed os to take away the 
speeial po«er conferred by s 528 here tl wforc 
a doint Magistrate translcrred a ccnJipl tint fiom the 
ecco id class hUgistrate of K to the Taluk AlacU 
irate of P, - Held that the Distnet ifagislrate haef 
yurisd ctiou under a 528 of tbe Code, to withdraw 
tbe case fr m tbe Magiitrate of P and to re taanafer 
lb to tbe Magistrate f E Tbihah Cnnn r 
AtioiBi Cdetti XIj.R,14Ma<l , 890 

315 1. - - - — ' Crmmal P«>» 

fedure Cede t S38—Ttllaffe ilayee/ -'A. Tillage 
Alussif not being a Irogistnite osdrr the Criml lal 
Procedure Code, a J<int Magistrate las no poirer 
uudcc tbe Criminal Procedure Code, a 5SS to with 
draw a case from a T illsge Munaif and transfer it 
for disposal to a second cUss M^istratr llAsl- 

'rAhitacnah r StrsnaRAV I li. 35Mad.,94 

116, CriMSBof Pre- 

■ctiare Code (Act X J8S^ t fi2S— An Order 
under a. 62S of tbe Criniiaal Procedure Code (Act \ 
of 1882) transferring a case for enquiry or trial from ' 


8 EE TRIAL OF CASEo 

117, Fresh trial afterdisoharg 

-~Criimnal Pfoeednre Code, 1S61, st 68 and S2a— 
Ottekator oj actwjcd— Instifufioo of Ireth proceed 
Ai^t — here an accused person is discharged by 
Deputy Magistrate under s 225 of tbe Code o 
Cnminal Procedure after a prsliminary enquiry, tb 
Magistrate of the district may procee 1 against 1 n 
afresh under s 68 of the Crim nal Procedure Cod< 
Ik tUB MATTSB OJ THB PETITIOK Of FAUIA 
MuitruBAB 6 B X R.Ap.B 

[14 W B, Cr.OJ 
118 — — — - — — — — — Order! undti 


s iwasiaa k U li R i b 


9 REVIEW OP ORDERS 

220 Committing ordsr, Powe 

to cancol —"Where a Deputy h** 

roade an order transferring a case for trul to th 
Magistrate be bss no pouer to (ancel tbe trder ao 
replice tbe ease on bit own file Qcfjk • CsrKSBl 
SeEsrisRoT 12 "W B.Cr.lf 

120 Tower to vary Bentence — 

A Slagistratc lias not authority to lary any scnlenc 
he may ba\ e ouce passed oa a prisoner and which ba 
been finally rec rded Reo t looEii. 1 Bom > 5 

121 Power to revive ordei 

■whioU Hae heeti quashed.— Ou the 7th of Juq< 
1881 the Assistant Commissioufr of Kylalandi, it 


August ISSI the Assistant Commissioner resiewei 
th s order and having come t tbe conclus oj that bf 


,y u b, uiiu I s UL Lue V/vue ul i.rimiiiai tro« 
cedure.—Reid that tbe Magistrate liaving, on «he 
ifStli of August 1881, set aside bn order of tbe 7th 
of June 1881, and struck tbe case c& tbe fiU, be had 
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DiaEST OP CASES 
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MAGISTRATE— 

10 SPECIAL ACTS—conitHUfi 
t^elt , but a sentPrcp of hne by a Village MagSatrate 
in eucL cases is lEegal Qceek r BoTa 1 inoA 

[7 Ii fi , 6 ifad , 2SS 

J 5 Q Merchant Seaman's Act 

(1 of 1S69L 8 83 — luropean Ari/tsA 
CritntBrtl Imi-edvre Codr 1872 * 72 — A Maps* 
trate is not croiHiieted to try a European British 
subject uuler cl 5 s 83 of Act 1 ot 8 0 
(The ITcrebant Shipping Act) See s 2 ot the 
Criminal Proeediie ( oilCi 1872 AKOtTMtjna 

[4 Mad , A{>> S3 
AbOKYMOrs . . 7 Mad, A p, 32 

1B7 ■ IT,-W P & Oude Munici* 


jgg Optuta Act a of 1678), 

tu 9--Cr(««nfif ^rocedura Coda Cl8S2j, t 2S — 
Cefnmftment hv itfo^i»tfa<« )o Covri o/ *«»*»<)» o/ 
ca« tsolu*\rti!i (nihU 4y Magn('ale — tftld that 
inasmuch as % ronuctm of an offence punishable 
under Ae‘ I of 1878 mast be by a Ua'-islraie a 
ilugutrate taking cnguuancr of such an offence ha« 
so piiver to commit to the ( ourt ot Session in tit 
wetter tj Ixdroht 2h»ha 1 P, Cr,6 and 
!Rtg V LoHoghua C Slid, 277, referred to 
QtPtv Emfssss V ScBaCB 

tXIi-R.,19 AIL, 405 

169 penal Code, 8 174— OjTcnce 

<n conitmpt of Covrt - A Magistrate can lalte cog 
siaancc of an offence under a 174 Penal Code, 
co’Cmitted against his own Court Q^ran * OfOuir 

jIjBSEB 8W £t,Cr,61 

180 8 2lS— i i»S orrf«» 

note Ato^iifrnte — Jlfrgal ^rrttijfcation — A Sub> 
ordinate Ma-'istra e of the eccond class is not rompe 
tent to initiite a chirce, under s 213 of the penal 
Code of accepting an illrgil gratification to ecrecn 
an offender OueiT Itisi r Vo^fAO Kaw 

[8 'W. E , Cr , ©0 

161 e 382— KotSerw 

—Dtputp Moffirfrote Power ’f — A tVwgt td 
T01 hery under s 302 of the Penal Cole, ss under 
Act till of 1815G triible onlv by the Coirt of 
Sisson or b\ tbe Ms'^istrate of the d stnrt but 
not by a Deputy Mio's^’^te MAnatra Onoss r 
BPILYE ilETEA 7 W. E„ CT , 11 

182 8 468-p,p«r» 

J/ppt»/rn/e, Power of —A Deputy Magistrate has 
nojuTisdict on m the ease of an offence rotnnig «ad« 
B 468 of tlic Penal Code QuBsn r Sbaubt 

[1-W.E., Cr.34 


MAGISTRATE-roaliniierf. 

10 SPECIAL ACTS-co»<,„ttei. 

163 . 83 380, 458, 458 

— Ltrktng hoMU-lretpats Lg nxght mtk aggraxaf- 
ang etroamtfawtf ~X Deputy Magistrate has no 
P ucr fu com let of theft (s S80 penal Code), 
urhere tbe offence charged is lurtiog house trespasa 
by n^bt Uitfa apgraiating circumsfauces (ss 4^8 
ftnd4S9 Penal Code hut must icmirnt onttie latter 
charge Pcaau Isles r Bacxroo Dome 

t9W K,Cr.5 

164 B 471-P'orjred 

do umtnl — Poi tr io commit fut forgtrg produced 
lefore Ika Collector — 1\ here a forged document is 
put in evidence before the Collector, the power of 
commitment rests Uith the rsicnue autbontifi and 
docs not under any circutnstanefi extend to the 
Magistrate Gotsbnmskt v HuKOEgsrn Seih 

[1 lod Jur . O S , 11 

105 — - — ^ ^ — — . — ^ ^ „ B 486 — Poaietiion 
--Qoodt mtfb eousler/sit trade in«rfc not sufeaiied 
to It told tciMin furitd etion —A Magistrate baa 
hiTitdiclion to try an oflmce under a 486 of the 
Penal Code if the accused be iboua to be m posers 
aion of poods with a coUDierfet trade marie for sole 
or any purpose of trade or mauufacturr though tbs 


160 B 

tndeceal oesfuret fo «»flov —Offence* coming under 
I £0© of tbe Penal Coie aro truble by the Magii> 
trate ofAhe disDirt cmU Ettirss e Thoonoo 

17'W E.Cr,62 

mr Police Act <V of 1801)- 

Cnm'ixil Froredvre Coda, ISS/ » J3S— Ojfenc* 


168 T — 6 29-7>e^«/y 

Hagitfrafe — Power o/ yine- — A Dfpuly Magistrate 
exmising the full po vers of a Wag strate 1 as juris 
diction, und< r a 29 Act V of 1861 to fine police 
effierra for Molatioa of duty Ai«oyTi(Oc9 

[4 W R , Cr , a 

109- jragiairate— 

Seta out Jadgr—A MasiArate only and n t a ‘tes 
sums Judge has power to try ensea under s 29 Act V 
cf 18CU IxssoBEB TniBA r Oufek 

, (1 W. R . Cr , 5 

170 Post Office Act XIV of 

1800,8 47 — ^utoid B-ife Mogflrole — A bubor'i 
uate Magistrate has j insdiction to try a pTi«oticr for 
«n ottenee under t Afofthe Indiin Post Oifice (Act 
XLV«£ ISGC) PEO r Mrnu biw Valmt 

[6 Bom^ Cr , 36 
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MAHOMEDATT X,{i.W--concliided 

1 Estentof — AUbottuli 

llic Mn\iomedaii liw, pure and simple, is \ of tbe 
Maboniedati religion it d cs not i f necessity bind 
all wto ciabrace the Mabomcdan creed IIahovizd 
S iEicK r Ahmed Abddla Hajc ABPgiTiil » 
Ahmed I L It , 10 Bom , 1 

2 — — Authorities on Mahonaedan 

law. Value of— JlaJi. of \7>l^ri>rf n>y» — U » a 


of the msj iity tnttst be followed , and in tbe appli 
cation of letral principles to trmpoiil mitlcra tbe 
opinion of Q izi Abu lusuf is entitled to the ;>rtatr&t 
wel.bt Abddl Kadie »• Samma 

[I Xi B., 8 All, 249 

3 Doubtful point of law — Rue 

of xnierpitlalion — Pra'‘U e <f Court — Whero by 
wrters of tbe highest authority ou tbe law of a 
particular sect a point of Uw is idmitted to be doubt 
lul regard should be Kid to tUo practice of tbe 
<• ourts Baiu r Asoona Bsbbb 3 K" W , 380 


MAH.OMEDAIS DAW— ACKNOVIDEDG- 
WENT. 

1 Aoknowl-dgmeot by father 

of afifto of *on or daaiil'r — 

Acc rdingto Xalomcdun Uu, the acknowledgment 
of a father renders a son or diu.hter a legitimate 
child and heir unless it is imposeiblo for the eo i or 
(laughter to be 80 OoMDAniDECc Joksb ^Lt 

[8 W B , 182 1 Jur , N 8 , 143 
lOtEBlVK BsBDSe r OMOAU QBeBCB 

tlow n,4e3 

- INunEBDUKr WpBSB llOilSiH 15 w R., 403 

2 — — — ffft i o/aeknou- 

Udpnient nf tor —According to Alahonsedan taw tbe 
acknowlo Igment nf the father rmdeis tbe son a 
legitimate eon and heir, whether tbe mother was or 
was Tied lawfully ■marni'd to the father hDJ 
MOODEm AlIHBD i yunooBuiT 10 W B , 46 

3. Proof of IrqyU 

mnop—lofirtn e — The t'abomcdAnUw allows Icgi 
timacy to ht vnftmi fTOm cwcumsts'itns i»A\oA 
direct proof Maeomed uouecb Ati Kmw t> 
KaeeAtqonhsa 2'WR,83 

UpbeU on the facts by tlin Pri»y Council Ha» 
uEBBooiiAn c QorntTft Aiut Kuah 

[18 W R.533 

4 Proof of Itff it 

m/icv—J^ocrioye— /n^rrence — AccoiJin. to the 
Mahomedan Uw , the Icgitunscy or Icgitimnlbn of a 
child of MalioinciUn parents may ho presumed or 


KUSi UinrH 

[3 W.R,P,C,37-8Iifooro’Bl A, 133 


MAHOMEDAN DAW-ACKNOWLEDG- 

MENT— continHet/ 

6 . — - - ■■ PresumoUou at 

to eoi»5ifafio« — Ltgxltotnry of ,»jue — The \1nho 
mc^Q law IS sery scrupulons lu bastardising tbe 
I48iie of auycoinesion in ubicb it can be si o nrby 
presumptioii tbit there hss been rohibitatioi and 
acknowled mint of paternity llosncN Jeiiak t 
pHAEr IfOSaBIV PMAET II033EIH r ROaEDB 
Jeham 6 W B , 6 

Affirmed by Pnry i ouncil in KhajoorooMSSA r 
howBUAM IsnAH I D R,2Cdlc,134 

[28 W R . 38 L E , 3 I A , 2il 
3 Frttumphon of 


sun>pton,tbr on is nf pioving the impossibility of 
tbe mArna‘'i IS on the other side Bo K nroDst r 
Wai soowurn SUAK 3 WE, 187 

7 - — — — — — Ltoxitmofu of tort 

— Anaikooiledymciitbv a Mai omedm tint acertim 
petto twhiasMv IS not primi /«c e eMdenceofthe 
fact which may be rebutted but establishes tl o fact 
acknoiledgcd ^«ch ackno tie igment is lalilwlien 
the ages of the parties admit of the relatioiiihip 
between (ITciu and where the descent f tbe party 
acknofle Vedim not been already *stablishe<^ from 
an ilier Ik THE Matibe or tqb pstitiok 0 ? 
bAJihVNNisia 4 B D E., A C,68 

Jaibok r NdjbbeoO'USSa 1217 E., 497 
affirming oi appeal Ncjbbbookissa 7i7MSBErK 
[11 W B , 428 

8 Presiimp/ma of 


0 — — Pmumplton at to 

,/c^i<i»ii«cy of son — r«i/om ot yrimryenifvri* — (ib* 
MT^a^.wvswkV(^o\at« Iwld-Whuby nhe^n’cyflcmnci’t 
regarding tbe presumption of legitimacy wliioh 
arises under the Mai omedan law in the absence of 
proof of mam igc when a son ms been uiiformly 
treated by Ins father and alt tin* members of the 
family as legitimate Mohammad Ismail Khak 
r binATATDKHissA I R H , 3 AIL, 783 

10 . . - ■ . • — — - Zrgihmaep of 

ton — PrttuntpUiin of mornuye — Whirt a soi 1 is 
been unifornilv treated by bis father and all the 
mtinbcra of the family as legitimate, a presumption 
ansrt under the JlabomeKn law lluit the son’s 
mother seas bis father's Mife KiiajooeookiSsa r 
UQsnnAMdsnAK 

[I.lAB,SCKlc,184-2e'W E., 38 
D E., 3 I A , 291 
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ISAHOKEDAN LAW—ACKNOWliEDQ 

lOClTT— con(tRt«rf. 

Mahomtd Tui^f, I.L Il.,10 Ca/r., 663, ref«iTed to 
llAn&U\(jLO AlUBClD EqAB r. 5I&BAMMAI> la. 
UAiL Kbak . . • 8 A]l,234 

17. ... •IttAeriianee^ 

Zieffili’nney — dckaovjUdgmtni of tontktp. — Per 
EroB, CJ, and SiBAiauT. J.— The rule* of the 


no eprcific person is shown to be the father, then 


»ckDO\<IedgeT or of any one clanning through him 
Per lltBMOOP. J".— AUhinghi according to the 
Mahomedan law, ilcrir or acknowledgment in general 
stands upon mneh the same footing as an admission as 
defined in tbo Eridenoe Act. akoovsledgmenU of 


MAHOMED AN LAW-ACKNOWIiEDG- 

MENT — eonftnued. 

at the time of Vis birth he could not bare married 
hy teasoQ of her being the wife of another man. 
3/uiaa«iad AllaMad RhanX i^uhammad ltma\l 
Khun, I. L. S.I 10 All., 2S9, followed I HQBiX 
Au « EiBiu.rH-Bisaa I. L. B., 15 AIL, 396 
10. — Anknovlflgntni, 


RAttn, I L. R„ 10 All . 59?. followed. 
Aizusbisa Kbatoob e EABiunnnstA Khatoob 
[ t la B, 23 Cede , 130 

20. Afknoirled/ment, 

B(fe t of ^Itgtimacp of eh\l3ren--Forn% nito»~ 
Smrim AfoSnmedam — Under the llahomedm law. 


L-L X.. -H,, SiV Calc, 801 
2L ■■■'--■ — Jfoefe of ortnow 

fedymcRf.— In order to an aeknonledgment of pater* 
nity legilimaling children under the Kabomedan law, 
the declaration onght to be clear and distinct lo 
respect to each child, and the children, or those of 
them who hare reached years of discrelion, ought to 
come forward and acknowledge thrir father laxoiB* 
KATO CaUCEBBIlBtTT r POBtSLIB SO W B., 859 
23. Frm ofai'knoK- 


tAtl vv . Al> , 4uU 

33. Xe^itiwocy of 

o\,ldr*t>~-Fmnmption ot to worrinye — tVlierc a 
hlAbomcdan Udy sued for a declaration of the vali- 
dity of her marriage with the man with whom she 
had lircd and of the legitimacy of Ihiir children, 
and relied upon the position winch her reputed 
husband gave her during his hfrtiiae in his ftmily 
and on his treatment of their children.— Ifelrf follow- 
ing Pnvy CoUBCil in Aehrufjoddotchh Aimed 


Jlotse\n KOan v. ilyaer notiem k iok, n lioois s 
/• A, 94, AfuAnmm'id Azmoi All KAdn x T,aU% 
Begum, L.B.,9I.A,B< / L li ,8CaU.,422it.'nA 
Sadalai Hoitein v. Mahomei Yitiuf, A. It., it 
I. A, 31-1. 1. R, iO Cale , $63, referred to 
llrBAUMAll ALUBSAS EbAB r. hltTBAUBAS Is- 
IIAII.KBAN . . I.L.E.,1OA11,2S0 


Held that a hlahomedan ronld not. hy acknowlc^ng 
im ashis ton, tender legitimate a child whose nu^er 
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DIGEST Of CASt-S 


MAHOKEDAN L A W— C U S T O M 
— tontinueJ 

1 Sazi, Appointment of— 2 fw 

dttarv off ct Grant of — In the absence of on 
tktablitbed local custom to that effort the office td 
Kan 1* nut bereditary Quart — \Vh«tlie? luch a 

custom wo lid be valid JaUAi WAiiiD Abubd v 
■ ■ ^ I 1 . It. 1 Bom ., 633 

‘ to eject on 

• « omodan mid 

liL^' all ^ • • ■ tliore to the 

^ I tif fo bo held by tho latter as long at he 


bemfit oHiis lease Us''OUtA c .... t 

SHAi I li It, 8 Bom , 408 

3 Eateluslon from inheritance 

of femalea hy sons— Xa&i*— */ Pal 
fijt—JlIa' OTredOH tcliyio"— Jinia laii of »«• 
Aeritancs— i I'l'itncs utetttary to lupporl taltd 
e«f(o«a —A claim by the widow of 5 ^vulban e 
Labi of Pal at aud hordiushters for their «h«rcs of 
hii estate under Slahoisedan lau nas opp'ted by 
other roembna o! the family wlo pleaded that 
according to a special custom obtainiUe among the 
Bftvutlians of Hut part of the country adopted fiom 
Hindu Uw females arc eaclided from inberitanee it 
sous or sons' eois emit In two instaiees it wm 
proicd that women of tb s dais lad obtained ehares 
uader jHabcmedan law by euits witboat thie plea 
'e in'* been put forward The Distwet Munsit 

• ••• ' found on 
In appeal 
e Judge 
id by the 

-cvi leiiie ^4 c M * inecioaily 

accepted as luring the fo cc of law Mibauiti < 
VriLAyAHMA I L H , 8 Iffad , 404 

4 — Plvision of estate in cjseaof 

intestacy — Impnrtdlt ei/ofe— Be«y Pep \J of 
J7J3 — Beno Bey X of 1800 — The family 

that n samindan has never bicn separated but has 
del olved entire 01 eiery succession, though proved 
to have eauted as the cuslom for mnny generations, 

> tfremot the raraindin from the operat on 


MAHOMETAN LAW— CUSTOM 

— aonJinued 

G, — — Public worship in masque— 

Jajun Uon retiraini»3 d ef end anU from tnterrapi‘ 
tuy rehytont eeremonte^ ta n musjid-—Bt3ii of 
<m/sjf mi of mBtuiaii to ho prdtecied tn thur 
offi^et — Dtffereneee of opinion ieju-een (he imam 
ami eee/oin of r^e i orshtfipers n» to chser>-onret 
at prayer — Among S mm Jfahomedaus neither on 
the gtound of any general and express rule of 
Ifabmnedta Uw nor on the ground of the growth of 
CDstoms sepstratmg different scljools in so marked a 
manner that the followers oC cue schi'ol c uld not 
properly worship with those of another did the 
introduction by the imam of (a) the loud toned 
Amen and of ( 6 ) the Bafadam show such a change 
of teiute Kor was it in itself such an important 
d*|arture fiomthe cast m of innnie as that It 
would di&^nelify the imam for odicutiDg in a 
muejid where those cerereonjes bad not preiioisly 
been uetd Kor did the introduction of (o) and of 
(b) justify a section of the worshippers in sitting 
op another Iradcr of pra^ er at the saint time that 
prayer was being loi ducted bv the duly authorised 
imam On the lower Appellate Court’s findings 
of fact there was nothing m the constitution of 
the mosque which prohibited the adoption of (4) 
and (b) aud those fiodings were conclusive Toe 
tbs purpose, however of coniidcnng the case from 
other points of Mew then Lordships evainincd tbs 
whole of the svidesce, and they ngreed with tho 
Subordinate Iiid’c that there was no eiidencs 
shoving that the mosque was rot intended for (he 
Korsbipof all Sunnis or for all Mahois((Uos Kor 
Was there any rule of bw that when pubic wor 
ship bod been performed in a certain way for 
twenty years there eoild not be any lanatioQ, 
however slvht from ti at way The q icstion tn 
each CASS of dispute must bs as to the magnitude 
and importamw of the alleged departure Tiiere 
bsl lot been produced a y text to show that « 
folio ver of Abu Hanifa would do wrong la follow* 
sng a practice recommcnlcd bj others of the four 
smains Kor was theie any usage haiii,^ the fores 
of law BiooDg hunni comnunitics forbidding the 
intro luction of (a) and (') into errerooiml prayer 
as si own by the eudcnce of learned Jfaliomedans 
an) by proof of tbrir actual practice The judg- 
ments in I«pre»» i Bamrm J L. B 7 All 4B1, 
mod Alaalla N Ati uH’, I L 1 12 All t494, 
referred to The Court oight 106 to declare that 
the mum or mutwalis of the tnusjid had authority 
to eject the dissentients if an i when they inter* 
Kred The pUiiitiffs mint rely ©a tl e prohibiforv 
rwJcrorinjunctioi which coull be enforced arrord* 
mg to law if the occasiou arose Tazi Kauim r 
THUvik BAisa I B B.. 18 Calc. 448 

[L B , 18 L A , 60 

0 Immoral diatoms— ‘^«<eeee«e» 

to property Bnnchaiu-^PricItret not re- 

• — An oar Jlatoi edsn 


anforeeable as law Xo rcco^ 
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filOSST OV CASES 


( 5694 ) 


MAHOMEDAH LAW— I>EBTS-confi»«ed 
CA«ni, L Jt , 5 1 A , 211, fono>fd KiBSi'<ait 
Dibs r Najuoodcik Hosseik 

[Lli n, scale, 20:10 0.1, B.,,225 

*I ,4(£M>iii4/raftos, 

Stitt for — 'utt by cre-tti rofdeeeatel Maht}mtdiiH 
■astaintt /,*< bexr — *«ile «» execution ff ityrtee — 


dingliter la e*ceutiin of thei« decrees p rt»o»s of 
the property were sold ther upon two «*mcd nttm 
ot the deemed who hr ed mth their husbands apart 
frotu the widow and diughtcr sued as hens of the 
deceased to recoeer thtie shares of the property sold 


stains a decree apainst the assets of the deceased 
inch a suit is to he loohrd upon as an administration 
fuit, and those heirs of the deceased who have not 
been made parties cannot, ii the absence ot fraud 


IfiiagvioollAh T Jiai Jan ^Aonuin, S Zfoot<f* 1 
J and Bdiayct iTorre'a s Doolt ChunJ, L 

S 01 A, 211 fefcwdto Mottcjaw r AntiBPi 

vAUB LL B,8 Cb1c, 370*10C L.It.,S48 

0 — — — ■ - Suit by tredttor 

^rflcMieii Mahontdan agntntt Air Aeir— Adwiate* 


MAHOMEDAN LAW-DEBTS— eoafiRKeri 
astis&ct o 1 of which the sale was effected Huita 
SivoH r Zacia 1 L R , 1 AIL, 67 

IfKapBt C IdCTtTlAIX DatiR 

[I. L. E , a Calc , 385 

10 — — ^ ^ ^ — 5«c e«io» — Sait 

a^iiart o»« of the heiri of n tfere/ijerf p«rio» for 
debt , — the heirs to a deceas^ 3IaI oinecUudiviJeil lus 
estate among theuiselies sc ordin^ to their shares 
and r the Sfatouedaii Iiw of iiihcritaico, a si all 
debt being due f rum the estate at tlia tune of div s on 
fno of the heirs were subsefiueutiy sued for the 
wfiofe of such debt Ifelii that iiiasinuch as such 


from and as a decree against such heirs would 


11 — ■ —JnAef it gftee-" 

•^Dtvolulton not tutpendel Utl psymtnl if df 
ceased oacesfor’e debts— Deeres in reipeef de« 
ceased ancestor’s debts patted apatnti Aetrs in pot’ 
eeesion of esta'e— Decree not bmdiny on olAer Astri 
not parltet tAereto ani not in possession so as to 
concep tAeir siorrs to au^'tioR puroAaser in e:escii> 
/•on— Jbeeorery ^ possession iy otAsr Aeire contin* 
pent on poymsnf of proporfiunofc sAorcs tfde£f 
for wAiea 4 cree was passed —Upon the death of 
a Ifahomedai intestate, who leaica unpaid debta, 


Jas c Uau NATO SiKon aUn BAiitr Sison 

[LI, B,ai Calc, 311 

0 - — Soli by Creditor* 


bind the other hciri who by reas n -of absence or 
o her cause, are out of possession lu as to convey to 
the auction purchaser, in cxccut on of a eh a decree, 
the eights aud interests of such heirs as were not 


«p foe Bale and purchiscd certain property which 
formed part of the Biid cstnte One of the heirs 
uho w«a out of p sscssion.and who was not a party 
to thcBC proceedings brought a suit a'^inst the 


jvopeny loiu nuiiuui suiu ireovvry oi ( asmiuu 
being rendered contingent upon payment by him of 
hii proportionate share of the ancestor's debt for 
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DIQESr or CASES 


( 5593 ) 


MAHOMED I*A'W— DEBTS 

l&Go To tbis suit tbe ot A ^ere not 

partita £ lirld tbe laud till 18S7j and tlAni aold 

It o I „ 1 en'i v*,! ^ it.^v vt 


tbe decree obta ncd by tbe mortgagee in 18 A 
DA^ALiTA t bBIMAJI DH 0 ''D 0 

[I Ii. H , ao Bom . 333 

16 Power of alieoatloQ of heir 

— Exeeu'or — Paniitti- from ketr — Ai a Mabe- 
medan died being indebted to £ in a inm of money 
£ sued tbe heite oE A for tbe amount and obtidn^ 
a decree Before S obtained bi* decree, tbe hein of 
4. bid mortgaged tbe estate of l to r Ibe pro 
1 erty was put up to sale in execution of £ a decree 
and £ became tbe purcbairrj and new sued to 


redeeming Tbe bur of a Maboniedan mvy, as exe- 
cutor tell a port on of tlic estate of the deceased if 
necpisary foi tbe pajmet t of debts and sucb sale 
xnU rot be set aside if tbe pirebaser acted bo»tJid* 
Fbaiex IIosseik V Bamzav Att 

LIB L R, A c,i 72 * low it..aie 

S'se llASAM Alt c MBSOtHcsAi't 

[L L R , 2 AU , 633 
17 I.- I ■ • Salt /er Mu of 
fathtr —M, ft Msloincdan inherited certain pio 
perty from bis father wbtcli nhdcbcwaa a minor 
1 IS motber sold to the defendant, in pool faith for 
tbe discharge < f a debt adjudged io he due to tbo 
dchiliiut by 3f's father JU nben be became of 


was not c<n]petcnt'ta maintain the suit, wiliout 
tendering paimmt of tbo debt Htld also tbit 
eren if Mab medau law ncro applied aoJ J/'e 
iiictbcr naa lot irgnily compttont to aell bit pro- 
perty lu tbe assumed cbsTa''ter of I is cuardian tbe 
plaintiff nns b und to pay the debt doe fron M'* 
fatbrr to tbe defend nt before be rojM cinn, by 
avoidance of tiic sale in r|urstian the poiscssi n of 
the p operty in suit Sasee Rau r lUnpMro 
Abdci Uauauak 017 W,288 

18 Liability for assets — Di» 

rfence o/ receipt «fnifl» — tV here it is sought to fix 
n person unler the JJahomedan law with liability for 
the debt of a pcrsoi deceased by reason ot the 


MAIIOMEDATT LAW-DIVORCE 

1 Validity of divorce— Jiefeaxe 

ofdotrtr htf tn/e— f nden e of (ficerce — Accordini; 
to the Alahomedaii law, tbe nonpayiucat by ibc 


MAHOMEDAN LAW— DIVORCE 

— coBtinuerf 


the deed securing tn the busbanl tbe stipulated con- 
•ideratioa does not constitute the diiorce, but as- 
anmes and ii founded upon it The divorce is created 
by the Imshand a repudutioii of tbe wife and tbe 
roosequent separation The husband haling dis- 


ever gale her assent with a knonledge of its eon 
tents and, a tho auamah (surrendering the nife's 
eettlement) obtained from her motber bv means of 
cruelty and itl usage practiscl ou her daughter, to 
confirm the ibranamab ~Ilitd that instruments so 
obtained eoild have no legal tffect when nied ns a 
defence against the mfes claim to her dowry 

RPZl n, UCJISElt I LPTEErtTOOHMaSA 

II W R , P C , 67 8 Moore’s I A , 379 
lind Jur.O 8,1 
2 — Evidence of divorce -XTur- 
hands «t<i/rnirn( — Tbe Mabomelin Uw docs lot 
proiido for tbi nature of tbe eiileisce reju red to 
prove ft diiotco (^vore— ^Vbetber tbe husband’s 

sUUment that be has duoreed hiswifou sufficient 
proof ot tbe fart Dpzsa All t AMrBBVH Bbsbb 
[2 W R . 208 

urttUn doevmtnf — .Althongb writing Is not neeei^ 
san to the validity of a div no under Slaloincdin 
law, yet where a diiorce tales jlace between persons 
of ranlc and pioperty and wliti'i valuabl right* 
depend upon tbe niamagc and are afftded by tl o 
’ ‘ may be 

satisfac* 
OowrtJit 
.. R,214 

4. ————— Dred ft/ rfitorce 


All 8 W 11 , 23 

5 31 arrtafft-^ 

Were ft Vfthomedan was shown tohaie been duly 
married her s ibsNjneiit di orce sboul I not be } re 
anmed oulv from the fact of her husband haling 
taVen nwAher w man t> liic with him lu rouse- 
qnenceof which bis wife left bis 1 ouse and went tolii • 
With ft relative nor fiom tbe fact of bis having stated 
in bis will that he had no wife lawful or meca 

Aoos ntUBE r AaivAS kUAV 

[lind Jur.N 8,221 

e Right to leave husband— 

IIa» /oI«»y OH Her trijr — A Malomcdan in the 
kabiniiaoiab ordcid <{ dowir on bis marriage with 
S etipalatc \ tha* he should not tale ft second nife 
withcrat the permission of A ilefiftbatS wssnot 
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DIQE&T C? CASKb 
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MAHOKBDAN IiAW—DlVOBCE 

— con/jjiiieii 

form ot toftrj'wge Is TBi niTiiB oi tbb »ktj 
TIO’» OJ ITHDTIH SABIDA LTlDDrS SaHIBA t 
Kamab Kbdpbb 

[I 1/ K., 8 Calc ,780 11 C. L. IL, 287 

18 KHoja It a i a 

tnedant — Cutiotn — Custom as to divorce Binong 
Kbo^A MAkomedani of tkc buuni icct conudcrt^ 
IH BB kASAM PlEBBAI 8 SOIOu CJt , 06 

10 — — ' — ' — ' — Shiah ACiSoof— ' 


passed under the prov s ong of ti e Code ot CSntnmal 


di\ occQ does not cs it m respect of tnaer Ages b; Ibe 
tsutto form they can nerertbeless be tennmAted 
by Ibe liusbandfiiMng BTsy the tioespi cdportioiof 
the termfnt which the mamaffe was contracted and 
the coDicut or acceptance on the p^rt ot the wife is 
not necessary for the dissolution of the manisge 
ItABOUEB ABin Au knUAB kADSR V LUBDrif 
Sahiba I L B , 14 Caic, S70 

20 Effect of divorce— /rr»rer- 

«ib/e rlicorce — Aero d ng to htsho i edao law a 


21. T«lali Uddat— 

Bvihanl and « fe~Ofdtr^for inoia/enoiKe iinon 
^iiilanJ 1 ff’fct i pan order — Prti den g J/aots 
irate t Jtet IV of ISl t 234— Sor A 3f ho 
nedans —An order made under s 234 of Act I\ of 


the Magistrate’s order can no 1 riser be cnforc d 
The tiUk 1 ddit or irrcpulir dirorce which n 
effected by three repudiat oas at tl c lan c lime ap 
pears from tl c autUontioa to bo s if«l but valid. 
Ik bb Abdcb Alt Isbuaiui 

[I I* B , 7 Bom , 18D 

*50 with an or lee mad under Act ALVIII o! IBCO 
(Polcc Amendmeit Act) a 10 Ik bb InAbaic 
PiBBHAt 8 Bom , Cr , 95 


MAHOMEDAK LAW— DIVOR E 

— lOAcfitifrif 

22 — Afoia/enaare of 

eLtft Order for ~ Criminal Proeedurg Code 1872 

$ 5i6— Idiat ” — An order for the n aintenance of 
A Wife passed under Ch XLI of Act X of 1672 


irife’e iddat ’ AbdarSohonanv t>i/khtna I X 


nanceot»divoreoAwite lu i ig 1 r ijui reliTreii 
to Iw TJIB JSAtTSB <W TH* Plrm » OS DlS MA 
BOitsc I. L B., 5 All , 220 


MAHOMED AN LAW— DOWER, 


See Dbbtob ako Cbbditob 

ILL R, 8 AIL, ITS 

Set EriPBvc* Act i 32 

r ILL R. 19 Calc, 089 
L R., 19 1 A , 157 


£rr Jpbjsbjotick-Cavsbs os Jpbjsdio 
» io»— C acib os Aciiov 

[I L. B , 18 AIL, 400 


8tt RBSiiTUTioy OF CoK/trosc Praters 

rt L R. 6 All , 140 
L L E. 17 Calo , 670 


1 Dower, Proof of clam to- 

lled of iattr Afereistfy nf—ITtr/ai sCnfemenf — 
A deed of dower is n t m alt cases i idispc sable 
to the trutli and \utidity of a cUim for dower 
Setnhl * — Tl ere appears to be no reason why a 
muksernamah or slate nent m idc (not on oath before 
the Court) by parti s i > a pos t on to Vno v the facts 
sbonld D t have a certain weight JO lUbiA r 
McKEA llnA Jar,N S,23 


S C.Mt71>l2BSA r JerUBBU S W R., 23 


^ C* appf*! to ftivy Camm! Sfcixentt r 
JirVBFfiA 


CUBL.R 376 L B. I A , Sup VoL 136 


Tajoo Qbebbb r Loobuk Bbebee 1 W R., 31 


S t erial coniractfur 

dower— Carrofnary do rrr Priden e ojamoaotof — 
A verbal eontnirt of dower for a larpe sum isa tmissible 
only it pro ed by moitclcjranJ sitisfaet' rv eiidenee 
A curtonary dower must be pro eJ by si owing a 
custom of the women of the wife's fatnily to receive 
rather tl an of tt o men of the h isVn d s family 
to pay a certain dower (be ^fah nied in dower being 
the conaidcrat mi pai 1 by the bnd ^roo i for the 
iiiaiTia'’e and therefore regulated by t o pos t on 
and conluct of tl c bnde etpciuUy as Mahomedaa 
men often contract most unei|ual mamapes though 
the means and positinn of the bridegroom mu^j 
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DIGEST Of CASES 


( S60C ) 


MAHOME.DAli XiAW — DOWER 

—conltnved 

14. Suit Jor rult- 

‘ ‘ nf conivgal rtsMt — Cuiton\^Pronpt a»i 

• ’ a V , w)fp 


J 


her dover and pbJk »eu m « » 1 

notwithstanding also that ibc and lici huahoad Muy 
^ with consent since ^tbeir 


It tier« u etc i 
OQrt»mti 
tmoui t of 
^is rule 

determined that one tiHu o v u - of D5 000 
not stipnUted to Ic deferred’ must be considered 
" prompt ” inaamneli as the wife bad been a prosti* 
t«te and Cfttno cf a fvimly of prostitutes it exerwsed 
lU diicretion sowndU Eioax « IfizHAB Hcsaiii 
(I L R , 1 All , 483 

18 — — — — — - - ■ Ettli uhoit of 

taejvgal nghit —A Mabomedan cannot, according to 
hlahoniedan lau maiitam a suit against his nife 
for Tsatitution of c nju^al tights, eien after aneb 
coniummstion witb consent as is peored by c<^a 
bitation for fire years wliero the infe’s dower u 
' prompt” and has not been pa d -iii/lrottr 

V lia! tfn o«n nma, 6 h Jr, $4, followed. 
l^nrAYJTHMAJNr AhabRastii 

|1 ’ll R , 2 AU , 831 
'■s — 3tatT«ig*~Sail 
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-eontiaced, 

rale allowing the plea of uoi payment of dowir ij to 
enable Ibe wife to eecure payment Her n..bt 
to res st her liuiband so loig as the dmicr remains 
unpaid IS analogous to the lien of a > endor upon the 
sold gcob while they ren am lU bis possess o i and so 
long as the pnee of any part of it is unp.»id j an 1 her 
aurrenrfer to her Iiushani! resembles tlic d livery of 
I ha Eooda to the I eudee Her hen foe unpaid dorcr 
•>w« Ilf euch 
nod, 
r Jicr 
■<] so 

as to deieat attegether lue suiu n of 

•■nns i»al nshts nhicb is maintainable upoi the 

c for 
lonal 

.. nny 

be regarded as prompt m nccoi 1 1 ct - prin 

eiple recogoieed by Coort* of iqnity under the 
reocral category of rompeiisatjo i or hr)) when 
wAi (Iraton 


Jtyeeeooniesu x> a ^ 

Jung Rhait v Utett A” ir”, 5 D A 1^43, 

46 p ISO Jaun Seite V Sep rttiSTT.S S3, 
Qatka Sam Vtitree r i/ooAila Soehin A>1ta\ 
Ztoomoonee, iS S L B SOS sod Sedan v 2Jath(ir 
Jlntatn, 1 L. S , 1 All , 4SS rsSmed to. Aidoel 
SHukleoof V Hahiem ooiMiura, 6 A JJ , S4, 
mioVat Bueoer, \ Allah SakU, 1 L I, 2 All, 
I ~ r r » j 


tlfO wife j • 

diratJon f r connubial mtcrcouric by way of analogy 
to price under the contractof sale Although pro npt 
Vo aernaoded at any time after marriage 


hand without her eenscat. oui i 


SpCClbOtlOl us lu .. 

pirtly prompt It also appeared that she had 
attained uui nty before the ummage and that 
she had cohabited ii tb the ] la ntift for three 
ntiRtbs Rfter intmage, and there wa* no evidence 
* .. J .V. .1*1 nivmtut of her doner 
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MAHOMEDAN L AW— D OWER 

— Cl 

year* hill elapspil from the date of the deed and the 
time the \sidow set np her cUtm for doi^er, the flam 
»r»» not barred by limitsto’) co»-Kia 8 A»* 

MoitiD oo'e Mss^ . . 8 Jdoore’a I. A >211 

34. Gtntinenett of 

lahtnan-a^t —R^ghl to tie vtliovl terltJSeate nmier 
Mi ^JVII of I^CO, * 3—Prni»pl a*d deferred 


YMsed thi dicuioi ffeW that the m hmsmshaoe 


payment fifth- dower w to be pr mptor tl«ferr«J,<ho 
mle Is to reeard the whole as due on demand (fuiere 
—Where no time for the payment of dtferred dower 


25. Xien for dower— F**«By of 

* ~ “ an ml p«ft 

ihh* and mmi* 
. ■ pTopnetor m 

iaiour oi ms niti, ua i-'u niwn, ^ecn atated to 


jl U R., 3 AIL, 286 

26. i»e» of irtdotp 

aijaiott ^eir — Jmovnl of doirer uaaierrtamrd — In 


MAHOMETAN LAW—DOWER 

— co»ti»«rd 

death of the dceensed TheniAws cliimpd to hare 
fteir doner first satisfied. The amount of the dower 
had not hern aspertaintd. Veld that the w idows had 
a ben for their dower on the estate, and the plaintiff 
was not entithd to rccovei possession so Ions as any 
pcnlioiof the dower remained nnsatufied This was 
so though the amount ofthedowerwas unascciUmcd. 
AaiRfo HossEra c KnAnrJi 

13 B. L. R., A. C., 28 note ; 10 W. E„ 383 
. 22'W.R,118 
Boranx BsQTJst e UunioBsotM 711. W, 80 

ATAKrit Atl t ALTAV FXTIU t 

[lORr.Il.,&70not6 
27 . — .VfiAowedoB 

uKdam — Iftiioii’e heir — DfUmmntton of amount 
of Aover — A Mahomedan widow lawfully in pos* 
session <f her husoands estate occupies a position 
analoc^ous to thst of n mortgigee and her possession 
cannot be disturbwl until her dower djbt has been 
satisfied and after her death ber heirs are cntiiUd 
to succeed licr in such possessim, and if wroirfully 


titled to S’le for ^ssrssio ) of the pr perty until such 
claim for dowir has been satisfied it is not iieressary 
t> detirtnin' the rjnesti u of the amount of such 
dower, ihi roatler bung one which could bo settled 
}roperly in i suit for aii nccouiit of a hit was duo as 
dowtr.-wasnot applicible t ■ a caso whore the plain- 
tiffs s<wli<v to Ticoret posscssiun did not rlsiin as 
tH-irs of the widow's husband but us Inirs of the 
widow herself and where the decree for poss ishn 
pas«d in thor faiour would romun nndisturbed 
cKii if an amo int less than that tied by thelowcr 
Appillatc Cmiit were found to be what was due as 
dower AzisULi-xii Kuxn c Ahmah Aii Kuaw 

[I. li K.. 7 AIL, 353 

28 Vontenl of heir* 

to foittiiion of itidotr — Si>i< by Apir cloimis^ 


perty of her deceased hnsband, baiin^ obtained 
such possession lawfully and without force or 
fraud, and her dower nr any part < f it is due and 
unpaid, she is entitled as against the Other eo heirs 
of b-r hnehnnd to retain possession of such pro- 
perty until her dower-debt iipail It is immatc- 
ml to such widow’s right to retain possession 
that such p sscsiion was obtained originally with- 
ootthe consent of the other c -heirs Barhun r. 
nan\d llittein, 14 lloore't / A.. 377, Aju ulUh 
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TIAHOMEDAW LAW— DQ-WER 

-~conUnve(i 

88 -p Jttffil of tn don 

to postetsion ajatniT ! etrs — A w Jow who is sot 
-eut tied to m re thin her le^I shire in her hns 
I and s estate has m right to the esclu ive {«sseas on 
of the entire estate nnlcss it ho iouud tl \l she was 
ut in josscssion of the entire estate either by her 
usbindorby the consent of the oth r heir orhtirs in 
lienofdiwcr AsiEEEra e RnitEEMU'e 

tS Agra Pt II, 182 
W1 ereit is so found she has sneli right EcbkeU 
BtJEsn Khav r DooLniN hHOOBii 15 W R, 82 

37 JTifpotiePatten — 

Benjj Htq til of 1632 — The viidov's elaun ftr 
dower under tie Vshoraedan iiv is only a debt 
against the h shand s estate It may bn recovered 
ft m the hcira to the extent of asset* co no to their 
hands , It does not give the nidoiv a hen oi any epe 
-ciiie property of the deceas d htjsb ind so at to enable 
herto follow that property as in the case of amort 
ga"e into tie ianefa of a don't yiVe pureftater ibt 
value —Under the Jlahomedan Uw there 

IS nut hypothecat on without seism but a creditor 
whether widow or any other creditor If In powesion 
«f the bnsband a property u ith the consent of the 
debtor or his heirs might hold ov cr not I the dvbt is 


•ttcccsaion luher tance marriage caste or religious 
uiace but aimply one of contract WiRiDPWvissa 
t BBTTDUiTTtiy 6B L R., 54 14W R,S33 
3S lo 


shares by any aubsoqueot decree would not affect the 
aesignment and if at all affected she fassignse) would 
he entitled to have the sane extent of land made up 


purchased from the assignee were consequently «i 
titled lo decree Bnry ‘'liras v Pis ^shai 

[2 ^gres, 80 

39 — — Itight ofnidon 


40 — D •poitesixon of 

seidotc— Uanlat —The widow of a Mnssulmao in 
possession of her husband’s estate under a clsno of 
Tom in 


MaHOMEEAE LAW— DOWEB 

— -contiaBcd 

dower haa a lien upon it and is entitle 1 to pcesessioa 
»a Bgai at thos" entitle i as heirs til hei cUiro is 
estisfied Should the widow in such a ease be de» 
Pnved of po 8 ss o 1 by a d crcc 1 1 fas onr of heirs 
who tike with t otico of her cUim to dover and 
wore pa*ttc larlv where her right to sue has been 
PTJircMly reserve! the li ir* take sul jiet to a I cn cf 
which the property it n t divested by the d crel 
•Held by the AppelUte B iich that in a case in which 
u htahomedau w do v had after many years of p s 
tea* 04 a# above been compelled to wake over ne 
sixth of i ec estate to her mother in law and the i sued 
her mother in law for one * xth of her dower w ithout 
interest she was entitled lo recover 1 er el iim witl out 
TBductiuaonaccouutof wasilat M oomatoOlI atisia 
B*ODif I JJEEBrTlTPJfTIsSA EHABrJI 

[9 w R, 318 

41 JteUngv tliment 

ton \nfarottr of mother for her unp'Tid do er — 
Tile Privy Counc I reversed so much of the decision 
of the High Court as ruled that the effect of an 
•x»*ugeinent between the pU ntifl and her son by 
Tihitb the son rel nqnithed bis si are id hii late 
txtbor e property was not that the mother took an 
•btolute interest in the property in sttiifactioi of 
her claim for unpaid dower but that she should have 


42 - — — TTTdow out of, or 

t^nronsfuf j>otetttton — IVhereiheisn tinj-Oiies 
* On or her possess on is unlawfnl her right is to do 
mtnd the amount of her dorer from the heirs such 
untonnt hemg TCulisvhIo from their shares of the 
rst«tn like other debts in the usual course of lan- 
R^srob t IsAiEEnpT . 2 Agra, 335 

45 —Rxghl of ,-,dor 

depMferf of etiaU 6/ hexr—Wheit a Sfahomedan 
wi*iuw imprope ly deprived of a portion of such 
rstste uoder a decree la a loit by an heir of her 
husband the quest on at to her right of dower h iving 
h<Wi beford the Court but not disposed of by the 
Tudga lu that suit.— Reid that tUo hsir must he 
treated as having taken the property subject to a 
*Hht of lien wbich was no* divested by the decree la 
tbu former suit Jabee Khabbii r Amatool Fa 
TitiA KnasBii . 8 "W R., 61 

44. Inherxiaitre — 

Tr^mftr if tcxfoio tn potression in /iru ofdorrr— 
Bight Ilf pxirrhoffr—ltetri — ffefrfthat a pnrchji*cT 
of a deceased husband s estate from a Mahomedan 
vndcnr lU pissessiou thereof pend ng payment o! 
h^ dower u not entitled to plead non latufsctioo o! 

8 f 
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DIGEST OE CASES. 
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MAHOMEDAIJI LAW— ENDOWMENT. 
. See Custom , . .1 Bom., 30 

See Cases todes Mahomedak Law — 
JroaiiCE. 

S^r.ionT OJ Sum— C nAuiTiES AMD 
Tecsts 1. L. E , ao Cale., 810 

Ir Creation of endowment — 

Verlal enl «»«<«;.— Arcordmg to llaliomfclanlAW, 
ft valid endowment may be verbally coiislittttcdvrith* 
out any formal deed ShiebO IsAeais Sihqii t. 
Abut BoKsn Shas . ' .3 Hay, 415 

2. — CTar^ef 

for defiiiile per\rid — The primaTy objects for fthtcli 
lands are endowed under the llaboraedan law ore to 
support a mo«quc and to defray the expenses of spot- 
ship thi rein The mere charge upon the profits of an 
endowed estate of ecrtvin items which must >n time 
cease, and the lapse of which will lea\e the whole pro* 
fits available for the purposes of the endowinent does 
not iendi.r an endowment invalid under theMaho- 
medaalaw Muzhueoob HuQ v Ponnsj Ditarev 
Mohapattus ... 13 W. E , 235 

3. ~ ■ ■«' - - ■ ^orde deeiaraiorg 

o/appropriaiioa— l/ofu* — The chief elements of 
wulsf are special uords declaratory of the appropna* 
tiuD 'and a proper moUvo cause i and where the de 
claration is made in & toUmnly, published document, 
the ivuLf IS comphted DoXAlCnuicD tfuicioc r 

Keeamct Alt 16W. 

4 . — — Laedt tel apart 


Kukeea Tatima t Sauxda Jan . 8W.E,3l3 

6. — h-air—Cp»elruc. 

fion 1^ deed of endoumenl — SellUnenl on perton 


vvuif the remaining four 'iiinas m favour of my 
daughter B and her de«ccndanfs as alsj her desecn. 
dints’ dcseendvtits’ ilcsecndauts, how low soever, and 
when they no longer exist, tli'n in favour of the poor 
and nrcvly” lUI I tins a.ttlcment did not create ft 


to riduce himself to a state ot ftbsolute j overty. 
Mauomep irAvirDcxtA KitAS c Loirri IIuci 

rL L. E., Q Calc., 744; 8 C. L. B., 164 


lIAEOMEDANi ' LAW— ENDOWMENT 

—eoitlintied, 

7. — - '■ f^ukf— Settlement 

Oft w<in and htt detcendanit ~ Semite — To con* 
atitute ft valid wuif according to Mabomedm law, it 
IS not anfticient thxt the word “wultf” be used m 
the inatrument of endowment There must be a de* 
dication of the property solely to the u orship of God 
or to teli,.ioua and charitable purposes A hlal o* 
rnednn cannet therefore, by using the term “ wukf,” 
|ffect ft settlement of property upon himself and 
bis descendants, which will keep such property 
analieusble by himself and hi* deserndants for ever. 


AupUL Gasse Kaum I . HrssEN Mita RAniutuiA 
[10 Bom., 7 

8. — - TBuif—Boeiettion, 

Delsi erv ^-AGron/ o/’ endo»«i proper/y— To con* 
slitute ft valid ‘ wutf" or grant made for cliantablo 
and rel gtows purpesrs it nmit, scrordmg to the doc* 
tnue of the Shiu be absolute and unconditional and 
posoeseion must be eiv rn of tbe “ mow koof," or thin? 
granted Wlieie n Jlahomedan hdy executed ft deed 
ccmveving her property on trust for religious purposes, 
reserviug to herself for life tno-thirds of the mcoms 
derivable from the piopcity, and nily making an 
absolute and unconditional grant of the rest for tho 
purjoscs of the trust,— 7/e/i that, under the Maho* 
mcdin Uw, the deed must be considered invalid uitli 


8 }rulf—31uU 

i alt—JOgki fa enr —A Mahomedau of the Shift 


ders, cn the extinction of both, to tlie htirs of the 
settlor The settlor Cl iistltuted himself the narlror 


the jnopcrtj. of Brother of the dvu.ltm eri ‘he 
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tle'ir own tnaintcnanco, they way engage tlteinseUta 
in prajing for the pirpitmty of thia ever-tndwMng 
Government *’ Meld that this grant did not remsU- 
tnte wnlf or a religious endowmentj mahing the 
” - J/'./-onrii>iip to the issue of the donee per 
■ *’ - than 

' id the 

pray 


latnre 
raaif ” 

or " «arifa j, « itu - dhige. 

does not stamp thi. ^rant si a wulf or religicns en- 
dowment AlasauEO Ali v Gobar Ant 

(1 L. B . e Bom . 88 

16 . — W vie f-~P over tif 

revoeaUo't—VritrraitOfi of rtnie and projift to 
donor f< * •' i *'• 

elarttj/ • ■ . i • * t . » 

opatnii • ■ ' ' * 

luhjeet . j ^ I . ' . • • 

Truet for w/unfenanes of xdot.Jor iene^it t,j ^,v-> 
for hvildxrg iankt— Ixiieahon bp m<nor>Aii(«s- 
qutM A wnkf must be cer- 

tain as to the pripcrty appropriated^ unconditional, 
and not subject to an rptiou It most have a final 
object which cannot fail, and this object tuusi be ex- 
prcnly iri Jorth l\hcn a wulf is irrated, the 
< - n «>ia deed ol settlement o! the aoiioa) 


if the condition of sn oltiintte 
- « - linpi nurrose be ealw- 



MAHOMEDAN' IiAW-EKDOWMENT ' 

— coaetatiecf. 


endow- 
• public 

■ >• By 

an indenture ot voiunuiy , -d ICth 

’ loci! V \ Mahomedan girl of the sge of 



profits to the eettlor The sittlor was msmcii in iou6 
to J{, and there was issue of the marnage only one 
ton, who died in i872 an infuot under the age of 
five years XT died iii 187X. and tho settlor remained 
a widow In 1851 the bicamc desirous of revoking 
the above settlemerit. and under s u27 of the Civd 
Procedure Code (Act X of 1877) she stated a eaie for 
the opiniou of the Court, contending that she could 
Uwfully revoke the trusts declared by the anid inden- 
ture, that if the could not revoke, then that the trust 
(herein declared »n favour of chanty was end for 
remoteness .and gineTally thst she was, under the cit* 
enmstanees entttUd tn have the property reconveyed 
to her by the surviving tmstee Held that the aettlc- 
mciit was irrevocable The dedication, having been 
vnade could not be recalled The lutcrpotcd 
- ‘-’’.tnrr did 
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UAHOMEDAN EA'W -EOTJOWMENT 
•~contttnted. 


tnight luctude i'tovi^ioua fof ttie benefit of the 
prantor’a family without il« operatioi a» a unkf 


tliCJ-e being no authority for holding a gift to bo 
Kod na a wultf without there being a •abatvnlul 
Sedicatjoo of the propeity to chitiUble or religions 
ufos at tome lime or other aniltlieu«f» preacnbctl 
inioliing only an outlay suit ible for such a fimity 
to siahe 111 chanty, tho gift was held not to be a 
aubBtiiitul nbondjidt Aedicati n of the property 
«a wuhf Iho uae of thlg express on, and others, 
being ouly to eovec arrangements for the benefit 
el the family and to mike tlicir property loilienable, 
the property nss not coistitutcd nokf, noi was it 
freed ftoiu livbilit) to attachment tii ciccntion of a 
d erco agunst oio of the ^rantees MauouBO 
Angiircixi CaownaBT i, Aua.i<ciiaNO Kcvott 

[I. L E . n Calc , 498 
L B, 171 A, 28 

10. — — — - ■' " ■— V vie/ Consti* 

■iiition of— Deificrt/ion o/ proptfiif ntih temporary 
ioternediate tn(tretli—-Vr\cert-itn continyeafi/ ~ 
To (onstitute a ralid wvikf, there must be a dethca* 
tion ui fasouT of a lehgiaua or ehscitatfe purpise, 
*lthouc:h there may be a temporary intermediate 


wnkif’e fimily V.asistita Dnrji CROsroneim 
1 . Alcx Fat*. SIauomed Ian*K 

[I. L. B., 18 CaJ 2 , SBQ 
20. Trui/,Co»,t,. 

<«<ion o/— Dfdieanon to pioni oijtcU—SajjaiJar 
nasiiB — 3fufieaZfi — Mtnor, Appotntmenl of, oe 


MAHOMEDAN LAW— ENDOWMENT 

— Oonfsausd. 

Hie reapectire duties of sajjadanashm and mutwalii 

J • "w • r I r ’ 


21. SeltUmenf <rs 

fatout of the uUlor^t family uith the reiermtion 
of a Itfe interest t» part or the nhole of the 
tncome for tie seffJer — “ Charitalle” — “ Jieltyx* 
cue ” — A wakf lU fas our of the settlor’s children 
and Icindred in peipctuity, with a reserTation of a 
part 01 the whole of the income thereof in favour of 
the acttlor fur his own use during bu lifetime, is 
valid Mahatned .iktanull/i Choudkry v Amar~ 
chand kunda I L R, l7Cale,49S L. Tk , 17 
1 J refeired to Udsaninyct i)A«r C4Dir<14t(ri 
V, A.hul Fata llahomed lehah, I L R,lBCale, 
SSO, dissented from In the c nsttuction of a deed 
of wnVl, the words ' cliaritable ’ and ‘religious' must 
be tiken in the sense lo which they are unJptstooi 
in MsUomedan Iiw M*uomt& Ishaix Kras t 
Sasuti Cuorh Guosb I L. B , 10 Calo , 412 

22™ — - ir«fc/-Ce>sd.- 

(luNut and reooeable dfd cnZion— Conditiom of n 
vaii</ dedication — \ Mabomedan by an iLitrinjient 


lag uiajorityt (d| in the evint of the icttl r't death 
without leaving childien, with the income of the 

f I • 


recoier her propoitimate slwri, of the property, 
notwitUstaudUig the proiisions of the above lastru- 
meat Per SneruAsi), A— There bad been no 
romjkte dedication of the property, and except eo 
far M regards the income required for the three 
•pertfi ob\<Hta named by the donor,, her properly wan 
undisposed of Conditions of a validwukf consulcrtil. 

PA^lMrctTI r ATArJIltASPTTI 

[I. L It , IS Mad., 66 

23. 7r«»-y— Cenifrve- 

/■OM o/d<ic«raenf — Wlipwa Mahomedan of the Shut 


-EaSeeroodeeB. 8 Moort’e I. J , S90, referred to. 
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3IAH0MEDAN liA'W -ENDOWMENT 


«j>eraVB ii> iBiuuuvu muh.] 


ATvihuraol llw) v Puhrii Difarey iJoUapnUitr, 


-CCUCL M 4 VSUKi V(lLluai> kiUb(« M 1^ u suujbkivia. 

Srdjcition of tlie ptopcity to c\iantibl6 or T<li(rio\u 
uici st 'OTie timoorotlJM nntl tlir uira pmcnbol 
ItiTolMog only ivn outlay suitible for «uch » family 
to make in ckanty, too gift n is kcld not to be a 
lubstintul or bond jldt Aedvcati n of tke property 


Vvlf Conytf 


altlioupk there may be a temporary wlermediate 
application of the whole 01 put of the benefits Ibmof 
to the fatally of the appioprufor or vrulcif, and 
the ilcilicStion inuet not depend upon an line criiin 
contingency, Buefi as tfic possiftfe extinction of tie 
n-ukif » family rvASA»atJi Dnm Cnowuncnt 
e Abcl Fata Maboued Ishak 

[I. L. E., l8 Cals , 399 


20 .- 


• fy'ui/iCotistt- 


-Kvilttroodetn, S .Veer*’*/. A, 3S0, referred to. 


MIAHOMEDAN DAW— ENDOWMENT 

— conttntied. 

The respective duties of sajjadanashin and mntwalh 
discuue^ The mode of appointment of sa]]adana- 
shin referred to Semlle — A minor cannot be 
appoiutcd the sa])adanasbin ot a durga or ihnne 
PesAM 1 Abdool kiBiu I, L 71., 19 Calc., 203 

21. Stiittment in 

faxittr of the family nitA rererrnfion 
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B pa;naaxa ‘qt 3uiaq ‘jp gggt nj 'aapjo pins aq; jo 
;u3qtnnoai;sB[aq; ‘pp jo uos 'puojasaq; ;ucpnajap ;s.iij: 
aq; pun ‘jsapp aq; bb-u gji;uinid aqx 'paidnaao 
XpAissaoons s;uBpnao3ap siq jo J3q;o jo auo ‘asBaoap 
siq ja;jB ‘puB aq aagjo snoiStiOJ 'aq; o; pajnaipap 
a’uii; o; ami; mojj sbai X;jado.id apnaAoramt pun 
a[qBaAoni 'q;Bap siq Ja;jB sn qa-o sb 'ami;aji[ siq 
Suijnd •aonjd jnq; ;n X;ranmmoa unpamoqBjq aq; jo 
(jojdaoajd suoiSipj) piqsnmjid aq; auinaaq puc ajaq; 
pa(;;as pun jBJUg o; arana ';ins aq; o; saijind aq; 
JO .lojsaouB aq; ‘g auo o2b 9.inaX >£;jq pun paipunq 
aajq; ;noqy — ’/o ‘•‘ossaoans siii fuioddo o; 

aotffb at{f Ui xossasapaxp ^ — oj aiutpuaiiup ‘.fyn4l 
saoiffo ail), ppi oj pib'u sptos papipp—fo laopiiQ 
‘aM/maSomijp — fo saaijQ ‘iijv.iipiui puv 
‘utusvuDpoCfog 

Zfs ‘’a: 'M. gs3 

aattig irraox m aaavHa looaay ’jms 
nt pun; aq; tuojj ;Dni;sjp o;rab ojdai qoiq.w sat'padojd 
aoq;o o; papaaoaus pnq ‘xoqvudoxddii [umSuo aq; 
JO juBpnaasap b sn ‘junpuajap ;nq; asna siq; ui punoj 
sBAi ;j •ami; Xun ;n j8q;ouB uo jaapuajiiuadns jo 
aagjoaq; Jajuoa ‘.on; unpomoqnjq japun 'una sasodjnJ 
{Bioads o; puB[ jo .lojBijdojddn uy vpi; s,^i;niiqd 
ui ;aajap ou aq p[uoo ajaq; ‘jqn.n ajoAi X;jadojd aq; 
qSnqq; uoad 'saamqsuinajia asaq; ut ;Bq; pun 5 uoi; 
'nuaqB nn sb papjnSaj aq ;on ppioa pun ‘JoqnudojddB 
IBuigijo oq; JO soBodjud aq; ;Bajap ;oa pip uoissassod 
®iS!t“iBld ‘uoissassod asjD.vpB un ;on sniv uoissassod 
DsoqAv ‘gi;uivqd o; jajsunj; s;i unq; jaq;ni ;uam 
-.uopua aq; jo ;aafqns aq; jo uoi;8Hai[B iiBam p[no.tt 
asna b qans ui uoi;nuaiiB sb ‘qoR ‘paztjoq;uBuii sbai 
oaii;ajq siq SniJup puBqsuq 8 ;b[ .laq Xq ;uaai;aioddB 
jBuigijo s,gi;uiB[d q3noq;;B‘;Bq; '898t Jo XX 

;ay jopuu ;qatuujaA 09 aq; jo uo;;dubs aq; ;noq;iAi 
puEi aq; ppq ;oa pjnoa aqs ;Bq; puB ‘uoi;B;imi][ iq 
pajjBq SB.u winp s,gt;utB;d ;nq; os^b puB : uopniiaqu 
;Bn;jiA b aq p[uo.u uoissassod s,gi;nin[d ;Bq; piro 
‘Xjiadojd aq; a;BaDtiB ;oa p[noa puBq'snq s.giquiBpi 
‘;aaui;uioddB jo paap jniiiSijo aq; japun ‘;Bq; papBajd 
jaq;jnj ;uBpuajap puB s';uaaiA\opua jBaiSuio aq; 
o; apBin uaaq pvq snoj;ippB qojq.u Xq spoop snotjOA 
Japun puBj aq; ni B;saja;ui amos puq s.noptAi qa'tqAi 
IIB ‘.nBi-ut-jaq;Bj pasnaoap ■s,5i;itiB;d aq; jd snopiAv 
jaq;o puB jpsjaq gi;aHqd Xq aaSBuBui sb uoissassod 
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( 9S93 ) 


'sasvo do xsaoia 


( 8893 ) 


( BGS3 


DlOESr OP CASPS 


( 5634 ) 


■MA.HOMEDAN LAW— ESTDO^HENT 

~conttnaer/ 


uiuijil nottljcdut^ o? the musluMM 

to loc\ Juto tbo nee intof eneb \> dividual tenint 
Uutl r the rules tbo in*ir and not the musl-wirs, 
TVfts entrusted with the col!pet^ n of rents s»d it wis 
h« ti ity to SM thst the rents were not al1o*«Hl to fill 
undilj kito ivtTiar It'ss not shovn that escejit 
ats.1 cwvtotsl timo "when the naiir was ill the 


1801 when he rtsi icd Under the rules (sec rul t 
dJ and 7) 1 e was apfoiiteJ hy the d reclor* andie-is 
under their otlera ml wvs ritnovuhle Ihcir 
pleisure It 'as coiiended at the branny thit he 
wis not a rror''r l^'ty to the suit ben S mcr ly the 
•agent or servant of the directors and n t a trustee 
that he vras properly male a defindtnt Uoth 


38 Bucce^sioa to manaseineat 

ol ctldowtoeut— Stteerssiorv <0 property 

— Aviei of fouA'{tr~-Uaas»~rnmoj^in/tire — 
IVlierc property bis been devoted eaclusively to 
relj;rous an I ilianUllc purposes the d tenninaiio>a 
©£ tb <jo sti u of Succession depends upon the rules 
which the founder of the endowment usay lave 


not bo antli need to find in favour of any rule 
of s icccas on by primogeniture solely from the 
Circumstance that (he persons appointed were usually 


KAKOMBDA'ST law— E lTBOWMESra 

—-eotUtitufd 

the tllogt sws GtitiU EiansrrPLiA Sanra r. 
MoBOuuED Asbau Sahib 8 Mad , 05 

39 property — 

JWadsr * riyftt fo nppoint oin-naper— Eiyfct oj ext- 
eaters to nominiis mfinager — Akriln — Although, 
kcconiu^ to SlabomeJan law the founder of a 


rcUtons) he cannot after \ aids name a person as 

mani'^r” * - - - * 

the dut 

manager 

or rcvco 

brio 

properly u u u u ivii o s uy u l>u i ui wu u 
the coitcxt ebovs that vt wis totended to be used in 


40 - — — ■ - — l/tsirppropris* 

f«o» / fundt KTfft of on jaiure of lrutl~ 
Coastrv Uo» of endoummC or i7riTi t — IMiere the 
mutwil'i of an endowment so'^ht to noover bis 
surhufahiil T 5,ht iutwOMl!a''C8 of w hub he hftlbcca 
dieposscssvd by a person who bad obtamed a deeree 
•gainst lin» pers '’illy and tikeu oit esfcution 
•gumst the cn '£> roicnt and the sail jnUraent* 
crcvlitor eootendod — fi st thtt tie ir o tds of the 
endowment liwl hwi approjiiitil to thw pivjosct 
thin those »perifiid Ji the hemin crcitiu it second, 


CMUt was in the nature of a pwonal cndo'inent 


esB'Uittal natiro of his trist sccoadly tbvt the 
question of the ri ht of the plimtilf to tucccs' on 


Mom* 25 W It, 657 

41 ^ — — Jltenihon of 


urged Ihft she had been oisted by defendant who 
was the son of a half brotlier of her has ■and ; hot 
defeudant contended that he had bcca pnt la 



‘'PBISC sivssnH KVTflD •» 

ttivs HViararX icy •forg hvtiyotx WYiy 

ICY ’O' iiiYSSflH KVIflO -^naiuAvopna aii? 30 
0UII? 3>I? p3A.coso.i Ajinwads oq laAVod qons qiiqq ‘qua 
'.puoquuadns tj Suiaouwa 30 la.uod aqq 30 aouop aqq jCq 
osiajaxa oqq .lOj iciqiiassa st qj •mtt[ ut paqsaA qqdu 
XiB3atjdo.id Xii?ipa.wq « SBi[ oipu aaqsiuq u 30 asua aqq 
-03 A'lddu 30U Suop ‘quauUACUctusuu .t >3 oiq'BAOitta.i Bj 
'quOttiAvopua UB 30 quapua^iu.tadus .10 ‘ij^B-uquiu u quqq 

AiBj uwpamjqEjt 3“ spi* — '•‘ouo]} Jo j. 3M0 j — 

fuautjSouDutsfij^ — — ‘ ~ 'BD 
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YSSW-XOO-xtVQlH 'paiBaJOSCAvqstuqaqq qaiipu joj 
s^aaCq” 3q3 qaaiotd o} quaiaipns si siqq pns ‘[UAotaaj 
siqjjsjimpu .ui-i uupaiuoqBl^i oqq ‘5i3sauq sqaupuoa 
-s'lm quoiu-uopua uu 30 3iiapu33Ui.wdus ti 33— vo»^«oa 
-siji^—ciaSmvui JO iBAoraaa; • "ID 
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'tnciaqi- etsoI nay Kaauvg -oq paaiaqa-i ‘ 53 ; ‘T T f 

“n '7 ■sss‘'P‘>K r T‘*Vpor n«<-"u 

javu 'A viii/j vKun^i put/ f $sg ‘. utog; g ‘-g; -y y 
•‘^iD.yuDi/suo.ig -A MiB^n^Jitoyjr ■' gj, ‘•poj\[ g ‘‘E '7 '7 

■‘IVPiouiif) musoJoa; ‘A iDoyvduQ vUdtiJl ■' ggs ‘'ff 7ii 

(, youuag pvtisuag uayaiTj m /iJiiiipoioi/Q Bug 

il)Ouj,nS£np •paiivq qtus aqq 'osnqamd uodn pjptiadjp 
figiqaiiqd aqq 30 aiqiq aqq sa auq ca ui ‘a.i03aJ3qq qnqq 
qiuii I'nuipauqsqqpuqou /Cjnaquoa aqq oq luoqaua Xuu 
■‘aqquajwa X[(H3aj quii si ‘sajqiip suoiSijai jo aaiiuiiuojiad 
-aqq puudtqsjou aiiojStp).! 30 qaupuoa aqq /C[[«[qut(}B 
-qua paqatiqqu ai« qai’q.w o; ‘aaijjo nupaiuoqtijqr t; q'uijx 
— siqtaag •uoiqeqiiuq A'q paijiiq qyusuAi piiu ‘qay iiotqu 
-qitai'3 aqq 30 1 zi 'P’b japuu [[aj ‘aaipo Xiuqipaaaq uo 
•oq’ uutqo • Smaq ‘jiiia oq; quqq p/ajf •paziuloaai 
Snoq uaaq Siitviiq ap.‘s Xq ^Cqqtquiajsuuaq 30 mojsua -u 
‘asnqaiud iq •Cqqiud piw aauuquaqui Xq /C[}J«d' BqqSjt 
juiipuqq itaqi panitiqa B3fiqui''U[d aqx •aa'ijo qtiq'q 
30 astajaxa aqq iit ui3t[q qqt.u 3uj.ia3Aa?ui uiojj sqiwp 
-aajap aqq Sdniiiuqsaj ijotjaiaiCtit'uiipamiiqooaiiiifaqj, 
■•BgAup aqq qu e.iaJdiq8iOAV iiq apuui sSuuajqo nqq 
OApaoA oq poijad qnqq 'diitAnp puu ‘qquuui qaiia ui sAup 
qg AOj oaipo qnqq oq paqaiiqqu sjiqiip aqq uiiojiad oq 
paqqtqu.) ‘qana su ‘pim Tjaanp uitiqiia u 30 suiipuqq oqq 
aiaAi^aqq qsqq iioiqujtqaap v J03 qiiis v qioqiiqiqsui sjji} 
-uiaqd oqx — '“top'ny) - sai/iip inoiOijdd fo jjuuuuu/' 
•■lad pun diysdoui snoiBiia-i fo piiipuo.i pjy.}vyyi> a-iu 
ipppi 0/ aoiffo Jo ayug — sfiyBui uuipuiig fo not/ 
•■tassv dof ling ^ '■ "Qg 


OSt ‘‘H 'isa. 8S ' ■ ' nvinj lay aait 

-OHVpt -a ijlassofl avaicj •qiiauuiopiio aqq oq 3 ti 
•5uo[aq ^qjadojJ oqq qqpu s3iq{i;ap pim ‘a.tiiqipfiadva 
'amoaut siq 30 quuoaau oqanluioa piiu on.iq « 'sqquuui 
xis jfjova q.mog ui aqij cq miq pa.top.io q-mog qiqfl 
oqq ‘aqsB.u jo jfq[tnS uaaq DAi/q oq paAO-id s«av ![(wu 
-quui B '/uitooju 01 Ryxiiyui'p — ijyvaipttu Bn 
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xvnji lay niassojx viviiyi m Knoatx vucYif 
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. ‘paiiuijuoo — 

■JiH(azR[AvocrHa[~j 5 &.vi uvasiAioHVH 


( 0^93 ) 


-ins aqq ItoqqBq aqq qaaioSii sB aa.uopna aqq 30 saiaq 
aqq qaaiuSt! so qou qnq ‘aSuSqaain aqq .lapuu jasBqa 
-dad aqq qaatsSB sb pioA qaa-tapnaA aq j[i.u quaiiiAiopua 
oqq puB ‘puiq aqq 30 aqiis Kq ogBSq.i^ui aqq 30103113 
iCtiiu aagugqiom aqq ‘^lossaaou 31 ‘qug; "lOAiopaa 
aqq 30 sqassB loqqo 30 uoiqiioqddu aqq A'q ogB»qioat 
aqq 01013 paai3 qaojqa aqoq Auiu qiiauiuopua oqq qoqq 
os ‘aSugqiooi oqq 30 ooiqd uapai aqq oq sqassB osoqq 
Xpldu oq punoq ai« siioq sjq 'sqassB quaiaipus SuiAUaj 
saip pUB piuiq aqq SAiopua I'jSi.Sqioui oqq aSiiSqiotnB 
loqj-u 33 •oSiigqioui u oq qojCqos quowujpua ub si qj 
•AiC( ui/pomoiiB/f .tapuu quauiiioptia aqq aqupiquAu; 5011 
soop quowAiopuo uu SB qiBdo qos st qt tioqvv avuiq oqq 
qi! Aqiadoid ioao aouoqsixa ui si ogBSqioui B qoqq qOB 3 
a>rx— -gg 

891 ‘‘J^ ‘iW 'O 8 • • • • u-iaavji 

aaaay 'i Aoq X-tiauj VKVUg -poAioiqoj ‘ggo ‘■y y 
s-pdoo/i' z ‘uaappoodaafpi Y -a ooiyug shiq; unitujp 

piiB ‘ 08 S 'l^S d,‘'inipipqr pauioyujir a o/iVay 

auvatsafug qiaqsiuSiqqsip ‘peg ‘-otoj 03 "7 '7 'I 
ainotjd) pauiutjiijjT "a puy jiutusj 'piov quq ‘aqqB 
-piOA jCpJiam qou sn.u oxbs aqq quqq pyjp — ‘aubsoiu 
oqq 30 iiBdai oqq piiB uoiquntqq jo s^istiailxa aqq 
qaaui oq yfauooi 03iu.i oqiajiio iii sxqjqiuBpl aqq oq Xqiad 
-Old qsiuq aqq j'j qiiul b paimoj qaiq.u aqiidsiqi «; spinq 
I f'll a3pnp aqq 30 U'jiq3iu.s oqq Suiuiv.qqo q loqqcAi 
oubsoui niBqioa b 30 saaqsiiiq oqq oioqxb ‘[Biqiiassa 
sj ‘odpiiq* oqq spiOAi laqqo 11; ‘iioq oqq 30 uoiqauBs 
oqq ‘aaqsuiq oqq .Cq opiau oiq ilua .iqiidoid qsvv.iq 30 
iioiqBuaqu iiB ojojj(£ •iiu.q oqq .fq pasi.iiax) sjOAWil 
oqq qqt.u ‘SiiiqBads ;Ci(Bjauj3 qwqsaA si qo;i)8Ji> aiiq 
ui uotqaipsiiut lopudns 30 qiiiog jivig y—'piod do 
apyupiOd. dai/iaiyai adpup Ju uut/aitus /no'//>.n saajan.if. 
H 'notfvuany ' ! 

QL “K’MST ua?s-iaai\: 

uaiiOHVjt M ociimo.id 'uinj qsiiiBSn mpqa b 30 
uoiqaBjsiqus iq pqos aii qouiiBa qj ‘ijUB.uqmn) ’aaqiuiq sb 
AvoiqAi Biq oq sa.vjOAOp iqaus sb pini ‘joqji.qduid oqq A'q 
(j.qiiAi opBui) pj.uopio st .fqudoid Oloq ^\^ — •pnmyiui 
jsuiuBo aauoap of aiopiai Jo tpituy ut Bf-iajudd J.yiiax 
fo /innuoig ^ — 1 '93 

Oil ‘-luoa; ‘"a 'T; 'I ' ' v.'HtsiaMiivu 

VAiovg -A .'ivssvii -('ist JO I) V'V 
aqq 30 ZV "s iipun oub oq qqdii b piiq qqiti siiibioij 
- 0110(1 OD.w ,Coqx ■iioi'-sjsio.l j(.uqaB ujBpio qou piiioo 
.Coqq q3uo(\qqB ‘MQiquiBqjoqi b qoiis loj jus oq pqqiquo 
OiOAV sqjiqiqiqd aqj, -ij puu ‘p 'g 's-ix; squBpujjjp 30 
sjqjp oquAud Oiiq .103 uiq)BU0j[B oq apiBj( qou sbai 
‘ qaus SB ‘puu 'aubsoii oqq jo A'qiodoid uibu; 0(iq o.ioAq 
spiaq oqi qu(qq uoiquupjp b 103 qiiw u A'((b;.( ‘1 ia.!a\0(( 
‘kbav qiiw otpq, '.CqiBd b qou suav .Cq.'ioui loqqo oqq 
JOJOUMO oqqpuu 's-puBj oqq jo.Cqiiom bj) iioiqiqiud , 
103 quis u sBAi qi quiuuqiiiBui .ui qou p[i;0J puu uu’03 ut 
aAiqaj3op stuv qiiis oi(i ‘ti jis-'jssod 103 q;us b b-qr— 
y ‘auv-.iYJX dag -qsiuq oq’q oq p.uoisji .Cqiodoul .iqq 
puu oqqsu qjs suuqBUojqu oabii oq ous uuo qinuuiopu.o 
oqq ui qioqsoiiqut uo-iud .Cub puu ‘pjqcuoiqu oq qiu 
-UBO .CvutfoitJ 3qiqqq ‘uoiquuSisai puu qua’inuopuiiqu 
(Cq ‘qiiiiqd aqq ut qiaAtnu su ‘uiiqq uodu uJlnq .CpBwqu 
qou i)iH[ qt pjoput 31 'qnoosop .Cq ijvj ppio.u qqu.u 
-qmu joo.qi|0 aqq 'siiqu.uqiuu Siitqsiv.) otqq 31 tjquop 
oiqq uo 'luoiq.u uu siiusud oqq oio.u quiu siiqu.uquiu 

-pan tiff II 03 — 
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DIGEST OF CASES 


( 663S ) 


MAHOMED A.TT LAW— ENDOWMENT 

— conJiBKerf 

JaltPr TcqMiving petuliat jicrsoual qiJal fieatioas 
Hcbsaiu Bibek i HrBSAiN bDEEiE 4 Mad, 23 

48 jr«*/ or « 

do%ed prcpe iy — Off^e o/ mul alh, \altite o/~ 
Transfer of or /erjormaneg of duties of hy ayent 
— The olhec of n utwalli is a Imst which a woma i 
equally Mitti a man is capal Ic of uadertaiing but it 
18 a pertonal trust and tho offiee miy i ot be tram 
tcrrcd nor the endorcd property conreicd to *n^ 
perso i ml oio the letinp utwalla may se) et. The 
uorA Acput\ ’ in hoolt t) Ch ^ paS® b'l oi 
Euilhe 8 'MihorordAn Law t "nific* some one i ho a« 


[1 L. H., 8 Calc., 732 10 C 1. E.. 829 

40 - ■ . iToenan perform 

my rfutiM of manager of endoutnept ~-A a oinau u 


' ' ' ' ' Tj ’ , 3 , F- 

60 — Appointment of 

4h$ reityiou* euperior of « Ma’hamedan inetfration 


been raised ahethn tl o deceased bad been of sonnd 
anil disposing mind at the time of mahvng »l The 
frst Co irt found that ho had been of sound mind 
at tl e time but the Cl icf Court on apj cal reTmcd 
Q 3 hnaing ani ai&cA that he haA hcen in thnr 
opinon unduly influeneid is these questions 


different from that o! the mental capacity of the 
dtceascd in appointing their lordships foand no 
eiidcnec of cither coercion or fraud under which 
such i fluoiice must range itself citing Bogse 
V Jiostbor BjJi 6 S L C 1 They foand no 
C'ldence of the exercise of any iiiflucnee The 
dceison of the Cliet Court was therefore rererted, 
And the decree of the first Court, m faxour of the 


MAHOMEDAIT LAW— ENDOWMENT 

— ^OAfttivetf 

plaintiff was maintained Satau STrnAUMAD r 
hJcTiKS MuaAUUAU I L £ 22Calc,S24 
[L. H , 22 1 A , 4 
51 Alienation of endowed pro 

petty — Wvif — innifation — According to 3Iahn 
nclia law wufcf or ei dowed property is alienable 
uVf property is rot the less wukf pr petty hecanso 
of theuseof the nords mam a >d altamglia’ m 
tiic grant provided the grant clearly a\ pears to have 
been intended for eharitihle purj osei A mutnalli 
Of euperuitcculent of an civdoumcnt u net barred by 
limitatioti if he sues to r euver possession of endowed 
jnperty uithia twelve yiars f o<u the d^tc of his 
appoiotncnt iJewum DosB Sauqo 1- hUBEUioon 
vteH 6 W E , P C , 3 S Moore’s L A , 380 

62 Jltfnaliois ty 

murtralfs In deal ng with the mutnalli of an 
endoamont it is not neemary for the purelnscrto 


All V SowixnoonviBSi Bissz W E, 1864, 243 

63 — -- ■■■■■■■ - — Omni of mtearv 

lease —According to llahomedan law the trusters of 
an endowmcDt cannot create a valid mintsi tenoTB 
at a fixed rent by granting a lease of an) portion of 
tbewuil iroprrty BooiATAtir Zou«aooni»zs» 

(6 W R , 168 

64 - ■ ' ■ .1 - dfienaftoA ef 

toad deeolei cn part (<i relievovs purposes —Where 
tbe wlole of the rnfits of land are not derotci] to 
relii’ious poTposci hut the land is a heritable property 
burdened with a trust— ey the Iteeping up of a 
faint « tomb, it may be a) mated eubjrct to tbe 
trust FsJiTOO Bibei v BnuEBUt Law Bbokut 

PO W E, 289 

65 Afirnnlioa of 

muXf property — St it to *et nrtde ivcA otienalioH— 
Jisght to me — CsrtJ Troetdurt Code fAet Sjy of 
i8S2^. « 53^ — Jfa^oiM'fon (atr Plaintiffs sued to 
recover pMscision of c rlain lands alleging that they 
had been granted in wnkf to thi-ir ancestor and his 
lineal descendants to (hfray tbe expenses for, or 
conuetkeft wiVu the stTvicra oS a certain mosque, 
that thnr father (defenda t ho 3) a d irus as 
(defendants hes, 4 and 3, who were mulnalha 
in elarge of the said properly liad lllrgally alien* 
ated some of these lands and had also ceased to render 
any aervico to the mosque, uh rrupon they ithe 
planUffs) lad been aetng as mutwallis iii thnr 
stead. They th rvfere claimed to he rntitlcd as 
atuh to the management an I enjoyment of the lands 
so dispute It ass to tended tmfrr oltrf) that the 
plamtiffs could not sue li the lifetime tf thrir 
Esther (defendant Lo 3) he totlavirg transferred 
Ida nglU to thenu field tlat the plaint ffs were 
entitled to sue to bare the alienation made by th'ir 
father and eonsios set aside and the wuVt propirty 
restored to the sen ice of the mosque They were not 
mmly bcncficianrs, but members of the family of the 
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DIGEST OP CASES. 


( 66J3 ) 


MAHOMEDAN EAW-ENDO-WMENT 

—conltnued 

63 — Mtieonduet — 

Where the pUintiff sued to recover certain property aa 
r\ u\ f on t\ c ground that the niutwalli and hi* an 
cestor (a former mutnalh) had miscondueted them 
Belies by selling to 8 me of the defend itvta the pio 
perty which iVaa the suhiect of the endowment — 
Held that as -vlaiutifEhad sbwJnio title either aa 
heir or otherwise, to partahe of the benefit of the 


[10 "W U.. 468 


of taUicadir and fio n certain lands thinto apirr 
taimng on the t-roun I tlut he bat by the authoiity 
vested in him already diaehirgcd JtX fr ni employ 
raent m consequence of disobedience the alleued 
cause o! acton being an order pa«sfd by the Ciijl 
Court deertemg to tl • defendant a inantity of land 
belon.,i«g to tl e (staVlislwent notisithiUnding the 
luperintendent I objection that U was no loiser 
talhesdar— ZfW<f th t the plantiH s cause of oction 
WBi correctly stated for it was by the order in que* 
tion that his nominee was put aside and the defendant 
declared in hs>e a rght tothr land as tahheadar 
and that the defendant i daimins to hold indepen 
dently of the lupcrmtcndent was an art of the gravest 
disibeherce wamMitiiig the plaintiffs interlercnec 
and the txcrelse of his authority Jltld too tint the 
suit was Dot barred hy limitation as the defendant 
hcU hs olTee subject to the general eoitrol and 
authority oftlieaup<riiitfnJ<nt, farthpani»»eteeuiing 
the same trust JIeBer Att c GOliMt^P^ur? 

[U W 11,333 

65 pu/e that reran 


ineoTOC rcUtrs ta s ich managers or mut r allisat I ave 
no benefiiul interest in the usufruct of the enlowcd 
properties «r are stniigers to the endowment 
Tat ng into consideration the nature of the institu 
tioi the character of the grant and tic posit on 
of the sMjalanavhii tl i rule was h'ld not to ap|ly 
t) the PisscMiii khanWi Ifomcnntv r «rstrDcn 
Dll ahat Aawau Mei-s I. L B , 20 Cale , 810 


MAHOMEDAU LAW— ENDOWMENT' 

~eonelude(i 

Tin. sajjadamashin i» not ’luble to income tu in 


[L L. E,, 27 Calc , 674 
MAHOMEDAN LAW— GIFT. 

Col. 

1. LiW APrurcABis TO . . 5C12 

S CoNSTKircftio'e . 5CI3 

3 ^ AtIDITt 5C>il 

♦ Rbtocatiov . £CG3 

8te CosiPBOMisB — CovSTntJCTiox bt- 
Toscita tyrECT op ahd ssTTixa aside 
Deeds op Coupeomibe 

[S Bom , A 0 , 77 

See DEED—CO'eSTUDcriO’C 

[I L R., 13 Alt, 409 
, See Lisi TAtm Act 1877 art 9I 

[i L B , 21 All , 450 

I till APPLICABLE TO 

1 Law of eciuitjr and good eon- 

ecjonce— Cose* ^ inierif'inee m-tmoy* andeaiit 
—The application to tfaloTucdans of tlieirom laws in 
eases other than those eoming under the denomination 
of inheritance roamage and casts (*? in ease of 
gift*) IS the administering of justice aerorlmg 
to equity and good conscience ZoitooROODBS't Sin- 
PAR V Baharoolia MBcaa WE, 1864, 185 

2 Q.tieBtioiia aato gift arising 

in Bttita— 0»«yal AiiJ Covrtt Aft Tl of 1871, 
t 24 — Under* 24 of Art VJ of 3R71 WahemeJin 


[Agra, F B,Ed 1874,283 


2 CONSTRUCTION 

3 Doeee from l/’nfoinfrfrra letrfoie— 

Title — Ifefd that a donee h IJing fron a Mnho- 
melanwi low doc* not ac juirc nl cttir title to Ih pro- 
perty than the don rlicTs If hil JlAnoiiEO Noon 
KilAwr HurOtai. lAgrn, 67 

4 0iti fop eonsidaration — re- 

toe lie ffrant — Coni/rwejiin n/ n en< 

— One of two brothers eo si arcra in ancestral 
land* die I leal mg a utlow uiio th (upon beca no 
eititled to oicfoirth of her hiiSail* lUirc of 
tl c family s Iwritanee t\ itl o it r I nquidnni; her 
Ti.ht to claiw her slvarc, in leu thcriof she 
Tcecived an allowance of cash ant prsin TIio 
snevlving beothre maV an aTrancfinent wi h her, 
nhicli was earned Into tiicct by document* By one 
iDStenmcnt be grante 1 two villages to her By an- 
other she accepted the gift, giving up bee claim to 
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3IAHOMEDA1T LAW— GIFT — 

3 VALIDITY— coiiitnufrf. 

13. 1 Gift hy ffr*o» 

lahounns vi^dtr dxuase — Under the Mabomeilin 
law, the term “ marz aUmant ” is applicable not only 
to diseases which aetuilly cause death, but to diaeaset 
from which it is probable that death will easne, so 
as to cusender in the person affected with the diavase 
au appreheiislm of diath Under the same law, a 
person Kbounn" nuder such a disease cannot mate 
a valid gift of the whole of bis pwperty until a year 


_ 14 Gift during 

mortal illtiesi-~Ponatta mortit enusd — J/arr-ef- 


applicable to man uhenaut gifts, several questtons 


capacitate him from the pursuit of bis ordinary 
avoeatioaa or standing np for prayers, a ciKomstmec 
which might create in the lumd of the sufferer an 
apprehension of death ? (4) Had the lUneas coQ« 
tinned foi inch a length of time as to remove or 
lessen the apprehension of immediate fatality or to 
accustom the snfferer to the malady f The limit of 
' one year, mentioned in the law boilu, docs not Uy 
down any hard and-fast rule regarding the character 
of the illness , it only indivates that a coniinnance of 
the malady for that length of tune may be regarded 
. as taking it out of the category of a mortal illness 
UasaiBiT Difllr. OoniM JATran alia* Fahhbr- 

xrttiH 3 C W. If., 67 

16 Abitnft of tm- 

medial* opprebension of death— " Man ul-maut’* 


( im ) 

MaHOVIEDAN IiAW-GIPT— MnfiBKed. 

3 VALIDITY— eonfinited. 

le. — — ^^*e^l<^« of iFU* 

*»ed»af« appreieniion of death — Semlle — A gift 
hy s Biclc person is nnt inialid if at the time he 
ttmde it he was m full possession of his senses and 
tliero waa no immediate apprehension of death 
o SuuwAa I. L. R., 9 Bom., 146 

n. Gift in hta of 

d«l{ for dotcer—Sale—Diaer^ — Held, that the pro- 
'i»W08 of the Mahomedan law applicable to gifts 


l8- — — — jr«// — j)i}poti‘ 

fioit Paeoar of heir — Consent of other hnn — A 


in»\Ud Sild that the instrument, thongh pur* 


cooseot of ocher hem, and those conditions not 
baviQg beiu satisfied it not only fell to the ground, 
hut the parties stood in the same position as i! the 
document bad never existed et ail. WAtxn (as r 
Atifip AM L I. R , 0 All , 357 

... 70. Deati led yi/7#-. 

Ccuseat of heirt~~Mii»ha‘~3ietiiefy of pattetnon 


waa proclaimed by beat of tom-tom, and that the 
lenunta were called upon to attorn to the donees, who 
•Rbseqnently collected rent The widow took no 
exception to the gifts, bnt after two years one of 
the daughters bronght this suit to hare them set 
aside as invalid and to recover her share as an heiress 
her father. JZeld (1) on the evidence that the 
ottAttatioa of the heirs was regarded by all the 
psrtiea concerned as evidence of consent^ and that 
the-y did consent to the death-bed gifts at the time 
they were made, (2) that this consent not hsviD- 
bcoi rooked on the donor’s death, and there having 
hccij auScicut delivery of possession, the gifts were 
8 I 
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SiIASOMSDAlT LAW— GIFT— 

3 VALIDITY — eonitnutd 
llaliomedana does not cure the want ot deli\eryby 
the donor MoQUlsBl v Mabamad Sabsb 

P L. B , 11 Bom , 617 

3(5 QiFt of undivided propetty 

~-Mv$\a, or con/unon— Change of pastei$io»—~ 


British Govern neat *0 that they form for rvrtmie 
purposes distinct estates each haring a separate 
number >a the Collector s borlcs and ea hliabletothe 
Governmciit only for its own aaseseed rc%«i>ie the 


itu:8Rcox(98A IsSArooy r ABAcooriasa Ksatoob 
ri6 B Zi B , 07 S3 W 208 
L B . 2 1 A , 87 

31 Gift of property net in poe* 

eeeslou— Gt/? e/amntnifans /«< c«f oa lent and 
muliitiana rtghti—JUutha applied to g/l» of tta* 
norfitjone'f and uniimded latyie —The rale of 
llahomedsn law that no gift can be rahd nolets the 
iab3cct of It IS m the possession of the d oor at the 
time when the gift is madi. hasrclition so ferae it 
re atee to laud to cases where the donor professes to 
give away the possessory interest in theUnd itself. 


MAHOMED AN LAW— GIFT— eonfinoed 

' 3 VALIDITY-— cosftnBed 

to hu wife the defendant of a house belonging to 
himself but let out to tenants anddulyrogisteredthe 
deed In t8"6-77 he eansed the house to be trans- 
ferred into the name of his wife in the municipal and 
tazandan books After the Piecution of the deed of 
gift and down to the time of his de >th in ISStiiTG 
eontinncd to collect the lents as before and they were 
entered lu his looks and drawn npoo for family 
purposes in the same manner as they had always 
been In 1881 82 fT G had an account of the rents 
of the bouse prepared in hia wife's name from I87t«"2 
op to date iief I that the abnre circnmstanees 
afforded sufficient eiidencc of possession having been 
given to the defendant eitl cr in 1871 or 1876, to 
satisfy the requirements of Uahomrdan law S O, 
be og the husbau ! of the dcAndant w ould natarally 
cootiaue to collect the rents ns her nisoager even 
when he regarded himself as having parted with the 
ownership to his wife which the above mentioned 
cirenmst'iuces snihr entiy shewed that be d d In 
1683 H G cxecafed a sec nd hiba d ily registered to 
the defendant of an un nided moetr of the house 
>n which he and the defendant resided and to which 
S O and his brother were entitled m e<iual tbsres 
No partition had been made between A G and Ins 
brother wbeu Jl G died Held that the gift whs 
invalid as being a gift of a nnsli i ’ or undii ided 


33 T»nwa~-G\ft tif 

muiha—XJ’nditided pari—Atrertained ehare — 
Transfer of pos»e*»io»— l/utafion of name*— 
Beficerv of UGe deede—Benijm Cieif Courfe Aot 
Cn of S4—ren.ton Aet CTTirr ojf 


the whole of winch is ht out on lease to tenants, 
invalid Nor is there any prinriplo by wbieb to 


whole pension ho mutslion of names was effected 
bAthft.Gfwec'i.'njW/. wpatAW. hut rJjftd/ic'lot'p.tt.viii 
tbe sanads in respect of which the pension had 


82, JTita, or deed of 

gift— Gift Ip Auslaad to ici/»— 2 o»»<*»«o>»— Cta« 
(laved receipt of rente t ; Ans&and— ZI«>3»sd, 
ilanoper for icife—Oifl of 'tntieha" orvndtTtfied 

S ort—Sobteguent partitio*— In 1S71 S O, % 
[ahomedon, exeented a formal hiba or dieed of gift. 


delivery or traosfit of possession ’ 


as, nndeTthess’ 
8 % 3 


Tot. Ill 
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MAH065.EDAN liAW— GITT-^oJiiinwi. 
3. VALIDITY— 


Q 7 Interest of 'donees tinde* 

fined by gift — Euttpi hy dontu of rtAt nf laitd 


wbicb had been Ut by them as the managers of the 
donor, IS not a sufficient tahing po’seseion to satisfy 
the requirements of the Mahotnedan law. Vitivna 
Aumia. *. GntAit Kadar Mobidin 

[6 Bom., A. 26 

88. Gift in lieu of dower -/n- 

de^Rifeneir —In a suit upon a hibanama alUjied to 
have been executed by the husband of the plaintiff, 
Rivine her twenty two shares in a viUsge es a Rift in 
licu of dowcT, the Civil Jnd^edisail8si.d the suit upon 
the ground that the omission of the amouot of the 
dou cr rendered the instrumBot of no validity accord* 
ing to Mahoiu^dan law Hild (reversing the d»crec 
of the Civil Judge) that the suit was maintainable, 
the instrument expressing plaioly the specific shares 


38 Gift without defiorne ro* 

spectivo Bbares of donees— T/ o/ 797/, 


or detail of their rcsptctive shares vvhertby a yoon- 


MAHOMEDAIT liAW-GIPT— confinaed. 

S. VALIDITY — eoBtiBued 
cuted a deed of gift of his estate He never came 
into possession of the second portion of the pro- 
perty Held, with reference to the question whether 
the donOT had fulfilled the requirements of hlaho- 
medan law by putting the donees into immediate 
poasCBsion.that the deed, having opirated lu respect 
of the first portion of the preperty which Z had be- 
come possessed of under the will, operated m respect 
of the second. Kizau-bd-vib t Zabrba Brei 

CeiT. W, 338 

40 — '■ Undefined gift— Oi/f 6y 
father to «i«9c son — The rule that an undefined 
gift of joint undivided property, mixed with property 
capable of division, u invalid by lUahottiedau laW, 
does not apply to a gift by a father to a minor son. 
WajeedAUc Asnooii Ati W.R., 1864, 121 

41. Gift of defined share m 

land— Seyiai »<« properly —A defined share in a 
landed estate is a separata pmpertv. to the gift of 
which the objection which attaches under Sfaho- 
medan law to the gift of joint and undivided pro- 
perty IS loapchcabk JlWAW Kaxbsm r luiiAZ 
Bmam . . . I.X. R..2A11,Q3 

42, Ojft of defined share of 

property — Tontsiion—Bamjia Cc>f«— Xmamia 
Code.— A Mshomedan bequeathed hii proptrly to hia 
two nephews. Gulam Dssnl and Gulam Ah. as joint 
tenants GnHm Ah died, leaving a widow and a 
daughter, who rontinued to be joint tenants with 
QuUm Ilasul, but the latter coMinnidin izclusire 
possession of the property, subject to any dans which 
they miebt establish to a share in, or a charge u»n. 
It GuUm Dasul. by a written instrument, made a 


his death in napect of a portion of the property 


competent to manage Land paying revenue. Z He- 


ated by the mere reservation of tlit laconic of the 
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aq jfjjatloJtl Biqj jo uoiju[OAap puB jiuutaSBUBia aqf 
.Wj[ '^jinjodjad ni sjuBpuaosjp jiaqj puu B-wjqdnup 
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•Asu[ uttpaaioqBpj aqj Japan pquAut si ajBjsa-ajij b 
JO tJuBoS y— 'aaaop ui uoitsissod fo ;»uj£ — a;i>jia 

■»/}l Jo if 10 ^ ^ ‘ 2,9 

ggX ‘-raoa: 81 ‘-a 'T: ‘I • • ' xitiaryj; 

•a KTaaaiiv; •paqstuSaijsip •'J3T''oioj 

[Oq utfr/«o j -A ’.yjii/B/ir SV(X Xjuji .piSu 
ifjBjaudoJd B JO jujuit[snqB}Sj oqj oj ojqBsaadsjpuj 
^^ajavasqB pats tessaaau st utsns jjt 3 vi ut jtiqj u-Aop 
3 u;ie[ jC[joatjstp aib[ uBpamoquj^' jo sjxa) oqj jo 
aSGiiSuBf aqj 'ptl''AUt sb.ss jjtS at[} juqj pp/f—'jjig 
aqj jajjo jo ajojaq u'oissassod ut .laAO ojoAt sjatiop aqj 
JOB Jouop aqj jaqjpn juqj paJUjdt[B ji juq •pifsBai u 
JO asn aqj joj jouop nupouioiiujq u .Cti unqj oj passud 
aaaq OAuq oj paSajjB jji 3 jo paap ti japuu uoissaitod 
ja.voaaj oj paiaiup sjjtjuiBjd aiu ajaq.u ,?[ 3 u!pjoo,aY 
-pa.ssQ[joj puB OJ paitajaj 'peg ‘-woff g ‘7/ -/■ -y 
‘Hm(sj3iiauajf[ -a mp-pn-utyof^ •uoissassod iii aq 
jsnut ojojajaqj .touop y •maqj ju'jqj't.u sassud oojj 
-duasap iuu jo jqgu ou 3 jojajat[j puu ‘jji 3 «j'o 
aaaassa aqj 'asbj nupautoquj^ ai[j jjpim ‘oju’ nisijs 
pat! •fJaAiiao;— V/itf .»»/ J'/oi;iia«sy— oou 

SiSSOd fo pw^ll : .gg • 

ge?” “nv os ‘'a ‘i iJ 

^ nvng ny aivp -a mig; oniicji 

■a.Atjtaadout ‘awj ut)pau!oqt!|g pqj oj guipjoaaB ‘aq 
jqSiuipaap oqj ‘oanop oqj oj joao opimi tuiqguiAuq 
JOE ‘iMop aqj JO jaaCtjtts aqj 'Kjjadoad oqj jo uois 

-sassod jsqj paap oqj jo uoijBuaauua aoj punoaS ou 
SBAS J! jutp 'saBpautoqBjq uta.ujati jjv3 jo pwp v 
JO asEo aqj ut -p/ajj-— -aanop 0/ mifsn-yod fo 
aaayap fo luujf^^jfiS fo paop fo uotfvipoupo 
Jofpuno^ff — .Ll f' 

■9f ‘-pm ei ‘s •'I •!] 

;Ydii'i[ M aiivssiiji •uoissassod to .fwAitao 

JO jnB.u aoj AO ssauajtutjaput ‘ 

•panitt/uoo- 
'pMuiftioa- 


•a.110- 


.lOj aaqjp ‘pijVAai 
-AiiailVaV. ‘C 
JMlVI KVaGTHOHVH 


( 0399 ) 


on SBAI. jjtS aqj jBqj pjajg" -opBui uaaq jou pBq 
A.iaAijap qaiq.u- JO ‘aji.u jaaq stq jo OAuqs aqj aaAoaax 
OJ pans Ato'u puBqsuq aqx ’BJllS OAijaadsaa Aiaqj 
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•MAHOMEDAW LAW— GIFT— 

3 VALIDITY— eo»ftnae,7. 

65, — ■ ■- '■ - Change of fot- 

temon—ConuderaUon — Ou an Usue wbether an 


that tlie gift as effectively made Kijiabu'*- 
KIS3A Bibi V nTJaiivi BlBI 

JT If. R.. 3 All., 20S 

66 - — — — 

render and dehrgru to domt — The pLiobff’* df» 
eess'vl aistcr la her hfetirae was the ouncr af three 
aad a half uadmded ahares la a iilbge, which she 
mortgaged in 1816, upon the terms that the mort- 
gagee should be put into possession, and that he 


67 . J.li«nceof rtitn' 

‘ ' , • ’ ’ • deed by a 

' e adopted 

eld to be 
ft to take 
being a 

complete abscsec of any relinquisbrnect by the donor 
or of seism by the donee JstwoNt Snroiues Ubbt 
SiNOOEB a Jet Isikguzb Ubbt Sibojee 

[6 W. B.. P. C . 40 
3 Moore's X A , 245 
68 " Tomtit,” or 


JIAHOMEDAK LAW— GIFT— eonf.nticif. 

3 VALIDITY — conlinued 
JbUovmg ‘‘But S, or her transferee, shall get 


^Astrac r Shaista Bibi . 7 N. W , 313 

69 and at- 

(tptanee of pottesnon — iJesidetife and receipt e/ 
ftnt by donor — A Mahoraedan husband eicciited a 
•‘hibbn’ or deed of pift without consideration in 


wanb returned to the house resided there vntU hit 
wifo till bis death, and receiicd the rents of other 
parts of the proptrt} comprised in the bibba The 
fonlinned occupation i r resilience and receipt of rents 
«ereins\i<h circumitnsces to bo referred totbe cha- 
fsctec which the donor beai-s of buslaud, and to 
the rights and duties connected with that character 
AAltBA Bibi « Esatua BI 8I 1 Soiu , 167 

00 Oift Ig ftKetasi 

to tet/e— Delioecy of pottemon—Q^f raUdtIg of, 
at agaxntt cfrdxlor, or eii^eejaenf b na Ude yitr* 
cAascre— The pUintiff. the oika wife of the late 
Bawab of the Carnatic sued for a diclaralion of 
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MAHOMED AN LAW— GIPT--eo»/in««rf 
3 VALlblTI —confjnued 

68 — H\ba Itl 

Otfi made in consideration of service* rendered— 
Donor not i» postession-^Possenisn not delittred 
to donee — Tbe fuDilataeot&l conception of bib& U1 
jvraz or a gift for an exchange as understood >n the 
j^Iahotnedw. Uw, u that it la a transactioa made up of 
two separate acts of donation, < e , of muinsd or 
reciprocal gifts of specific property between two 
persons, each of whom is alternately donor and donee 
It does not include the case of a gift in cooMderattoo 
only of natura] love and affcrfjon of eervices or 


Doaieiny ShtST\f un ni*sa I L It SSUt 2®5 
un nuea Pi&i v Jlajita Dxbt 1 L B 9 


and Umara Segnm v ifoesein Ati £ia» 13 
TT S , dOS referred to BtBiu Btcnta t Moniu> 
tun HiatK 1 L B,11AIL,1 

68 Pease*, ion— 

Oifi preperl}/ atlaeAed by Colleelor for 
Brrtttr, of rttennt—'S ’W T Land Penanne Jet 


Act^iO XI < of 1873 All that was necessary to a 
talid gift was that the donor should transfer posses 


Tfn ni-v bHiH i is,ai^4ix i\u , xot> 

70 IneompMe gift 

—Absence of relinjnitbmenl bg tfonor. — Where a 


71 — — Validily of gift 

— PosreMion— “ JfajSo ’—A deed which was 
'fo&nd in «Ccet to be a deed of gift comprisnig 

• r . ootbeSith 

• The deed 

• a • • donees in 


MAHOMEDAN LAW-aXFT-conl.sued 
3 VAliIDITl— eoatiaseii 
ptopneUry possession of the aforesaid property ar 
my rqwesentatives " Mutation of names was subse- 


15 Cole 69i- L £,,151 A Sit and d/atummaif 
jlfaoilaz AAmaiv 2uSajia tlan I L 11 All, 
460 i S , 36 J A , 205 referred to St jrjoi 
Aiuus Entx S' Etnsi Bsaixi 

[L I. E , 18 AU , 1 

72 ^ . Alleged gift hg 

a Ifii&oniMlan father to hit eon — Jlenami transac- 
tion Eeidenes of transfer of ovneritip —Govern- 
ment securities were indorsed and deliiered by a 
Mabomedan father to bis ion m the presence of the 
local Treasury Officer On the quest on rsisid after 
tbe father’s death whether this was intended to 
transfer the ownership, or was a beuami transie*' 


of the interest The High Court found that thso mer- 
ship remained in the father On a review of the 
possession of tbe parties at tbe time, a d of their 
•ubscqnent cooduct down to the father's death the 
J udicia) Conmittee affirmed the judgment of the High 
Court on the evidence pointing out that the first 
Courts tbeory of the rcssrvafion diffircd from the 
. »> »v .1. J e a ■” ‘hat aetnafly 

lonanru 

^ , 9AII,26T 

L E , 24 X A , t 

73 — Oift not perfected 

by posststxon — Nteeaeifg of rfefirery of poeaee- 
Sion— Jlegutralion —Under the Mahoinedau hw, a 
registered deed of gift u not vatij if it is never 
perfected by possession The Slafiomedan law re- 
quires that the donor should be in actosl nr at 
least constractii c possess on aod that he sboul f give 
actual or at least constructive possession to the 
donee Registration is not equivalent to possession 
IsuAL r Raiin Siusnasi 

fL L. E . 23 Bom , 682 

74 — Elia hi iicot— 

Selttement s» Iteu of dovei — rosseeiion not Irani- 
/errrd — Palidily On pussi 0 of coniiderntion -~K 
Msbomedan executed a deel of sdtlemcnt ot 
mlajw iaal in lieu of dower oi bit wife, who 
left lum shortly thereafter without ever aequir 
ing possession On bis eonteuJiQg that the acttlc- 
tocut Was invalid —Held that n b nl fide trans* 
actioQ by way of • Iliba bil iwax ' (as this was 
found to be) IS luptiortcd by proof of tbo artnat 
jaasing of tbe eoniiJeral'on agreed to bcgiieo} that 
the consideration in this case was the r* lease by the 
wife ot her right to dower from her husband and 
that auch release was completed by her aceeptanee 
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MAHOMEDAN LAW- GTJ AE.DIAN 

—fonUntud, 

0. . ■ . Cmforfj of tltxldre* 

^9i IXo/186i, *. 6 — .The MihoEoedftna 
law takes a more liberal Tiew of the THother** nght 
with regard to the custody of her children thin 
does the Eoghshiatt, uudi.r which the fathei'atiUa 
to the custody of his children inhsists from the 
momait of their birth, while under the hlahomedaa 
law a mother’s title to such custody remuns till 
the children attain the age of seven j ears An »Ti>h- 
cation was made hy a llahomedaa father under 
s 1 of Act IX of 2661 that histi^o minor children, 
aged respictively twelve and nine years, should be 
taken out oi the custody of their mother and banded 
over to his own custody The application having 
been njected by the District Ju(^e, an appeal 
was preterredto the High Court as an appeal frtm 
an order It was objected to the heanng of the 
appeal that, in view of s 5 of Act IX of 1831, 


lu lue piiueipiesut me Mauuuituaii taw, sue sppei« 
lant was by law entitled to have the children in his 
<ustody, subject slwaye to the prmciple, which' lauet 
goiern a case of this kiod< that there was no reison 
to apprehend that by being in such custody they 
would run the mk of bodily iQ}iire, and that (with' 
«ut saying that this exhausted the coosideratioos 
that ini,.ht arise, warrautuig the Court lo refusing 


10. — — — — Qnardxnmhip of 


JIITTEK 0¥ TBE EETITIOH OE SllUoatED AXIS 
Euas Linnu DEQtrsi r Mahomed Amib Kbaw 
[I.L 14 Calc., 615 
11 . — ifxno — t?war- 

dxan of properly — Certijloafe of yuor Itanebip— 
Under iheilahomcdan law, the brother of the mother 
of a femile minor, whose parents are dead, is entitled. 
In preference to a mere stranger, to the guardian* 
ship of tbs property of the minor, Unlcw it bo t<>owa 
that he 18 in some way unfit to takeehaigeof each 
property. 1^ THE auTTEn op the PErmos op 
JUAM Drrsn Jmax Btrtstt r. TiiACSo Bibeb 

, CI*I«-E<.0Cale.,e&9 

12.. Sister— J/» nor. 

CuitoJy o/~Protltlule — Held where the plaintiff 


ItAHOMBDAN LAW— QUABDIAIT 
—eontinved. 

•ned for the custody of her minor sister, as her legal 
guardian under h^homedan law, that the fact of 
the plmutifi being a prostitute was, alt'iough the 
vras le^Uy entitled to the custody of such minor, a 
sufficient reason for dismiisiag the suit in the inter* 
cats of sneh minor. AbASI e Dt7K^E 

[L L Xh, I All , 698 

13. — Uncle— yep^ no 


14, Sntt /or rtshlu- 

tton of tniitor tc»/e t» cnHody of her nolher — The 
plaintiff sued to recover ,V. who was ten years of 
age, alleging that he had been msmeii to her that 
she h id remained at his house and that her mother 


property dismissed. ITazeeb All « Raix All 

[6 II.W.,ie8 

16. ^ale by yunrdi<ip 

i^f prepepfy of minor~rurch<tter, /light of— trader 
thoMahomedan Kw. a sale hy a gntrdian of property 
belonging to a minor is not permitted otherwise than 
in case of argent uecessiCy or clear advantage to the 
infant. A purchaser fniui such gnsTdian cannot 
defend bis title on the ground of the bond Jtdet of 
the transaction. An elder brother Is not in the post* 
tiott of a guardian hanoe any power as sneh or« 
the property of his minor sisters BresiZAV r. 
SUtDAt RooEcr . 3 B L. B., A. C , 423 
S C Boishttv t Doolups . 12 W. B^ 337 
18 . ■ - — ■ — — Brolheri . — Under 


Doostee Ebait . 8 Agra, 21 

n. — Legal necettily — 

&ife.— The question of legal necessity d es not neccs* 
sanly arise m cases of sale under the MaLomedan 
taw ’ * , * ’ ’ *■ 

nd • ■ 

fit . ■ ' 

of ■ . . ’ 


IB. — Sale of nitnor's 

prnpef/y— falidily q/ s«et «al<— Sj»'*fio» of sit* 
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DIGEST Of CASES 
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MAIIOMBUAN liAW— GtrABDIAK 

— conttn ued 

•ttffected thereby They could only he so elfected if 
clrouinatatice* existed which would foruish grounds 
for applying against them the rule of estoppel con 
tamed m s 115 of the Evidence Act or the doctntie 
of cijmty formulated ms 41 of the Transfer of 
Property Act hut here no such tircumstauees 
existed Sitaeui t AuiE Beoum 

[I li B. 8 All, 334 

22 . - • — Pfliner of sitor 

dxant-'Sale hy guardxan of property to tofcteA 
ward s itlle i at tn dispute and for tho lentjit of 
the tatter — By the Mahotnedan law guardiana arc 
not at liberty to sell the immoveable property of 
their wards the title to which p -operty is not d s 
puted except under certain circumstances apeciSed 
vn Macnaghten's Principles of Mahomedan I*aw 
Ch VIII cl 14 Rut where disputes existing as 
to the title to revenue paying land of which part 
formed the ward s shares sold by their guardian 
were thereby ended and it was tendfted practic 
able foe the Collector to effect a settlement of a 
large part of the land a fair pnee oofeover having 
been obtained the validity oi the sale was mam 
tamed m favour of the Jimrchassr as against the 
wards for *' 

though the 
•of the sale 
meat repeats 
that sQttlem 


MAHOWEDAN LAW— aU ABP 1 AN 

— ccocfiiifeif 

A ■f’ ^ C d2j, ami OifToj JJalA j4 v amid 
‘Ah I X, S 9Ml 340 rtferredto NiZAii n. 
»H Shah r AuA’ina Peasad 

[I li K,18 A11..373 

MAHOMEDAN LAW-INEERITANCB 
S<« Conteets 1 Agra, E B , 39 
{2 Agra, 61 
3 Agra, 82 
1. 1/ R 10 Bom , 1 
I i> B., SO Bom., 69 
L L. R, 21 Bom , 181 
See IiHuatio I 1, R , 16 AIL, 29 
See tlABOirepAH I aw— C rsrox 

[T I. B , 21 Calc, 140 
li. R , 20 E A , 193 
See SlAHOUtDia Law— PSE srjrmoa OP 
DEATH LI. B , 2 AU , 825 

See StATEET L L B.. 3 Bom , 422 
L R,, 0 I A, 137 
12 Bom , 156 


Eihi Prir JSA I Acrnp Au 

[LLB.IQ Calc, 627 
L.B.,191. A,86 


Eindied related In equal 


24 ZTitde of mtaor 

iifiB hid of fB»«or/or acl af perion tnlAomt 

oathoritH P^porUng to act at ih« guardtat of 


KjutOok low B,315 

3 Helra of missing person— 

Dnixon of eefafe to be held he he re on Irutl — The 
plamtdf sued to be put in posseision of a share of the 
ebtatcofa misamg perion alleging that by Mabo 
niadan law nod enstom they were entitled to bold In 


I Khaw r JADEE 6 N W , 62 

I 4 . Heirs of husband on death of 

I wife, whose heir be was IViiatevcrnay fcetbe 
position and nchli of n husband beins il c only snr 
viTing heir of bis wife according to the jrahomedau 
law there b no representation in matters of succes* 


r jjtoomee Ai«n o ^ru, Am»*»uia A/ey % 
Ahmed SotatH J L K,10 Calc,dl?, Anaper- 
tiahat V D^rgapa ^ahalapa 2 X If 20 Bon, 
150, Sail r Aiiroppo, J X B 20 Bon, 
J99 S SuteheoT SocHin 12 JT’. S„ 337 3B 


of a msmaiie contract by death or Ltherwise, the pur, 
tics or their heirs bear so more relation to one another 
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MAHOMEBAN LAW—INBEIIITAECE 
— eoniinuect. 

19. Smi iy legal 

eiarer~Smu!to»eou> tutlly rtsiduartu — A «iit 
by B, Alabotaedia ^idow (l<>gal sharer) against her 
sons (resvdnanesi for her share of the property left 

’ ' ’ > t. Vg,„g 

■ fw 

XKIXU > 104 

20 — Hereditary 

Office* Act Amendment Act CSom Aet V of 
IbSBJ, / 2-~Succei)tD\1o ratan lec<im\itg ihejtro- 
ferly of tiirfew and daU3Mer~ConatmteUo» of 
etatole — S 2 of Bomhsy Art V of 1886 w not 


22 . — Biatant kindred— “ Jle<ur«” 

— W'jJow ^ deeeaied — Beiri —Under the 


23,—. "Widow— Eight to •‘fetttrn." 


24 , Sister o residuary with 

daughters — .'o» of fathee^e internal ancle —A 
Mahoinedan lady dud, lci>iQg a husbanil. tiro 
danghtrrs, a sister, and the ion of her father** 


25. Sister.— Under the Mahomrdao 

lavi , a lister is entitled to obtain a share of the estate 
left by her deecaacd brother. DOouifianaBi* Didxk 
T BcKioQi.i.Ait . 17"W. B., 140 

29 ■ — ■ — -- Sister’s son— TTidotc — Ateord- 


BtAHOMEDAir LAW-nTHERITAIfOB 

— eoMttaaeif. 

27 . Childless widow— 5 A«aA laie. 

— Aecordtnv to the low of the Shish sort, a childless 
wulnr M not entitled to share in the immsveahle pro- 
perty left hy her husband, but only in the valne of 
the materials of the houses and bnildings opm the 
lalid TOOSAHJAK o. ilEH'>DEE BEOCriT 

[S Agra, 13 

28 . JmmoreaJfe pro- 

perty —Under the Mahomedan law, which goiems 


29 Inierilan^'e }y 

ektldleo tetdotet, Siiah teet —The childless widow 
of a Dfahomedin of the Shiah echo 1 is not entitled 
to any share in the land left by her husband. Alt 
IlasitrK e SuroA Bsofm 

[T. E. E.,21 Mad,, 27 

30 , ... — . . Xanrf— -Bmfdisys. 

—Ueti, following Toenanian r 2Je\niee Segum, 
3 Ajrt, IS, that the childless widow of a bbiah 
Mahomedan. tl^ugh ehe takes n tbmg out of her 
deceased hushuads laud, inherits a shire of tho 
huildiogs left by huu Uuirdasaz AiX Khaw t 
WitATAT AM KniD . Z Is B., 10 AIL, 169 

Set Aoa Masoued Jatpba BiRDAimt r Sooi. 
sou DivEB Eooisou Dibes r Aoa SIaboues 
jAPPBu DiyOAKiM I L. B , 25 Csle , 8 

rti. B , 24 L A . 166 
1C W.N.,449 

31. Widow and daughtfera.— 

According to Maho ncdin law, a widow and. tuo 
dingbtcr* Are entitled between thtm to nmeteon 
twenty foortbs of the utuperty of tluir deccosed 
husband and father in the proportio i of o le-eiihth 
andtno thirds Uauoued Uoswa'* Eram r EifA- 
Jill JlOKSrt . . 5 W. B., 221 

I 32 Khoja Mshomedans, Cus- 

1 tom of-Ss'^cesstOn to propertu of trirfoio rfytnj 
latestoCe — By the cuitom of the Khoja Slahomrdans, 
when a widow dies intestate and without issue, pro- 
jy-rty acquired by her from her deceased husband 
does not descend to her own blood relations, but to 


EUATAT r rAnsaAM MlKlt 

[3 Bom , 293 : 2nd Ed., 276 


S C KntAAiirir r. AitAXBB . llW.Zh, 212 

34. Da agh te /•.— 

5 *a 6 f«— According to the Ifaboinedtn law, want of 
clMtity lu a daughter, before or after the desth 
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DIGEST OF GASES 


MAHOIIEDAN LA'W— JOINT FAMILY 

~eonlinMed 

3 — Onut proiand* 

— Ee^ttlialton 0 / land tn one name —Ins diapste 


poasesw ^13 more cons stent witU equity sud tom 
men sense than a hard and fast rule requiring the 
party who claims a ]omt interest to prove that the 
Tegistered proprietor Las duly accounted to li m for 
his proportionate share of the promts Registration of 
landed property in the name of one member of a 
family is not conclusive aga net the claim of those 
who might co-tend that they had net cttbeless con 
tinned to retain a joint interest in the property 
Htdee IIoaaziK i MxnoUsD Hosatiir 

[17 W R., 185. 14 MoQre'a L A , 401 

4 AeqmBition by mssa^ng 

zn8inber~-b>'c«»iHylios.-i-AdditJoo8 made to the 


Mnii lIolMy BATOtTiw VsiLiiMraa RaTtrrrsN 

f Tabisii llm Rimtav . 2 Med , 414 

5 — — . Acqmaitioaby the members 
severally— Joint <7cy«ni/io»- Presampttoa — 

IMien the irmbcrs 0! a Mahomedau family live in 


0 Purchase by father in son’s 

name— Onat proband\ — —Among Slaho- 


the onus is not on the son to prove that tbe por 
chase was not made really for and by the father 
hut by the son for himself and with 1 is own funds 
Qouu Micvnoon r HiTSsroo^’eMsA 

n vr. R., 480 

7 — Joint or separate aeqaieltlon 

— Onae prolandt'^Fretvmption at fo jotni ppttet 
»io«.— In a suit hy a member of a Mahme^ 
family to recover possess on of a share In landed 
property alleged to be ancestral where defendant 
Tot. ttt 


MAHOMEDAN LAW-JOINT FAMILY 
~-aoneluded 

churned the tame as his separately acquired pro* 
petty — ReM that tt was not neccs ary for defen 
dint to show that he hal funds subcient to cn> 
able him to obtain the property and that the 
bnrden of proiing that the property was acquired 
for and enjoyed bv, the whole {am ly jointly was 
npou the plaintiff Slanourn Ataz e Cksau 
AW 14 Vr R., 374 

8 Onua pTobandi— R«ni« cut 

font dmoi^rC AfaAoffleioRS— Presumption tc\en no 
alUyatton 0 / cttsfom mode — A and B were two 
brothers Mahimedaus, who lived together in com 
mcnsalitj A whilst so living with his brother/ 
pnrehas^ certain lands nnder a conveyance exe- 
ented by the vend r and f In a suit by the 
heirs of B a'minst the heirs of A to obtain pos* 
sessi a of such lands in which they alleged they 
had been d . « 

found the 
\ ave been 
the u 1 IS of 

by A alone was put upon A JUld that there 
bciov no allegatnii that tbe parties had ad pted 
the Hindi law of property the Judge by applying 
to Mahomedans the presumption of Uiodu hw, 
had cast the onus 01 tlie wroig party AupooL 
Anooo t ilTiaousD UisstfE 

[t L R.. 10 Calc , 663 

6 Liability of family for neeea- 

saries— Jforrioye expenttf~-A and R whonero 
Ifahomedans liviog joiotinfo daud estate separated 
in KarticL 1S79 and at the time of the sipamtion 
imi nlatiQg 
preun I that 
me uc were 
n I f and 
to u I at II 

jusi 1 1 < |ua suaiis ii i vuH ui us do not pay 
and one of ns shall pay the share of the other 
then tbo person who has pail ihiU rocover from 
the ether the amount he has pail for the other” 
After the scpiration n decree was obtained a amst 
^ f V the price of certain elo'hcs supplied to I im 
for his isiuT).a''e> which tool place while A and B 
were joint and 1 having paid the amount of this 
decree sued Ji for one half of the amount s> paid 
Held that the debt was not incuned in a matter 
necessary to the existence of the family but for 
the individual benefit of A and that as in a 
hlabomedan family the individual benefited, and not 
the family. 11 liable for expenses incurred for the 
benefit of any particular member t alone was liable 
for the debt Held alto that the agreement hid 
reference only to such claims as the family were 
lointly liable for AusrcifE'SA KnaTiTT c Hassav 
AH . . 8 C L R . 878 

i MAHOMEDAN LAYT— KA2L 

I L — - Appointment of Kasl — Strt 

dtUryoffiet-Bon Bey ^X\ I of lS27—Ael XI 
l$ 6 d— The enactment of Bombay recuUtion 
XXt 1 of 1827 sras adverse to any supposition that 
6 r 
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DIGEST OE CASES. 


MAHOMED AN LAW— KAINTENANCB 
—eoncMei 

wife Ytrsoor Alt Cbowdhbt « PraoO'rtssi 
KiUTOON CHOWDSiTK . . IB "W. B. , 208 

5 Mutts wife — Mvtla Jona of 

Wirrrisje — Crimmnl Procedurt Code fAet JC'of 
J373J, * — SAtah ttei —Under the law of the 
SLiab. lect of Mabotnedsni s Oiatta wife }« not enti* 
tied to maiotenance, bat such a jirovieioix of the law 
doM ly't interfere with the etatntory right to mam* 
tenasce given hy a S3C of the Code of Cnasiaal 
Prosedure Ik the uiTTBa o? the fstmos o» 
DirDDTTif Sinini Luoduk Sakiba ti Kauab 
Kudab . L L R., 8 Cale , 736 . 11 C, L B., 237 


MAHOMEDAN LAW— MABRIAGE 

—eonUnutd 

costenf of faiker —According to the doctrine of the 
Moesolman teacher, Abu Uaaifa a llussalman 
temale. after arnring at the age of puberty without 
haTiag been married by her father or guardian 
hecom • ’ j r _ _ 

And c 

fhe d 
After 

Oat t • 


MAHOMBDAN LAW— MABHIAGE 

Ste BiOAUr , I L B, 18 Calc. 204 
IL L R , 19 Calc., 78 
See Cases ukdsb JSIabomedas Caw— 
Aoskdwiedomekt 
S ee MAuoaEDAK Law— Dower 

fl L B., a AU , 148 
1 L B. 1 AU , 483, 508 
I L B , 4. All , 205 
1 L B., 2 AIL, 831 
1 L B . 23 Mad . 371 
See Mabbiaoe I L. B , 25 Cale , 637 

1 Validity of marriage— PejMi* 

*i<ee for valid namage — Uude* the Shiah as well 
as the Sonuilaw, any cotioection between thesetes 
which IS not saoctioaed by some retatioit foanded 
upon CO itract or upon iHrcry is denounced as “ tma ” 
or fomieation Path schools prohibit scsuil intcN 
course b''twcca s ilfooslnah < e a flfAhomcden 
woman and a min who is not oi her religion Accord 
lug to the Shuh liw, mirmsc must in all cmcs be 
lawful escept when th re u error on the pait of 
both or either of the parents Hniwr-s Bahaooor 
« SnAnEs^Ani Begum 14 W. B., 125 

Aft\nnin< on renew S C Suahebzaih Beguu » 
UlMKCX BiltADOOn 

U2W B.B12.4B li B., A. C,103 

2 T'alul mam-tge, 


Ibba^im t QUUAM AHME» 


I Bom , 238 

® Jdamnge of miner 

of Kife nfler yuhertu — Ji ceremony of 


SlIItBEB KnAK 

[L B,1 A,Bup Vol,182 28WR,26 


"a/#— /nejtwJify of pvrliit ~ SefJ that nn lr 
Alai otnedin lair the bndc'i fithe- cm set aside the 


bODRATI r JuvGLi «« 

3 - — - •- ■ — . fnarrieye 

—The nlkah fom of mamauo Is well knom and 
established am ug Alihomed-ins The issue of sich 
a Dinma^o is legitimate by MilouiMlan law 
Hokeebooddeev e ItAMnncK BiiFERun 

[18 W R , Cr , 29 

4. — II t’man’i myW to 

vhocte las&and— Oaardian— Afflcrtaye iri(&««{ 
TOL. m 


— 4j»o»f«<e/iMer —The consent of the father was 
l»c\liMit sieo-ssary to tha muri-igo of a MahntneUn 
Intaot girl ho being ai ap state from the MMio 
UMdan faith, this being so the consentof th uothr 
wRasatlcwnt Xhthemaitbu or Jlini-f Btm 

[15 B. D. K , 100 
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KAHOMEDAN L AW— KARBIAQE 
—concluded 

other nas hiB concubine c also set up a will In her 
fa\our by j; C admitted that she bad been once 
di’a concubine, but alleged that she had been aub 
acquently married to B The evidence was confiict 


20. ■■ — — — Celthratxon c/ 


MAHOMED AN LAW— MORTGAGE 
— «ofieZ«(fed. 

shares la the house ought be ascertamed and declared } 
that the house should be sold and their shares m the 
proceeds handed over to them The defendant 
pleaded that the plamtiSs’ mother and adult brother B 
had utoH gaged the house to him ui 1891 as a security 
for a loan of B3 500 which they wanted to pay oQ 
debts incurred lu rebuilding the house and to defray 
the namage expenses of A He contended that the 


2L — — Jckfioaledgmnt 


establish their ckiios as sncli to a share in the estate 
cnhis decease Where a Udy has tohabited with a 
Mahomedan for years and has had a child by him 
who bos been openly acknowledged and (rested by 
lum os his lawful son although there may be no 
evldeno of the oetual fact of marriage, the Conrt 
la jnstided m prcsnmicg a mami^c ilituviu 
Hicbb 1 Ahued llatBBuoozoousB CtrBSBkJiou 
Kissa Bsatiu e Ahubd nanEBUoozoouas 

[10 C L R., 293 
S2 ' ■ ■ ■ - - - ' — ' - ’ - ■ J*« marriage, Fre- 


rc marriage AKnTiUQO’fMsSA t SniiinrrooLUlH 
CnownnBT 7 W. R., 338 


or elsQ it must be for tbe benefit of the minor The 
nxmev raised by the mortgage m question was not 
raised for auy purpose specially anthorued by 
fiTsbomedan law and the purpoio for which it was 
raised nas not for the benefit of the minor Con* 
scqueotly, the widov had no authority to mortgage 
tbeir shares Hrsnai c EiBiri BraiUJi SaisiA 
(I L R. SO Bam , 116 

MAHOMEDAN LAW-MOSQUE 

I, Constitution of tnttsjld.— Two 

essential couditions in tbe constitution of a mcijul 
are requisite first that the site muit be publicly 
appropriated to the purpose of a mnijid i secondly, 
that public prsyer should be performed in it Jleld, 
)o a suit to establish a right to repair and endow a 


3. — Endowment or dedication of 

mosque— d/nAamniiiift or llatrtlt sect — Pisfari* 
tne « refiyiaw attemily — JfijW (o eny'aroin” 
loudly duriny tcorahip —According to the Maho- 
medaii Uw, a mosque caunot be dedicated or appropri* 
ated exclusirely to anv particular school or sect of 
Suuui Slahomedans It isapUcc ubere all SIsho 


MAHOMEDAN LAW— MORTGAGE. 

Mortgage by widow— Power to 

mortya^e eharee oj tninorf—'Mthomeditn lato of 
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MAHOMEDAN EAW— PBE^EMPTIOW 

— cuBitnuei 

1 RIGHT OF PEE EilPTION— 

7 '• Soi«— .rrastfer la 


MAHOMED AN L AW— PEE BMPTION 

—toniinueti 

1 EIGHT OF PUEEMPTlOK—conriBBerf 


8 0,f( of land 

Ktthout contiderahon— ^konkalp — Aongtit of prc 
empton auscs w]>ere land ]$ assigned mtbout «oQn 
dcrat on as slianfcalp Hib Nabaik Pakdk • Kist 
Pbasad MjSe IE E , 14 A^, 333 


Kookwab V ZabqobAxi 1 Agra, 268 

10 Bfir^prt'emp 

tor — yo” mrtvtai of — According to tue 

MaJioiuedoa Iw applictiUe to tbe Sunni Met if a 
BlaintiS in a lait for pre «mption lias not obtained 
uit decree for pre einpti n iq Im lifetime tlie ngbt to 
lae does nnt lorvire to lie heire tfuitiHuiD 
Hvbair t KtAUAT try vitsi I E R, 20 AH , Sd 

11 I — Cfoini for pre* 

emptiOH hated upon a trantaotion toAicA «ra« a good 
tale under the Slakotnedan lau tut not under the 
Trantfer of Troptrlg del /'IT (f }$S2l, t 6d— 
Bengali a M £ and ^itam Cttil Court* Act 
fjflJ 0/18S7J, t Sf,— ^Vh^^e a Sanm lUbamedan 
tranelmcd certain immoi cable property eaceeding in 
ralue ItlOO under eueb eircumatanccs tl at tbe price 
iras paid and possreion of ilic propeity dclUcred 


Bikerji J contra — ‘ In iliC obeenre of franeb no 
claim for prc-euptim under tlic SfaJoraeAin Iw 
applicable to x«^s n* of the llanifa ecct can arwe in 
mpict of the «ale of iramoTeablc property of tbe 
lalue of oic hundred rupcci audapaarde unirnaneh 
»il« hat been ellectcil nccorJiuK to the provision of 
8.61 of Aet I\ of 18S-" BtoiM r ManauHAD 
1 jsru L L It, 18 AH, 344 

IS '■-■-■ ■ ■ Right* of third 

perrons hating a claim to pre Cfnp<i<>it irlees tht 
tendte t* aha a perton nho icoufd hart n umitar 
claim irere the eale to a ttranger the 


utlai I L Ji 7 Ail 7/0 referred to A pn-soa 
entitled to « right of pre emptio i is not bound to 
claim pro einption in respect f all the sales vvl leh 
may be etccuted in regain t) the property alth ugh 
erery suit for preemption m irt include the whole of 
the property subject to pre empt on eonreyed by ouo 
trauefer Baku 2fath v Mukkla Fraud I L 
R . <► All , 870, referred to AviB IIi»AV r 
EaniuBsajiss I L. R, IP AH., 463 

13 — ■ " ' Jarnfnf 


pur baser 
tiOJ arise* 
live right 
t of st(e 

Begamt Uvhammaii laqu6 t L li IS Ait 844, 
raferredio I,aju Bv hibsa r AfaiBAntAusN 

[I t R, 22 All, 343 

14 ExerciBO of right— Be so'*— 

Claim after irairer upon ineoiii/ife/ed tale — Tho 
right of pre emptio i according to the Xlaho-notUn 


l5 — — Proper ifioldm 

eitcuiton of decree— J lyif of judgment -leltor -~ 
The Tiplt of pre emplion cantmt escrcis‘'d by a 
ynd^ment creditor In respect of the sale of property la 
wamlion t>I hi* deerre hciMoODEBU r Eaur* 

Jna Marsh., 665 2 Hay, 051 

IQ - - Sale Iv /uh],c 

ouefioB— Oppor/uaify fo ltd — MTicn propertv Is 
told by public auct on at a sale in cxecntion of a 
deerre and the tieighboir or partner bat tie annin 
opportunUy to bid for tbe property ss other parties 
present in jCourt the law of prcnitnpt on do s net 
apply AuouxJaBrLr Kozisr Cni'rnsA Gboib 

flB I..R.A.C,IO6.1OW.R,105 
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MAHOMED AK LAW— PBE EMPTION 

•^coniiaurd 

1 RIGHl OP ^KE.E■MPTIO^-coM^t>ltt*rf 

30 - — Htniln 

cSfiJpf — ilahcmedan tendor and co i1iarer~I‘tt 
PEiCocK. CJ, and Kem? aid MmtB, JJ— A 
Hindu purclinstT w nob bound by the H^otnedan 
lawof prc emptiru m fa^ouTO^ aiUihomedan compart* 
ner altliouj^h lie putclia*i.d from one of ecTeral MaLch 
mcdoii CO 1 arccuers , ncr is he bound hy tl e Uaho* 


Kmiaa Kox « Jiv ifaaouED Fabuik Cuav t 

BuABAT CiliVSBi SHillA COOWSHBT 

E4B E B.,P B,134 laW Il,P B,2l 
SI ■ - —— —Stndu eenior— 


Furno'Stnih v llvrrt/ CAitrn Sttrma^, 10 B Z 
JI7> followed DwASsaDosse KotitKCAVsn 
tr L E . I AIL, 604 
S2 ' — — — ■ Htndu pareiattr 

—ifahom*dan tender and pre emptor^AH VI of 
1871 fJ?«njaf C«c»Z CourttAetJ.t 2l~" Bthgtou* 

veape or tniltitthon’ FarUei’’-^Itt(d b/ the 


10 auiiiuiisur vuu Ai lucuiiMa 1 taw 1 1 ttiiuis lor |re« 
enphun, but that on grauuds of equity, that law 
hid always been adininistrrcd in tispcct of aneh 
claims ns between hfaho i edat t and it would not be 
equitable that persons who were not Slahomcdauf 
but who had drilt with Mahomtdius in rcsptrt of 
property, Vnowing the conditio is and ohlipatwia 
under which the property was hell should merely 
h) reason tint they were not thcmsiUes tubjeci to 


vuuus Also ^ei oiAUnuuoi o , liiaS Sue WCHU 
<• parties,” as used !u ■ SI of the Pcngal CisU 


MAHOMEDAH LAW—PEE EMETIOIT 

—^nitnued 

I EIGHT OP PUEEMPTION— conhuaed 
Courts Act, docs not mean the parties to an action, 


Khan, 7 A. IT JJ7 and Dirar^a Dai t Suiant 
Bakkth I Z BhI dll, 561 icfenedto GOBprn 
DAtAI «• IjrATATTJLLAH BbIJ SfO«SM liAl r ABITB. 
HasamLbah . IEE., 7AU,776 

33 — Einiai—Cuifm 

pntatltny emonp iZinifu — Oll'ffatton to faljll 


l.is.Vy.I 

34 I. - - ■■ - — — - .. JXtndu rAndo^ 

and pvrrhaier-^iJahemedan prt empter~"Talal- 
t %i\t)iad‘’ — Invocation of mtnettet — A JIaho* 
medsn sued to enforce a right of pre emption in res* 
pect of a sale between Hindus founding such right 
on local custom The formality of ‘iihtibad”or 
espreii mrocation of witnesses required by the 
hlaboinedsn law of preemption was not ouc of the 
lueiitcDts of such rustoin/ Held that the circum* 
stance that the pUintilf was a ^lahomcdan did not 
preclude him from claiming to enforce inch right 

2 t ■, i ^ .. , 

f tdo 

• ■ that 

• lahty 

as a coidition precedent to the enforcement of 
suchripht Itatcot \ Emam Hakih JB D 

D Snjf J'ol , 35, Bhodo Slaiemei t Rad\a 
CknrnBoha,li Tl' Jt.,33S referred to Arudritta//<z 
T ATelMs JToAoa fiiatn. ddl D F B.ISii 
and Dicarla llai v Ilasatn Jlnkhtk I Z ll t 
All 5Bi distinguished CAoirdre* Brij Lai r. 
OoorSnkauF B Rnl jKae>De<; i$67, p i?9,and 
JaiAaorv Jlrtra Lfil,7 It ir",! followed 7kWn 
IfCSATi t Daclat Eau I. n . 6 AIL, 110 

35 - Ihndit — Pre^ 

rtnee of Beifir,— -The euil roof pre-emption Im been 
recowiacd BOO-i’ Hindtsui the province of llchar 
JOTKOZK t SCBOOP hABAtS TnABOOB 

H, 1834, 250 
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VKJUig vadKYHO IM13 
•n TJtang aOHSi 3 YfYag -noi^dino-aAd jo qq“u 
stq dn ps pa ppioo aq .laSuc.ip a 0|as a .la^jja <jaq'} 
Z’PJ— ‘.iaSna.ip a oj ajas a 0} papiasnoa pua ‘rji jo jps 
-nqq jiaAa 0 } pasnjaj aq pna ‘.io:)drao-a.id a o} apain 
SBiUaiBs joaajo na a.iaqji^ — ‘axas aaojeci noT^d'nia 

•aad JO jtiSij JO aapnajang ‘68 
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Yiaoa KaoHO YHOYH aaitOHYjq oaoaa '0 'S 

615 ‘‘O ‘V ‘’a ''I'Sf’ ’ ■ Yiioa uanno 

YHOYa asKOHYK BOYHa ’pax-iassa ^pip uaaq 
piiB paiBiooB aauo saq qaiqAV AO^dma-OAd aqx Jo ^qSiA 
oqj spajfB paAjKoo aqj jo iioipqossip paubasqus o« 
inoi^dina-aAd jo qqSi.t a pamiaia iioduaAaqx saq Aiioq 
-qSian .laqp aqij pna 'AaSuaAp a o; puaj sjq pps saq 
BAiioqqSian oab) jo ano anaq^w — uofduta-sjd /o viOiJi 
fsuwSv' sD‘/o pa/Za-— jopnaA 0 j a0saTio.ind: £.ci 
eoTOiCaAtioo-aa juatiBasqtig ‘88 

■asYHDHJial 01 aYSBaaa xnoia ao asAiY^X W 


/Cjnibo oqj |ijnn aspia pa saop uopdoia-aAd jo jqSuoqj 
‘ofeaSpoui a jo osaa oqj aj — •uoifd,m3p3J, fa Hfinha fa 
aunsofoguoji — jqSia^o X'cnaooy 'gg 
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jlYnAI iVkiy^vI HYHYI ONYHO MnoqqSian oaooi 
a uaqj Aat[jaA asBqOAud oj jqSiA xatjaanajaAd a saq 
'noixaSt.TAt saAiaaoA pamiaxa si uoi^duia-aid }o jqSiA 
a qotqAn jo jaadsaA ai puBx aqj qaiqAi qSaOAqj ‘paax 
oqx JO Aan^BO oqj 'Aia[ uapauioqapi aqj Aapapi — 'VL&]->' 
faifugjgfaj,^ — -pnvi nans fa jgumQ — paATaoax SI 

uoiqaStjai qoiqjA tnoJj pu'Bi ’"PS 
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lay aa^ -a, uxuiyz 'asnoq qaus oj paqoajja 
Aia{ iiapauioqajq .lapnn uotjdaia-OAd jo jqSiA a jaqj 
Villi' — ‘3?I® JO diqsjaoAio aqj jnoqjiAi jnq ‘pa^oC 

-iia paq AopnOA oqj sa uoijadiioao jo ^qSiA oiuas oqj 
qXjAV poojs qi sa pa^iqaqai aq oj osuoq a sa pios sa.\i 
osnoq-Sui]xaAip a OAaq^XV — 'ssnonfa of is fa diifs-tonoio 

o)v.tvdos — asnoq-Snixx^-AAQI — '88 

T8 ‘‘M. ‘JI S ■ ■ ssYa aYKnoBi -a aiiYT; 

insaav£) Moog aoaiox oqj jo aouaio aqq jo qqSiA aqj 
oq ojqBAajOAd 'Aoog aaddn oqq jo aopdraa-aAd jo qqSiA 
a mopno qans Aapnu saq saiq XaAv aqq qoiqAi iii osuoq 
oqq JO AOiiAio oqq ‘;faAV jo qqSu sqi qqiAv Aoog Aoddn 
aqq sxxas pua 'ijAad pAiqq a jo osuoq pqq qSnoAqq 
q; oq A’a.u jo qqSiA a qqiAi ‘jcog Aoddn aqq suaio uosAod 
jaqqoua pua ‘osuoq a jo Aoog aoapi oqq shaao uosAod 
a ojoqAv ‘oAOjajaqj; •uoiqduiaOAd jo Avaj uapauioqajc 
aqq uodu posaq si uioqsuo oqq qaqq ‘uAioqs oq /Caaaquoa 
oqq ijqnn ‘si uojqdiunsaAd oqq ‘supuiH qsSuoiua ao 
suAioq III sqsixD iioiqdiua-aAd jo moqsno oqq .lOAoaaqjW 
— •snfiuiji SuoMu xioifdtuo-ojj — asnoxi jo sxooxj 
aaAiox pnp aaiidCn jb s.iouAio '58 

•SiiAiox Ki .'.-oiiara-aaj (o) 


585 ‘'a 'aIVV. IT ' • ‘ nflias ouKans 

-aaj; •» aTHSaaj aaOTAiOBg; Miax napomoqajy 
aqq iuoaj uasiAa paq uoiqdma-aAd jo qqSt.i oa ‘poraad 
poqaxndtqs a uiqqiAi /fqAodoAd sxq uiaapaA p[uoa oqAi 
‘AoSaSqioiu aqq qqi.u. qiqs sbai diqsAanAio aqq sa ‘qaqq 
‘saSaSqAOM oqq oq AoSaSpoui aqq uioaj passad 
qoa paq ‘qaaraaSnaxia quaufiasqns a oq Sui.uo ‘qoiqAV 
qnq ‘paSaSqAoin ^i[BniSiAO uaaq paq qaiqAV jCqAodoAd 
a m noiqdnia-OAd jo qqSjA 8 ,jgiqiua[d jo uoiqB-iaxoap 
a AOJ qins auj — 'uoissassod fa jojsuvuf ino 

•ffun »BoBfMjp[ — '■ 
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HYaajq lagxYjq •* aVAViiflYi tutx 
•axqauiaquiaai si poSaSqAoui :fqjodOAd aqq jo qaadsaa iii 
noiqdiua-aAd jo qqSiA oqq aaAOjao oq qins a ‘aaSuSqioui 
aqq ^q pautaqqo uaaq paq uoissassod aoj ooAaap a 
OAojaq qnq ‘bobaS jo aboX oqq jo jr.ndxo oqq Aoqja ‘o“a 3 
•qAOui a JO 0 An 8 o[oaAoj oqq uq — 'ooBnBfMui Bff uotssos 
•joj — osnsofooM^ — tioifdiuo-oud fa fxfBi^ oojofno 
o; fins fa fuBifj; ^ ! — -gg 

915 “a: 'JSi. 5 : 991 “lOA ''Jng “a; -rj -g; • hdjiis 
■HY iYUYiiHax aYajiBjc anamo (-^uiquassip 
‘T ‘iaiiYa) ’posopaAoj .fuang si uoiqduiapoA jo 

•p»n«i;«oo_xq:oiidKa-aiij do iHoia 'i 

•poiiuifuoo — 

Jioiiidiiia-anid:— iAVi uvajocoHvTi i 


LLQ 'iS. 9 ■ avKuy Kaaa-ffa-aicyji m 

nsHiig muYAl •saiqAodoAd oqq jo qoadsoA iii uoiqduio 
-aAiI luiaia uaa oauanaqAudda oqq iii sAOiipad ‘pai^oaqqa 
SI squaq pua soauq aioj a ‘puaj jo qojd papiAipiiu 
ua JO odaqs oqq ui oouaiiaqAudda uoiuiiioo a qotqAV 
oq saiqAadoAd laAOAOs oau OAoqq OAoq^\^ ‘sqoxd naras 
AO saiqAodoAd uaqAii oq pangnoo jC[aAaui qou si pua 
‘saqaqso xaAuqxuoiASa oq spuoqxa uoiqdiuo*OA £[ — 'sjou 
saqcqsa XBJnqxnoxjSv — 18 
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Tiyij lavainxx yzYq: m iisHYa 
•Hvnax* qxauis ao o 2 au| aq ‘opaui si uiiaja oqq qoiqAi 
JO qoadsaj iii pua ‘pqos puaq jo looliad’ aqq Aoqqa'qAv 
sqsiro iioiqduia-OAd oq AOpioqoAaqs a jo qqSu oqj, 

— •saqoqsa xiTJras jo oaxu*! ’08 ' 
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•poiiutfuoa — 
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MAHOMEDAN EAW— PEE EMPTtON 

--<'onfinue<i 

1 RIGHT OF PRE EMPT10N-eont»»«»rf 

48 — • - • Coiid\ito»allalt 

of pre emplion amon^ eopartenen — 
private parUltoi 0 / palMar* tiiale — A Kid B 
liad certaiu proprietary nghts 1 lau eig^t annas patU 
of ft certain tnebal C and D bad no r ehts la tl at 
patU but D bad a sualt share in the remaming cig\ t 
annas pattu A private partition betsreen tlic patlis 
baMug taken place C and ^ a brother lent to 8 tno 
ftutnsof G200 and H193 by deeds of Wbilvnfa 
dated tl e IStb and 2Iit Jnne 1S76 C and i> 
•ubsequently instituted foreclosure proreedwRa and 
on the btb May 1884 were put into possessioti ot 
JB a share in the first n cnl oncd pitti in wccut on 
of ft decree which they bad obtai ed On the 18th 
April 1885 A sued C and D to enforee h a right of 
pre eruption Held that tl ough the coparcenary 
<ould not he said to hare ceased to esist or those 
who were eopacceiiers be said to lave become 
strangers to oneanotler jet there being a finding 
that the pattis were separate it was sot necessary 
In order to estabi ah ^ a preferent at nght that a 
paititiOQ by metes aid bounds should be shown to 
bare taken place but that n private partitioo it 
full and final between the parties wouUlaTe the 
same effect as the most formal pattilion on the n^ht 
pro emption and tl at Ai claim must therefore 
racceed Diojubvd Visseb t Riu lat Rot 

(I L B,14 Calc, 781 

49 — - - . . — Iliphto/svppcrl, 

appendage* o/property — raecment— Parfiei 

paior «» «pp«»iiay<» of property —The right 


MAHOMEDAN LAW— PBJJ EMPTION 

— ooa^iNveif 

I RIGHT OF PREEMPTION— coHlia.fd 
partnen but the Court held in accordance with the 
practice of the Courts in which no claim for pre* 
empt on bad ever been defeated on that gro ind 
Dam r Asbooha Bebee 2 N W , S60 

62. Tropfrlgetcned 

ip neora tiaa hea eo tharert — S!,, — l^e pre- 
valent doctrine of the Mahomedan law governing 
the Shiah sect is that no right of pre empt on ex sts 
in the case of property owned by more than two co 
sharers Vatm v Atooha Beehte 2 \ T? 360 
and Tajazsul JJuiain v JETndi Jlotan Meekly 
Aofee tSSS p 139 dissented fr m Addis Air e 


Mata Pak I L E. 12 All , 228 

fiS — ' — ^ ^ ^ ^ — ' — ' — ^ — £qua l%ty of 


ngklt — WTicre there is a plurality of persons 
entitled to she privilege of pre empt 0 1 the Mgbt of 
all IS equal without refereuce to the extent of their 
shares in the property Mobabai biDoii e Laila 
Bubbobcs Laiu 3 W E, 71 

64 C/<iim ty pas 

sSaree —Under the ^unni law the ught of pre emp* 
I on may be excrc led by one or mere of & plural ty 
of CO sharers RoKoo Pbbsbas Tbakce t Octal 
Tuaccb L L E , 10 Calc , 1008 

65 Oittisr ofsepa* 

raitd tf^nre of ttiaU— Sht^et kiofit — The pro* 
prieto ofadiiuledcne aunaiiareinafour annas share 
of SB estate is notent tlelto a light of pre-emption as 


servient tenement was a a part c paior in the 
appendages of the bonie m dispute and as s ch 
had a preferential right to purchase the honse in 
dispute over B who v as • mere nc ghbour Pak 
C 0ODDAS t 0 DQALDAS L L E , 24 Bom , 414 

60 — Stg^f 0 / «» 

sJiarer t« part of eetaie told — Mheu part of an 
estate is sold in cxecntipii of a decree a co-sl atcr in 


61. 5Aiat fan — 

Cnie 1 ft irA cA mere fA<i» /ico purlacrs— Unler 
Shinh Uw the autl ont cs Ic-ave the po nt doubtful 
whether there can be any richt of pre-emption In 
respect of property where there are more than two 


66 ' " - ■ — Siartrt «« av 

prndaget aadiaAo/y ofetfafe'—A sharer in ttie 
appcD^gct 1 as not an equal right to pre-emption 
with a (harcr in the body of the estate Oolau 
Alt Kdab « Aqoubet Rot 17 W B , 343 
57 ■ ■ - ■ — — ■ . I ■ ■ Undefined thare 


58 KkaUt—Shartb 

— Fart Uon FJ'tei of a* to pre tmplton —The 


wtK.iui.r tin. piaiuiiM ci&ioitu prt (tnption as klialit 
or thank it iray he shown by cxpresi words or it 
may be luterwd from the written statement whether 
the pUint ff claimed on the one or on the otbn- 
gremnd. tVhere ttc intention of the co-proprietors 
of an estate is to make a complete batwara 0 ! the 
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DIGEST OF CASES 
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MAHOIIEDAIT LAW— PBE EMPTIOIT 

•— eon^iniifrf. 

1 RIGHT OF FEE EMPTION— 

Sd 20 Tchtji SlHOU f RiH Koobb 

[W.E,18Q4,3U 

Kooisssp Stsaa e EiUVsei^ Simn 

[24W.B,ie3 

01, Biglit of refusal on sale to 

stranger — Co shajtrs payttiy rent tefarattlg — A 
auil Bp Maliomedin co sharers o{ & talu&h wade 


part of h)s chare to a ctraDgcri who wa« also a Alabo* 
medan ^aas eatitledto pre emption EonovAUn 
AiriB All . . 3 C L B , 166 


ua iJigfit of refusal — Condi 

(tonal rigkt — Cg ikartrt—^tnor '—Vniere a con- 
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trsc intended to take effect at the timo of a siie and 
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arose out of special coitiaet or ceuiral usage Ussa 
ItauiDsssi ILR,1AU,S07 


83 •- — — - ■ ' ■ ' Stranger"'^ 

" hu KOI/ of dgtcer—Aition 

«c"t in IiCtt ej* doner— 2)«W —The heirs of a Mabo 
Qicdan hare so legal loterest or share la his property 
to long AS ho IS nlirc, and casuot therefore be rr 


„ A. . 35 

04 Bofuanl to purchnso with- 

out absolute relinquishment or surrender 
— Tbo right ct pre cmptioiv rony ba clalmdafUra 
talc rolwilhsUnhns thcro las be u a relussl to 
purcl asc before the ail aliw tl ere has teei no 
lbs late surrcmlrr rr rilrntjauhinnit of lie Ti«lt 
and such ref «al 1 ss I cm nsU smulj ii etnse 
qnenee of a dispute ns to llio ficlual price of the 
property. Ahasi Rsaaat c 1 ka« I)*o*m 
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—eo%(invtd, 

1 RIGHT OF PRE LMPTION— crn'.*«<f 

95. Acquiescence m eale— A’bficff 
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„ ♦!.« r -vt rt.n.Ntio.1 ftUpt-ed that the true 
' * I I ’ V he amount 

* « ' • .1 ' . »t he made 

■ ' \ 'he became 

aware that a sale was being nei'otiatcd, nor did he 


with the Tcndee, and to hare watred his right ot 
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[L ti B , 7 AIL, 23 
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prc*«mplor enters into a eompromiso with the reiidcc, 
or allors himself to take anv benefit from him in 
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for ,ng it JlAsre irf viasA r HiBrAF Alc 

CLL B., 8 AIL, 27B 
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iioiqduU'OAd uodu qoojgo omvs oqq suq Aaqdtiio-.iAd oqq 
JO .laSiiUBUl AO quo^.B pozuoqquB .Cjup a Jo jauI oqq uo 
uotssiuio AO qau .Cub qt.qq' uotqdiuo-oAd jo opu latouod 
'* “! ll—’jo qoojja; ‘quoSu 'pozjjoqqny s.Joqdmo 
'OacI £q auoiaaimo ao sqov 'on 

009 ‘a ’iVi. 93 uuaooji: 

oottvq M 'lav'i aativiiatiJis -aojoap b oq poiqiquo 

'jtsmrijMoo— gyjjioivaaMO ’8 


aoHdMu-aaa:— AM.V7 


•psnutfuoo — 

avaaMOHVM: jsroMarajac-aradc-Aiv^ 


•panu;/uo 3 — 

juvaaMOHVJtt: 


( srzs ) 


•sasvo so xsaoia 


( TTiG ) 


( 5709 ) 


DIGEST OF CASE*^ 


( 5710 ) 


MAHOMEDAIT LAW— PEE EMPTION 
— conhuHed 

2 PEE-EMPTION AS TO PORTION OF 
PROPERTY— 

rival pre foiptorg m no way enti^Ui a prc»eniptor to 
4«part from tlie general role of pre emption by aning 
for a portion only of llie property told Ka*h% Satk 
V Hitkia Pratid I L Zt, 6 All 370 referred to 
Hcxasi 0 Snso PsiSAD I 6 All ,4B5 

107> I ' - - - Tl^iyit-iU «r* — 

(Kitf — Decree not to al/oie el^^er claimant 
iofre empt part only of the properly oter vhiek 
he hat a pre-emphce riyhl — IVhere two nval pre 


fliiwed by tue dretee ol tlie Loirt bctweea tbeaoc- 
cessfut pre cmptorg tbe Court mutt taVe (are that 
the whole tharo mnat bo purchised by both pre- 
emptors or on the default of one by the other or 
that neither of them tbnuld o itain any lotereat in 
the pioperty in renpect of wbieli the euita were 
brought la tuo rual snita for pre emption the 
Court gave one clamant a decree m reepect of a 
three annat ihare,and the other a decree la respectot 
a ttta<annai «is plea (hare of ccrtaia property ra<h 
decree being cond tional on piymeot of the price 
wilhm thirty dayi The Court further directed that 
an caae of either pre emptor making default of pay* 
inent nithia the thirty dayi the other abould be 
entitled to pre-empt Ina (bare on payment of the 
pnee thereof within 4Cteen da;)a of auch defailt 
Doth pre emptore made default o! payment within 
the thirty duya Oue of them within the further 
prnotl of fifteen daya paid Into Court thepnccof 
the (hare decreed in favour of the other and claimed 


108 Preempior 

(fieea'ifCetf iy laelies from etaiminy portion of 


if he IS e ititled to cUm it anl c.innot obtain n 
decree for part oaly of auch proprely, applies to 
the CISC of a pre emp or win claims the wlole, 
but who IS at the time disentitled by h a own act or 
larhn to miiitain the claim as to a part noch a 
di-fi'iil fieation prevents the prc-(mptor from miin 
tall in^ 1 IS suit for any pirtmn nf the property 
lurVuded in the sale here therefore a pre imptor 
was diainslificd from claiming a portion of the 
property sold hy not having made a prompt demand 
m arerJinee with the bfahorQi^an law in reepert 
of such portion —Held that he wasthtTebyprwrented 
from maintaining his anit for another portion claimed 
under the provuiona of the wajib u1 urt of a tnlUge. 


MAHOMEDAN LAW— PRE EMPTION 
■—eonttnued 

2 FRE E5IPTION AS TO PORTION OP 
PROPERTY-eonefurfed 


108 — — ’ • — Tf^ajxh »J nr*— 

Pre emptor (fisenfiffcd ly Air oten eon^vet to pre- 
empt part of the property sold — Pre emplor not 
entitled to pre empt any portion thereof —Where n 
pre-emptoT sued for p'lasession by nght of pre-emption 
of certain property eold by one and tbe same tale-deed, 
claiming as to oae porti m of the property sold under 
the UahomedaD law and as to another nnder the wayib* 
ul urt Sind It was fo ind that he had by his own acts 
or omissions disentitled himself from ctai mug that 
p> nuHi of the property to which the Uahomedan 
Lw applied It was held that the pre emptor was not 
entitled to pre-emptioi in respect of any portion 
of the property covered by the said sale-deeA 
JU'ntamniaif itilayal Ah Khatt v Ahdut Pal, 
J D P . 11 All I 106, followed MmeUUitti 
r Uun> Biei I L R » 21 AIL. U9 

S CEBENOMbS 

110 Necessity of proof of per* 

formence of prehiDinary CBremoniee -In ihs 
case of pre emption strict proof is necessary of the 
perfi^nnance of the prclimioanei noassi'vsB Rni 
tivu e Laixbh W R , 1864, U7 

JASV SIMOS r RAJKCUAft 

[4 B L. R., A C , m 

Jbspk C aezroBh Sbaoa f Nisah Rossstv 

[■W R., 1864, 3Sl 

pBoKAS Si'ion e JoaEsWAn Stwan 

£3 B L. R, A C„ 12 

111. The nght of 


La. A» , a Au.. 

llS. - . . . — — — OmiMioB foyier* 

form eeremomet — Eridenre of reftsfintAnieaf of 
—There are ecrtim cercmoniei 
to he performed m order to lav a fonndat on for the 
catshlidiment in n Coirt of l\w of a ri,.ht of this 
hind when it li menaced and tl o igh on the one 
hand, the rtfoct of the onus on to prove per'ermanee 
of dM-accrrenio iirs is i ot ra letlUd by phasadiauced 
in later petit ona put in during the progress of 
a case, just as oi the other tluit om ision Is not 
of neccaaity eiilence of a rehmui hmirt of the 
Tight yet In this ease, la wl leh defendsnt had 
cabibited rtrange haste lo some ttages of tbe negoti* 

I nlions with the apparent purpose of forestalling 
plsintiS in hii rights j but pUiotilf’i proecediogt 
hyd been charartenxed with great negligence. If 
nothing worse f it was held that tbe plalutiS was not 



( cm ) 


DIGEST OP CASES, 


( C718 ) 


MAHOMBDAN LAW— PEE-EMPTIOK 

—conUnutd. 

Z CKBEMONlES— 

146 . 

tnedtatt demand — To entitle a person to a ngEt 
of pre emption under Mabomedan law, it mast be 
sbown that the talab i uhtahad ^aa made as soon as 
possible Maboubs e AssAB Au 

[12 C. L B.. 312 

147 . • Niceiettyoftm^ 
medial* demand — It u not a binding rule of law 
tbat tbe ta1ab«i isbtabad bp a pre-emptor, if made 
witbin a dap after the receipt of intelligence of the 
pMTcbaae, \s » ece&sanlp wv time for the prsaeTTation 


[3 B L. R.. 160 . 16 W. B . I*. B , 13 

148. — Med* »f ftf^ 

formantt ~ The persiDal performance of the tiUab 
I isbtabad. or demand for pre empti m by the pre 
emptor. depends on bis ability to pirformit lie map 
do it bp means rf a letter or messenger, or may 
depute an agent, if be is at a distance and cannot 
afford personal attendance Wacid Alt Esau « 
Lala Habvmax Pbssad 

[4B.L n., A.C.lSd.lQW B.,484 

IttAtnrssuf e. Sbab Jah Btat 

[6 B L B , 167 note 
140 ' ■ Delay inmaleing 

<femr ad— Cerenoffies o/oj^rtniittan.— A dclapof one 
day It not such a dday as to i iterfere n t'b the riKht 
of prr (tnptisn und«r the Uabomedan law The 
demind bp adlrmation should be made mlh the least 
practicable ddap The ccrcmoip of athnnatioo 
sliruld becarrie.1 out before (itbcrtlie icodor or the 
purchaser, or be perform d oi the premises IIIauo 
UBO WaBia e Hazsb 1 uauooddsbk 

[6 W. B,, 173 

160 • Delay •» mat 

\ny demand — A claim to pre rmpt on sbouldbemade 
as sOun as the clai nant brromrs anare of tbe rooiple. 
tion of the sale Ajoodbta PooitsB r bOiivK LsU, 
[7 W. B., 428 

Elabeb Bdebb r blOHAB . 25W,B,0 

15L Performanca of praUml* 

nar7 ceremonies Etiiremen of readtne** to 
y>«rcAaie lindcrtbeMaU m(dsnlaw,wlienapei«nn 
claims a r i.bt of pre imption it ii necissarp to the 
validity of bii cki n tbat be should promitlp assert, 
afUr tbe com^Ution of the sale, his vt illiujinras to 
become a purchaser Gbolau Uosssix t Abpocb 
Eadib . , . 6N. W.ll 

162. — Delay as mat 

tag jireUminnry decfaeafaen.— Aceording to the 
Mahomedan Ia» of pre empt on, the first thing to be 
done by the claimant of prr>rmption is to make the 
prclimmarp dccUrati ns. First going to hit honse 
to git the money is not a compliance with the law 
hioKA biaoa r. Mosbab Sibob 5 W. B., 203 


MAHOIITEBAN LAW— PBE-EMPTIOIT 

~eont%nued 

A MISCELLANEOUS CASES 

l53, Enforcement of right— 

Delivery or regulrationo/bul ofeale — A contract 
hatini>‘ been entered into for usle and Tin,fb«|« r,* 


tered, or payment made LtrcnxEx NABAix°r, 
BokbutIi Dost 8 W. B., 600 

See Gibdsabxb Laib e Dbaxui Alt 

DJIW.R, 3U 


[1 Agra, 184 

155. Tender of price— jrerei»i/y 

of fender— It n not locurobmt oi a pre emptor to 
tender tbe price at tbs time of miking ha claim 
EsorrsB Jax Dsbbb t Moaousp Meosbs 

[10 W. B., 211 

Hbbba Lau V Moobot Lau . 11 W. B., 276 

166 iSfefefflenf of 

reediaet* and mltinyeeie io pav— In a suit for pre* 
cmption It IS nnnecrssarv to pioio a tender of the 
actual price paid for the property claimed it being 
eotheieut if the person claim ng the right to pre* 
emption st ites that he is ready to pup t< r tbe land 
sneb sum as tbe Court in iv ass st as tbe proper ) nee 
for tbe pro)(rtp NsXPO Pzbsiiad Ihascb r 
OorAb Tuasub I L B , 10 Calc., 1003 

157. Zie»r>y lesrfcr. 

—tie right ol the Sist punl ster lisiTnpW a> widor’s 
lien,— »e to rrtaiu tbe property uniil ho hat the 
money from the juirty elimin, ]re<niition It is 
no put of tbe Mai om dan Uw 11 at the rUiniant of a 
right of vre>«-n>lt>oi must carry the money m bit 
bands and tei dcr it to the tint purchasir A tIkIiI 
of preenption may be drerffd in rispret of land 
witbn tbe pstli of tbe (arty elaimmc snrh npt t. 
Bobbood bixoii r MinAOEO Dvtt 2 W. B., 10 

168. .. Concluiton of 

contract of tal* —As so n as a contract is latidcd 
by aecrptance and the i < ndor 1 ns go ic to far that he 
cannot legally draw back it is time for lheprc>imptor 
to step 1 1 A prc*<a]tor isnot rrquirtd to tn dirtbe 
parchaicr's price or any price at the time of mating 
his den and , and so tong as a party claiming a rigl t 
of shoffa pays the atnount winch tbe t ourt coiisidm 
to be the proper price, be brings Iiimulf in Court 
within a nasonable time On the question of p c* 
mptioi the Court must art in strict accordance with 
the proiisioni of tbe Mabomnlan Uw rathrr tban 
on what it Uankt yust and eonilaUe hrEEl Bcxiu 
aliae Gouu M^fiEB c Eaioo Lcsseib 

[22 W. B.,4 



( B713 ) 


DIGEST OF CASES 


( B7U ) 


KAHOMEDAIT LAW-PKE-EMPTION 

—conttnued 

3 CEREiIOinES-~co«<tn««(7 
» riplit of preemption. Unit Tritncsee* stonld licftr 
tte exclamation it inrolTes, yet it doei not folloif 
that, as matter of evidence. Courts of lavr are bound 
to decree a suit to establish such a right simply on 
the deposition of the plsintifl Asnoon Hossiw 
Knas V Qobitd Chatoea Sdaea 11 "W IL, 404 

125, Talab-l>ishtabad— JTeceesti'jr 

of proof of performance —To establish a clsim topre* 
emption nnder the Ualiomedsn law, it is not enoi^li 
to prove that the ceremony of talab i mawasabat was 
perfonBedj it la also necessary to prove the talab »• 
ishubad. ITaesiube Sieob e Lvcbbibe Kaeaik 
POOEEE . 11 "W B , 307 

120. Aeeetetty of 


127. ~ ^ j 


128. ' " — ■■■- — ■ - ■ Zlcd* or form 

qf certmontf —jPerformanee — A'li^fus— To (be doe 
pefonnanco of the ceremony of (AUb i ubtabad, it is 
not necessary that any partieohr form of words 
tbould be employed BAUStniiAa lIiaiSB i Jbv 
HACK XiAt Misses 

18 B 1.. B., 46B . 17 W. R., 265 

129 yfo* or form 

of ctrenony-^Talah > mawaialai —To establish a 


ItAHOMEDAN liATT-PBE EMPTION 
— coatiaaed 

3 CEREMONIES— ooBtiaaed. 
bear witness therefore to the fact” Jadu Smott v 
RAtxtneAE 

£4 B li E., A. C ,171; 13 "W E , 177 
DATJJtooiXAa V KiEtBE CntmntB ^vbvah 

[18 W R, 530 

132. Jlrjuisites for 

cereMoajr— Jnoocafioa o/ vnlneiiti to demand — 
According to the Mahomedan law, it is cssentisl to 
the performance of the talab i ishtabad that third 
persona should be formally called upon, either in the 
presenee of the purchaser or on (be land , or, if the 
vendor is in possession in the presence of the vendor, 
to bear witness to tbe demand Qolaxeau Dee 
r. BBttniaBAS Deb 

[6 B Ii R , 165 : 14 "W R., 265 

133 Performance t» 

pretence of porehater —Tbe ceremony of talab !• 
Ishtahad or aSimation before witnesses, may at the 
option of the pre emptor, be performed in the pre 
sence of tbe purchaser only, though he has not yet 
obtained possessioa Jabobb MABOanp e Maho* 
URO Abaad 

tt L R , 6 Calc , 609 .6 O L. B , 370 

134 ■ ■ ■ . - ■ — — — Performante tn 

pmeaer of pereon in pe**M**en, tendor or pum 

I ehoter—1o establish the ngbt of pre caption, tbs 
I talab 1 isbubad or affirmation before witnesses, must 
I be performed in the pTrimce of the pcrioa in poiiti* 
I Sion of the lands whether it be the vendor or the 
porebaser Csauboo Fasbak v Pdbxwak Rot 

I pewR^a 

1 135 Offiiieiow <0 

tnoei'* tMfsessss— T<>?a& i mnwaiaiat— Ceremsatre 



rtx • taUb>i mawssabat— has already been performed 
OlBUnlBEE SlBOU C DoStlK SlEOn 

124 "W, R , 4Q2 

130 — ilr^Hisifee for 

ceremonv—Inrocntion of tnlnestei — To the eere 
nony of Ishtabad or talab i istabsd it is essential 
that there should be an express invocation of wit 
nesses Fboeas Sivon t Onorswas Sivon 

taS li.R,A.O,12 

ISL 


Pejumfet foi 

erremeny—JJee/ttro/ion and inTOcaitan ofitUntnet 


Smon r Dciput Swob J. U aU. iO Vale, bbl 

jSq AWs r/«*rocij- 

, .e _Ia a suit tJrtta'Lih the r-At 

rr/OMlof the vendor tbe W nccuaatrf 

h^iuit fi-d lo tb«r m'crepcf that fce e«-=r5-3 
«itb ^tbe . y s h ome^ -ny 

e ArT*ocB«»>A . 22 TT S, 154 

137 -rr* r~. — t'mc^ 

^>jiod-TrVnrm^—-mcr^t2:^ £r*-taiJ -ak*- 
1* *=»^ = tliB Ftsens- efwJs— • 

^ tb* wsDfiss* « tifaeaa.^i 

t 


( 6721 ) 


BIGEST OF CASES. 


( 5723 ) 


MAHOMEDAN LAW— PBESXJMPTION 
OF jDEATH — coneluded. 

6. AUtnaitojutf Jin' 


biotber* and a suter on aniTiving them, xvas ngbtlj 
■dismssed, under Maliomedaa lav, on the grou^ that 
the death of the missing person was not proveA and 
ninety )eari had not elapied from hia hsrth. A tale 


reappearance of the migsiug pereon. Kakbi Bdi 
« EaBATBiBi . . 7 IT. W, 101 

e. Act I of 1S72. 


father uaa aliie, and that during hu lifetimo the 
jlamtifft could not claim hit ihaie m inch portioo.— 
Stld by Sthast, C J , and S; attciB, J , tliai the 
auit, being ona to enforce a right of inheritance, muit 
bo governed by the Uahomedaa laiv relating to a 
"miHing’ person. ParinttSar Bax v. Buiukar 
iS'ir^A, I L R ,1 All , 53. distinguished Held by 
SxvanT, CJ, thst, according to Mahomedan law. 
ninety years nothaiing elapsed from Ft birth, hii 
share could not he claimed by the plaintiffs, but 
must remain in abeyauco until the espirv of that 
period or his death uas proved Held b; PsansON, 
J, and Spancis, J, that F htmg a ‘miming" 
person nhen bis parents died, his daughter. «c<ordiog 
to that lav, vas not entitled to hold bis share either 
as heir or trustee llAsAirAniv IfAUBnsA'f 

tL I*. B . 2 AIL, 635 


MAHOAIEDAN LAW— SALE. 

See JlAnoJisrAY Liv— ifoaTOAOE. 

[I, L B , 20 Bom , Uff 


lAAHOliEDAN LAW— SLAVEBY. 

See SnATESr . L L. B., 3 Bom , 423 
[13 Bom , 156 


MAHOhtEDAN LAW— SOVEbEIGNTY. 

— Bovereign’a rights as to pro- 

perty — By blah medan lav. remtfe. the dotninioa 
«f the soicreigD is equally abiolate nod unrontroUed 
o\cr all his possessions of cicry Lind; but qtixtre 
whether all l.is possessions sre necessarily subject to 
tbe ordinary rules of Inheiitance and partition 
among descendanta. A rcicning llaliomc-dan prntee 
-may possess properly held jure eercair, as vitU»t 


MAHOMEDAIT LAW— SOVEBEIGNTY 

—cosef tided. 

property acquired by some other title OurLAU 
UomuuAD NiiAVt^ Khas r Daib 

[1 htad., 281 

MAHOMEDAN LAW— ESUEPED PBO- 

PERTY. 

ConyoTsion of usurped property 

— Jtegkt of tutl for damagtt Ig party tiyiired — 
Under Mahomedan lav, where there has been a 
change in usurped property, the injured party has a 
claim to recover damages in respect of the property 
usurped, but cannot claim to share in the pioperty 
luto vhtcli it has been couiertcA An heir cannot 
therefore claim estates purchased with moneys 
beloi^iDg to t>e ancestral estate of the deceased 
which Lave been misappropriated by a co>heir, but 
mnst claim to recover his share m nonry hcOB. 
oon HossBiM e Mooybsuau . . 4 N W , 103 

MAHOMEDAN LAW— USDBY 

1 Interest- iei XXriH of 

ISoS—Tho custom of taLtsg interest as bituecu 
Uahomedans is recognized by tbo Courts. SexnUt 
—£*r FstiB. J (dissenting from Ban Lull 
i£ooker]tt y Huran Ckunder Dhtr, SB B- R , 
308, O C, JSOj — Act \XV1I1 of 1865 repealed 
the Maliomedan laws relating to usury Dy " lavi 
relating to usury" tbe Legislature Si ant laws 
affeetiDg the rate of interest SfiA Khak r DiBt 
Bibmax 6BLB,600 14W.R.,80d 

2 — - ■ ' InUreet ondoxetr, 

—With respect to the awarding of inteidt onailum 
of doner by a hloslcni vridon, the principle of 
Mahomedan lav will not apply boOBUA EuatOos 
V ArtArrooiivissA kaATOo-e 3 Hay, 210 

MAHOMEDAN LAW— WIPE. 

1 Power of alienation— Potrer 

of xB'Je at ens of etetral tenante t» roinmoa to 
oraat Irate — The District yudgc'i decision that a 
Mabcntidan mam d woman cacnct execute a valid 
lease which may ciidnrc beyond her lifit me, cf pro- 
perty of which she It ono of leviral tenants m com- 
mon, held bad lu lav kicnuasuAi Pbaoji r. 
ISsBKJiAn Uazi ABnuz.A Kuax 

[3 Bom., 313. 3ndEd..267 

3 Husband and wife~Pr««ii»ip- 

ttott of oxrnertkxp of —'there rights of 

ownership had becu exercised for a series of years by 
the husband, and never bv the wife, over preperty 
which had diirci ded from his wife’s father (hu own 
nncle). the husband havug mortgaged the property 
and dealt with it lo ail nspcctsss if he were the 
owner, and the wife possessing none of the dccumci ts 
which she vTOutd Lave been able to p oduce if she 
had acted as the owner, it was held that she had no 
tnch lutcnst in the property as eutit cd htr to 
maintain a suit to recover jotsefslLu of it after it 
wsssold tusslufaction of thehusband'sdtbtt Ozbbb- 
ooxrssA ISUiEe r lUtiniirx Itor IIW. n,17 




( 5725 ) 


DIGEST OF CASES 


( 6726 ) 


MAHOJTBDAN LAW— 

13 Conttnl of i«r 

—Etxdenet of con«Bi —According to M&homcdan 
law, a Will II >ali6 ai againit atx heir it he affixed 
his iigoatore to it as a conseutmg part> thereto 
without undne influence Ebadejib BrasK r 
ScPEBB AU . 4 W B., SB 

14. — — - — Conitruettoo o^ 

a letter contat tag it lequett—Sutetde of tettaturi 
—A letter, written shortly before the testator’s death, 
contained directions as to his property, confemng 
the proprietary right therein in equal shares on 

ahomedan 
. urs after. 

„ _ , -the inten* 

tion of suicide llie litter stated that he liad taken 


taken pouon for t^e abo'e purpose, ^ss inralid by 


before the taking the poioi, that the otbrr 
evi lenes tended strongly to si o v that it was writtio 
before, ai dthat tlierefcre the nason allied agaiost 
the tahdiCy of the mil was n t applicable (o the 
case Uazbab Uv ev « Iooha Bihi 


15 . 


[7 LH al All, 01 
L. R., 25 L A . 210 
— Por® of will Aaw B/ ( 
tetll’—Sfideiee of ui/l — Ihe rule that by hlaho* 
medan law a will do s not require to be lu uriting 
isuniursil Ihc omissiou to write the wish wirre 
there WHS ample tune for that purpo e, may tl low 
t the 
f the 
and 
drlt 

into wnti g will Tot deprive it of legal tffict 
Taukiz Dbuom V Fubbdt Uossxik 

[□ N W , 65 


10 ■ hieneiptUfo ntll 

—Law of SttoA leet—A tiunciif ative mil by a 
Maio iitdan of the hli all sect bequcslhnig pp prty 
less in am unt than one third of 1 la (state held 
valid by the Mahom dan Uw, and i& it wjs giieo 
to the bequcsis £en//e— biirli v«rbal btquisis 
would have been valid even if h jo id a third of the 
testat r’s estate proviJid the hiirs ro icurrrd in the 
bequests Amikooddowiah r llovunv Ati KoA'< 
[5 yioore’s 1. A , 100 


17 


Froof of 


JIAHOMEDAN LAW-WILL-co«/,sBei 


to enjoy tt in lien of her dower, held to be a disposl* 
tion of a testameDtary nature, and void of the 
requisites of a sale under the hfabomedan law 
Moan, BEUnu r Ebesbbk Bbbeb 3 Agra, 283- 

10 Co-sinictloa of -wilL— A 

hfabomcdan lady made a will disinheriting her near* 
est relations and leaving her whole catate to her 
nephew “Ruslan bad nuslun battun bad hattun” 
(from generation t-v generation) Held that the 
devise to the nephevr vias absolute to him. and did not 
extend to bis sons in case of hu death before bis aunt 
OoMOtoonbibsa Bssbis e OoBSXrooinsSA Bxebzi 

[4 w. B., ea 

20 -Dtspoiifion of 

titaU among iharere — Tl'ori* of durolton oftetale 
not denoung more than infereit/bP Cenifrse* 
Iton— l(M/r»ffie» vpoit alienation —W ordi such aa 
‘ always” and "for ever,' used lo an instrument 
disposing of iroprrtv do nrt m thimsilvcs denote an 
extension of intcrist hey nd the life of the pirsc 


an* (ccupaiiey •£ the full sixteen annas of all the 
estates All themaltirs ofmanagim ot in rou* 
net tion with this estate i1 ould DLce^sarllv and ubhga* 
t I Iv rist 'always’ siid for ever' in his hands.” 
it also wtih the rxiircss object of keeping the 
pr perty in the iamilv attempted to rrstiirt aliens* 
tioi by the sharers. Ihcre were othrr jn vinont Ur 
the aiOie i&ict in rrgard to the nansg ment by 
bisson who reUinrd it tillliii death The difindant, 
who was a IQ I of that son having cUii cd to rclaiu 
p ssreson t the piopcity lu rrlir to tarry out the 
jiovuio s of the will —/feerf that Oi Us true eou« 
strurtwi the pluintiff a shtrrr utid r it was entitled 
to the iuti propriitarv rt^l t iii and lo the posirsiion 
of her share, i utwill stai Umg tbentoveez) rrsiioisin 
the mil and the attimpt to eontiol alienation by the 
slarers Mubahuad Abdol Mxjid r Patiu2 

Bm . I L R, 8 AU„ 39 

[li B , 13 I A , 169 

21 Sejeeet to per^ 


tion to mike this diiposii ion WHS pro Jucid — y/ef,ft1iat 

the disposilo I was sgaiou a elaitD of pcescMio:i 
set up by a rival claimant. hlAUOWlD Altat Kti 

Euax v. Abbxd Boesb • . 25 W, R, 121 


pr pcitv was not to be divided until V and AT bad 
attaineJ the age of twenty, an I as to the share of the 
lawful a<~n of J/, it was to be held in trust until such 
SOI a] ould rtacb the age of tnrdy At the time of 
the Ustator’s death no son of Jf was llvuig. Shortly 
after his death, a son was bom to Jf, but hs lived 
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MAHOMEDAN" LAW— WILL. 

Ses 2MAHo^Ei?Aif Daw- — Gitt — Valtditt 

- • [W. B., 1884, 22i 

1 W. E., 17, 152 
8 W. E., 84 
7 2Sr. W., 313 
I. L. E., 9 All., 357 

See Paeties— Paeties to Suit— Exk- 
CUXOES . . I, L. E., 19 Bom., 83 

^eeEECEiVEB . I. L. E, 19 Bom., 83 

1 — Gift operating as will - Gift 

iiicontey)iplation of death — Legacy , — According to 
the Mahoniedan law, a gift made iu contemplation of 
death, though not operative as a gift, operates as 
a legacy. Ordinarily it conveys to the legatee pro- 
perty not exceeding one-third of the deceased’s whole 
property, the remaining two-thirds going to the heirs. 
In the absence of heirs, a will carries the whole pro- 
perty. Ekin Bibee v. Asheue Aii 

[1 W. E., 152 

2. — — Invalid will — Will disinherit' 

ing heirs. — A wasi-nt-namah, or will, divesting all 
the property from the next heirs, is illegal under 
Mahnmedan law. JuicUNOODUEEN Ahmed «. Hos- 
SEiN An . . . . 2*W. E, Mis., 49 

3. ; IVill made toUk' 

out consent of heirs. — A will which has never re- 
ceived the assent of the heirs of the testator is inopera- 
tive to alter their rights to succeed according to 
the Mahomedan law of inheritance. Kadie Am 
Khah u. Nowsha Be&hm . . 2 Agra, 154 

4. Will devising 

more than half estate to daughter. — Under the 
llahomedan law, a pei-son. cannot devise more than^ 
one half of his estate to his daughter, and an ill 
devising more to her is invalid. JIahomed Mudoh 
V. 'KHODEEHHinsSA alias Khookeb Bei'EE 

[2 W. E., 181 

5. : Bequest ly mar- 

ried momaji — Consent of husband. — Meld thattho 
bequest by a married woman of the whole of her 
estate to her brother, without the assent of her hus- 
band, was invalid according to the Mahemedau law. 
Muhammad r. Imamuddin 

[2 Bom., 53: Bad Ed., 60 

6. Legacy to one of 

several heirs — Want of consent of others. — A 
legacy cannot be left to one of .a number of heirs 
without the consent of the rest. Abedoonissa 
Khatoon V. Ambeeoonissa Khatoon 

[9 W. E., 267 

7. Bon er of testator 

to interfere with devolution of property. — By the 
Mahomedan law, a testator may bequeath one-third 
of his estate to a stranger, but cannot leave a legacy 
to one of bis heirs without the consent of the rest, 

A will purposing to give one- third of the testatoPs 
property to one of his sons as his executor, to be 
expended at the sou’s discretion in undefined pious 
uses, and eonferring on such son a bencfleial interest 
n the surplus of such third share, — Meld to be an 
attempt to give, under colour of a religious bequset, 
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mahomedan I^AW-WILL-continued. 
a legacy to one of the teatatoPs heirs, and to be- 
invalid without the confirmation of the other heirs 
khajooeoonnissa 1). Roushan .Tehan 

[I. L. E., 2 Calc,, 184 : 28 W. E„3G 
L. E„ 3 L A., 291 

f’ ~ . Will made toiM- 

out consent of Aeirj,— Plaintiffs claimed ns pur- 
chasers from the daughters (as heirs) of a Mahomedan. 
me son, intervcmng, was made a party to the suit, 
and set up a will executed by his father, under which 
a large portion of the estate was endowed for 
charitable purposes, and the rest divided among the 
heirs. The lower Appellate Court found the will to- 
be bond fide, and dismissed the suit. Meld that, the 
will having been put in issue, the lower Appellate 
Court should have found whether the heirs were 
consenting parties ; for the bequest by a Mahomedan 
of more than one-third of his estate without the con- 
sent of his heirs is invalid. Baboojan r. .Maho- 
med Nuboob Euq . , , 10 W. E., 376- 


9. 


■ — — Suit Jor share of 

property against persons in possession under will 
— Onus probandi.— In a suit for an undivided share 
of piopcrty claimed by the plaintiffs as heirs of the 
deceased owner, where the defendants pleaded pos- 
session under a wasi-nt-namah, or will , — Meld that 
the Court could not tell how fur the will was valid or 
invalid under the Mahomedan law, which allows a 
testator to give away fiom his heirs only one-third 
of his pjoperty, and therefore the onus was rn the 
defendant to furnish a complete statement of the 
testator’s property at the time of his death ; failing 
whicli the plaintiff’s claim must prevail. SUKOOMUT 
Bibee V. Waeeis Am , . 22 W. E., 400- 

10 , 


Consent of heirs 

-Consent before testator's death.- By Mahomedan 
law the consent given by heirs to a tosiatcr's will 
before his death is no assent at all j to be valid, it 
must bo given after the testator’s death. Nusbut 
Axi V. Zeinonkissa . . 15 "W. E., 146- 


11 . 


Assent given 


after testator’s deufA.— According to Malioinedanlaw, 
the consent of the heirs cun validate a testamentary 
disposition of piopcrty in excess of oiio-tliird of the 
property of the testator, if the conecut be given after 
the death of the testator. But if the consent bo 
given during the lifetime of the testator, it will not 
render valid the alienation, for it is an assent given 
before the establishment of tlieir own rights. 
Cheeachom ViTTir, Atisha Kvttx Umsii b. 
Valia Pudiake Biathu Umah, . 2 Mad., 350 

12, — Consent of 

heiress to loill — jEvidenee of consent . — 'lo establish- 
the consent of a Mahomedan heiress to n n-ill. evi- 
dence of some act done at the time of its execution, 
or some act dene subsequently, amounting to a r.itifl- 
ration of it, is necessary. The Court will not presume 
the consent of a Mahomedan heiress to a will, even, 
although she continues to reside in a dwdling-bouso 
assigned lo her by the will in question. Ramccosieis 
Chundee Roy 1’, Paqdeebookissa Bboum. 
FACiUEEEOONISSA BeoUM r. .SuPDAIt All 

[1 Ind. Jur., O. S., 11&' 
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MAHOIiIEDAN law— WILL- eoftcZudei. 
it was argued, the gift was confined by reason of its 
being only of the profits Seld that, la order to 
show that an unlimited gift of the profits was leas 
than a gift of the corpus, some evidence should he 
found in the context, or in tUecircnmetancesaSecting 
the nronertv, tendine to slow re»tnction of the 


Iff ATTyPHIZEU- eoscZiwfeif. 

Chancery to issue such writ was not conferred on the 
Sojureme Court, nor is there anything in the Charter 
o£ the High Court to gire that Conrt power to usne 
it Is TSB aUTTES 0 > AUEE& £qiS 

t6B. L.B..4S3 

MAINTENAITCE. 


tL L. R , 25 Calc , 816 
I, S,, 25 r A , 77 
a O W, 385 
27. Bzecutor — ia oommtite 

sueremr — Under hlahomedan law, an executor is 
entitled to nominate a successor to carry out the 
purposes of the mil under which he was made an 
executor Hxeesz oos axauaw « Rrxdiu Boa* 
8215 . . . 41T W,106 


Stt CxBsa imcBS Cbimfebit 

Stt Cases ukoeb BecsEE— F oeu oy Be* 

CBBS— fifUKTEHASCE 

Set Cases btn)BaEXBci)Tio5 OF Becesb— . 

Mode op Exectjxxov— Maisteka>ce 
Ste Hiitno Baw— I 5^ESIIA^CE— Iixsai. 
IIUAXB CniLDBEK 

It. L. B , 1 Bom , 97 
4 W R, P. C , 132. 7 Moore’s L A , 18 
L L B., 23 Bom , 257 
I. L B., 22 All , 191 

Set Cases cKiiBa UiimiT Law— I fAnt* 
XEKA 5 CS, 


28 *■ ■ I ' ■ i**.* ■ ■ .1— AAcyo 2/oAon,e* 

ifon admtntrtroZor ut<A (As utZ{ aane-erd — £«e<it 
tor, Pom ert o/— The powen of a Ehopa Mahomedan 
executor or administrator tike tiose of a Colclti 
Mahomedan executor or admiuutrator, seem to be 
f'enerallv lim ted to recoverirr dfhts aiil sccinn" 


succiedcd to those pov erg and in a suit brought 
against bin as such aduim strator by an alleged 
creditor of the tistator*A estate, represented all the 
pettoQs interested in the estate AauKDSBOt 
HUBIBBOX C VmXSEBBOX CASeOUBHOT 

(I L R, 8 Bom.. 703 
29 — ' - ' — Infidel exenUor 

— Theappointcnentby the will of a Jlahomedan of an 
infidii executor does not invali ate the will All the 
acts of such an executor and bis dealings with the 
property under the will u til be is remosed Mid 
superseded bv the Civil Court, are gooi and valid 
Quart— Whether if an apnhoat on were mode by a 
person interested in the will to have the sofidel ese* 
entor removesl, and a proper persoj ap oiuted in his 
place the apphcatijn vvould be granted. Jeoai 
Khak V MAtUT 

£IB L. R, S N , 10 . 10 W B., 105 
MAIKPBIZB. 



See Case* bsmb LturtAXXOH Aci, 1877 
AEX 128 

See Cases xuniBB lUaostsDAs Law— 
MAU(XE2.ABCE. 

<^«r MAtADAS Law— I fAiiCTBirAECE. 

See >AET»s- P abxias to Spits— Maik* 
TE5A>CE, Sens POU. 

Set Cases oxrtBa Saiau CArsx CoVBl 
M0PCS»11/— J BEUmcitO't— M A X 5 T S '<* 
A5C& 

firs SMAtL CArSB CoOEI 1 'eE»IPXJW 

TCWhS— JtJBISBICtlOS— IfAX.vrS-'A.'V'*. 


— future, Attaohmeat of— 

Set Cases c^»e» Attach***''*^*^*'^ 
07 AlIACaUEXT— 


MAINTENAITCE, OBDSXt OT CROCf* 
NAL COURT AS TO— 

xAAf»ocBA jT'Sr.R.Or.,10 

2 Las. :jiL a, S$ 

c.^ i/iSrt**'*' '^*’=K:-o*'=yasr cs— Zir.. 

.1 C-a^C* - 1?* C-i 

Set^ 



Side of the Court of Chancery la 

power of the Commoa Law Aide ef tSe Oerx 


a/ tie 



( 6727 ) 


DIGEST OE CASES. 


{ 6728 ) 


MAHOMEDAN JjAW—WllJ^—coniinued. 

■only for a few months. The testator’s brother A was 
appointed executor of the will. In 1878 V and H 
sued the executor A and his son S for an account and 
division of the property, and by a consent-decree 
passed in 1881 three-fifths of the property were given 
to V and A;, 'and the remaining two-fifths to A and 
S. Tl^e estate was duly divided in accordance with 
the decree," and the parties got possession of their 
respective shares. In Eebruary ]884i another son was 
bom to M, and in May 1884 the infant brought this 
suit by his father and next friend, claiming to -be 
entitled, on his attaining the age of twenty, to one- 
third of the property received by V and E, under the 
consent-decree. Held that the plaintiff could not 
recover, not having been in existence at the date of 
the testator’s death. According to Mahomedan law 
as well as Hindu law, persons not in existence at the 
death of a testator are incapable of taking any 
bequest under his will. Abdoi Cadue Haji Maho- 
med V, Thbnee (Oeeiciad Assionee) 

[I, L, R., 9 Bom., 158 

22 . — — — — — — — Charitahle be- 

quest — &tat, 43 JEliz., c. 4 — “ Bhann,” Meaning 
of, — In the will of a Khoja Mahomedan, written in 
the English language and form, a gift of a fund “ to 
be disposed of in charity as my executor shall think 
Tight” is a valid charitable bequest, and it will 
be referred to the proper orticer of the Court to settle 
a scheme for the application of the fund to charitable 
objects by analogy to Act 43 Eliz., c. 4. Where, 
however, the will is in the native language, and 
the word “dhsirm” or “daram” is used the word 
is held too vague and uncertain for the gift to be car- 
ried into effect by the Court, the Court dharm or 
daram including many objects not comprehended in 
the word charity ” as understood in English law. 
Gahsbhai u. Thavab Moma . . 1 Bom., 71 


23. 


Invalid gift for 


want of assent of heirs. — A Mahomedan by his will 
bequeathed the rents of a certain house in trust for 
his children, aud directed that, after the death of the 
last surviving child, such rents should be paid to the 
Committee of the District Charitable Society, Held 
that, as the gift to the children being a gift to the 
Tieirs of the testator to which there was no assent was 
invalid, the gift to the District Charitable Si ciety also 
faijed. Fatima Bibbb v. Aeife 1s.uaii.jee Bham 

'[9 C. L. R., 66 


24, 


Prohibition of 


alienation or partition. — A Mahomedan testator by 
will decreed that his moveable estate should not be 
divided or alienated by any of his heirs, aud directed 
his executor to appropriate the uet income according 
to a schedule annexed to his will, among certain 
specific persons divided into two classes, viz., those 
who took and those who did not take by inheritance. 
Held that the intention of the testator was to 
endeavour to prevent any partition of the estate, and 
not to convert his heirs-at-law into mere annuitants 
taking grants from him. The executor held the estate 
in trust to pay the profits in certain defined shares to 
the heirs, and their representatives could not plead 
adverse possession against them so as to bar their 


MAHOMEDAN LAW_WILL-co«f;„„«rf.j 
claims by lapse of time. Kaajooetwissa r. Roheh- 
MHKsisaA 17 W. B„ 190 

Administration 


26. 


of the estate of a Shiah Mahomedan under his will 
— Alleged gift—Claims as between his childless 
wtdoto and the estate— Right of childless widow to 
maintenance — Legacies chargeable on one-third 

onlg of the estate — Commission to executor. A 

Mahomedan of the Shiah sect, dying without issue, 
left a widow. She as his childless widow was entitled 
to one-fourth of his estate other than land. In the 
administration of his estate the following matters 
arose aud were decided. The handing over, with 
formal words of gift by the testator to the widow, 
of deposit receipts, with intent afterwards to transfer 
the money into her name at the bank, which transfer 
was not effected, would not constitute a gift. A 
commission of three per cent, on the proceeds of the 
sale of the testator’s property, directed by his will, 
was bequeathed to the executor. This was by way of 
remuneration, but was iu no sense a debt. As a legacy, 
it was payable only out of one-third of the estate 
whicli passed by the will. A Mahomedan widow is not 
entitled to maintenance out of the estate of her late 
husband, in addition to what she is entitled to by 
inheritance or under his will. Hedaya, Book IV, 
Ch. 15, s. 8, Mahomedan taw, Imamia, by H, H, 
Baillie, p. 170, referred to. No contract could be 
implied that this widow should pay an occupation 
rent on account of her having continued to occupy a 
house belonging to the testator’s estate, for eleven 
months after his death. Her occupation was refer- 
able to her position, and no notice was given to her 
that rent would be charged. A JIahomedan childless 
widow is not by Shiah law entitled to sliare in the value 
of land forming the site of buildings that belonged to 
her husband’s estate. H er one-fourth includes, us was 
admitted,' a share iu the proceeds of sale of the* 
buildings. The to,\t quoted iu Book VII, C. IV, 
p. 293, of Baillie’s Mahomedan Law, Imamia, is not 
to be construed as referring only to agricultural land. 
Aga Mahomed Jaepee Bindanim v. Koobsom 
Bibbe. Koolsom Bibbb v. as a Mahomed .Iavfeb 
Bihdanim ‘ . . . I. L. R.. 25 Calc., 9 

[L. B., 24 I. A., 198 
1 C. W. N., 449 

20 ^ — — Construction of 


the mill of a talnkhdar— Quantify of estate devised 
— Unlimited gift of share of profits in a ialukh- 
dari estate under (Jude Estates’ Act I of ISBO,— 
The will of a talukbdar, who left daughters, declared 
that in respect of bis estate, in its entirety and without 
division, the eugajemeut for the revenue sliould 
be iu the name of bis eldest daughter's son aud so 
coutiuue. Besides this-grandBOii, another, the son of 
his second daughter, as well as two other daughtersof 
the tcsta’or, were to be equal sharers entitled to the 
profits of the estate. Of this estate the u-ill said. 
The profits may bo divided equally among all the 
four persons.” The talukh had been included in the 
first aud third of the lists prepared iu coufonnity 
with the Oude Estates’ Act, 1809. On a question 
whether under the will tlic sou of the second daughter 
tcok a heritable interest, or only a life-estate, to which 
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MAINTENANCE, OHDBR OF CRIMI- 
NAIi COUHT AS TO— «on/tRiie<i. 


place nbrre tlip wile T<>idcd I relkeftUltanof 
Fakrudin, I L i? , 9 £oni , ^0, dutiripUubed /• 
iU mailer of the peUixm of Tidd a h W, 237, 
folowcd In the mxisa o? the patmoN op 
DeIastbo I. E R., 13 All , 348 

11 Procedure in maintenance 

-cases — CrifntnoZ Trctedure Code, }f>7Z, t a?8 — 
ilode of recording etidmce — Caso undir Act X of 
1872, a liSG, are not in tbc nature of sun mary tiula 
but require tbe usual piorrdure Uid down f r tnm* 
noi t CHsci and tl at the evidence bertrordrd in full 
SI required by a 33o. HtiBXivFCPp JI*lo Bb* ' 
EOti Jeltani 24 W B., Cr ,61 

12. — ' - ■ - ■ - Froeeedtngt on op* 

pUcaltonfr Btam^ejiance — Endence Re ord of — 
Sxtmmarg tMaZ--Cr<tnin'i2 Procedure Code (Aft X 
of J8S2^, if 355 and 4h8— Pro«*fiire — Pn c«dinga 
under CU X\XVI of tb« Code of Cnmitial Iro 
-cedure cannot be conducted as tn a summ iry tnol un 
dir Ch XXII but the evidence takm must be 
recorded as prouded by a 35' Kaii DAsat « 
Doboa Cbaban ^A 1 K I L R.. 20 Calc, 361 
IB, . Proof of charge— *R«<« proof'* 

— CriMfB'iJ Procedure torfe 189I, * 3l6, Otitr 
-unife'' — Befrre an order under i 316 of tbe Code of 
Criminal Procedure fkF the maintenance of a wife or 
child tan be passed sgaioet a pirson, tliecbsr^ must 
be legally pioied Against him the words' dueiroof' 
in that section meaiiii g legal pc of on oitb Oohda e 
Ptabx doss OossAtK 13 vr K.Cr. 10 

14 - ' ' ■ ' of eri 

denee—Oroinid for m<ik\n(j orifer —An order n ade 
by a blsgistrate under s 3 6 of ibeColoof Cnmnal 
Procedure must be founded upo i proof in tbe same 
proceedings and cot up n kti nIeVe acquired by Iiira 
in some other case LoroiEE nowi>E8 r Iieha 
M oODAi . SW. R., Cr,67 

16 ■ — , Crintnef Trrcr- 

dure Coder !i7i t 4S')~Extdenfr det (I of 
1872), t 120—Ba»taTdg pr'ceedtngs — Order of 
ajfiltalton — Ludence— Competent xrxtee* -Baa- 

tar ly precrcdings under tlicpioiuionsof s 488 of tie 
Criuiii al Pioiedurc Cole are in the nature ofeinl 
proctcdincs witl in tbc mianii g<f s 120 ftbt Eii> 
denco Alt, and tbc prrtou soii^lttdbe r1nr(.rdita 
competent w Incsa 0 1 1 IS own btlmlf V)Oiaauin 
nons cbar^ii g bit tbe difii dant liaiiiganftincut 
miaus bal r lusrd to tna i tain 1 is cl ild b\ bisnika 
wife, whom beb ul tiibscqniiill' dnore 1, the Cagia* 
trate f ui d tl at tl e matri g bid i ot been ) toted but 
that upon tliv o ber ctidiucc adduced iieloUngthe 
s milanty of Ibc features and tbc iia ■ e of ttie child 
with those of tbe difnuUnt. wl o did not apjirar befetre 



MAINTENANCB, ORDER OF CHIMI* 
NAXi COURT AS TO— coafinBcef 
aceoiot tbe similarity of tbe names and tbe features 
of the child and tbe defendant, but as there w as am> 
pie evidence of the paternity, be was lusnfied m 
makii g the order tie did. as it was immaterial for tbs 
pnrp ae of detern inirg tl e liability of the defendant 
to maintain the child, whether tbe n other bad been 
married to tbe defendant or not bes MAnOHSti r. 
BibuhixaJan L li R. 16 Calc,78i 


nifeof a Cbristain who bad reiertrd to Hinduism 
and oiarried a sceoud wife is not warranted by the 
decisioi in -Anonymous Cose, 3 Af ad Ap 7 ANO* 
mueiCB Cask 4 Msd , Ap , 3 


dire for an or ler of maintenance Asslebadonly 
gone through tbe cerctamiy of ' Karao ’ with her aU 
Irged husband tbe Joint Aiasistrate rejected ber ap. 
plication Hisorder was set asideon Tiftrence, a‘ Ka* 
iwo” inamagc among the Jats being held valid, sad 
tbe offspniig of such unions bemg entitled to lahrnt. 
QttiBN 0 Daoaspb SiNo a 4 N. W , 128 

18 ■ - Ground for allowing m&is* 

tenance— /nafrWify to firs (oyefAec — Ibo iiiabi. 
lity of a husband and wife to agree to In e together is 
nogtound for decreeing a separate maiiitcnaiice to the 
wife Jesupt t ShoosahtAli 6 W B., Cr , 60 

18 — — CriffliRnl Proes. 


band lias not neglected or ref iscd to maintain ber, 
but who baa of lur own accord t ft her husband’s 
bo ISC and proU c< ion and to order an allowance tobo 
pudto such wife on evidence uf ill triatmcnt. 1 h 

Tub varcEB or TUB rxTiTioN OF Tiioua k 

iQ N 205 

20 Criamaf Preff 

dere Cede » Crvellg" TbeworJ cruelty” 

in a 488 of tbe Criminal Piorcdure Co leis i ol neccs* 
■aniy bunted to pino >al viob iicc kelly v kelli/, 
H 2 P D o9 Xid tomk ni v /omi lar f 
r. W8, ttferrid to. BcEUiv r Pbabb Lal 

iL lu B., 11 AIL, 480 

21, Offer to maintain wlfo — 

Crimtaif Procedure Code J972 t 5->l>—-Refuxat 
to eokai t —An « Sir by a Hindu liwing two vriiit, 


wilbin the meaning of a proviso to s fSCof tbeloie 
of Cnminal Pro'cdurc, 1872. hlABACEAt. r Haw 
DAPFA OoOBSAN . I. li. R , 6 Mod-, 373 
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maiittenaitce, oeder of ceimi. 

JSTAL COUET AS TO— continued. 


Complaint by a tcife against her husband for snain~ 
ienance.—A complaint under s. 488 of the Criminal 
Procedure Code (Act X of 1882) falls within the 
cognizance of the Magistrate competent to entertain 
such complaint, and within the local limits of whose 
Juiisdiction the husband or the father is actually 
residing at the date of such complaint. The expres- 
sion “The District Magistrate, a Presidency Magis- 
trate, a Subdivisional Magistrate, and a Magistrate of 
the first class ” in s. 488 means the Magistrate of the 
particular district in which the person resides against 
whom such a complaint is made. In eb the peti- 
xiox OF Pakeuhin . . I. L. E., 9 Bom., 40 

2. Criminal Proce- 

dure Code(1882J, ss. 488 and 177— Complaint by a 
wife against her husband for maintenance — Issue of 
summons — Jurisdiriion of Presidency Magistrate . — 
If a person neglects or refuses to maintain his wife, 
the proper Court to take co,rnizance of tlie complaint 
of the wife is the Court within the jurisdiction of 
which the husband resides. Beneow v. Benbow 

[I. L. E., 24 Gale., 638 

In the ITATTEE OF THE PETITION OF BeNBOW 

[1 C. "W-JM.. 577 

3. Criminal Proce- 

dure Code, s. 488 — Maintenance order passed on re- 
port of Subordinate Magistrate. — Under s. 488 of 
the Code of Criminal Procedure, a Magistrate of the 
first class may, upon pioof of neglect or refusal by a 
person having suflicieiit means to support his wife, 
order such person to make a monthly allowance for 
the maintenance of Ins wife : a first class Magistrate, 
having referred a complaint by a wife for mainten- 
ance to a Subordinate Magistrate to take evidence 
and report upon the facts stated in the pitition of 
complainant, passed an order upon such repoit in 
the' absence of the husband for payment of niaiiiten- 
ance. Held that the order was illegal Venkata ». 
Paeamjia . . . I. L. E., 11 Mad., 199 

4. Criminal Proce- 

dure Code, s. 488 — Liability of a Hindu nut divided 
from his father to maintain his wife . — A Hindu 
not divided from his father can be ordered to main- 
tain his wife under s. 488 of the Code of Criminal 
Procedure. Queen-Empeess r. Kamasaui 

[I. L. E., 13 Mad., 17 

5. — Criminal Proce- 

dure Code (I882j,s. 48'' — Illegitimate children — 
Might of a married U’oman to claim maintenance 
for her illegitimate children . — A married woman is 
eniitled, under s. 4S8 of the Code of Criminal Piocc- 
dure (Act X of 1882), to claim maintenance for her 
illegitimate children from the imtalive father. Ko. 
zAEio V . Ingles . . I. L. E., 18 Bom., 468 

6. — Criminal Proce- 

dure Code Clb82J, s. 488 — Maintenance and custody 
of children - Moplahs — Personal law . — The right 
of children to be maintained by their actual father is 
a statutory right, and the duty is created by e.\prcs 3 
enactment independent of the personal law of the par. 
ties. If the children are illegitimate, the refusal of 
the mother to snrrender them to the father is no 


OEDEE OF CR TM-T - 

TO — continued, 
ground for refusing maintenance. If the chfidren 
are legitimate, the question of the molhoi’s ri-»ht to 
their custody would depend on the question whether 
the parties are governed by Mahomedan or Marumak-' 
katayam law ; because (1) if they are governed by 
Mahomedan law, the mother may have the right to 
custody until the children attain the age of seven 
years: (2) if by the .Varumakkatayam law, it is- 
doubtful if the father could be held to have neglected 
his duty to maintain his children if they were actu- 
ally maintained by the kariiavan of their mother’s tar- 
wad who is bound by law to maintain them.-KAEITA- 
dan Pokkae V . Kaxat Beeean Ktjtti 

[I. L. E., 10 Mad., 461 

Criminal Procedure 

Code f Act V of 1898J, s.4SS — Usage in Malabar — 
Order for maintenance of child of Sambandam mar- 
riage — MorumnJefrafaynmIato as observed by Nayar 
cosnmunity.— The father of a child born during the 
coiitiiniauee of the fonn of marriage known as sam- 
bandam, under the .tiaiumakkatayam law as observed 
by the Nayar ci mmunity in Malabar, is liable to have 
an order made against him for its maintenance under 
s. 488 of the Code of Criminal Procidure. Venkata- 
keishna Pattee V . Chimmpkdtti 

[I. Ii. E., 22 Mad., 248 

Atta Pattee v. Kaliani Amual 

[I. L. E, 22 Mad., 247 

8. Crisninal Procedure 

Code, s. 488 — Failure to pay procss-fees. — An ap- 
plication for maintenance under Criminal Piocedurc 
Code, s. 488, should not be dismissed on the failure on 
the part of the appheant to cimiplr with an order for 
payment of process-fees, I.v ee PoNNAuaiAL 

[T. L. E., 16 Mad., 234 

9. Criminal Proce- 

dure Code, 1872, s. 536 F'riner application refused 
at another place.— A. Magistrate of the first class has, 
as such, power tn pass an order undir the pi ovisions 
of 8. 536 of the Code of Criminal Pioccdnre, notaith- 
staudiog he may not be empowered to take cogni/ance 
of offences williout c mplaint. 'I he petitioner, a rcsi- 
dentof Ciivnjioi-e, ivas summoaed to Allibabud to an- 
swer an application for the maintenance of hi, children. 
Ho was ordered to make thimamontbli alloivaiicc. 

A soiiii-wliat simiLir application liad been made at 
Cawnp re, which w.is rejictcd on the gioimd of 
jurisdiction. Held that the jurisdicii m of the M.i- 
gis’rate who dispo.ed of the c.aso was not barred 
by the circumbtancc of the petitioner being resident 
at Cawnpore, or of tin- former application having been 
rejected. In tub iiaitee op tub fe ^ ° 


MAmTEE-AUrCE, 
nal court as 


Criminal Proce- 
dure’ Code, s. 4H8— Order for maintenan e of wife- 
TVile liviny apart from her husband for ynodcause— 
Jurisdiclioii, — Vf here a wife, after a temporary ab- 
sence from licr husband on a visit, found on her re- 
turn that lie waslivingwilhanotlier aonian, and there- 
upon left him and went to live in a different district, 
and iu that district applied for an order for numteu- 
ance against lier husband, — Meld that the wife 
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IfAnTTENAWCE, OBDEB OP CEIMI- 
NAI. COTJBT AS TO— conii.Mi 
ICDg^er liable to pa/ maiDteossce Zel-un attta r 
Mtndu Khan, Wetkly Kote$, All , 1685, p, 115, du- 
Bentei fn>m r. BaxHsa 

ILli B, IS All. 143 


jutifyau alteratii^n «r withdrawal oJ the order 6 ib 
rOQaAVBCTe JUBil 

[10 B L B.. Ap . 33 19'WE..Cr,7a 
30. - — ■■ — ■ ZrttKltneu 

irayiifrote’i Act CIV of 1877). u 23d 2So-Erecf 
of rftroree o« maxntmanit oi<i«r-^X Prwidency 
llagiitrate ii coioptUst to stay an order £or maintea. 
&QCO graatei} uader » 2Si of Act 1 V of 1977, ood to 
iifoie toiMUe hii warrant under the 3rd claua«e{ 
that lectiOQ, aad to try all gucstioot raiicdbeforu him 
which aScct the rif^ht of a woman t<\rec(ivemai&leb 


MAZNTENANCB, OBDEB OP CBIMT. 
IfAD CODBT AS TO— eonfiaued 


SalAina, I X K,, 5 Cale„ 5o8 In reKatan I'lr^ 


DisifoniMMiD *** * I L. B., 6 All, 223 

See LoBAitl r Bau Dial I. L B , 5 AU . 224 
33 ■ — - 21ahomeda'n law 

—Skiak eoheot — Mtiitamamase—Qtfl of lent— 
Dtroree — In a niit biuupht by a Mahomedan of 
the ''biah ecct agaioat Ins wife, hclongmg to the same 
persuasion, for a declaration that the relatimsbip of 


gatioo 0 s 

tbathe • 

1 mnddat • 

then mig 

altd that • • 

the marrMa« ^ , 

her consent, and that if nndcr the SlahoardaD law 

the eonirnt was nunecestary, the Court wsi bound, in 

administirios justice equity and gcoJ conscience, to 


UED Anu> Ali Ecuan Ivasas r Lcipev baiiisa 
[I. L. E., Z4 Calc , 273 


X SaKBiwa SoBHair r SuennaTOK Ossorr »• 
Snaua 1 L B ,0 Calc , 658: 6 O I.. B , 2l 

3L ElTect of tDaintOBance order 

on right of divorce Treetdenty MigtetraUV 
del flV of lb'7), t 23i—Sorah Uahontdar, 


forced iK BB Abdui. Ail IsiiMaiwr 

[L Xi. B,, 7 Bom . 180 
Also so held with regard to an order under s 10 of 
the Police Amendment Act, XLVIII of 18C0 Iw Bn 
kasau i’uinuai . 6 Bom , Cr , 65 

32. — Act K of 1673 

CCnninal Froeedere Code), t 5^— JAiilofl>nAi» 
lOBi— Dirorcs— “/rfdaf An order for the main 
tcaaace of a wife, passed under Ch All of 
ActXof 1S7^ becomes inoperative, in the ease of a 


orolber circuniiUnctioflhe parts paying or rrciiv* 
ing the allowance which would justify on increase or 
decrease of the amount of the m ntbly paymint ongU 
naily &eU ard m t a rCiargr in the statns of the par* 
tica which would entail a stoppage of the alloaanre. 
So Ae/d bv ajBiua'' and J}iB3'<BBJiasiTT. JJ (<fia« 
senfieaff K^OI. J ) In the matUr of itepeMiea of 
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MArNTEWATTOE, OEDEE OP CEIMI- 
I^'AE COUET AS TO — continued. 


Complaint hy a tcijfe against her husband Jbr main- 
tenanoe.—A complaint under s. 488 of the Criminal 
Procedure Code (Act X of 1882) falls within the 
cognizance of the Magistrate competent to entertain 
such complaint, and within the local limits of whose 
jurisdiction the husband or the father is actually 
residing at the date of such complaint. The expres- 
sion “The District Magistrate, a Presidency Magis- 
trate, a Subdivisional Magistrate, and a Magistrate of 
the first class ” in s. 488 means the Magistrate of the 
particular district in which the person resides against 
whom such a complaint is made. In eb the peti- 
Tiox OE Pakeudin . . I. L. E., 9 Bom., 40 

2. Criminal Proce- 

dure Code f 1882J, ss. d88 and 177 — Complaint by a 
wife against her husband for maintenance — Issue of 
summons — Jurisdirtion of ('residency Magistrate . — 
If a person neglects or refuses to maintain his wife, 
the proper Court to take co^iiiizance of the complaint 
of the wife is the Court within the jurisdiction of 
which the husband resides, Benbow v. Benbow 

[1. li, E., 24 Calc., 638 

In the irATTEE OE THE PETITION OF BbNBOW 

[1 0. ■W.jsr., 577 

3. Criminal Proce- 

dure Code, s. 488 — Maintenance order passed on re- 
port of Subordinate Magistrate. — Under s. 4S8 of 
the Code of Criminal Procedure, a Magistrate of the 
first class may, upon pi oof of neglect or refusal by a 
person having sufficient means to support his wife, 
order such persou to make a monthly allowance for 
the maintenance of his wife ; a first class Magistrsite, 
having referi’cd a complaint by a wife for mainten- 
ance to a Subordinate Magistrate to take evidence 
and report upon the facts stated in the pititioii of- 
complainant, passed an order upon such report in 
the' absence of the husband for payment of ni-iiiiten- 
anco. jSeld that the order was illegal Venkata «. 
Paeamma , . . . I. L. E., 11 Mad., 199 

4. Criminal Proce- 

dure Code, s. 488 — Liability of a Ilin'Iu nut divided 
from his father to maintain his wife. — A Hindu 
not diiided from his father can be onlercd to main- 
tain his wife under s. 488 of the Code of Ci'imiiinl 
Procedure, Qhbbn-Empeess r. Bamasami 

[I. L. B., 13 Mad., 17 

5. Criminal Proce- 

dure Code fl882J,s. 4SS — Illegitimate children — 
Might of a snarried woman to claim maintenunre 
for her illegitimate children. — A married woman is 
entitled, under s. 4S8 of the Code of Criminal Pioce- 
dure (Act X of 1882), to claim maintenance for her 
illegitimate children from the putative father. Bo- 
ZAEio V. Ingbes . . I. Ii. E., 18 Bom., 468 

Q,. — Criminal Proce- 

dure Code (1882), s. 488 — Mainlenonee and custody 
of children - ALoplahs — Personal law. — The right 
of children to be maintained by their actual father is 
a statutory right, and the duty is created by express 
enactment iudepondent of the personal law of the par- 
ties. If the children are illegitimate, the refusal of 
the mother to surrender them to the father is no 


OliDEB OE Cfiiatl- 
UAL COUET AS TO- 


-contxnuea. 


ground for refusing maintenance. If the children 
are legitimate, the question of the mother's right to 
their custody would depend on the question whether 
the parties are governed by Mahomedan or Marumak-’ 
katayam law; because (1) if they are governed by 
Mahomedan law, the mother may have the right to 
custody until the children attain the ago of seven 
yeai-s; (2) if by the .Vammakkatayam law, it is 
doubtful if the father could be held to have neglected 
his duty to maintain his children if they were actu- 
ally maintained by thekarnavan of tbeir mother's tar- 
wad who is bound by law to maintain them.-XABrrA- 
BAN POKKAE v. KaxAT BEBBAN KtJITI 


[I. L. E., 19 Mad,, 461 

7. Criminal Procedur. 

Code ( Act V of 1898), s.4SS — Usage in Malabar— 
Order for maintenance of child of Sambandam ma 
riage — MarumnJehataynm law as observed bg Kay 
community. — The father of a child born during t 
continuance of the foim of marriage known as s 
bandam, under the .Haiumakkatiivam law as ohsc: 

by the Nayar ci mmunity in Jtal.ibar, is liable to ' 
an order made against him for its maintenance ’ 
fl. 488 of the Code of Criminal Proci dure, Ven 
KEISHNA PaTTEE 1). CHISIUtlKtTTTl 

[I. L. E., 22 Mad 

ATTA PATTEE V. KAEIANr A HUAI. 

[I. L. E, 22 Mm 

8. Criminal P 

Code, s. 488 — Failure to pay proosss-fees. 
plication for maiiitcn-ince under Criminal 
Code, s. 488, should not be dismissed on the 
the part of tlie appl-cant to coiiiplv with a 
paymentof process-fees. In ee Ponna'I’ 

p. L. E., 16 ' 

0. Crhn 

dure Code, lS72, s. 536 F -rmerapi>li> 
at another place. — A Magistrate of the 
as sneh, power to pass an order iiiidi i 
of s. 53G of the Code of Criminal Pioc 
standing he may not be empowered to 
of offences without c mplaint, 'Ihe 
dent of Ciwnpore, was snmmoied to 
Bwer an application for the m lintena; 

He was ordered to make tinman 
A somi-what similar application ' 

Cawiip re, which w.ts rejectef 
jurisdiction. Meld that the ju 
gisCrate who disposed of the i 
by the circiimstanre of the pili 
at t’awiipore, or of tin- former ap 
rejected. In tub xiaitee of ti' 


10 . = 

dure Code, .s. 488 — Order fur 
Wile living apart from herb', 
durisdictioa. — Where a wife 
Bcnce from her husband on : 
turn that he was living wit li' 
upon left him and went to 
and in that district applied 
anco against her h""^’ 
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JIAINTENANCE, ORDER OP CEltfl- 
NAD COURT AS TO-confmwJ, 
fact tbat tlie child ka< grown older might constitute 
a change in the circumitanceg calling for a \anatM»i 
m the rate Ik be Rajiateb 

[1. L. R., 14 Mad.. 508 


no pour to take f'cunty fi-r possible default 
Kakoo Sotjdagcb r ALAnrKDBs Bewa 

[24 W. R , Cr., 72 

48 Agreement By husband to 

maintain wife— Cnwniai-Proeerfure Code,lS72 
s od6 — An agreement by a husband Jo maiotun 
hia wife by pi'ing her a house and jewilt und by 


VlBAMUAC NABATTA ^ ^ 

[tI..R,0Mad,2S3 


60 — — - — — Effect of order for mAin- 

tenanoe — /or matntenance —S 31C of Act 
3kXV of 18G1 « no bar to a suit by a wife ag*'"** I 
her husband ftr maiutcnauee Lalhh OopebKATH 
V. Jebick hOEB GW R.. 67 | 

61 Crtminof Pfoce^ | 


di fciidant p> 01 ri that tbe claim frr msintcnancr has 
been released IlE>OiVUA r MABAUirin All 

£1. L. R , 10 Mod , 13 ( 

62 - — Mode of enforcing order 

for accumulated nrrears of malntenanAS — 
Crim>nal Pr.cf^ure C^de, 1S7J $ 635 There is 
nolliing lU s 636 of tlio Cnnmial rtoredon Cwle, 
l'"7i to rendfi the lesy rf accunulatcd arnars of 
inaiiitcuanco by a sin.lc warrant illeral AaO'c* J*ot • | 
tTMad, Ap,37 


[L I.. R, 4 Mad , 230 


MAINTENANCE. ORDER OP CRIMI- 

NAD COURT AS TO— eoa/inued. 

64, Mode of enforcing order— 

Cnatntsf Procedure Code, 1S69, t 3/5 —The issue 
of a wairant under s S16 of the Code of Cnoiinal 
Procedure is permusiole for every breach of an order 
of mainteuance made under that seetion, but there 
aeems no giound for saying that a defcadAi t can get 
out of lus tiabilitv for any payment by the failuro to 
issue a warraut for the levy of that payment The 
result of issuing it for an ag(.Tegate of payments is 
that one mouth’s imprisonment would al nebeanatd 
able in default. Akoktuocs 6Mad.,Ap,23 

65 Imprisonment for default 

of pajrment- Cninina/ Procedure Cade, t 4SS — 
Subtequent o/Ter to pay — Sealenee ai/o/»/e — A 
sentence of impns nmeiit awarded under s 483 of 
the Code of Criminal Procedure for wilful neglect 
to comply w th an order to pay maintenance is abso* 
lute, and the defaulter u not entitled to release upou 
payment of the arrears due Bitacba r, Sloiniv 
Kctti . . I L R., 8 Mod., 70 

66 — CnmiMf Procf 

dure Code (18S2J, e 4^3— Preach of order /or 
twatblo allovaece— Sentence abeolute—Uuilaai 
and u*/e—Jb wife, who had obtained au order for 
maintonauce against her husband ou tbe Ist August* 
applied to have it enforced with respect to three 
Doutbs then in arrears A distress warrant having 


his inability to pay On that petition au order was 
passed that he could produce the evidence after tbe 


for W reUase Thu hfagvArat.a looV Wife looney, hub 
refused to order the release, holding that under the 
section the punishment of impnionmcnt was absolute 
and not dependent on payment of tbe maintenance 


bv the section being oilyanoie of infireing |>ay. 
ment. he sh uid have been rtlenseJ oi (he amoiut 
bell g ptid. Held that the 6rst gro in 1 was uutrn« 
allr. imtinnch as the oriUr for luiinlrnvrce rnmes 
uitli it all Us ] roper coise<iu(uces as long as it re> 
mams 111 f rec Held slso il at. before an order for 
lin] risoamtiit undir the sietion can be passnl, it 
must bo proved that the non Jiaynifi t ef tin maiiiUn* 
ance is the risuU of vrilftil uigli.rnrc. and that thrro 
biingco evidincc of tliat lu the case (beonlir was 
bad Held further that the impriioimtnt whiih 
c an be awarded under the trelioa is n t a punishment 
for contempt of the Court’s order, tut merely a means 
8 T 


TOl. Ill 
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MAINTEISrAN'CE, ORDEK OE CEIMI- 
NAL COURT AS -continued. 


MAIETEKAECE, ORDER OF CRmi- 
NAL COURT AS ’SO-conlinued. 


Din Muhammodi I. X, H,, 5 AXl^t 22Q ; Ahdut* Itoho* 
man V. Sakhtnaf J, L. It,, o Calc,, 553 ; Zeb-un-nisjsa 

V, JUendu Khan, Weekly Notes, All, (1355 j, 29; 

re Kasam Pirbhai, 8 Mom., 95 ; In re Abdul AU 

Ismailji, I, L, It., 7 Bom., 130 ; Mahomed Abid Alt 
Kumar Kadur v. LuUden Sahiba, I. L. R., 14 Calc,, 
276 : and Baji v JSawab Khan, 29 Panj. Rec. 69, 
referred to. Nepoor Aural v. Jurat, 10 B. L. R., 
Ap„ 33, diflsonted from. Mahbuban v. Fakir Bakhsh, 
I. R,, 15 All., 143, overruled. Ann Ilya3 j;. Ulpat 
.... I. L. R, 18 All., 60 

35. — Effect of decree of Civil 

Court on order for maintenance— Dec/ ee in 
suit for reslitutton of conjugal rights . — An order 
for niainteuanco ceases to have any effect after tlio 
•order of a Civil Court iu a suit for restitution of 
•conjugal rights by the husband giving him a decree. 
liOTEOIEB DOOIIONY t’. TlKHA MOODOI 

[13 W, R., Cr., 52 

36. Criminal Procedure 

■Code ( Act K of 1S82J, s. 488 — Maintenance order ^ 
obtained by a tcife against husband— Subsequent 
decree for restitution of conjugal rights obtained 
by husband — Effect of such decree on precious order 
of maintenance.— A decree of a Civil Court for res- 
titution of conjugal rights supersedes any previous 
•order of a Magistrate for luaiutenanco. if the wife 
should persist in refusing to live with her husbaud. 

A Magistrate ought to cancel a previous order of 
maintenance made by him, or rather treat it as deter- 
miued, if the wife failing to comply with the decree 
for restitution refuses to live with lier husband. In ee 
Bulakidas . . I. L. B., 23 Bom., 484 

37. Order as to pa- 

ternity of child. — The order of a Civil Court as to 
the paternity of a child was held to have no effect on 
a contrary order of the Criminal Court makinsr the 
putative father, whom the order of the Civil Court 
had exonerated, liaiile for uiainteiuince. Subad 
Domni V. Katieam Dome . 20 "W. B., Cr., 58 

38 Effect of decree of- Civil 

Court on right to apply for maintenance — 
Decree ofCiiil Court leiw.iny to enforce agreement 
fur maintenance. — A decision of the Civil Court, 
refusing to enforce a contract or agreement against 
a man for the maintenance of a woman, cannot con- 
. elude either the woman from apj/lying, or a Magis- 
trate fiom miking an order, under s. ;-16 of the Code 
of Crimiiial Pr( cedurc, 1S61, f r the maintenance of 
their illegitimate daughter. In the .mattes op the 
PETITION op Meislebach . 17 W. E , Cr., 49 

33. — — Criminal Proce- 
dure Code 4SS — Order for maintenmee oj 

wife, EJlect on, of declar 'cry deciee of Cifil 
Court.— An order for the maintenance of a wife duly 
made under s. 4S8 of the Code of Criminal Procedure 
• cannot be superseded bv a declaratory decree of a 
Civil Court to the effect that the wife in whose 
favour such order has been made has no right to 
maintenance. Suhad Domni v. Katirnur Dome, 20 

W. R., Cr., referred to. Shbhhdba v. Basdeo 

Dube . . . . I. L. B., 18 All., 29 


' Grounds for releasing per- 

son from obUgation to support illegitimate 
child.— The circumstance that the father of an ille- 
gitimate child is sixteen years old only, and still 
studying at school, is not by itself a sufficient reason 
for holding him excused fnm the nfc<ssitv of pro- 
viding for his illegiiimate offspring. The lavv requires 
that the prrson on whom the order of m.iintenance' 
is is-iued must liave sufficient means to support the 
child. Queen u. Bos UL'N L.AtL . 4 BT. W., 123 

41, ‘Willingness of husband to 

take charge of children on coaditions— Cri- 
minal Proceduie Code f Act XX P of 1361 J, s. 316. 
— On an applicai ion by a wife for maintenance under 
8 . Bl6, Act XXV of 1861, the Magistrate held she 
had failed to establish her right of maintenance 
under that scefon, but he awarded maintenance to 
her for her two infant children, though the husband 
stated he was willing to take charge of them, pro- 
vided they lived with him. . Reid the order was ille- 
gal. Panchudas <■. Shudhamayi 

[8 B, U. B., Ap., 19 : 16 W. B., Cr,, 72 

42, Order for maintenance of 

Unborn child — Criminal Procedure Code, 1861, 
s. 316,— Eo order can be passed under s. 31 i of the 
Criminal Procedure Code, '861, for the maintenance 
of an unborn child. Labbee v. Bunsee Ditchit 

[3 R. W„ 70 

43, Order with reference to hus- 

band’s means — Criminal Procedure Code, 1861, 
S.317. — The pioceedings of a Magistrate awarding 
the payment of a certain sum of money per mensem 
for maintenance with reference to the means of the 
husband were held to be legal. If the husband is 
aggrieved, he ought to apply to the Magistrate under 
8 . 317, Co.le of Criminal Procedure. Goyajioney 
S uEiNEE V. Mohesb-Chundee Shaha 

[9 W. E., Or., 1 

44, Prospective order for in- 

creased maintenance as child gets older — 
Criminal Procedure Code, 1861, -t. 316. — An order 
made under s 316 of the Criminal P.ocedure Code, 
fixing a sum fiT the maintenance of a child, contain- 
ing a prospective <Tdvr for an increase of the amount 
awarded as the child grows cider, is nnanthorized by 
the law. Mungio v. J cjina Dass 2 B. W., 454 

45, 1 Order at progressively 

increasing vatQ — Criminal Prove ture Cudef Act 
X ofl)ib2j, ss. 433. 499. A .Mae str.ite has no 
po.ver, under s 4S8 of the Cede of Criminal Proce- 
dure, to make an order for maintenance at a progres- 
sively increasing r.ite. He may, however, under 
8. 4'' 9, from time to time altiT the rate of the monthly 
alb vv-ance gr.intcd as maintenance under s. 488. 
Upenbea Kath Dhae v. Souo'AvriNi Dasi 

[I. L. B., 12 Calc., 535 

43^ — Crimindl JProce^ 

dure bode s. 489— Maintenance, Variation in rale 
of— A Magisti-ate has no power under Criminal 
Procedure Code, s. 489, to make an order for mam- 
tenance at progressively increasing rate, but the 
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IIAJOBITY ACT (IS OF lffI5)—tenlt»M*d 
1875) ftnd the minor attkici majority on bit com* 
pleting the ap;e of eighteen year*. JoQZBU CntniDBB 
CaoCEKBBlTTTr r (/UlTABA DeBFA 

[3 O. Ii. H , 577 

- Jg* of mojontg — Order 


of Court under Act SL of 1853 appointing ^var* 
dian, EITect of — In a init in Calcutta againat one of 
the makers of a joint promissory note executed in 
Calcutta on thc9tb June 1877> the defendant, who 
wai a hlahomedan. pleaded infancy Itappeared that 
the defendant uaa born on the 22nd July 1687 tisat, 
by an order of a competent Court, dated 6th Norem* 
ber 1865, the father of the defendant was, under 
Act XL of 1858, appointed guardian of hit property, 
portion of which wai situated lU the tnofnud Ueld 
that the cifect of the order under Act XL of 18SS 
was to extend the minority of the defendant to the 
age of eighteen years, and that eonaeijnenUy he was 
a minor ou the 22nd June ln75, when the Majority 
Act IX of 1875 came m force , and therefore under 
I 3 of the latter Act hu mmonty wae farther 
extended to the age of twentvone years, to that ou 
the date of the esrcution of the note the defendant 
wasitill a minor Baj Coouab Bat t Airoto* 
SiK Ahmed . . 8 C. L. B., 419 


,1 

- 0«ard»ai»— Af»» 


altlttjf of infancy, ill eouttnuanee — Ptrtod of 
mtnor>/y. 4oiea/7er<ed hy Act XL of 1555 — When a 
guardian has once been appointed to a minor under 
the proTisioni of Act XL of 1858 tho disability of in* 
fancy will last till the age of twenty^ae.wbcUcrtbe 
ongmal guardian continne to act or not Rudba 
Fboeasu Musxb c Bboia KAia Mckueubb 

[I, I.. B., 12 Calc, 013 

jUinor under Court of 


Wardi — A minor under the juiisdietioa of the 
Court of Wards ” means a person of whose estate the 
Court of Wards hae actually assumed the manage* 
ment, not a person of whose estate the Coart of 
Wards might with the sanction of Ooremmeot take 
charge, ^B■BITA8AMI c. Sbiuarbi Attahoab 

[I. Ii. B., 3 TiLad., 11 
0, , — Jlinor—Ouardutn — Oaor* 


dore not. in terns prouJe for the aipiuntmeut of 


(ha age of minority from (i^htccu to twcuty-oac 


IIAJOBITY ACT OF 1875)-eoaf.a«s'f 
But St IS different as regards the appomtment of 
tlie guardian of the person The Act prorides, in 
terms, for such an appointment being made, and 
no certificate of appointment is contemplate by 
the Art rm fhn laumspe of nhieh it is plain that 

bung made 

* * <? died m 

- . lad inhtnted 


wder of Court was made on the 2tst March 1873, 
appointing the naxir of the Court administrator 
of the property and the plaintiff’s mother in Isw 
the guardian of the person of the plaintiff but no 
fresh certificate of admmutratiou was granted In 
1880 the plaintiff brought the present suit against . 
the (hfenilants to recorer from them tho pnperty 
left by ber mother The defendants eoatended [inter 
olid) that tbe plaintiff bad attained her majority 
JO 1874, wht ■ ■ , 

and that the 

The plaintiff, • i 

tbe Indian Ma^ , ^ , • • , 

and that under its proruioos she did uot attaa 
majority ustil she wm twenty-one, t e^ until the 
year 1879. and that the present suit was tbenfore 
in time Setd tl at the suit wu not barrid by 
limiUtion. The ludian Majority Act (IX of 1676) 
was applicable (except so far as its opcratiou was 
excluded by i 2), lassmneh as there was a guardian 
of (he person of the plaintiff la exuteoce both 
when she amTed at the age of sixteen and also 
when she was eighteen, and therefore the period 
of mmonty for her was extended to twcnty-cne years 
of age Quart — XVhetber the fact that a gna^ian 
has been at one time appointed is sn^eirat to bring 
tbe rate within a 3 of the Indian Majority Act 
(IX of 1875} so ae to extend the period of mmonty to 
tbe age of tweoly^ne The iiitentioa of tbe Legisla- 
ture to be gathered from a 3 would appear to bs 
to extend mmonty to tweutyone years of age hj 
cases where, at the time the mmor reaches tbe ags 
of eighteen, his person or property u in tbe bands 
of a guardian Tbebazb r Wabttbai 

[L li. B., 13 Bom., 285 


Guardian 

II 4 7, i2—CoUector~Court Court of Wardi Act 
fOeny Art IX of 1ST9J, it 7-11. 20. fS — 
In a suit to recover money due npun ecrtala 


hit guardian and manager of his estate under Act 
\L of 1858, that on the Cth December, when 
he was nineteen vears of age, his estate had been 
released by tho Conrt of Wards and was made 
orer to bis father on the 17th December i that on 
tbe 30th December the Dutnet Jud,,e held that 
he was still a minor, and appointed a manager 
8 T 2 
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.MAINTElTAISrCB, ORDER OP CBIMI- 
ISTAI. COURT AS TO-conii»«erf. 


of enforcing payment of the amount due, and that, 
upon the payment of that amount being made, the 
husband was entitled to be released. Bii/ncha v. 
Jhoidin I. L, J?., 8 70, dissentedfrom. 

SlDHESUTAB TEOK f. GEAWADA DASI 


LI. L. R., 22 Gale., 231 

— Criminal Proce- 
dure Code fJS82J, s. 488.— The imprisoiunent pro- 
vided by s.' 488, Criminal Procedure Code, in de- 
fault of payment of maintenance awarded, is not 
limited to one month. The maximum imprisonment 
that can be imposed is one mouth for each month's 
arrear, and if there is a balance repreaentiner the 
an-ear for a portion of a mouth, a further tern of 
a month’s imprisimment may be imposed for such 
arrear., Biyacha v. Maiden EuUi, 1. L. R.,8 Mad., 
70, approved of. AiIiAPICHai Eatdthah r. Mohi- 
DIN Brai . , . . I. L. R., 20 Mad., 3 

58. Criminal Proce- 

dure Code ( Act X of 1882J, s. 488 ~ Warrant 
of commitment — Procedure . — An order of commit- 
ment to prison for default in payment of a wife's 
mahiteaance alJoivance cannot be made witiiout proof 
that the non-payment was due to wilful neglect of 
the person ordered to pay. Sidheewar Tear v. 
Qyanada Basi, J. L. 11., 22 Calc., 291, followed. 
The law contemplates a single wairant of commitment 
in respect of the arrears due at the time of its issue. 
Where six months’ arrears were due, an order for 
separate warrants of commitment awarding a separate 
sentence of imprisonment of one mouth oiv each war- 
rant was therefore held to be bad in law. As to 
the mode of computing the term of imprisoomeut, 
the case of Allapichai iBavuthar v, Mohidin BiV, 
I . L. B., 20 Mad., 3, followed, Bhiku Khan «. 
Zahuhan . . . 1, L. R., 26 Calo., 291 


59. Criminal Proce- 

dure Code, s. 488 — Wife — Breach of order for 
monthly allowance — Warrant for leaving arrears 
for several months — Imprisonment for allowance 
remaininy unpaid after execution of warrant — 
General Clauses Consolidation Act (I of 1S6SJ, s.2, 
cl, 18 — "Imprisonment ." — Where a claim for accu- 
mulated arrears of maintenance for several months 
arising under several breaches of au order for main- 
tenance is dealt with in one proceeding, and arrears 
levied under a single warrant, the Magistrate acting 
under s. 483 of the Criminal Pri-cedure Code has no 
power to pass a heavier sentence in default than one 
month’s imprisonment, as if the warrant only related 
to a single breach of the order. Per Edge, C.J . — 
S. 488 contemplates that a separate warrant should 
issue for each separate monthly breach of the order. 
Per STRjaemT, J , — The third paragraph of e, 488 
ought to be strictly construed, and, as far as possible, 
construed in favour of the subject. Under tho sec- 
tion, a condition precedent to the infliction of a term 
of imprisonment is the issue of a warrant in respect 
of each breach of the order directing maintenance, 
and where, after distress has been issued, nul/a bona 
is tbe return. The section contemplates one warrant, 
one punishment, and not a cumulative warrant and 
cumulative punishment. Also per Stbaioht, J . — 


MAmTEM-AIS-CE, ORDER OF CRIMI- 
HAL COURT AS TO-ooncluded. ■ 

General Clauses Act 
li ot 18bR). “imprisonment” in s. 488 of the Crimi- 
^ Procedure Code may be either simple or rigorous. 
Per Olueieli), j.- a claim for accumulated arrears 
of maintenance arising _ under several breaches of 
order may^ be dealt with in one proceeding, and 
arrears levied under a single warrant, Queen-Eu- 
PBESS V . A^ahain . . I. L, E., 0 AU., 240 

MAJORITY ACT (IX OF 1875). 

See Majokixe, Age oe. 

[1. L. E.. 7 AU., 490 

a. 2. 

See Majoeity, Age oe. 

[I.L.B.,7AU..703 


Minot — Mahomedan lav 


Capacity to contract — Capaciiif to sue — Civil Pro- 
cedure Code, 1877, Ch. XX'XI, ss. 440-484.— 
S. a of Act IX of 1875 refers only to the capa- 
city to contract, which is limited by s, 11 of the 
Contract Act, and not to the capacity to sue, which 
is purely a question of procedure and regulated by 
tho Civil Procedure Code, Ch. XXXI. PoviEtmi 
Ithayi Umah V . KaibhibaeoeiIt Majiop 

p. Ii. B., 3 Mad., 248 

2. ol.(b)— Minor, Custody of 

— Guardian — Change of religion , — A Brahman hoy, 
sixteen years of age, having left liis fathePs house, 
wentto and resided in the house ofa missionary, whore 
he embraced Christianity and was baptised. In a suit 
by the father to recover possession of his son finm tho 
missionary,— ArW that the question whether the boy 
was a minor was to be decided, not according to 
Hindu law, but by Act IX of 1875; (2) that tho 
claim was not afiected by s. 2, cl. (6), of that 
Act ; (3) and that the father was entitled to a decree 
that' bis son should be delivered iuto his custody. 
Eeadb V . Keishna . . L L. E., 9 Mad,, 391 

— BS. 2 and 3, 

See PABSts . I. L. R„ 22 Bom., 430 
a. 3. 


See Act XL OE 1858, s. 3. 

p. L. E„ 9 Calc., 901 
L Ii. E„ 8 Calc., 714 

See Lettebs oe Adhikistbation. 

[L Ii. E., 21 Calc., 911 

■'““‘‘"‘"■“'[fi,.!!, 3 All.. 683 

— - peitamentarg guardian oh- 

ne probate— "Gnardian appointed by _ Court. 
bore a person who by bis fathePs will ts made . 
iian of his minor brother applies for and obtains 
ite of the will, tho grant of probate only esUb- 
, the authority of his appointment ^ 

linn is not one" appointed by a Court ot 

within the meaning of cl. 1, s. 3, Act iX o 
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MAJORITY, AGE OT—eonltnuid. 
the meaning of s. 3, KegaUtion XXVI of 1793 i 
and the minority of tneh a proprietor extended to the 
end of theoighteentb year Hffao 3Io»se Dkbu f. 
Tumebzoodsbh CaowDHBr . . 7 W. S., 181 

Deed Kishore SunxB SiKOn v link Bcllvb 
Naeaik Singh . . . 7 W. H., SOS 


nectcd with real estate and matters of personal 
contract. Dietinibath Rqe Cbowshbt t PoaosB 
[5 W. H., 2 

7. Pro frtttort onto/ 

poi»u$\o»~Bt»s -Sey XSVZ oj f Itcgolation 
XXVI of 1793 applied to propnctoia out of pot* 
lessiou as well as to those lo posseesio*!, aud was not 
ovcmddea hy the Mahomedan law h ith reference to 
utajodty Enaex IIossbib r. Rosba't Jaiuk 
"*^S osnAB Jaqan V. Enabt Uosseiv . 6 W.:&. 4 


the period if minority nss that of cizhteen years, as 
fixed by s. 2, IleguUtioii XXVI of 1791 AutsBOOB* 
>»SA KhATOOB C AoaCOONMSSA KnATOON 

[15 B, L. B , 67 : 23 W. Bh, 208 
li. B., 3 1. A , 87 

9 — — “ — Co’thartr^Dtng 

Htq xxri of 1733 -Rcffulation X.WI of 1793 
(fixing eighteen years as the legal age for the exercise 
of the powds of a proprutor of an relate payiug 
reienueto Goremmenti applied to aco sbarrr, as well 
as to the proprutor of an entire csttte JlpneDOJS 
Jaiian c. Enaet lIoaseiB . W. IL, 1864, 83 
10. “Hindu— iofn rcflh27. 

», ^ — Minor — Jpplieation for execution of decree. 


whiih he was no loiioir a minor QA5GAVnAK 
ItAQllCNATU t CUIUNAJI KXgHAT DAULB 

[5 Bom., A. a. 05 
11. Poreon not European Bri- 


is a minor fur the pnrposrs of Act .\I< of 1839 , and 
niiltsshe is a proprietor of an citato paying revenno 
to Goi rrnmeut, who has bien taVm under the ]nna> 
diction of the t^nrt of M ards, the care of lus pcTsoo 
and the charge of lus propnty arc subject to the 
junsdictiou of the Ciril Cuort) and he u a nunor. 


MAJORITY, AGE OP-co.<i\w<f. 
whether proceedings hare beentaiccn for theprotec* 
two of bis property or the appointment of a guar* 
diacior act ilADHCSHOAirifAyjrr. DEsrooDiNPA 
Nkwoi , . , 1 B. L, B., P. B., 49 

S. C Modhoo Soodun hlANiEE r Daces Gobinu 
Nkwosb . . , 10 "W. R, P. B,, 36 

ABfiooii HosssiB t. Lcteeeoonnissa 

[11 W. B , 236 

12. Person subject to Act XL 

of 1868-Acf XL of I'-SS, CerhJUalt vnder — 
1\ ben a certificate of guardianship has been granted 
under Act XL of 1 Sj 9 it is by the termi of that 
Act, and not by reference to Mahomedan or Hmdj 
law, that the period at which the ward is to be con* 
sufered of full age must be dctirmincd ^aqouau 
Arsco Cuowshbt r Oospx Bsbeb 

[2 W R , 217 

13. — — Xfinil cf miner- 

•fy . — Oucussion as to the limit of mmonty of HinJui 
(who are not proprietors paying rcienae to Qoicru* 
m«nt) aud as to the proper contraction of i .10 of 
Act XL of 1668. MoNtoOB Att r Bamdtai, 

[3W.R, 60 

14. ErrefliiS'paytiiy 


nntr CuveusBOTTr , 3 B. L. B., Ap , 78 

S. C Lpczbsb Cant Dhtt r JirooBDBiinoo 
CuOCKSBBOIIT . . IZ W. R, 561 

15 ■ — ■ — Juriidie / 1 0 n— 


Dots , . . • .7B. L. R, 007 

16 . — — Poa-ff to tut— 

Act XL of iSS*?. I. 3 — IVhtrc a person (a native of 
this ciunlryi has nit attainid the ege f (i^lileiu 
yean, he >* rot coinpctmt to instituU and mainUin 
a suit without the intcrirnli n of a ciiardun »p- 
pomted under B 3 of Act XL of 1S6S Xooii Mimed 
r. Lblta PEBsitAo . 2 N. IV., 180 


hied the greater part othis life at Calcutta. It was 
not sh wn of wbat‘cfuntry hi* parml* wiri. or 
whither the ship lu whiih he was lorn was a Ilnlish 
ship Ihedifcndaiit pleaded mmonty stthe tune of 
maVing the lote. Jleld the definilant woa lot a 
Eunpian Bntish subjict, aud n< t cxcinjUd from 
the operation of Act .XL of 1S68. vhe thirefo'e 
attained her majonty at eiohtccu itvi. Akaisa 
%. Watkins . . . 8 B. L. B., 373 
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dshia tlie 
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* ec tae diiibilhy 
V. ' ~vi a 1 ^ as tae Court of 
C' property and no 
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C. li. K., 17 Calc., 944 




- 4f tv •" fit/. Period of, cohere 
, c\ , ::i?j.'oiii(ed, although no 
~-J. ..i.t.fti aiti Wards Act 
dr — ixiii on itromtssorj/ note 
— derea iaui? uas sued upon 
V 'v;!;.'- -'Vs eV citcd p/ Iilm ou the 24th 
V te. ir: ir caa: state alacteen years of 
•tvi'ciudy. ' u.> o-l the 4th March 
ti 'oe hi* ua-soa and propetty had 




. -1-C ■ >5*“' ' 

'■ 'sjSc'^ ** 'V Vh 
S. 


'test ^.'►''iC'vvvt e- la erduc of the K'^h Court, hut 
■(hit tU $<rh.»a ijil beet! disehir^cd oa tli-' 25th 
dtet-e' Wd and at the thae ot'chs err ’ of 
the >tei.o »«ted eo there was ao ^uarviivu ii tee 

either- of his pecio 1 or SddV ^ r 

re^iasd to the pio\ uioos of S of the I udi - 

Aet (IS. of (SrS), the defendant was st » 
at the date of the u de. Gouduavdas 1 ' 
llAnivAiaBUUAs Bkaidas I, L. K,, 31 _ ’ 


'Mil OI*— 

Appoi5T:iC:'.T. 
1 rr T. t:? ua 


-■■ 4 aQ3Ji£lf , AGE OE — continued. 

UltCSES - Peeshad Seiu r. T)WAEKANAT3 

Eernssi 15-W.E.,451 

^ ~ 2 S i nd a la to — 

Eot AL of 185S . — A Hindu, resident and domiciled 
in Calcutta and possessed of lands in the mofusail, 
horro.Ted in Calcutta a sum of money from the 
plainti^, a professio lal money-lender, and a^eed by 
bis bond to repay the principal with interwt at 36 
per cent, per annum in Calcutta. The defenimPs 
age, at the time he eaecuted the bond, was sixteen 
years and one or two moatlis ; but neither his peraoii 
nor Ids property had been taken charge of by the 
Court of Wards or by any Civil Couit. The defen- 
dant ha\ ing made default in pay mciit, the plaintiff 
brought the present suit. The defendant ple.idcd 
his minority. Held by the Pull Bench that the lawns 
to the age of minority goieming tlie case was not 
Act XL of 1858, but tne Hindu J.iw, under which 
the defendant nas not a minor .at the time ho ctc- 
euted the bond, and that tbeiefore he was liable on 
it. Mothooemohpn Roy r. Sooeenduo NAEAiif 
Deb . 1 L. E.., 1 Calc , 108 : 24 W. B,., 434 


3 , ConstrucKon of will-'i'are- 

cutor — Grant of probate, Refatal of, to nttnor . — 
A Hindu domiciled with his family at Serampore, in 
the zillah of Hroghly, died, leaving a will, in which 
was the following direction: “In order to look after 
the affairs, to coaduct suits and manage the debts 
and dues relative to my real and persoiul estates, 
my eldest son, /J C G, who has attained the ago of 
majority, remains executor, for my younger son, 
G C G, is an infant; but as my eldest sister, 
S S JD, is i>radeut ami sensible, all the aff.drs of 
thecstatr. dull bounder her superintendence! and 
my eld 
her ad\ 

OCG 
be con 
that li . 
lister “ 

',<> age <- 
ciifi.'v 




I shall do all the acts according to 
directio 1 . But w hen my j oungcr so.n, 
-> of age, then both the brothers sh.ill 
-viinlly to nunago the affairs; at 
- aud superintcndeuco of my siid 
in.” G C Q, after alt lining 
befmc he had ii ached the ago 
for gr.int o’’ obitc of his 
, j-intly 


‘■j’ 


in < 


>aL' 


u brother If 
'the Court 
T tn the son 
under the 
t he h id 

\yill 

hip with 
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aiAJORITY, AGE OP-eo«<.«B«rf. 


hia great grandfather and great grandmother vtre 
marnedi or wlio lui grandmother wai or whether 
hia grandfather was mamed t that his father mamed 
a hearing an English name , that he himtelf 
and all hit rdatioua were Cbnatiansi that he wai 
bom in Calcutta and knew of no relatives >n Europe 
//e/d that he mbs the legitimate descendant of a 
European British subject, and therefore his age of 
maiority was twenty one years RoiLO e SuiTB 

[IB Lit, O C.IO 
23 — — — ^ — Bomhay Mmors Act (XXof 
1864) — ifiAor — A Hindu to whom Act XX of 1864 
(Bombay Minors Aet) is not applied and who le n t 
guicrned by the Majority Act, 1675, attains hia 
majonty when he attains the ago of sixteen yean 
&un> Uebh&at e BaucBAitDBXBaT 

[I L R . 6 Bom , 463 

84. Ciefff* <»/ pro. 


MA.TOBITY, AGE O'P—toncluJeJ. 

ActXXof I8G4 Qunre—lThcther, under Act XX 
of 1664, the principal Civil Court of original 
junsdictiou in the district can tale charge of Che 
property of a person who has completed his sixteenth 
year, but is under eighteen. Snirji Ilasau t Dxnr 
Marji Khoja 13 Bom., 281 

MALABAR COMBEN8ATION POR 
TENANTS' IMPROVEMENT ACT 
(MADRAS ACT I OP 1887) 

See ClBEg UKDSB Lavcwed Aim Tsnakt 
— B uiLsiKoa ox Land ItionT to bi. 
VOVB, AND CoUFEXBATIOXFOBlUFBOTB. 

MBVI3 


MALABAR LAW- ADOPTION 
L Adoption by tho last mem* 


lu JDnt Aetnr v Bat Qan^a, 3 Hem, A C 33 
The meaning of the 1st section of Act XX of 1864. 
when regarded in connection with the leejuel theieof 
(nhiih jroiidei, for the information of the Ciiil 
Court, no s ich means, regarding the deathsof peraoua 
leaiiog infant children, as would enable the Court to 


care of the pirso is of minors and cbar,.o of thnr 
nmpirtyi and that, until the Court dot* so (he 
. I ■ irt, 

■ • • for 


■ • ■ -ibo 

B- o'. ■ . . • all 

castes and creeds and fur all purposes That limit 
IS not applicable to any pertou until the Act he 
brought into play by the exercise of the Cinl Coart'e 
junidiction One member (although an lofa t) of 
an nndiiided family, governed bv tbe Mitahshara 
law, has not soeb an intcnet in tbe ]omt property 
a* if eapable of being taken charge of and managed 
by the Civil Court or a guardian appointed nndcr 


acoptrd him in the Dwayamushyayaiia form and 
that tho ] UintilTs were entitled to a decree as ] rayed. 
Sdaxeauan p Kesatan LL R., ISMod., 0 

SJ. Adoption by the karnavao 

of a Marumokkatayani tarwad — II ,ni tf 
CAMseat (y the rest oj He i r rad - A taruaJ in 
Malabar subject to ManimshLstayam Uw was re. 
daced la cumber (o two ptrsont r*. the Lsrnavan 
and his younger brother the pUintiJI They tjuar« 
relied, and the former without the roiscnt of the 


MALABAR LAW-CUSTODY OP 
CHILD. 
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18. 


Act IX of 1875 


{Majority AciJ, j, 3 — Minor , — A mioor, of whrso 
piTsou or property n gunraiim has been appointed 
niidor Act XL of 1858, does not attain his inaiority 
when ho coiujdctes tho ago of eighteen years, but 
when ho coniplcles tlio ago of twenty-ono years. 
KuwAHisn Au V. Sunju I'jiASAD Singu 

LL li. R.. 3 AIL, 698 

19 . European Eritish subject 

not domicilod in India— C'„;3aei7^ io coniract 
— Aftnor, Suit agaimt — Ciril J>roctdure Code, 
t. d-13— Majority Act, IXof lS75—Lex loci— Con- 
iract Act, I A of 1872, s.ll'—Chagtte — liability of 
indorser— Act XX VJ of 1881, ij. 35, -JJ— A cheque 
was indorsed in blank by a Eumpean British subject 
who at that time was under twenty years of ago 
and was tcinporarily residing, and not domiciled, in 
British India, It was subsequently dishonoured, 
and a suit was then bi ought by the bank which had 
cashed tho cheque, to recover tho amount from the in- 
dorser and drawer. T’ho former alleged that the 
drawer liad requested him to sign bis name to tho 
cheque, saying tliat it was a mere matterof form, and 
ho would not bo liable for tho amount, and that tho 
bank would only cash the cheque when indorsed by 
him i and in consequence ho consented to iudorso it, 
but that ho did so withimt any intention of incur- 
ring liability ni indorser ; that ho received no consi- 
deration, and that his indorsement was in blank, and 
not in favour of the bank, aud was converted into a 
special indorse inent without his kuowUdgo jiiid con- 
sent. Tho Court hold that, at the tiino c-f indorao- 
ment, the indorser was a minor under English Jaw, 
and dismissed tho suit on the giound of mioority. 
Ileld that, jf tho Court was satistied of tho fact of 
tho defendant’s minority, it should have complied 
with the provisions of s. *1-13 of the Civil Procedure 
Code. Ifeld that, assuming tho indorser to have 
been sui juris, the indorsement, taken in conjunction 
with the facts proved, c-stablislied a contract by 
which the indorser was bound to p-ay tho cheque. 
Per STUAionT, 0/Jy. C.J., and Ddtuoit, A, that 
it was by no means clear or certain that there was 
any rule of international law recognising the lex 
loci conlroctus as governing the capacity of the per- 
son to contract, but that, assuming siicb a rule to be 
established, the specific limitation of the Jlajority 
Act (IX of -87-'') to “ domitiled persons” necessarily 
excluded its application to European British subjects 
not domiciled in British India; tlwt s, 11 of the 
Contract Act must be interpreted as declaring that 
the capacity of a person in point of ago to enter into 
a binding contract was to bo determined by bis own 
personal law, wherever such law was to he found ; 
that this rule was not affected by the Majority Act, 
so far as concerned persons temporarily residing, bqt 
not domicilod in British India, whose contractual 
capacity was still left to be governed by the personal 
law of their personal domicile ; aud that such law 
in the case of European British subjects was the 
common law of England, which recognized twenty- 
one as the age of majority. Per OidmeIiD, I., that 
by the rule of the jus gentium, as hitherto under- 
stood and recognized in England, the lex loci would 
govern in respect to the capacity to contract, but 
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that jii framing the Indian Majority Act, which 
was tho lex loot on the subject in India, the Legis- 
aturq would appear not to have adopted that rule, 
but,_hy himting thc operation of tho Act to persons 
domiciled ui British India, to have intentionally ex- 
eluded from its operation persons not domiciled there, 
and to have left anch persons to bo governed by the 
law of their domicile. Per BEODHiniaT, J., that 
Act IX of 1875 was intended by the Legislature to be 
applicable, and in fnet was applicable, only to Euro- 
pean British subjects domiciled in those parts of 
India referred to in s. 1, and that to any other Euro- 
pean Britisii subject whoac domicile was in England, 
but^ who was tcmp-irarily residing in any part of 
India above alluded to, the privileges and disabilities 
of minority attached until he had attained the age 
of twenty-one years. Kohiikhand and Kd.uaon 
Bank v. Bow . . . I. L. B„ 7 AU., 490 


20 , 


Mahomedan over sixteen 


years of age before Act IX of 1875 came into 
force — CapocHy to contract — Mahomedan law — 
Act IX of 1872 (Contract JetJ, s. 11— Act XL of 
183S (Bengal Minors Act), s. 26 — Act IX of 1875 
(Majority Act), s. 2 (c ), — In a suit upon a bond 
executed on the 5th .June 1875 by a Mahomedan 
who at that date was sixteen years and nine months 
old, the defendant pleaded that at the time when the 
bond was executed he was a minor, and that the 
agreement w'as therefore not enforceable as against 
him. Meld that the defendant, having at the date 
of the execution of the loud reached the full age of 
sixteen years, and so attained majority under the 
Mahomedan law, which, and not the rule contained 
iu 3. 20 of the Bengal. Minors Act (.\L of 1858;, was 
tile law applicable to him under s. 2 (c) of the 
Majority Act ^IX of 1875) before the latter Act 
came into force, was competent in respect of age to 
uiakp a contract iu the sense of s. 11 of the Contract 
Act (IX of lS72), and the agreement was therefore 
enforceable as against liim. The rule eoutained in 
8. 26 of tbo Bcn-gal Minors Act is limited by its terms 
to “ the purpose's of that Act.’j which provides ex- 
clusively for tlic care of the persousjvud property of 
minors possessed of propert.Y which bag not been taken 
under tlie protection of tho Court of Wards; and it 
is to such persons onL, when they have been brought 
under the oper.atiou of the Act as in it provided,, 
that tho prolongation of nonage under s. ifi'applies. 
Dajiodab Bass v. Widaxet Hosain 

[L L. R., 7 AIL, 763 

21 , European British subject— 

Law governing capacity to contract. — The lex 
loci contractus determines the capacity of a pereoa 
to contract, .and reference ought not to be made to 
the law of bis domicile of origin. The privileges and 
disabilities of minority, so far as they are not re- 
moved by express enactment^ attach to European 
British subjects in this country until they have 
attained the age of twenty-one years. The same rule 
ought, on principles of justice, equity, and good con- 
science, to be observed iu the Koa-Regulation as in 
the Regulation Provinces. HsAESBy r. 

Lad 3 W. W„ 33S 
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MAI.ABAB LAW — ElTDOWMENT 

■~~conitnuedt 

plaintiS No 1, a Xatnbudn Brahm&n. & ibcid. 
ber , the defeadints represented the faintly svliich 
formerly ruled oiertbe tract oE lountry tihrre the 
devaswam was situated The plaintiEEg sued for a 
declaration that tluir families were entitled to the ex 
clueiie mansgemeut of the afiairs of the deasiuxni 
It appeal id that the plaintiCs and defendants families 
had been m joint managiment since 1845 in accord- 
ance witb ibe proiisions of a deid of rompromise 
Held, (1) on its appearing that the (ooipromise had 
been entered into by the kirnavan of the plaintiffs 
illom, and that the compiomise was not aitiated by 
fraud or the like, tint the'rompiomise was biudiog 
on the pUiutiS , (2) that the claim to eielusiie 
managcuieut uas barud by limitation A legal 
origin to which the joint eujojmmt of the rights 
of minageiocnt may be referred maj be found m the 
coutiunance of w hat w as mtlkoims in anrirnt times 
ss a c trusteeship subsequent to the British lule 
'With tlio tacit sanction ot the Briti li Goieromeot, 
or jn the status of the Nambidi family as patrons o! 
the luititutioa KiLakANOAV i. Paouakahua 

CL L n., 14 yLad., 163 

Held on appeal to the Prive Council alArmiog the 


A - . . . S A s > ' » 

7AS e PaduasadbaBstiVarua 

[I. L B . 18 bled . 1 
L n , 21 1 A , 128 

4 ~ Alienation of endowed pro- 

perty— Sn/s ^ yoint propert^—Vrilcfs of Je a- 
str^m— •?is/e ov one tarxoad K\lho*t content of 
othert —Vt hen the uralans of a dci aiwam were t< ut 
tarwads,— ITeii tLat a sale of the uraiima right by 
one tarwal without the coitvnt of the othin was 
altogether iniahd, and tint the sendee could net 
redeim a kauam iiiortga,c of the itcvsswam lend, 
though the mortgagor was karnaran of the tarvead 
which assume I to sell the uraiaina ri^ht UKAaoA 
VABBirAU r Kaub't JeASCDirniEi 1 Afod.SOS 

5 Transfer of light to man 

age temple— ieare — i transfer of the n„lit to 
maiHgC a Jlalabar temple aid itslaidsby way of 
Uasc for a sum of money is illegal Kasia Vabma 
TA^DAI lAJf r. UamAX hAYAB 1 L B., 6 Hod., 8D 

e ^iietiofton— 

Cus/om — The foiuiltr ot a Ijindu temple who prr« 
aides that the unelins (trusters or manager*) thereof 
I for the time being slul' be the Lamaean* (chiefs] 


MALABAR LAW— ENDOWMENT 

—concluded 

trustees were to be taken, to be used sccording tea 
his discretion. There is no authority under the 
genersi principles of Hindu law for h Iding that 
Snell trustees haee power to make such a transfer. 
Where a caitoro relied oii as sanctio-iing such a 
transfer implies the rioht to sell the trustciship for 
the pccnuiary adiautage of the trustees that cir- 
cumstauco alone may justify a decisien that the 
ciistom nlii I oa it bad !u law M here, from the 
ubsADceof direct evidence of thenaturcof n Uindn 
isligunis fonndatioi aid the rights, duties, and 
powers of the trustees it bKOmes necessary to refer 
to usage, the custoiu to be praied must be c ic nliich 
regulates the particular institution The cases ot 
(irttdharee D^it v fVunJo Kuhort Don, It 
Afoore’s I A , 40o, and Ttajah Hultu^lamalinsa 
Sflupalt Perianapagnin PiUni, L Id, II A, 
2C>J, referred to Olid approaed t rnUAU \ai.ia r. 
BatiVdbuau L L IL.lMad..235 

[L. E., 4 I A.. 78 
Affirming decision of HiaIi Court in Vabjxa 
VaISA (IlAJAn OP CHEBASOT KOTltAtXAt) r. 
KoiIATATD KITAEI KoTlAAOAtU Usri Vaama 
btooTHAllAJAn 7MaA, 210 

S<* OUAVASAUSANSA Panhasa SA'CSAOUI «. 
Vttu Pa>i>abau Z. L R , 23 Mftd , 271 

7 ■ Rights of Sthanamdars.— 

Bights of larmbersof asihansiD in/rPis roniiJereil. 
blAnohBO r Kbub:<as 1. L. R,, 11 Mad., 108 

8 Alienability of ••alhaaam’^ 

laoda— Pirynenf of debt —Lands atUebed to Ih# 


otUicsthaism CiibmiiimcaBa Mcmn bsia r 
Kiutahat Oko'fA Mbnox I, I, R., 1 Mod , 88 

Sft VbXKATBBWaBA iTAy r SuAsnABl VaBUA 

p. L. R, 3 Mad., 384 L R , 8 1. A , 143 

9 Cra"< of perpf 

fttu/ leatt — The era t of a { erpetuat Iinsc at a fixed 
rrut IS not necessariK beioid the jxxirs of a 
stbanam holde r in a llalahor royal family Mana 
^IKBAMAV c SoDABA'C I’aTTAB 

IL L. R., 4 Mad , 148 

10 — PfKtrt of tiat* 

— Lease by ttnn* of fnrett land ollafhfd to tie 
sf«B(»B«,— A stani in Malahar is not a tinsiit for life 
iQipcaelialite for waite Keisa janoa win npre- 
scots the estitc for the time bi in: an I it is |in to 
him to make a lease of forest land f r s lirm of 
years, a d the mere fact that the alnnstioa is lu- 
Undid to lolil cooJ after hi* lifitime will not 
UTaUiUteit iTTiBABiciiA'c Lkm c Krvjrjijft 

fX L. Bv 21 Mad., 144 
MALABAR LAW— QITT. 


Its duties, with all tlie trust property, to a person 
uscouncctcd with the faiuilics from which the 
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DIGEST OE CASES. 


MALABAR LAW— CUSTODY OP' 
. CHILD — concluded. 

guardianship of^tbeir father. Seld by the High 
Court on appeal that the order should be reversed 
on the grounds that no case had arisen for the exer- 
cise of the Civil Judge's power, and that the order 
was wholly oppos.^d to the very principle upon which 
Marumakhatayam depends, Thathu Baptjtty «. 
Chakaxath Chathu . . 7 Mad., 179 

MALABAR LAW— CUSTOM. 

See WAnABAB Law — Ibhebitance. 

[I. L. R., 15 Mad,, 281 

, 1.^ — ; Hambudri Brabmana — Proof — 

Adoption of sister’s son. — A Division Bench of the 
High Court having directed an issue to be tried by the 
Subordinate Judge of Horth Malabar as to whether, 
by the custom of Malabar, ihe adoption of a sister’s 
sou among Hambudri Brahmans was valid, the 
Subordinate J udge e.xamineii eleven witnesses selected 
by the parties to the suit all of whom were de- 
scribed as Hambudris of note in both districts of 
North aud South Malabar. These witnesses (with 
the exception of one whose testimony was self-con- 
tradictory) agreed that the adoption of a daughter’s 
or sister’s sou is recognized by the customary law of 
Malabar, and supported their opinion by giving 
instances of such adoption which had taken place 
within their knowledge, and named the persons 
alleged to have been adopted in pursuance of the 
custom as holding estates by virtue of the title • 
thereby acquired. The Division Bench referrrd to a 
Pull Bench the question whether the evideuce suffi- 
ciently established the custom alleged. Meld by the 
Pull Bench (Tokkbe, C.J., Inbes. Kindeesbbx, 
and iMttttusaki Axvae, J'J'.) that the evidence was 
sufficient to establish that the adoption of a sister’s 
son by Nambudrl Brahmans is sanctioned by the 
customary law of. Malabar. (Per Tubnbe, C,J„ 
and Kindeesxex, J.) Semi I e— The ruling in 
Oopalayyan v. Ragupatlii Ayyan, 7 Mad.. 260, as 
to that constitutes sufficient proof of custom, has 
been too strongly expressed. Ebabjoli Ixbath 
TISHB tr NAilBUBEI 1 >. EbAITJOEI IlIATH KbiSH- 

BAN Naxcbudei . . . I. L. R., 7 Mad., 3 

2 ^ Hambudris — Introduction of 

stranger to perpetuate existence of itlam. — Accord- 
ing to* the custom prevailing amongst Nambudris in 
Malabar, a person may be introduced into an illam 
(family) to perpetuate its existence. Such person 
thereupon becomes a member of the illam, and is 
primd facie entitled to exercise the uraima, rights of 
the illam (i.e., to act as trustee of temples, the here- 
ditary trusteeship of which is vested in the illam), as 
well as to enjoy the properties belonging to the 
illam. Keshavan v. Vasttdbvan 

[I. L. R., 7 Mad., 287 

3. Custom in family of the 

Zamorin. Rajas of Calicut — Presumption as to 
property in possession of memher of family. — Accord- 
ing to the custom obtaining in the family of the 
Zamorin Bajas of Calicut, property acquired by a 
staiiom-holder and not merged by him in the pro- 
perty of his stanom, or otherwise disposed of by him 
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in his lifetime, becomes, on his death, the property of 
the kovilagom in-which he was born, and, if found' 
in the possession of a member of the kovilagom, 
belongs presumedly to the kovilagom as common 
property. Viba Eaxeb v. Vadia Bani 

[1. L. E., 3 Mad., 141. 

4, ■ : — Qualification of yajaman. or 

manager of the family — Leprosy — Adoption- 
of another person mitJiout consent of son ivho 
teas a leper, — The last female member of an 
Aliyasantana family made an adoption without the- 
consent of her son, who was snffering fiom the ulcer- 
ous Jeprosy, which was not congenital. JJeM that 
there was no custom excluding lepers either from- 
management of the family or from inheritance, and 
that the son was entitled to have the adoption set 
aside. Chandu v. Sbbba . I. L, R., 13 Mad., 209 

5 , Custom of Mapillas— Co-par- 

cenarp. — There is .no authority for saying that thes 
custom of holding property in co-parcenary is a recog- 
nized custom among Mapillas in Malabar. Kasmi 
A sisnAii.MA . . . I. L. R., 15 Mad., 60- 

MALABAR LAW- DEBTS. 

Hindu Law how far applicable 

— Brahmans — 2i ambudris — Mussads — Liability of 
sons forfafhet’s debt in Sindu law not applicable , — 
The priuci 2 )le of Hindu law, which imposes a duty 
on a sou to pay his father’s debt, contracted for pur- 
poses neither illegal nor immoral, is not applicable to 
the .Malabar Brahmans called Abambudris and .Miis- 
sads. Niiabakdan r. Madhavab 

[I. L. R., 10 Mad., 9 

MALABAR LAW- EHDOWMEHT. 

See Pabties— Adbibo Pabties to Suits 
— PBA iuTurs I. L. R., 10 Mad,, 322 
[I. L. R., 14-Mad., 489 

1. Uralans — Ayreemenl to increase 

number of uralans ftrusfeesj — Binding effect of, on 
minority. -An agreement by the majority of the 
uralans (trostccs) of a Malabar devasu-am (temple), 
to increase the number of uralans is not binding on 
a dissentient minority. NABAi'ABAB !•. Sbidjiab 'N 

[1. L. R, 5 Mad., 105- 

2. — I'rust m a n ag e- 

ment — Power of majoritg. — Where the nujority of 
the uralans of a Malabar devaswam agreed to renew 
a kanam on terms beneficial to the dm’asivam after 
the question of tlie renewal had been fairly con- 
sidered by all the uralams,— //e/d that the decision 
of the majority was binding upon a dissentient mi- 
nority. Chaeavub Teeajiatb r. Ubath Laksumi 

^ [I.L.R., 6 Mad., 270' 

3_ U rai a ma or 

rights of iiralan — Melkoima—Ljl'ect of compro- 
mise bg uralers of the right to manage a devastcam 
—Claim of certain uralers to exclude othefs from- 
management — Limitation. — The uraiama right m a. 
Malabar devaswam was vested in the illim, of wuicn. 
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MALABAR L AW-CUi^^O^'^ 

CHILD — concl uded, 

Ruardiauship of their father. ’’J' 

Co\irt OH appeal that the order reversed 

on the grounds tkit no case had arf®®" 

ciso of the Civil Judge’s power, ai’‘l 

was wholly eppos.-d to the very pri^*^'!’*® which 

Slanimakkatayain depends. Tkat'“'^ Bapottv v. 

CiiAKATATir CiiATiiu Mad., 179 


MALABAR L A W- CUSTOl'^* 


. 1 . 


See Maiab-UI Law — 

[T. L. R‘> Mad., 281 

— TTambudri Bral*'!^^^® Froqf- 


Adoi^tion of sister’x son . — A of the 

High Court having directed an issue he tried by the 
Subordinate Judge of North \lalat*‘“'.'‘'® to whether. 


by the custom of Malabar, the.aLVP*^’®" of asister’s 


son among Namhudri Brahmans valid, the 

Subordinate Judge c.xaniinoii eleven selected 

by the parties to the suit all of, 
scribed as Nambudris of note in . districts of 
North and South Jfalabar. Thes*® wotiiesses (with 
the c.vception of one whoso testiiii®^^."^, self-con- 
tradictory) agreed that the adeptic®" ^ *''' daughters 
or sister’s son is recognized by the ,'^'.'stoiiiary l.w of 
Malabar, and supported tlicir oP,'"^?“ 
instances of such adoption which ^ , “'hen place 
within their knowledge, and persons 

alleged to have been adopted in pnrsumicc of the 
custom as holding estates by vir^"® 1 

thereby acquired. The Divisioa rcferrrd to a 

Pull Bench the question whether 
ciently established the custom allegr'd' ^ by the 
Pull Bench (Tobner, C.J., In.v^®’ I'-ra»ER3LEr, 
and .Mutxosasci Axx^h.JJ.) that ‘'J?® evidence was 
sufficient to establish that the adoP '®'^._® ii.? 


sou by Kambudri Brahmans is ■ n t 

custouiary law of. Malabar. (P,*'' ^.L, 

and Kia-debseex, J.) Semhle-^l^\, " 


sanctioned by the 


Gopalayyan v. Sayuyathi Ayyaf’ 
to that constitutes suihcicnt pro^„,..,„T TTm-ir 
been too strongly expressed. ^ 

Tisirxcr NA.uuirDBi 
j 'I NAx Naubtoei . 

y 2 . 


iLl-VTH KKISH- 

c. Ebaxjoe^ 


stranger to perpetuate existence Accord 

iiig to'tbe custom prevailing amoi'S®* ?'n“ibudi-is m 
Malabar, a person may be rutrod.^®®‘^ 

(family) to perpetuate its e.xiste/!?®' .,^®® ^ " 

thereupon becomes a member of 

laruno facie eutitleu to exercise th'. , xi i 

L ill.™ (/..., to .ot .. to..i., ot 

ditio, t,u.t...hip ot whioU 1. “T’£ 

well as to enjoy tlie properties ° 

illam. KESHATAIf C. VASCgEi^>j 5 ^_^ rj jyfad., 297 

family of the 
OuiStoru. in „ # . , 

Presumption as to 


3. 


Zamorin Rajas of Calicut-^^^^^ .r 


property in possession of member the 

ing to the custom obtammg m ^ ;^ed by a 

l?o'ioci rk-P r'oliA>n+; iivAnfi 


Zamorlu Eajas of Calient, piope p^. 

a-liolder and not merged 1 


staiiom-iiomer ana nos mergen ‘ disposed of by him 
perty of bis stanom, or otherwnse ^ 


MALABAR LA-W-ctrSTOM-coadn** 
in his lifetime, becomes, on bis death, the property of 
the kovilagom in which he was boro, and, if found 
m the possession of a member of the kovikgom, 
belongs presumedly to the kovilagoin as commoa 
property. VieA Kaxeit v. Valia Bam 

[L L. E„ 3 Mad., 141 
■ Qualification of yajaman or 


manager of the family — Leprosy — Adoption 
of another person leiihout consent of son loho 
was a leper. — The last female member of an 
Aliyasautana family made an adoption without the 
consent of her son, who was suffering from the ulcer- 
ous leprosy, which was not congenital. &ld that 
there was no custom excluding lepers either from, 
management of the family or from inheritance, and 
that the son was entitled to have the adoption set 
aside. Chasdh v. Sxrssj. . I. L, R., 13 Mad., 209- 


5. Custom of Mapillas— Co-yar- 

cenarJj. — There is .no authority for saying that thes 


custom of holding property in co-parcenary is a recog- 
nized custom among Mapillas in Malabar. Kashi e- 
Atishahha . . . I. L. R., 15 Mad., 60' 


AfALABAR LAW-DEBTS. 


Hindu Law how far applicable 


— Brahmans — Nambudris — Aftissads — Liability of 
sons forfathei ’s debt in Sindu laiu not applicable . — 
The principle of Hindu law, which imposes a duty 
on a son to pay his father’s debt, contracted for pur- 
poses neither illegal nor immoral, is not applicable to- 
the Malabar Brahmans called Nambudris and Mus- 
sads. Nilabaitdan r. Madhavan 

[T. L. R., 10 Mad., 9- 


MALABAE LAW-BIVDOWMBIVT. 


See Parties— Addibo Paeties to Suits 
— Plaintues I. L. E., 10 Mad., 322t 
[I. L. E., lAMad., 489 


Dralans — Ayreemeni to increase 


number of uralans (trustees) — Binding effect of, on 
minorifi/.-An agreement by the majority of the 
uralans '(trustees) of a Malabar devaswam (temple)- 


to increase the number of uralans is not binding on 


a dissentient minority. Naeatanax r. SbivbauaN 

[I. L. E., 5 Mad,, 165- 


2 . 


2'rust m a n ag e- 


ment — Power of majority . — IVherc the majority of 
the uralans of a Malabar devaswam agreed to renew 
a kaiiam on terms beneficial to the devaswam after 
the question of the renewal had been fairly con- 
sidered by all the uralans , — Held that the decision 
of the majority was binding upon a dissentient mi- 
nority. Chaeatde TEBAiiATir f. Heath Lakshhi 

[I. L. E., 6 Mad., 270' 

g Ur aiama or 


rights ef uralan—jilellcoima -Effect of compro- 
mise by uralers of the right to manage a devaswam 
— Claim of certain uralers to exclude others fiotn 
management — Limitation. Xlie uramma rig 
Malabar devaswam was vested in the illnn, of whic 
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( £883 ) 


( 5811 ) 


DIGEST OF CASES. 


( 5842 ) 


MEASUBEMENT OE LANDS— oo«6B««f. 
inViB utatc', aud that he is unable to meaiarebe* 
cause ho ts unable to ascertain then H bis asar- 
ncnti arc obiceted to, and the ColIecW |>rocecds 
without inquiry, the proceedings are iniahdl_,HMl 
uithout jurisdiction An applicant under the aboee 
section must be the proprietor' o£ the estate, and not 
a shariholder only in the piopuctary body Mano- 
UED ItaiiASOOii SfojootiDAU r Eai ICisBXit SniQ 
[15 W. R.. 622 ; 10 D.^R B., 401 not© 

30 Bt»<tal^tntAeli 

1S69. t. 33 (Bens Act I'J cf 1852. ♦ lOJ— 


arc, uhat lands are in tluir oecnpaiion, and «hat 
rests they have to pay , hut not to enable him to 
enhance the rents q£ the raiyatsj or resume rent-freo 
lands by throinng the onns on the lalhirajdar to 
prove his rent.free holding Ssanona pKiisnAD 
QASaooLT r. Rai UontiH Eot . 18 "W. R, 166 
3L — Aecrssary eo<* 


MEASPBEMENT OP LANDS— 

84, ' ■ — ■' — - Bengal Rent Act, 

ms, *. S8 (Benj. Act Tl n/1862. t 10)—hn'g of 
Colleeler — Bate of rent, Defera ,»alton of.—lhe 
Cu1lectur*s duty under Dencal Act VI of 1SG2, s 10, 
IS to ascertain the actually eaiitii g raks of rent 
payable by the i-aiyat to the raiumdar ho has no 
junsdieiiou to asstsa the rent at cnLinced rates. 
CaomT e. Ousao biaait . . 22'W. R, 478 

ncTtoo SiKon e. Ceowdi 

[23 W. R, 477 note 
KsEti Caaim Sanoo t. itan Oaoiau Si^on 

[24W.R,434 

35. . — — Bengal Beat Act, 

1869, t.SS (Bengal Act J'l of mS.t.IOJ—Pover 
of Collector — Qiie»t«o» of Utle — Oa an application 
to measure the lands of a particular estate, the Cot- 
lector If not empoirircd by Dcogsl Act VI (f 1SG2 to 
ditcmune summarily the character of ei ery holding 
upon that estate, hut only to inquire how and by 
whom every portion of land therein is held, and what 


been cast by hii proceedings IVisi r. LaSQOO 
KuiM . , , . ieW.R.60 


tiv orhy the Cinl Court. JatLUOODnBSM notsBi't 
r. BanasaiK UusE& , . SlVIf. R, 331 

Affirmed on appeal under the Letters Patent. 

[26 "W, R, 136 

32. ' ■ - - ■ Stgkt ojattciton. 


stances, prove such inability. Annoon DIEBb •. 
SltTrtanc'iD Ko<i>Tao . 31 "W. R, 103 

33. Bengal Bent Aef, 



Ssii Ifissss r. Cbowht . IS 'W'. R, 243 


Jltld that the proceedings of the Collector were 
imgolar, at hs had acted without juruJictiou, aud 
that they were not binding cu the defendants for tlio 
purpose of showing (be rate at vthichrent was pay* 
able by them- Dana Cnowsnsr r.AnsiioODDixE 
llanouzo . . . L I.. B., 7 Colo, 09 

S. C Ilnrz'ccBisa Bmt CnowsKaxi r. Abed- 
UDDizr ManouzD . . . 8 C. L. R, 73 


had not mado a si>rcial applicataa t«the Collector, 
under a. 2S. Art VIII of 1*^0?, ict the delmsuiation 
and mord e.1 tenure*, uadg-kuurta, and rates of 
rent in the land la amt.— ^ad k.at.ii> U.e absence e-f 
special order of the Cjihenar faug the rate* of e 
them wat uo legal ceder which could l< evotihr-ed 
9*3 
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( ZC8g ) 


( 6845 ) 


DWEST OF CASES. 


( 6846 ) 


3vrEASU0EMENT OP I.ANDS-co»<««B«tf 


lan£ and to die a kabuUat and fixing the time 
fifteen da^g,” otherwise the excess t^d to be 
settled with others, — the labuhatOjr measared the 
hnwU and accreted churvitlontnoticetothetcnanta 


would take khas possession In a sni^ atnoDgsi 
other things for assessment of rent of theexcitslaud, 
— Held that the tenants were not bonnd by the 
neasuremeutmadehy the ksbulutdarm thiir absence 
Bau Couuxs Gaoss r Kau hBunna TaooiiB 

[Ii E., 13 I. A , lie I I. E , 14 Calc , 00 

Procedure— /agniry an'fett* 


aiEASUREMENT OP UUJDS-<y»/ ^utd. 

S C HxwASEB LusuKtra v Jadcb Ciirsoxa 
nii.Daa . . , . .2 Hay. 509 


suit for rent, where the quantity ct iina lor wu v.u 
rent IS elaimcd » m diipute, and the landlord pro 
duees as evidence a khnsra or appraiiemint of the 
land, it II not necessary for him to shov th^t the 
estimate was drairn iipiu i restticc of the defendant 
and was ackno«lcd„ed by him it n ill be sufiiciont 
>{ the defendant (a dannabniidi tenant) Lad notice 
when the khssra was about to he made Urszi 
KanaiKSiNoat BbuextJiia 24 W E , 125 

63 .Ittsndonce 

of tritneuti—Tnquiry—Bnifftl 2 eul Act JSdSt, 
as 33 40—Ordfr Hat te are* hart Upted —The 
C Uectw, la proceedings for uieasurcvncwt of Uwds 
"•tor • *18 of licngal tcttlll of ISCO cannot be 


H , 40 note Is li It, djv, loi owru 
Siasiat OoocxSiiitoas AenxjuBA 

/ tl3C L K.,203 

49 ., — Tree/ of conduct 

ff accordance with A t—Denoal 

■ 18 /-nme Act ri on$67 » IV 


tf proeecdinqi 

IltalJ ' 

—Pro 
— fhe 

tl « fill • • 

unless it IS slioin nejonaaiu t» . 

iiigs of the menue cheers uferreJ tohaie bteii roa 
ducted 111 strict accordance with the terms of that 
section Dibobckduoo Chowphiiy r Di^owath 
I fOOEBWEB 19W, B.108 

60 — — 3 lice — Deiiyal 

Pent Act, }S69 t 33 — Ex^parle crJert — Prucrtd 
ms* for tneatcremenl of I tnd ~\u pn>'f«lnp» 
> Vt s 18 of the llcngal Bci t I aw. Act 4 III of 


[I I,.E„eCaIc,8JS.lJ C. AS j 
L Hctici- 


ot 18.<J, i-«a J4I >s s" 

cured notice Jadcb Ciichdab lIiinEu r FrA« 
TTASSB Lcsukcs . hlarsb.. 408 


AatuBot LL E.6CaIe,373.b<; u Au.tfrf 


64 


Sichtfe appeal 
Aecordmir to 


■Benjat Pent Act JS59 u, S _ . 

the procedure prescribed in Ucngal Bent Act 4 III 
of ISC'? ts SSaoddfi until Cho Colhetor Las ciitcrci] 
upou his inquiry there is but one partv couCirDcd, 
audno procecdiiis >0 the shape of s suit or appeal 
cut find place until after the Coll 'ctor has completed 
hismiasureinent and record Csownr r OonrB 
DUnvBoy 4 22 W E.. 461 


objict to the jroeeiding ot tuc uo iii ut 
s 10 of Act VI of ISCd the piopir roirse fit the 
raiyat is to appeal to the Dutiret Jud^e, and n,^t 
wait until the xanii dar brm>.s a suit for arrears 
of r nt on the basis of tli rate Gird by tbc Colhctt^r 
JIOBKX bAHLCU PaTWaBI r ItAOKA CiTOWi IIOORT 

[25 W E.,040 




' Hoelston of Collector— 7 e. 


3 W. Bw Act X, A..,* 



( 5S43 ) 


DIGEST OF CASES. 


( 5844 ) 


-“•-EAStJilBMCEJErT OF XirLlTDS— 

final, and the matter was open to the Civil Court. 
Tajiaiiooddebn H Ossein r, Eajiamieen Misseb 

[25 W. E., 136 

affirming on appeal under the Letters Patent, S. G. 

[24 W. E., 331 

38. — — — Dufy of Collector 

— Bengul Bent Act, 1869, s. 33— Delegation of 
potcers by Collector to Ameen , — In a suit under 
8. 88, the Collector cannot delegate his powers to an 
Ameen or accept absolutely without reservation the 

< whole report of tliat rfficer, and order assessment in 
accordance with the rates found by him ; such report 
being only a part of the evidence to be taken into 
consideration. SnBTUii Shaizn v. Hilxs 

[24:W.E,,184 

39. Ameen deputed 

to measure, Duty of — Bengal Rent Act, 1369, s. 38 
(Beng. Act VI of 1862, s. 10 J . — An Ameen deputed 
to make a measurement under the provisions of s. 10, 
Bengal Act VI of 1802, is bound to record tlie state of 
things as actually existing, and has no business 
to record what hr thinks ought to be the rates. If, 
however, the Ameen, or the Collectoi; superintending 
his proceedinss, does any act not in conformity with 
this section, the remedy for any party dissatisfied is to 
appeal to the Civil Court within the time and in the 
manner prescribed by Act X of lb69. Baea Tha* 
Kooa V. Meqhdoen Sino-u . . 14 W. E., 269 

40. Beng. Act VIII 

of 1869, s. 33 — Power of Collector , — Where an 
application is made to a Collector under Bengal Act 
VIll of 1.SG9, s. 38, for the measurement of certain 
lands without any “special application “ to him to 
determine the rates of rent, any proceedings regarding 
the rates of rent are inadmissible, Ceowdt ». 
PooBON Singh . . . ■. 22 E., 4S0 

41. — Eesistance to measurement 

— Right to intervene — Intermediate tenant — Ben- 
gal Rent Act, 1869, s. 38 (Beng, Act PI of 1862, 
s. lOJ . — The fact of a measurement andjamabandi 
having been effected under the.piovisions of Bengal 
Act VI of 1862, s. 10, cannot deprive an intermediate 
tenant of the right of intervening under Act X of l'^59, 
s. 77, nor is theintervenor deprived of that protection, 
even though Act X no longer exists, Mnonoo SoonuN 
Shaha a. Gopae Shaikh . , 22 W. E., 503 

42. Interference by 

third party — Duty of Collector — Bengal Rent Act, 
1869, s. 38 (Beng. Act VI of 1863, s, lOJ. — Where 
the progress of a m asurement under s 10, Bengal 
Act VI of 1862, is interfered with by a third party 
claimins the land, the proper course for the Collector 
is to hold his hand, leavitur it to the parties to seek 
their remedy in the Civil Court. He cannot, how- 
ever, make any Order which will prevent the inter- 
venor coming under s. 77, Act X of 1859 Wise v, 
Banseb Shaha . . . 16 W. E., 51 

43. : Objections to m°asureraent 

— Bengal Rent Act, 1869, s.33 — Power of Collector 
in dealing wVh objection'^ to measuremeiit. — Qurere 
— After havina- commenced proceedings under s. 38 of 
Bengal Act VIII of 1869, has a Collector power 


MBASUEEMEIXT OF JjKEBB-oontinued. 

to refer some of the objections taken to fine Deputy 
Collector and some to another ? 0 .med Aei v. Nix- 
TYAHDND KOY . , . 24 W. E,, 17 l 

44, Bengal Bent Act, 

1869, s. 38 (Beng. Act VI of 1863, s. 10)— Objec- 
tions to measurement proceedings . — Where a mea- 
surement under Bengal Act VI of 1832 was com- 
pleted without any objections having been made to it 
by the raiyats while in.progress, it was held that it was 
not competent for the Judge in appeal to set aside 
the proceedings on objections made subsequently. 
QoEtroK Kishobb Aohaejeb v. Kesha Majheb 

[15W.E„23 


45. : — ■ Measurement of 

ehur lands according to agreement — Bjfect of error 
as distinguished from fraud — Omission to object to 
measurement at time it teas taken . — A superior 
owner of chur land, and his tenants, who held it 
in “howladari’^ tenure, agreed, with reference to 
alluvion and diluvion, that the chur should be 
measured from time to time, on notice, and tliat, unless 
the tenants should give a separate “daiil kabuliat” 
for the land found to be accreted, the superior owner 
should take possession of it. A measurement by the 
superior owner was made on notice to the tenants 
and bona fide i but it was incorrectly made,--tbe 
tenants, however, raising no objection at the time. 
They afterwards, when a suit was brought against 
them by the superior owner for possession of alleged 
accreted lands, set up the defence that the measure- 
ment had been made in their absence and was 
incorrect. Held by the Privy Council that the tenants 
could not defeat the suit merely on the ground of the 
incorrectness of the measurement, Itliero being no 
fraud 5 but that they were not entitled to ask the 
Court to decide what the amount of the property was 
which the plaintiff was entitled to recover. AEIMHD- 
DiN tv Kali Kbishna Tagore 

[I, L. E„ 10 Calc., 895 

4 g. — . Measurement of waste 

lands — Bengal Rent Act, 1869, s. 33 Bengal 
Cioil Courts Ad (Vlof 1871 J,s.32— Appeal.— An. 
application for the measurement of a whole estate 
under s, 38 of Bengal Act VIII of 1869 cannot be 
granted where waste lands in that estate have been 
brought into cultivation by^various raivats, and the 
landlord is unable to ascertain which of tlie raiyats 
have appropriated such waste lau'is as part of their 
jotes. Before a measurement can be ordered under 
that section, it is necessary to establish by cvideuco 
the facts sot out in the petiti-m for measurameut 
and to show that the lands souglit to be measured a_ro 
known, but that the tenants liable to piy 
respect of such lauds are uukuowu. 
r,AT. TlAMDHirNi Gopb I. L. E., 13 Cale., 57 


^ 7 . Measurement of c h. u r 

[ds— Accretion to tenure— Measurement made 
ihsence of tenants-Notice.-mxcva a kabuhat 
ulated that o i the accretion to a certain howla ot 
new cultivable chur, a fresh measurement should 
nade of the chur and bo via, and that 
lid be paid for the excess 1 uid at a stipul ited rate 
to five drones, an I at perguunah rates tor tuo 



( 5819 ) 


DIQIi^X OF CASES 


( 65o0 ) 


3IEBCHA1TT SEAMEN’S ACT (I OF 
1859) 

See MlQistBXXB, JoBianiciios ot-~ 
Spgciil Acts — Mebchast SbaubVs 
AcT>18d9 . 4 Mad, Ad, 23 

[7 Mad.. Ap, 33 
5eeMECcnASTSttiPPtsoACT 1851 b 2H 
IB Mad , 85 

See feuiPPi'to Law — lliBiTisia Lirh 

(3 Hyde, 273 
6 Bom , O. C , 138 


13 & 41 VicL, c IG, a 10 do a a<A affect tho 
L&bility of acamcu m Calcutta to impnaoumeut for 
offcDces under a 83 cla 1 and 3, of Act 1 of 1859 
Bbtjcb e Caoviw , I L B., 13 Calc , 433 
a 111 . 

Sea EnsEKCS— C biuisal Cases— Dbfosi* 

T(o''8 1 Hyde, 195 

as 301, 202 

See Sbxppiko Law— CE atiiiciTBs 

1 Uod,270 

MEBCHANT SKIPPING ACT, l£54 (17 
it 18 VICT , O 104) 

8S. 24, ZQ—Jppli<abdtfv oj Att to 

India at regard! the rulet of ineaeuremettl — Act 
2:iXofl‘'33,i$ 4.13— AetXof 1841 Temporary 
addtiiont io open teiseU—“ Slrake!’ Meaning oJ 


MERCHANT SHIPPINO ACT, 1854 (17 
fit 18 ViCT , C, 104)— eoBfiMucd 
And X of 1841) or m tbe Merchant SLippiug Act of 
18S4 the rules of iscaaurement issued in 1873 by 
the llanue Department were ultra tires, ao far as 
they insisted on the measurement bein^ taken from 


cr L. R, M Bom , 170 

S3 43, 60 

1 Non*reglstration of aiiip— 


SUIB COUNbEK Doss 1 COCOBAXS 

[Bourke, O C . 388 


Shippmg Act ABUSD Mauoxed r kttais 

(I IniJur.N 8,06 
3 — 8blppjngMB8t«r,Power pf— 


Nsster bos no discretion lu the matter but is louud 


[lad Jur , N 8., 371 


8B 63, 65 
3ee Sair, Saab o? 


£3 lad Jur«N 3,261 
X lad Jur , N 8 263 


puriKBC of proUctini; (lie cargo from (bo ats 
During this ^o\ago the aeisel was u seared by a 


or otbcTWUc, found an increase of 27 (on* in (he 
burthen of tlie rcml by reason of the timporory 
structure Thu change in the burthen 'bl the tcsicl 
having been made tho accused was prosecoted, under 
e is of Act \IX of 1838, for omitting to rci,tstcf the 
icssd anew, and obUin » frrsh certiflicste of ri^utry 
under a. 4 of the Act Ihc accused was conrictid 
and sentenced to luy a fiucaf 11*3 12. lIelJ,rtvn» 
ing the convictiuu and sentence, that, there being no 
expreu ) revision applicable to Umperary mddttlona 
do open vcssiti either m the Indian Acts (X{\ of 1638 


BB I^wiB ... 0 Bom., O C , 12 

B.213. 

See Offabcb oy Uiju Sesi 

[1. E. E., 21 Calc , 783 

AclIc/mO, $ 83, tl 5-D.s* 

ohed'eaee of conmanJe be tailore — llic Mer 
diant bhippiug Act, 1854. 17 k 18 4 lei c 1(X. 
a. 343 (4), has no appheatum to llriUsh Indu Tho 
Act applicable tocosia of cootinned wilful t’uobvdi* 
cnce of Uwfnl comtsanda by aoitors is Act I o( 1859, 



( CSIT ) 


BIGKST OF CASK.-j, 


( 6818 ) 


liOiJAaUIlEMKNT OP LANBii~c<>n({,wc,f. 

C8, HeiifallUiUAct, 

Ihii'J, t. S I --S( ttuhtrtl P'tlt) uj meitturfHifiil , — The 
alatviUvil l-ul'j Ilf KK.isunmi i.t allmlnl to iu s. 11 
iiuiii iiu.ui A .Htaiul.inl (Cliriiiily tiiiown, i,f,, huoivn 
to tin- CoSKetyr, .''iiKcrii .'iiiAiKU r. IItr.t 3 

[24 AV. E., 184 

^ — I'uicfr oj Co!- 

—The CMhctur H till- <k'io,Uory of the otau- 
ol'i.i.li ; asi.i it. h txclili.iv.‘ly 

uiiliiii h'H itrtniiii'L. t-t (Kcl'iry «hal the (.UiuUril o£ 
snch j<iJf if. TAisu'CAtiATU MooitKiiJi:!; r. JIitVKi.'iS 

.... OAV. B., Actx, 17 


MEJAatJUEMENT OP LANES 


04. 


icnn .. ' -Denpal flent All, 

1660, dt CBeng, Act FI of ISG2, s. UJ-SIeasu/- 
nil/ rod 0 / tupim/i.-S. 11, Bengal Act VI of 1862, 
il'k-a not {ircchulo the use of the itandard measuring 
rod of a tiippah. .Sunuj.vu.vo Pakiokj: v. lipcirut 

l.tsi)i;v .... AV.B., AetX, 32 


MEEAL. 


Taking pawn of, from soldier. 


See AiJifi- DiscrriiKE Acr, 1881, s. 156. 

[I. L. E., 10 Mad., 108 


MEDICAL EXAMINTATION. 


See IIixDcr L.VK— .MAKBrAOE— UESTHAisr 
os, oil Dissolution' or, IMaruiaoe. 

P. L. B., 1 AU., 549 


00, ’ — L*. — Pi,;rer fif C'ot- 

tedvr to deleri AtieilJoJof.! „/ t.ieiteureine.st—JUu- 
pil Ht.A A, -K tt'iiO.j. -}! I'Jten//. Act FI n/ IS63, 
j, i — iu an ai-plscituni for tudstanre to uii'a»i)re 
the i f !vr.4i> it under .■(. 1>, H. iigal Act Vi of lSl‘,2. 
the folln-tor h.iA no J- .iver tuid<-r a. 11 to tlx with 
iihit ji h' the nii.ifUr. nil nt !i to ho nude, hut such 
j{Ui,tio:i-. -are to 1>.‘ r.a.'nc.i for aftir.iircK-e. dings, 
ivlun .»!iy nitlo'i u t.ikiii uioi tho nsult of such 
»li,.v.!riilKnl. lI.ty.t.'.'ATIl ItAKJtlT i’. MucitiiiAvr 

. . . 3 B. L. E., Ap., 03 , , , , „„ ^ ^ . 

j attondnnoc. — 1 he aiuonnt of rcmuneratiou for the 
I Jirofiasioiial attendance of a medical ofticcr ou the 
, family of a jmblic servant in tho absence of an express 
j ngreement should be determined with reference to the 
I’otrer of Cot- eircniustanccs iu each case, and the principle adopted 
lector — Ueo h‘l lietit .let, ttsOJi S, d t ('Jjeojj, ,ic( J I j hy the> .fudge in estim iting thonmount,thatrefcr- 
if IbG'Jx *• II)’ 1 h>. Colliclor has no jnrisilictioii in , ence must be had not only to present means, but 


MEDICAL OPPICEB, 

Romunoration for professional 


fi. C. BOMAK.tnt ItAiciianr 
IJiiuov.t .... 


<■, Diiyogiirji .Sham 
. IIAV.E., 510 


OL 


an npidiiMliun by the Ainiimljr nndir s. 9, Bengal 
.\ct VI of 1''62, for a.wist nice to mt.;isnre tiie hutdiiig 
of hisrniy.it, tyiixthe.st.and.tniof the jiole with which 
the l.iiid is to be iiHUiUrid. .Vemife-If the applica- 
tion iind been under s. 10 of tlic Act, the Collector 
wiiulil luve had jnri^lietion to dielarc the length of 
the stninlird lole. Beaja Kisiiou .Sr.v r. K.\3in 
Ai.i . . • . 3 B. L, R., Ap., 78 


to prosi>c'cts, without considering other matters, was 
not correct. Held, under the circumstances of the 
c;ise, that one-fifth of tho monthly income of the 
defendant was the fair amount to which tho phiiutiiE 
was entitled for his professional attendance for the 
year. IUivlies e. Dasiel . . 2 Agra, 58 


8. C. BiioJO Ki.sUOi:i: Sei>' r. KAS.snt Au 

[11 AV. E., 602 


MEECANTILB ESAGE. 
Sea Cusioit 


02. ' Fotrer of Col- 

lector — Ben;/ tl Bent Act, ISO'J, t.dj fBcii//. Act FI 
of iSiTI, s. llj.-Bcr KemI’.^ I’ltEAU, .Mitteii, and 
IfonuoUSE, J.f. — When tlie right of a proprietor to 
nnihe, itiidtr s. 9, Bengal Act VI of 1S62, a nicasiire- 
ment of a ti nuro is dispntid, .solely on the ground 
that the j>ole with which tho measurcnicut is 
nttemped to be made is not the standard pole of 
measurement of the pcrgnnnah. as piovidcd iu s. 11, 
and tlie p.irtics are at issue ns to whnt is tho length of 
tho stand.ird pole, the Collector has jurisdiction to 
inquire into and decide ns to tho true length of tlio 
standard pole. Covcu, C.J., and Baa-lei' and Jack- 
son, contra. aiANilomNI CilOWDURAIN r. 

PiiEircHAND Hoy 

[8 B, L. E., 1 : 14 W. E., P. B., 4 

■Power of Judge 


7 Moore’s I. A., 283 
P. L. E., 11 Mad., 459 
I. L. E., 14 Mad., 420 


63. 


on appeal.— A .ludgc ou appeal has jiowur under s. 9, 
Bengal Act VI of 1802, s. 9, to declare by what 
standird measurements aro to bo made. .-JIaokin- 
X03U V. KOi'liAS ClIUNDEE ClIATTEBJEE 

[AV. K., 1884, Act X, 69 


SIEKCHANDISE MASKS ACT (lAT OP 
1889). 

See Cases uiiDeb Trade Mark. • 

S. 2, cL 4 — Penal Code C Act XL F of 


ISOOJ, f. dS6— Selling hooks with counterfeit pro- 
pertg mark — Goods, — Bcoks are tha^ subject of 
trade, aud are goods witbiu the meaning of ^ 
cl. (d), of the Indian jrerchaudise Marks Act (IV ot 
1889) J therefore, when a person sells books with a 
counterfeit property mark, he commits an oftMce 
under s, *186 of the Indian Penal Code. IvanAI Das 
Bairaqi V. Radha Shyam: Basace 

[I. L. E., 26 Calc,, 232 


ss. 6 and 7. 


See Ceiminai. Pbooedueb Codes, s. 403. 

p, L. E., 23 Calc., 174 


( 5S53 ) 


DIGEST 0¥ CASES. 


( 6334 ) 


HSBOEB — con ^ n 

2 Collateral securities— P ivbh*- 


£’* Bccuiing tbe debt by auigning to liini, by way 
o£ m'lrtgagr, liia (fl’O lutcrcst in cfitain laodnl 
property. JTtld tbat A could piocccdln a Bnminary 
way up'll! the note, notwithstandiiig the iDortgage, 

BAMOOPAL XiAW « BLlQCtEllE 

[1 B, L. R,0. C,36 

3. PuTclvase lay patnidar of za- 

mindarl rigllts — CtssaUon o/ real a* paintdar — 
The patuidar oC a mcba,! Mliich formed a portion of a 
• • the 

hii 
> in 

. HXO 

*' " t3CIuIl.,15G 


li oi the litli January 137S Itt ]&36 Jt .Vtned 
the eons of N and J''to rccour fwiunpil and lutereet 
due under hii mortsage bnud V pleaded that. •• 
32 y had bought Ji’t ihare iii iteine t and 2. »ub« 
jeet to the mjrtgagos created hv him. R H’t ngUU 
as mortes^tfl utre nier^id in his rights as pirehurr 
J[$ll that the cUnn oi R y was not merced 
VB5EaT4 I lUHoa I. Ij. II , 10 Mad.. 160 
5 . Patni intereet.Morgor of, ia 


the ziuiliidiri Interest. A and B. tao joint zamin* 
dara, hiving brought a pitiii nithiu thiir zimindin 
tosalo for amara <f riiit piiirliasid it themarlni. 
During the (xiiteiice of the pAtiii a <Ur>pilnl bad 
been crriiUdi of which C was si possis.uFi, f 
iiislitiited a suit ncainst Ctonrour amarsof rent 


was rc;.iet(rrd undirthc pro'isiois of B<ngil Art 


plaintiff In answer to the suit. C coutindcddut the 


MEHOEB.— conrfudsi. 

non-rcgistration of B’s intiiest precluded the plain, 
tiffs from maintaining the suit at all, .t’s share 
not bein ' specified, havi ig regard to the proiiauu of 
s 78 of the Act The lower Appellate Court baling 
dismissed the suit on this Utter grouud (among 
others).— 77«/rf ou sreimd appeal that the right of 
the plaintiffs as pitiiidirs did not merge in their 
n^ht as ziimniUrs, and tint tho Land Ilegiitratioa 
Alt hal tkircfore no applicition to tho cose, the 
pluntiffs heing cntithd ti numtain the suit qvd 
patiiiUrs JiBaxiiIiATii Kuan » Gorocl Chur. 
DBit Cnomisr . I. L. E., 19 Calc., 760 


ME3NE PBOPIT8. 

Col. 

1. BiaiiT TO, iKD LtauiLiTT roB SS33 

2 Asssisjrsvr it Btsctrriojf xsd Svxts 

FOB MBSHB ^BoPlTS . 6SG4 

3. Mods orAsasssueRT ars Caudlatior 687C 
Sfi Oasts p'tpsn Dscbes -Cosstsi ctiox 
Ot DXCBSB— 'MbsRB I’uonis 
Set Cases vhobb DBCEBB-EoBit ot 
Dbcbeb — Mbsss PsoriTs 

Set Hispu Last— ST axonAv-DEgcu:?. 

I 20 H AHD DBroi.irrioH ot binioiiAY 

[3B.L IL. A.0,1SI 
See Cases ubocb Nterest -.Uiscbuavb* 
OQS Cases— Mbsxb Puoms. 

See Cases o&bb Liuitaiior Act, 1377i 

AST 109 

See UIOHT or &|J 1 T -AIbsvs Panrits 

[I Ini. Jur.. O S , S3 
2 C. W. K., 43 
3 C. W. N , -70 

Balt for— 

See ItEtiMii'isiitiEVT or, ob Outsstotr 
TO sob ion PouTio'i or Cmif 

[6 B. L. IL. 184. 1S7 noto 
21 W E.. 223 
22 W E., 421 
25 W E., 113 
1. 1* E, 3 All, 643 
See Res Jumcata— CA rsEi or Action. 

[2 B. Ii. E., S. N., 18 : 10 W R., 480 
Afar-BlJ- £>3 
0 W. E.. 004 

See SuAtL CirsB CicBTS Mor-siiL— . 

JOBisuiciios— M es>x I’B rns 

13 N W., 13 
I E. IL, 13 C lo.. 310 
1. 1* IL, 22 MaiL, 100, 108 noto 

Set Cases mnsA ^rxciAa ob btcona 
ArrzAL-'-siAit Cacse Ci,rBt bcrrs— 
IfrsBK I'soms. 



( Cbm ) 


DIOKST 01'’ CASKS. 


( D852 ) 


HIBRCHANT aillFPINa ACT, 1651 (17 f 
& 18 VICT.. e. 


U. S.KcI r, (c). I,>{ nil! MATU U or Till! I’lITITtO.V 
orlh.’Aiuio.v . . . , aMjul.. 85 

ti. i2S7. 


CvvKbri; n;f Ifiou Svai, 

[X. li. B., ”1 Cole., 782 

~ 'J'ft-il if Hfittih tniitiru fur 

.•< (,ij llrit'uh thip on the ht^h 

K }>— l'r< ctiiure ,it ^urh (rinl — MurJer—.U!' 
rtirtJf/ I iitrli- llritinh tt-.tiun ou Ilriltih ih%u — 
IrUeri rnirnt. Ci.urt, rt, rtf— 

CsrI'J,/'i >y Krlti^U 

••sli) \ t'Jiirfjfd iiiUi till' tmifiiir of n fillo'V- 
in loinl a linilih ‘.hip on tlif iii,;li 
nn (ri.d l.y n of t!u' !li,li Court iimic f 

tin I'oh of Crimifij! J'rn'oluro ; tin* ctiiif cviiliiico i 

.•'.•'til, iS 'hi' pri.ifi, f iii^ th.vt ^imj in fjiu iIi]Ojt> ! 
liou of til." t viit.iiii luiil Si co'ul Oilicir of tlio siiip, 
l.iki ti ou ui!i mi.iioa ; this t i idi’on' rv.n .idinitUd in 
iMdii.ri’, aiiit till- p.'i'frnr w.u coinirtul nml sin. 
tnsinl. It Has objutiil tlul, iiiiilir e, 2u7 of fin.* 
•Mirclui.t .■'!ii]ipiii„» ,\i;lof-lhf I, t!i<« prhomr oiijrht 
to k t\ 0 i 11 li li ml ill m iry mi u't .js tl o',i}.li tin? trial j 
!u>l iiMii lii'lii :i 4 till' I'uitr.il Criiuiiuil Cuuit in l.on- 
il II, .avil that llu' 1 iir (if ( r iiiiurr to lie niiplitil uni 
tint pri'v.iiliiiu' ill Ku,:1\!ii 1. on a casf Cvrti- 

llui by till' III r.il tiiiiUr cl. 20 of this 

1.1 ttm I’.itiiii, tint till- pri'oair luil lani piopirly 
trill! ucis.rilinc to llic oriliiuiry pmotico iif thr fliyh 
Coiirti iiiiii tint till' riiiliiii’i' iins (Klmisoiblc n^iiiiist 
liiiii. Qfl li.'fKjiriil '!» f. JlAiao.v 

tl. L. B., IG Calc., 238 


-^CT (25 & 26- 

vit/i,, O. 63J — concluded. 


Caiirt iimuirinj; iutoii nisiiuUy under s. 3 has power, 
If iill tliu pioiisloiis of till' Act arc duly complied 
Hull, to cuiieil a llo.ird of Trade certificate, cr to- 
in.iku II n port to the Local Goveniincnt, upon uliich 
the Lovirununt may cancel ita own certificate under 
s. If*. In iiivistipiiting churjica of iiicompctuicy or 
misconihict_ uiiiUr .s, h of Act IV of 1875, it is iidi 
lit rcs-ary, in ordir to pile the Coujt jurisdiction, 
tli.at Bucli incotujiclency i r misconduct should have 
tccurriil on or near the coast* of India. What is a 
Miiliciiiit •* statuiiint of prouuds” within the mean- 
ing of ss. Gaud 7 of Art IV of 1875? In he iub. 
“Aa'a” .t^J> Ttm “]lm;A'Jui,DA.” Govkekmest 
OP Jln.S'OAI. c, WjlITT.lnir 

[I. Ii. E., 6 Calc., 463 : 5 C. L. E., 307 


B. 5- Proof of Board of Trade cerli- 
jtrn/t . — An iiufstipiitir.il iinjir Act IV of 1875, s. 5, 
into ciiarpi* of iiicompetcncy or misconduct cannot 
procicil iiiiKss the pirton whose compitcucy or con- 
duct is to be iiujuircd into li.is been proved to bo the 
holdir of II cirlificate granted by the Koird of Trade. 
In thi: jiattuu cv a (Oi.lisio.v between the 
" Ava" ANU THE “llltENinBDA" 

[I. li. E., 5 Calc., 508 : 5 C. Ii. E., 331 


MERCHANTS, LAW OP 

See KNGLisir Law . 13 W, E., 420 


MEEGEE. 


KPECIIAKT SHIPPING ACT, 1855 (18 
8: 10 VICT., C. 01). 

a. 21. 

<'>>(• < ITEffCi: ON IlJOIl .<rAS. 

[I. L. K., 21 Calc., 783 


IMEECHANT SHIPPING ACT (26 & 26 
. VICT., C. 03). 

s. 3. 


See t'Uii*, tiAi r. OF. 

fl. L. E„ 


21 Mad., 305 


(IV of 1875), as. 3, 5, 0. 7, and 

18- ,/itrisd'c/ion, Bdiniral/y Courts — Board of 
Trade certifieates— Jncimjie'cne^ or miiconduel 
vf holder — Sfi'/einenI of //roitud'. — The jOHirs con- 
ferred on C’ouits of Aiimlralty by s. 5 (f Act IV of 
1875, of iuM'btkutinp eluirpes of ircorapi tiiicy or 
iniscoiuluct apaiiist the lioldcra of Koird of Trade 
certificates, is totally distinct firm the power of 
cnijiiiry into wricls or ciisuiiltiis (ouferred on tribu- 
uiils by the same Act. It is rot correct to sa\ that 
all the sections in CIi. II of Act 1-V o£ 18/6 sub- , 
se()uciit to 3 . 5 apply only to inquiriis under that 
scitioii; nor that the Courts nicutionrd in tliat sec- 
tion arc the oiilv Com ts that can cancel a Oo.ird of 
Trade certificate,' or nport fo as to enable the Local 
Goicniment to cancel its owu certificate. A special 


See Enecction of Decbee— Appiicatioit 
POH Execution and Powebs op Covrt. 

[I. L. E., 7 Culc., 82 

See Limitation Act, 1877, abt. .IT. 

[L L. B., 18 Bom,, 346 

Sic IIOUTGAOE— JlABSIIAltlNO. 

[I. L, B., 13 Mad., 383 
I. L. E., 15 Mad., 268- 


See JIoBTOAOE— R edemption— Kedemp- 

TION OrUEHWiaE TUAN ON EXPlEi' OP 

Teum . • L L. E., 14 Bom., 78 


See AIobtgaoe — Saee op JIoetgaged 

PiiOVEBTl’ — MONEP-DECBEES ON ilOBT- 
GAOES . . I.L.E.,9 AU.,23. 

See C.VSE3 UNDEK AfOBTGAOE-SAEB OP 

AIobtgaged PBOPEBTr— P cbchasebs. 


See Moetgage— Saeb op AIobtoaged 
Pbopeetx- Eights of . 


See Right op OccrPAKCX--TBANSFEE op 
Right. . I. L. B., 21 Calc., 869 


1. Doctrine of merger— Jppt'ca- 

bilifu of, to mofussU of India.— Qttare—hSiiimer 

the dectrine of merger applies to lauds m the mo u 
sil ill this country. WooMEsn Chdni eb Gootio ^ 
Eajnaiiain box . . . -10 W. E., li> 

It docs not. Savi V. 503. 



(, 5857 ) 


DIQE&T O? CASES. 


( 6358 ) 


34ESNE PBOFlTS-eo»;i«MJ. 

L BIGHT TO, AKD LIABILITY FOR 

— <'(in{tnucd. 

Ihcy were entitled to maintaia a suit formisnc profits 
a$;aiDBt the defeudanti who trespaated on and oecu« 
pied the lands whilst the estate was nndiw the 
TDanagement of the hanhera. Bauscttom ItxR n 
Dwabka Dobs . . . 2 IT. 'W., 193 

11. — DttrtfMdtr ts 

j>(»aeaaton — "Rtnlt due prectoua to it* pottettton 
— When a dccrec-haldtr ohtaina possession o£ an 
estate iQ execution, he is not at hberty to sue the 
raljats for rents falling due before the date of lus 
tahi>g passdSKm Sis pi^pfe coarse la to sue ibe 
late wrongful possessor for mesne profits, incloding the 
Tcnfs, HuBB CllAKhBA t Sqabtedhab Mooebiukb 

[3 B. L. K., Ap, 09 

S G WooMEsa CatTHDBE Eor e Mabedmd 
AIooeesjee . . 12 W. It, 34 

12. itorlaagor aJUr 

rtdimptxon-~P*ritii lettreaa dot* of ami qn<I tteeu- 
iion of dterse — A suit for redemption u no bar to a 
TDOitgagor atterivards suiagtho mortgagee, who has 
been in possession for mesne profits due between the 
date of suit aud the execution of the decree. GocA 
SiSQEK SiKQB 1’ Sasat Fukbeb Cnctcp 

[7 W, 11,384 


interest, the irortgagor beiog entitled to redeem at 
any time on payment of the principal When tiu 
mortgagor deposited the principal, 'he mortgagee 
set up a false (laim upon absolute sate, and forced tko 
plaintiCs into a regular suit id which pouession 
was decreed to them on payment of the principal 
Stld that they were entitled to mesne pioGts for 
such period as Has not barred by the atatute of 
limitation. Jleld also that plaintiCTa wire caliUed 
to Interest from the date of snit Luixet Sihoii 
r. AuBeza . . . .8'W,B.,333 

14. ■ ■ ■ ■ - Unlatr/Hlrraump 


AIaktab Cuono . . 1 XniL Jur., O. S , 48 

IQ, ■ - — I - . . IfpoMrloirls of 


lower Court, however, awardci^ to A misue profits for 
SIX years. Jfetd that, B hamg proved bis npw 
chowbi title, .1 could only bo eutitled to a shsre of 
tbe upauebowki jumma, which waa not o( the notate 
of metno profits, but of rent i and therefore* suit to 
recover that could not be brouwht in tbe Civil Conrt. 
SoiB Kouak JoTt e. Kali I’basad bsx 

[1 B. Is. R., A. C, 107 


MSSmi FROFlTS—continusif. 

1. RIGHT TO. AUD LIABILITY FOR 

— continued. 

16. Liability for meano profits 

— Person declared lo le in «rony/uI poMersi'on.— 
A person declared bj a decric to bo lu vv roiigful pos- 
session IS luble fur mesne profits, which may be 
recovered from any prupcity in lus posscisiou. 
PBAunK e. AnaiED Au Kuan . 4 W. R., Mia , 7 

JEr Nabain s. Tobabcv . S Agra, 216 

Ueba Lau, Tuasoob r OBtsuAnEE Lill 

t8 ■VV. 11 . 450 

17. . ■ . ■ Jlcn-f Jldet.— 

Parties in posaesiion arc Iiabfo for waiifat to the 
legal owuers whom they keep out of poiicvsion, even 
though tbjfo was no xnold {Idtt on their part. 
UriHATii Febsuas r Basuoo bivou 

[10 VT. R., 486 

18. — — - ■ - Solder of pro- 

petty for ano^ftrr— The mere posscsiion by one 
iverson of another’s land docs mt render the former 
iivblo lo account for the profits For these he is liable 
only wiiero he has LilJ to<tiouily, or under an agreo- 
ment.ezprcssonmplied.tumakothcro good Mauau* 
UAii A£i Data Labbi r Mobiapib Uaieab 

[I Had., 107 

10. - - - - yatara tf yos» 

session— T'rsipuisrr •— The plaintifii, who were tho 
janior membits of a Malabar idoin of which defeu- 
dants Koi 3 to 5 were the scuior mcmbiri, sued to 
recover with nusno profits imsiissiou of certain 
property, ojfcnnp to pay the amouni of» kniiuia 
advaucM bv defendant Uo I It appeared (lut 
tho laod had b''eu (he iub]ect i f % Livnam 
demise 10 16>o, that d.fetidarit No 3, the then 
Larnavao, had obtained in 1878 a decne for 
its rcth.mpliOQ the light to execute which he assigned 


of both tho assignment aud (ho fcauam died i tut this 
deerto was attached in execution procccihngi in 
another suit aod purchased by d< [indant N'o. 1, wiio 
executed it, purchased the property, d(i«»te.t tho 
kaoam amount, and took pusscuioi on tho Sth Ifarch 
1831, 'ihc plfuntiits, wlio hul meanwhile takin 
abortive proriedjngs to defeat tho fir»t difimUnt's 
title, instituted a suit In August 1881, prating for 
a decree that the sale to him bo set aside without 


tbe amount psyaUeby thini before they recovered 
the land. bAXCiBAX r I’auvatiu 

CLL.Il.,19 Had., 145 

SO. Person jrsrraf* 

•ay raijTdff from yvyiJir rent — Alraior wboprercuts 
raiyats from paying rent to the !»•<« when the ULUr 
coaita to take pusaiasioa is liable for meaiie profita. 
even though he may not hiiosiH colhrt the rctita. 
BuxEACUsoB bivau e. ICix Cuvanaa Ohise 

£15 W. U., 100 
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MESNE mOFlUB-conUnucd. 

Suit for, anil for poasoasion. 

i'c« IJar.i.vijuidu'ii.'.vT or. on O.Mr3.itox to 
aci: roi!, Voutiox or Ctvr\r. 

[5 N, w., na 
4 B. L. B., E. B., 113 
LL. E., 0 Calc., 283 
I. L. B.. 3 All., 600 
I. li. H., 10 Calc., 016 
I. L. 11, 11 Mnil, 151, 310 
I. L. R, 17 All., 633 

Ar Hi;a JcwcAr.v-^ltKT.irvNor ojt.is'TKD. 

rr. E. K., 17 Calc., 068 
I. L. R., 14 Mad., 328 
1, E. R„ 21 Calc., 262 
I. E. R., 21 All., 425 

■''Vc'*VAt,f,«ios' or Scrrr- .Sru-.-i—.ArraN'i: 
I’lioriTS . . . Marah., 105 

[W. R.. 1804, 337 
E E. R., 17 Calc., 704 
I, L. R„ 16 Bom., 410 
I. E. E., 21 Mad., 371 


mesne PEOElTS-co»i;«„«J. 

1. IliailT TO, AND LIAMLITF POE 
— conliuu&l, 

^ r n ~ 7~ Period for which 

sitit t!t jJeja/iiy. —There ig ho objcciion to thc.w.ird 
of mwiie profits or interodfc during' the whole period 
j lor Akhieh a .suit is pending', lioiveverlong tlrat period 
limy hr. Kak.U[ mx lUxon v. Riptrji w.s Ma- 
»if.tVK.Av ... 8 Bom., A. C., 205 

5. Legal o tone r — 

Jlighl to sue for mesne profils.—X party declared fay 
a liiiiil judgment to have the legal title and the right 
to po.-istssion, is, so Jong as the judgment declaring 
I liiiH to be the legal owner remains in force, the only 
' p.irty who is legally coinpetont to sue for mesne profits. 
IvurrxiiUjioxiiE Dossrs v. Gorvsitoaux lior 

[1 Hay, 178 

5. C. KuUTTOnitOSEC D03.SBB V. GOPEEifOiira 

Eor . . , ,1 Ind. Jur., O. S., 83 

6. — The right to sue 

for mesne profits is not transfeiufale. DcraaA CntTS' 
DKi{ Eor r. koiEAS Cirr.vxiEB Eor 


1. EIGHT TO, .\N1) LI.lUILITi’ FOE. 

1. • Suit for partition and account 

of right in joint ostato.-Tlio sectioms of tho 
Cale of Civil Frcecihire rol,vlin'g to im.sno piofitsare 
not applicafale lo.a .suit for inirtitioii -or for account of 
the piocuds of family tstatc in which a plaintiff 1ms 
no specific intcriat until decree. I’lnrnr I'AI. r. 
JoWAHiB lii-vou . I. L, E, 14 Calc., 493 

[L, R., 14 E A., 37 

2. - Eight to mcano profits pre- 

vious to pravtition- Joint fotnilg— Manager's 
Habilitg to ticcoitiii — Mesne profits suhsequeut to 
partitioo, how reeorerable — Civil Procedure Code 
CJSS3J, s. 3i-l~Uight of suit. — Altliougli, as a 
genenri wrle, i.o inmhcr o! an nndiv'nltil Hindu family 
Can Iv.vve any chiim to lucsue profits previous to 
liartition, yet mesne jnofits may he allowed on 
IJartition w)icre one member of the family has hce/i 
entirely e.\clmli d from the enjoyment of tho property, 
or where it has been lield by a member \p1io claimed 
to treat it as impartible, aiul therofuro exclusively his 
own, Whero a decree for partition is silent about 
mesiio profits bufasetiucnt to the institiitiou of the suit, 
a party is at liberty to assert his right to such profits 
by a separate suit. S. 31-1, pani. 3, of tlio Code of 
Civil Procedure (Act XIV of 1SS2) expressly reserves 
such aright of suit. BjiitkaV r. Sitauam 

[I. L. E., 19 Bom,, 632 

3 . Eight to mesne profits — 

Damages for being kept out of possession. — lie ffivi 
being had to the constitution of tho Courts of this 
country which are Courts of justice, equity, and good 
conscience, a dccrec-holdcr should be reimbursed 
damages for tho time during which he is topt out of 
possession by the wrongful act of another party, 
whether his claim for subsequent damages be made 
in the executiou of the first decree or in a regular suit. 
Kashee Nath Kooeb f. Deb Keisto Kastanooj 
Dose * . • * i 10 W - E., 240 


7. 


[2 0. W, N., 43 
Cc'sharer elatin’ 


/ ing re-partition of his share, — A co-sharcr claiiumg 
j repartition of his share is not entitled to inesuo pro- 
fits unless so provided by tbo wajib-ul-urz, Chejjbee 
, Si.vGU V. Nieto . . , ,3 Agra, 11 

8. Co-sharers — Jlort- 

i page after foreclosure, —A obtained a decree dechar- 
j ing him entitled to possession under a mortgage of 
I one-tliird of tho property in dispute, -with mesne 
' profits. A subsequently obtained a decree against 

, A ami the other co-sharers for possession of the 
t whole estate, with mesne profits, under another mort- 
gage; but instead of, taking full advantage of his 
decree he received from all the co-sliarers the amount 
duo to him on the original transaction, and restored 
the property to them. JTelcl that A was entitled to 
recover mesne profits due to him under the original 
decree. Eissoo Cmxasa Biswas «. Toyeuok 
Nath Baseejee , . 6 W. E., Mis,, 28- 

9. Co-sharers — JSs- 

j cess land, - Plaintiff and defendant and certain others 

were co-sharers of an abad. Each agraed to cultivate 
certain portions, and afterivards to give up any excess 
laud cultivated by him. Defendant cultivated 399 
bighas in excess of his share. Plaintiff sued him 
and got ijossession of the excess laud oa payment 
to tho defendant of a eompeusation for the expense 
of cultivation, and thou brought his suit for mesne 
profits. LTeld that he was not, under the circum- 
stances, entitled to mesne profits. Deewabatait 

Deb V. Kaei Das ACittbe 

[6 B, E. E., Ap., 70; 14 W. E., 397 

afliriuing ou appeal Kalee Doss iSIiTTBE o. Deb 
Nabaik Deb . . - 13W.E.,413 

• Persons not in 

actual possession — Right of suit. — LTeld that, whcie 
the pl.aintilfs made over the management of thew 
lauds to their bankers, but did not part with the 
property in the lands, even for a temporaiy period. 
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UiEESNIj PROFITS— conijBuerf. 

1. BIGHT TO, A^D LIABILITY FOB 

— conUavedt 

committed a joint trespass, and to be jointly liable 
for tbe damages caused by sueb tirapa^ 13oev 
Unrloio, 12 Ad and Ell, 40 foltovcd llnDPX 
Moans SiKoa t. Biii Dabs CnocivERBiiTTr 

[0 C 1. B.,357 
32 - ' - - — ■Apporltottmeutqf 

ItaLthfy — Where intermediate holdira combme 
VrODgfully bu keep an auctiou>purc1iaser out of 
possession, tliey must all be b Id liible for mesne 
profits the Court need not apportun their liability 
in jirojiortioii to the extent ol the jinjierty retjirc* 
tmly held by llicro Bah CatrsDEB SuBHAn t 
Bah Cbosdeb Pal . , 23 W. B , 226 

33, — ' - — ■ Apporlioameitt 

cf danagti ttiaten jo\»t iorl'Jiatort — Itt a suit 
for mesue profits against a nuu ber of defoidauta 
who bane been m pisscsaiou of diatinct portions 
of a neisly'formcd ebur, and are pioxod to bane no 
title tbereto it ii cumpetent to the Court, having 
regard to the pioMsions of the Civil PioceUure Code, 
to apportion the damages payable by the defendante 
eeverally m respect of the portions held by tbem 
respectively' Ahtf, where the defendants base 
jointly taken p s'ession of a partcutar pmtioo of 
such land. Tlie reason for treating as joint tort 
feasors all persons who have occupied portions of 
land ultitsttelv found to bcloig to a neigltbouring 
estate, and for appljmg tbe rule of eoitnbnlioa 
or appirtmnmcnt between joint tort'f«a«ots, is 
wanting in the case of a suit for mesne profits 


mesne profits m respect of tbe panels occupied by 
them rcspcctlvdy KBisana MoBUt Basacr • 
Kovro Bbiubt Basak . , 0 C. 1^ It > 1 

34.— ■Agiettmtnt of 

lt«b>Uly ftir~ Suit metna proJUt wi/A sercrof 
dtJendanlM —In a suit for mesne profits vrbere tbero 
are seieral defendants the liability of tbe serersi 
dofcndaiits sli uid be assessed in proprotion to the 
amount of profits which each had denied from 
bis » mncful posse ssion Hawaii Kaziw or IlsnoAt. 
« Baj Coobabeb Ubdcb . . 6 W. B., 113 

CoLLsenOB or Boobaii r Siiaua Sp'skcb AIo 

-AaoHDAB . . .0 W. B., 330 

■ 05 . Eiprei’mfattvo 

of debt r *nttl lale of propttly fqlea ts txteotton 
— -\^jc;e (Xfcuiion is or\lere«l (o I c taken out sgamst 
the eitirlo of a deciased juil^oi nt>del>lor, and the 
property is sold, the rrpresmUtiTe of tbe dlbtoc 
Cannot be called to acrount lO cxrcnlun for the 
tuesno profts of the piopcrty while in bit bands 
Mdzuub Ali aUti Sat Cowbzb Meah r Hawan 
J>*A|'IK OP JjlXJAL . . 7 IT, 11,308 

33. ;; LtaMUg of 

tjaridar under on tyorit granted I y p-erfyn senny' 
;*( pitstiiwn —A suit foe imsui. jioais lull to lie 


MESNE FROPITS-coaiinaed. 

1 RIGHT TO. AND LIABILlTi FOB 

— Continued 

againsta partv who took an ijara peudttig litigation, 
tiiougb the dccrco for posstsaiou with profits was 
agaiQst tbe ijaiadar’s landlord Bidtahata Dbbia 
Cdowpiibais r Bam LalMisser 

[8B.L E, Ap.SO.lTW.R.US 


awarded KnEBoDtiOR Lall r Doolbb Cnryp 

(10 W. B , 424 

S8. — — - ' - — - Eeerte»\ 0 1 d t r 

paying debt and tolriny po*‘t$tio» from sues pwA* 
yidar.— Where a dccrce'holder finding a lur i pcih* 
gidar tn posvesion, paid (be debt due by his judg> 
ment debtor to tbe znt i pesbgtdar, and entering into 
potsissioi himself rrAliicd the rents, it vrai held that 
be conld not demand wasilat from the jndgment' 
debtor fur the same pcrio I Sbau Soovceb LoOSB 
t. Bajempib MissBB . lOVT. B., 300 

39 Seng Srgt XV 


Shortly aftrrnards 4 ciictcd the drfindants and sold 
the land to C and D The diftndauts sued A , 
C, and D, and obtained a decree for posieision and 
mesne profits Tliey ucvcr g t poisctsioa, but they 
recovered the m sue ( roSts fr ni .f On the expiry 
of the lease, C and D wire hiU in a salt brought 
by them, rntitlcd to redeem tfel f the defendants 
were I ot liable, under Begulitio i M' of 1733 < r I 
of lV93 to account for the nirinc piofits whuh they 
hadrteoirred Wi apekoovvissi r Saerdcx 

[B. I,. B., Sup Vol., 013: 0 W. a., 240 

40. - — ■- — ■ — . - — ilorlffityee is 
possrssios— A mortgagee in p ssessiou oocapies a 
fiduciary position towards all the ixnons iitemtid 
as jiTOpriitors in the mortgaged rslatc and to sll he 
is answcrablo for nhiteur mesne pro ts he tnir 
nciiie in cxcru of the amount whieh Jw is entitled 
to TV cell e by law or agreimiut And when so-nc of 
the propnitors assirt cLinis and sssiTt such clsm s 
Ol behalf of tbcmnUrs al nr, be is entnlclto rofU re 
tb" cUiraants to istab’i.h the extent of th'ir luimo 
Dzo'iAiuitasyau r >aee rEssajnSN ■lV.,i.’J7 

41, — - — Liabtli/y of 

iatr?ytf?«e alter ffe'rte fir f‘ reelontre.-~\\ hens a 
mortoSeCv, aiUr oLUiiung a decree Lr fur,eIoiurr. 



( 5859 ) 


DIGEST OP CASES, 


( 5860 ) 


HESNE PEOEITS — continued. 

1. RIGHT TO, AND LIABILITY POB 
— continued, 

21 . — — - — — Keepinff owner 

out of possession. — A party wLo lias been active in 
wrongfully keeping another out of tlio possession and 
enjoyment of property is liable for consequential 
damages, whether he derived any profit himself from 
the possession of the land or not. Ghooght Sahoo 
V. Chundee Peesiiad Missee 21 W. B,, 246 

They should only bo calculated for any period 
during which the defendant was active in keeping 
the plaintiff out of possession. Induujeet Sinoh 
V. Eadhey Sin&h . . 21 W. H., 269 

22 . Person in wrong- 

fill possession without knowledge of defect in his 
title. — Held, dissenting from a ruling of the late 
Sudder Court, that mesne profits are always recover- 
able from a person who has enjoyed them, even 
though he has been in bond fide possession without 
knowledge of the defect in his title. He would, if 
he bought with sufficient inquiry,' have a remedy 
against his vendor. klaouN Chundeu Chettoraj 
V. StTEBEsanB Chockeebctty . 8 W. E,., 479 

23. Person in pos- 

session apparentlg of right afterwards legallg 
dispossessed. — Where a defendant liad, with apparent 
right, occupied newly-formed lands from which the 
plaintiff ejected him by establishing in a civil suit 
his superior title, the defendant was held liable to 
account to the plaintiff for those profits which the 
defendant had derived from the lands, and which the 
plaintiff, if he had been in possession, would himself 
have received. Abdcoe Ktoeem Biswas a. Camp- 
beee ...... 8 W. E.., 172 

24. — — Suit bg pur- 

chaser with notice of defect of title, for reversal 
of sale. — Where a purchaser, by the institution of 
a suit for the reversal of the sale, had full notice of 
the defect < f his title, he ivas, on the reversal of the 
sale in that suit, held liable for mesne profits. 
Ujiamoyi BuRiiosEA V. Taeini Peasad Ghose 

[7‘W.E.,225 

25. — Vendor and' pur- 

chaser — Sale by elder brother during younger 
brother’s minority.— A. sale by an elder brother 
during a ycunger bnthcr’s minoiity having been set 
aside and the vendee ejected, the vendee alone, and not 
the vendor, whose connection with the property erased 
with the sale, was held to be 1 able for mesne profits 
received and expindcd by the vendee whilst in posses- 
sion. SnUEETCHUNDEfi DBYSlECAEf. JaDEBNABAIN 
NEA'EEE ' . • • • • 1 

^ 20 _ — Possession talcen 

by third party after suit. — About the time that 
judcmei tvvas given in plaintiff’s favour for posses- 
sioir with vvasilat, a third party, in satisfaction of some 
other claim against the defendant, attached and got 
possession of the land in dispute. A question cense- 
qucutly aiose in executing plaintiff’s decree as to the 
liability for vvasilat tf the year in which the defen- 
dant was put out of itosscsaion by the third p.arty. 
Meld that, as under s. 223, Code of Civil Procedure, 


H/EESNE BEOEITS — continued, 

1. RIGHT TO, AND LIABILITY FOR 

— continued. 

plaintiff might have executed his decree by removal 
of the party who had got posscssinn under a title 
created by defendant subsequent to the institution of 
the suit, he had the means of recovering possession 
while defendant had not. Under these cii'cumstancesr 
defendant could not be held liable for the profits- 
Haeadhen Dett V. JoYKisxo Baneh.iee 

[11 W. E., 444 

27 . Obstruction to 

possession — Dwjoosjejsion.— Ocstniction to possession 
may be the ground of a claim for damages, but it 
cannot support a claim for vvasilat unless there has 
been dispossession and the claimant has been pre- 
vented from enjoying rents and profits. Chekk 
SiNun V. EENSoo'SijfaH . . 15 W’. E., 221 


28 . ■ Joint judgment- 

debtors. —As a general rule, a suit for vvasilat will lie 
against parties who have been found in a previous 
suit for roc ivery of tbo land to have been in wrong- 
ful possrssi'm, and against them only. If the plain- 
tiff has recovered a decree against several persons as 
joint wiong-doers, he is not at liberty to' single ont one 
or more of them only as defendants in the suit for 
wasilat. Settya Needo Ghosael )•. Seeoop 
Chendeb Doss . . . . MW. E., 76 

29 , Joint liability — 

Wrony-doers not in pos'essioa. — The plaintiff pur- 
chased a house with land attached, and sub-let the 
property to his vendor, one of the defendants.^ The 
defendants having in colhision prevented his enjoying 
rent, he sued for-rent, but on their intervention the 
suit was dismissed. He then b: o ight a regular suit, 
and obtained a decree from the Civil Court for khas 
possession. In a suit to recover vvasilat,— i/eW 
that, although the defendants were not all in posses- 
sion, yet, as they all continued to oppose'the plaintiff’s 
possession, they were jointly liable for the vvasilat. 
Shajiasenkee Chowbhey V . Sbeenath Baneejeb 

[ 12 W.E.. 354 


0 Q . — — — -Ijinali property 

ihere defendants hare divided estate.— In a snitto 
’cover possession of land from the ijmali enjoyment 
f which the plaintiff had been excluded by tlie joint 
ction of all the defendants who had div ided the pro- • 
erty between themselves , — Held that tlio defendants 
■ere all equally responsible fortlie dama'.'esiistamwl 
V the plaintiff, and that none of thcnuonhl restrict 
licir liability for mesne piofits to that peirtion cin y 
f wliicb they were in possession. Held aUo uiac 
lie plaintiff was entitled to obtain mesne piohts up 
s such time as be sbmild get real and ’ 

nd uot merely formal, pesscssiou of tliepiop - 
lie hands of the d- fci.claiits in execution < f his d ciec. 
HCONKEE PaEEKY r. AJCOOJIYA Do^ 

YA Doss V. Lalljee Paebey . 10 • 

gv Actual occupier 

nd lessor.- Where lands Tire 

i-rm the rightful owner, no, only the . • 

ecupiers, but also the percon "’ 1 ’° ’.™to tovc 

lud to the actual occupiers, may be held to 1 
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mSNE PROFITS — 

2 ASSEs&ilENT IN E\ECUTION AND SUITb 
FOR ilEaNE PEOFlTS-coa«i««#d 
HuBO'iiin Rot « Ixdko BeOdstt? Dbb Rot 
[ 6 -W. E., Mis , 33 
Jabokbe Nath Mooeerjee > Rw Eisto Sinoh 
[15 W. R., 292 

51 Deere* for po*- 

*e**i07>— Cin? Drocecfitre Cede, 18o3, ** J9$, 197 — 
A decree frr possessioi lTaT'co^8t^lc(l to inclado 
mesne profits where the High Court was satufied 
that su<.U ^«a3 the mtcatiou of the Chnrt which 
passed the decree A decree of a Court khooid 
uadcr m idd anil 187 Act VIII of ]8^ state 
whether mesne profits are awarded or not and it 
should distinctly State, when it icverses any points 
for subsc-quent inquiries in eiecution of the decree 
what those points arc Raesqokissi Ueqdu v. 
SHABoDi SOOBDTTaEB CUOtTDnBAIK IQ ‘W. R ,25 

62 — - ■■ Co-urtmlh poaer 

<o_pa<s decree —Although the asiessment of mesne 
profits IS rescued for the period of execution of 
decree, >t n an essential part of the decree itself, 
and not n mere process in execution, and must there* 
fore ho made'' by a Court autlorucd fo pass the 
decree hlBnRB Jam r Qbbsa . 25 W. II., 270 


LOCQAB r ilrNSOOB All CBOmiBBT 

rU.'W.B.,330 

64. Act XXIII o/ 

18GI, * 11 — for metne profilt , — Where no 
liability to mesue prrati is imposed by a decree, s 11 
of Act XXIII of ,1801 does not give a power to 
extend the relief ^nted by the decree in reepett of 
the right to mesne profile, hut 0 ily to dcUnmue 
questions regarding the amouut thereof vibra the 
right thirito has been ascertained by the decree 
SUBBX VeXKATABA JIaITAIC C hOIlBATA AlJAT 

[4 Mad., 267 

65 — Decree itleiU a$ 

to tnetae proJilt—PoKrr of Court txeeuhay decree 
— Flaintiil sued for possession of certaia Unde and 
for mesne profits, lie otUincd a deerw for posses* 
Sion bat the Iccrce was sihut as to lattne prefita, 
Jltld that the C urt ixcculmg the decree was not 
competent to enUrtam a claim for mianc piofila 
mhdeb? the decree-holder Cucvdeb Coojiab Uot 
r Gotasii Cuvsbek Dasj I. Xi. R-, 13 Calc., 293 

60 — Suit for mesno profit*— Art 

II— C«r»<i/Wfdsr»Cod/,sf 199 
and J&7— Meane profits are in thimselTia tsaply 
damages which do iiol exist as an o Ii.,atioa toh* 
(hschai^cd until they have beta ananhd by a Coart 


MESNE EROPITS-cflB<,««7 
2 ^EhbMENT IN EVl CUTION AND SUITS 
rOR MESNE I’ROUTb-eoa/.naei. 
conpetcut to do so Therefore aecording to s 11, 
Act Will of 1861, mesuB prtfils jajohlo at tho 
tune of execulioA must meau incsno piofits which 
hat e been at that tune directed to bo i aid by n diCrco 
of Court A obtained a decree agaii st O for re* 
coicry of possession of t-crtaiu property aul for 
mcsua piofite up to the lUte of tho siit but the 
decree was silent os to mesne profits after that time 
Setd A was uot barred by the prousioiis of • 11 
of Act Will of iSCl from hrm^ing a suit against 
uuilept 
lAMOUIKI 

■ , . .. R, 02 

HtmcairaiTK Lal i Toobab Ebav 

[2 N W., 170 

SautfSasEB SiKon t Baujesawot Rab 

[3 N W , 410 

ISBBB DCTT SttraU V AXiLVCE Musbb 

[7 W. R, 420 

SntTMBJio SIODcti Rot r Tjbpooba «tf'iKBuRor 

[12 W R, 120 

67 Jet XMJJ ef 

JSdl e tl—hxeeuUon of decree— Decree for pof 
etti^on —Where in a suit for land tho Court dcerccil 
to the pUiutilt possesiio i of tho land, but mado n» 
decrco m respect of mesuo profits,— i/e/d tho ] Ism* 
till could not, under a 11 of Ac\ XXIIl of 1801, 
ohUvo a» order from the Cemrt txccuting his lUtrco 
s. amount of 
a * 1 • must relate 

• l.xOirBt 

IdVlaR.A b| ni'.l3W.R,ll 

Auebb AiiuiD e. /abibb Auuoo 

[18 W. R, 122 

RauRoop SixOB r Siieo Qolau Si<(nii 

[25 Vr. R, 327 


property to Hr hut uo me-ntion of mesue profits 
was inodo lu the decree H then sued for r covery 
of mesne profits for the penod during wbirh A ha 1 
tweo in possessi n Held that surh a suit would 
ootlie ELequcstion of misno profits ou^ht tn havo 
hven decided in execution under s. 11 of Act XX11I 
of 18CI buiD Nabatax I’oubu r Kiiium 
Nakrtax Poubaa . 1 R L R , A. C , 14d 
[10 vr. U , 131 
50 - — — — ■ — ' bull for po»* 

ff«noB— Cinl Vroeeiurt Code, ee,2,7 anllJI— 
JetXXIHeflhGl.e I/-Tl«jUi tiff IrovltX 
aait for {ossession of lanl with innnejpfii Jlis 
^uit was dismisacil. lie sp(,ealf 1 on the qnislU, i of 
l^ossmK'Q only, and oltAiwA a deerr* fur i>Mws4l xi 
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MESN33 FROFl’VS~co„fi„u..f. 

h lUfJUT TO, AND LlAItlLITV POU 

— i-'uiitiilUed, 

siiul fcr po.ii.-Moit mid nusm: i)ioiU*i, mul tho mnrt- 
K-iKOi" til'll ii«t i<rove Uiat ho hmi ^'ivoti tlio jihuntiff 
j'ii.m'.iAi'U or <Vu-iolul hi.iU.ssoo to jny roiil to tho 
lAaintilY, ijrhl tint tho iiiorfrii^'or ((lofcinhiit) ivns 
li.iliio fill' iv.isU.il fio'ii tho ilalo of forooloHUiv, a » far 

mt it w.tinotlurioiliiy ruuU.itiuii. SUi:ooi'Cni’A‘i>j:it 
Kov r. .Moiir.MDKu Ciiu.NDiui IloY 22 W, It., 539 

42, I'cnJoritiiil j>ur’ 

chut! — Truslm /«.)• jwrjnii oul of posietsiioi . — 
M'luro iu 11 suit for p.vrtitioii it ujuuMnd tlut tlio 
voiulorof tiie liortio’.i aood for li.id holit tlio vciuiio 
out of jHiiiiitaiiiu, tlio wuilor, llioii^’h li iblefor iiuaiiu 
luolitn, will uot ill tho jKi.ition of troatoe of tho rmta 
for till,' I'.irty kopt out of jio-.sc3aio:i. Mli K.Vit.vi, 
Liuttui r. (Jcso'atii Dimi 

[7 B. L. R., 113 ; 16 W. R., P. C., 38 

43. — — J'l/f'-' I me II i of 

morljtiili'e't tfiht.U of sir Imvl bj) mor/y.iy&rr. — 
IVlicro uiort^:i>;or.i li.ui a ri„'hl of occmi.incy m air 
hiiiil, it wui IkIiI tluit liioy e mid not lio trisatcd as 
tri'sii.mors for rjtctiu',: tlio mortpi^ces’ tenant and 
takin;? p 'sion.nou ; but in.mnuch as, instead of iiiviiiij 
tiotieo to lint tiior{(rtit.'u‘s of ttnir intention to avail 
theniselvis of such li^ilitsand to enter on the sir land 
iis tenants, at tlio wine time oiTerinjj to p.iy such 
rent as ininht, having rejiard to-the provisioua of 
s. 7, Act XVIII of 1S73, be properly payable by 
them, they entered on the sir Intid mid ou-sted iiiort- 
gagec-s* tenant, they rendered themsehes liable for 
mesne profits. lUtKii.tT ll.vjt r. Waziu Alt 

[I. L.R„iAll.,448 


MESBTE profits -conlinued. 

1. BIGHT TO, AND LIABILITY POll ’ 

— conchuied, 

40. Assessment of 

mesne proJUs-Land out of jurisdiclion.—WbcTe 
upplKiition was made for e.-cccutioa of a decree for 
po,ie.ssion ivith nusno profits of fivomouznba situated 
u-it)nn the Court's jurisdiction, and Goverument 
vevoine iviis so nssosied upon these five mouzabs, and 
tivo other moiiz.alis situated in anotlicr district, 
that the iniinuiit paiil on account of the five moazahL 
ajid tlie two niouzahs respectively could not be appor- 
tioned, tho Couit had no jurisdiction to determine and. 
award incsiic profits for the two luouzabs uot within 
its jiirisdictioii, but should have made an apjwrtiou- 
I uieiit to the best of its ability. Nor ought the Court 
to have assessed tlic inesno profits by relying upon 
certain jainabandi papers made by tbc Government 
revenue oiiicCrs some thirty years ago, without inquir- 
ing into the actual rents or proceeds of the estate 
(hiring tlie period of dispossession, PonAN Cbomdeb 
B oy r, ,1 paanss vr AIookbkjeb . 17 "W . E., 298 

47, ;; Forfeiture of pro- 

prrtp — Liahilitp of Government.— Where property 
is confiscated by Government, it is only responsible 
for the profits during the time it is in possession, aud 
to such amount as was actually realized, or such as- 
might and wonhl have been realized but for negligence 
<,r fraud on the part of its servants. Aloara LAM* 
r, GovBUNiiEST . . . 2 Agra, Mis,, 6- 

2. ASSESSMENT IN E.XECUTION AND SUITS 
POB MESNE PBOPITS. 


4-4, FJectment and 

Idkiuo possession on expirp of lease udthout notice 
of ejectment— If.- W. F. Meat Act (XU of 1831), 
j. 5(?.— IV'ticre nimii tho expiry of the term of a 
lease, but without the written notice of ejectment 
required by a. 33 of the N.-W. P. Rent zVet having 
been given by the lessor, possession was taken 
imd rents collected by persons claiming under a 
subsequent lease , — Held tliat the tenancy of tho 
first lessees did not ceaso upon tbc detervninatiou 
of the term of their lease, aud that the second lessees 
were wrong-doers in usurping possession and collecting 
rents and profits, and were liable in a suit for damages 
by way of mesne profits after deduction of a sum 
paid by them for Govei-nment revenue, but without 
deductiou of what they had paid the lessor or of tho 
expenses they liad incurred iu colicctiug the rents. 
SuiTAB Dei v. Ajxtduia Peasad 

[I. I/. R., 10 All., 13 

45, — — — — Besumption bp 

Government - Lakhirajdat — Fraud. — Iu a suit for 
wasilat In respect of mal lands fraudulently included 
by the lakhirajdar with lakhiraj lands resumed by 
Govorumeut and afterwards settled with him , — Held 
that the laklurajdar, and not the Government, was 
liable ; and that, as the sum claimed was definite and 
required no further inquiry to ascertain the amount 
due, interest had been properly awarded from date of 
suit. COOIIABEE Dabee V. Mahtab CniTND 

[W. R., 1804, 380 


48. Assessment of mesne pro- 

fits — Potrer of Court executinp decree to assess 
mesne profits . — A Court e.xccutiug a decree has no- 
power to assess tnesne profits, unless it is ordered 
by the decree that tlie mesne profits are to be assessed 
in execution ; and it is an essential part of a decree 
which orders mesne profits to bo assessed in execution, 
to fix the period in respect of which such mesne 
profits are to be assessed. Wise v. Bajenbits 
CooitabBot IIW.E., 200- 


49.- 


Order in execu- 


tion of decree giving mesne profits not aicarded bg 
decree . — An order, assumed to be made by a Court in 
c.vccutiun, that the decree-holders .should have mesne 
profits which had not been ^awarded in their decree, 
was held to bo made without jurisdiction, and could 
not bo resarded as taking effect. Kaeea Svsqk v. 
Pabas East . ; . L Ii. B., 22 Calc., 434 

[I,.E,,22I. A., 68- 


5Q, — — Fxecution of 

decree — Fecree silent as to date to ichich mesne pro- 
fits are to run— Subsequent mesne profits.— Where 
a decree is silent as to the date up to which mesne 
profits are to run, and merely gives a decree for- 
possession with mesne profits, those mesne- profits- 
can only he reckoned, for the purposes of assess- 
ment iu execution, up to the date of the institution 
of the suit. Baji MAinoEYA Dei v. JxraarrNirAia 
Gope .... I, L, E., 5 Calc., 568 
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PS.OFITS— con^Hufi^. I 

2. ASSEbSMEKT IN EXECUTION AND SUITS I 
FOB MESNE PROFITS — eonlmued 
Sin3h, li IT. 1{. P. C,23 i B L.E,€03,iano 
-way militates against tlie Fall BoneS ralii^ in 
2Iotoo/iun Loll v Btlcare4 Stnght 9 L B,Aup 
J ol . e02 6 IF 11, itu , loy, Iihicli laid H dg»n 
-that under a II, Act XXIII of 1801, the Court eae> 
cuting a decree is net to deterrfiine uhiUitr mcane 
prof ts are to be awarde I oc not, but only the amount 
«f B icli proOis Baukasys Giiosb r Ooorco 
P» oaoN’«o Rot . 10 XV. H., 30 

68. PotBtrofCourl a$ 

io mttne pro/t/i i» ezrcufion of rfefree — Deertt of 
Priry Counril tctevltd Ay Cotrl$ \nl»d\a — Where 
the Pnvy Council made an order in favour of a plain, 
tiff, decreeing possession of certain property uith 
tnesne profits , — ITtld that the Sntcntioa was to anard 
such a sumasuould co<ipena.ito the ilaintilt for his 
actual loss and the decree therefore aulhonsed the 
Courts of this country to couider and deal ivithtlie 
^uostion of Toesne nioiitsas fullv ai a Court coiM 
which was chargeu with the duty of originally de 
tenniiiing the merits of such a question bctwvm the 
partus to the suit The High Court accordingly 
tuarded the amount of actual loss found to have 
been incurred lu respect of o-vch year, with interest 
, thereon from each yesrto the date of the Ut«b Court’s 
order. BvsIiTX v Fozlooq Benuav 

[23 W.R,440 


11 re dly a mere matter of procedure, nrerpted this 
constructioi of the law as|biudsng The pliintit 
eibtaiucd a decree for the ]>oiKXssion of ctrtam lands 
with tneine profits up to tlic ditc of suit N i rloiin 
vrai made in the pUmt for inrsiio profit* accruing due 
after tlio ditc of tuit, and the d trru was silemt lu 
mpect thereof tn appeal acaiust the decree Utting 
been brought by the defiatUi t. execution nas from 
time to tune, stayed by the Court on the defendant 
pl»in ' sicuntj 
the eaicutioni 

mesne profits • • 

out of pi^ieiti , s 

oil app-al. th 

spret of Ibe interim imtiie profitf. IMt, in the 
Court brlow, tlut, as theso Wire i ot p*os tied for bv 
the dei.ri« they eouU no‘, under a. 11, Act Wilt 
of 1801, bo awaked III execution, but tuustbenadothe 


ATKSIilhi PBOFITS— 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOB MEbNE PEOllTS— ctB/inaeJ. 
subject ofastpatate suit Stld by the Judicial 
Coumittcethattho p-occedings whereby tbe dcfcudaiit 
led the Court to stay exceutiou aad eoutmue him iii 
posseuion, laid him under an obligation toaccouut iii tho 


considered “a question relating to tbe cxccutioa of 
tho deccca*’ wilhui thamcaiiing of tha stetwu, 
was, in any ease, precluded bv the ordinary priueiples 
of estoppel from erutcnding that the uesno pruf ts lu 
questiou were not payable under the dccrcc Sada* 
8tTA PlLLAl r ItAUAl.l'eQA PaLAI 

[15 B. Ii, H., 383 : 24 XV R , 103 
L. R, 2 1 A , 210 
a C in ilish Court, RAMAt-i>OA PiiiAt r sat* 
TBASIVA PltLAI . 7 tfud., Q? 

CuowsusBB Naiv Siwon e Jawabitb hivoii 

[1 N W., 107 : Ed. 1873, 246 

BuooBirieBSStrBBB CaotrsaBAiit r Manbox 

[dSXT.E.ieo 

AnpoOLAtle AsaBBPBcr> . 25 XV 11,216 

70. ; J.ct Ai‘i/7 of 

1861 4 if— Adi-erce of 18^ f>r posicssioa and 


prodts. Ihit apphcati n was disilloritl nu tlio 
frouad that there was no proiision in tbe oti.iial 
decree awarilmg mesne profits and that an A„ric 
incut to which the decfec-bolJer had r< furl'd was 


n as seel ng to maiiiUui the order iii the Cud Co i-ts 
in IS tanJlSCo his appluatiun of July IS,j uas 
in time, anl he uas rutithd under an crJir cf n 
c< upeteut Co lit to ricciie the incs e profits claiui J, 
II1.B0 booBiiEUt Dosseb r NoafonrEv 

[11 XV R.,325 

7L - — Decree Ar y-i*. 

tftttoa nifAovf ririiie pre/f*— Ursae irofli »jlfr~ 
<rir<f« nlleir*d . — tVliere an auction purchasi r, wLo 
’ priNid for Pi** B»ion as uell as tncBne jro l«, oi» 
tainld a dtcn« for pouiss ou which >aid t otluu^ 
about mime pr ’t* anl ro resion appisn J ahr 
metoo profits «loull be rtfas d the lli.li Court 
allowed m<»nc profit* n ixicntion Kitrcvxf.i 
Dou r Bauau Meau . 22 XV. 11 ,400 

3 C 


Tot, nx 
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MESNE PEOEITS— coniuiMei. 

2. ASSESSMEKT IN EXECUTION AND SUITS 

FOE MESNE PEOFITS — continued^ 

without any meutiou of mosne profits; and after- 
wards, in execution of the decree, he obtained posses- 
siou of the land. Meld the plaintiff could after- 
wards bring his suit to recover mesne profits from 
the date of decree fur the period of six years next 
before the commencemeut of the suit, exclusive of 
the period during which the plaintiff wa^ in posses- 
sion. Ss. 2, 7, and 196 of Act VIII of 1859, and 

3. 11 of Act XXIII of 1861, were no bar to such 
suit. Pkatap Chandka Bctetja v. Swabnamati. 
SWABNAATAYI II. PbATAP ChaBDBA BdBBA 

[4 B. L. E., E. B., 113 : 13 W. E., P. B., 15 

60. After suit for tm- 

movealle property -where mesne profits are not men- 
tioned in decree. — When a suit is brought to recover 
possession of immoveable property, and the decree 
does not provide for the mesne profits that accrued 
during the suit, a separata suit may be maintained 
for them. Where, however, it can be shown that the 
omissiou in the decree to provide for mesne profits 
was the deliberate act of the Court, the defendant 
may set that up as a defence in the separate suit. 
Sitae AM Ambct v. Bhagtant Jaganath 

[6 Bom., A, C„ 109 

61, Profits leitoeen . 

filing of plaint and execution of decree — Act XXIII 

of 1861) s, 11 . — Where a decree awarding possession 
of immoveable property is silent as to mesne profits 
accruing between the filing of the plaint and the exe- 
cution of the decree, the Court executing the decree 
has no power to award such profits. The proper 
course for the plaintiff to adopt, under such circum- 
stances is to apply to the Court which passed the 
decree for a review, or else to file a separate suit. 
•Ufa Patil Mahimna v. Halulcji Hlani Nothuiia) 

3 Pom.) A. C.) 31, overruled. Eadhabai v. Eadha- 

BAi .... 4 Bom., A. C., 181 

Chowdhey Imdat AiiI o. Boontai) Ali 

[14 W. E„ 92 

' 62. 7 Act XXIII of 

1861, s. 11. — A plaintiff in possession under a decree 
for land and mesne profits, applied for further execu- 
tion as to mesne profits and obtained an order from 
the Court of first instance (the District Munsif's 
Court). This order was reversed by the Appellate 
Court (the Civil Court), leaving still open to the 
Court of first instance to make a further order. 
Plaintiff, however, instead of applying again for 
execution, instituted a fresh suit for mesne profits in 
the Civil Court. The Civ il Judge rejected the plaint. 
Meld that s. 11, Act XXllI^of 1861, warranted the 
rejection of the plaint, on the ground that the mesne 
profits to which plaintiff laid claim in the suit were 
payable in respect of the subject-matter of the 
former suit. Dakshmi NabasimhaIiTJ v. Cbatkazxt 
Jagaknadham Pantaib alias Srikiyasa Eau. 
Ex-paete Eubeeavaeptj Vissam Eaz alias Ko.va- 
MAEAZE . . • . -6 Mad., 287 

6‘h — Power of Court 

V executing decree to assess mesne profits not decreed. 

— ^Whero a decree was silent as to the plaintiff^s 


MESNE PEOPITS-cuai;f»«c(7. 

2. ASSESSMENT IN EXECUTION AND SUIT 
FOE MESNE PEOFITS—cuaf iutesd. 

right to mesue profits after the date of filing the sui 
and did not reserve any question of mesne profits fi 
further iuvestisation, the Court which executed th 
decree was held to have acted ultra vires in orderim 
an investigation ' into mesne profits which may hav 
accrued due pending the, suit and up to the time o 
execution. BaouGHioir v. PbbhIiAD Sen 

[19 W. R., 15< 

64. — ^ Act XXIII q 

1861, s. 11 — Separate suit — Question in executioi 
of decree. — 2> obtained a decree for an nudividev 
share of certain property, but the defendants bavinj 
apportioned the entire pioperty amongst themselvei 
and held each his own portion exclusively, D seizet 
in execution a part of the share of one of them, P 
On appeal the possession was ordered to be given up, 
P then sued to recover mesue profits for the period 
of P’s possession. Meld that the damages in ques- 
tion ought to have been sought in the execution pro- 
ceedings when the possession itself was recovered, 
and not by the institution of a new suit ; a Court 
being bound not only to place an aggrieved party 
bad: in the original position from which its errone- 
ous action had displaced him, but also do give him 
compensation for such loss as he had thereby sus- 
tained. Dumeet Gobain V. Kbwdl Qorain 

[22 -W. E„ 435 

65, Act XXIII of 

1881, s. 11 — Question to be decided in execution of 
decree. — Certain decree-holders, having been sued 
successfully for possession by the judgment-debtors 
in the first Court, appealed to the High Court, who 
reversed the decision, and whose order was confirmed 
by the Privy Council. The decree-holders on this 
applied for execution and for mesne profits for the 
interval during which they had been kept Out of 
possession. Meld that they were entitled to what 
they claimed in execution without bringing a regular 
suit, as the effect of the High Court’s decree was to 
replace the parties in statu gui. Usun’D Eam 
Hazeah V . Kbbai.ee Pbushae Mistuee 

[23 W. E., 441 


66 


Assessmeat under Privy 
Mxecution of de.rree of Prixy 

. TTTl Al. - 


ouneil deore 
,uncil — Pecree for possession.— When the Privy 
lUncil declares an appellant entitled to real pro- 
rty, of which he was out of possession, and directs 
3 Hi.'h Court to make the inquiry necessary to 
lertain what is comprised therein, and to proceed 
the suit as upon the result of such inquiry may 
pe.ar to be just, the High Court, ou being applied 
for execution, ought, besides giving possession, to 
lertain and award mesne profits up to tiie date or 
dug possession. ImANOND Siugk 

3.'C. Leeeanbnd Singh o. LBOHirspiTR Singh 

[14 W. E., P. C., 23 : 13 Moore a I. A., 48U 

57 Assessment of mesne pro- 

3 under Privy Council deo, ee-Poucr of 
xri executing decree . — The judgment of the nvy 
mcil repoited in Leelanttni Singh v. Luchmessur 
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MESNE PnOElTS-eon/.BBJrf 
2 Al^SEi!SifE^ r IN E\ECtJT10N AND SUITS 
FOK MEaNE PKOlITb— confinuriA 
time tbe Iftud wat in potscMion o£ ^ J3 tberenpon, 
ecebing execution of tbe Appellate Court’t 
applied to be reinit&ted in posacesion, and also for u 


that tbe party against wbom tbe erronectnt decroe 
bad been enforced bad been depriiedofby sucb en- 
forcement. LaTI KoOEb V SOBADBl Eooss 

[L L R, 3 Calc., 720 ; a C L. R , 76 
8L ' — ■— — . ■ — Dtcree for pos- 


posiession of immoi cable property obtained a deciec 
for possession thereof and lu execution of tbe decree 
obtained possession of tbe property This decree 
xvas subsequently reiersed on appeal by tbe defen- 
dant Tbe decree of tbe Appellate Court vras silent in 
respect of tbe mesne profits irhicb tbe plaiotill bad 
receiied isbile in posiesiiou Tbe deteudant losti 
tuted a suit to recover tboae profits Jlrld per 
PsinsBAM C ir . Olcfibld, Dbopeicbst. and Do 
TiiOiT, JJ that the suit was not barred by e. 24* of 
tbe Ci\ il Procedure Code, tbe question raised by such 


by that section Ferlab imeh \ 2Jeat ilatn, 1 L 
a , 2 All > 61, distinguished by OLoricbb J Per 
Uahuood, .7 —Tbit the suit was not barred by 


should be read as any other quislious ditrcHy 
arising” , otbcriiisc tbe most remote inqnirua would 
he p.$siblfl in the execution department Itas* 
Guciaai c Dwabka Dai I.1j R,7 AIL, 170 
82 ' - Veeree /or pot- 

itiiton of ^mmoteahle propeWy— Px»eB/»p» oj de 
Pft»~Ketertal of deem on oppea/— Jferao pro- 
ProceduTt Code, t 5b3~—0 obtained a 
dicree against iZ for possess oj of a house, and m 
execution thereof obtained possession. On appesd 
the decree was set aside by the Uigh Court, whose 
decree did not direct that tbe appellant should be 
ristnn.-d to possession and was silent as to inesae 
pre^ts. Jftld that with refcre-nce to a. 564 of 
tbe Ciiil I’rocedure Code, it was entitled to rororer 
p.issessioii of the property in cxecutiuu of tbe Iligh 
Court s decree | but that, with nferenee to tbe deci- 
sioi of the bull Dench of tbe Court in Sam GAnlam 
V Diearla ^ai> T L S , 7 All, ttO, be coutd 
not. m excculioQ of that decree, ncorrr mrsan pro- 
gta. Qa'xm: Lai. r, Kau '■abai 

1:LL.R,7 AU„107 


MESNE PEOFIT3-eo»/ise‘d 
2 ASbEshJJENT IN EXECUTION AND SUITS 
FOU MEsNE PROPIl»-eea/,s«»d 

83 — " ' EteciUion </ 

deeree—Poiteencn tinder deeree — Jle liiuhon of 
property afler recersaf of deeree— Cxnl Procedure 
Code, lSi2 s 244 —A Court reicnmj a decree 
under which possession of property has been taVen, 
has power to ordir restitution of the property tahen 
possession of and with it any metno profits which 
may baseaccrued during such possttsiun Moocoo'VS 
Lab Pix CHOirniiBT r. Mahousd tiAiii Msaii 

II L, R, 14 Calc., 484 

84 2 erred fur pot 

Mssion of lamoteab/e proptrlg — Retertal of deeree 
oa appeal — Sutlfor reeorerp oj mesas profit* from 
pereoa tiho hat taken potteiiton under a decree 
tokuh te tuitequenll^ tereried on appeal— Ctttl 
ProetdurtCode (Act XIV of 13S2) t 244 —Aland 
lord sued his tenant for arrears of rent and obtained 


executed the decree and obtained possession. Tbs 
Icnaiit appealed and succeeded in getting tbs deerco 
Mi aside and tbe amount found duo from bio for 
arrears by the first Court was reduced, and a decres 
mads directing that, if tbe reduced amount were not 
laid witbm fifteen days, be should be sjrctiJ Us 
paid tbs amount found due by the AppilUto Curt 
wilbiD tbs fifteen days andrecorerid pos<ciiion of 
bis bolding Ue then brought a tavt \n tbs MunsiPa 
Court to rccorcr mesne pioSta from his landlord for 
the time he was In posarasioi after tho ezecutioa 
of tbs first Court's decree It was contcuded on 
second appeal that tho suit would not lie as the 
matter nii^ht and should haie been deterii ipcd in the 
exicutiou department under a 24-loftbe Ciiil Pro 
cedure Code Qear's— tVbetbcr aucb a suit does 
not be, and whether tho decision in Latt Keoer 
T SahoJra Eooer, 9 C X It , 76 and aiialonOua 
cases to the effect that such a suit do a not lie, are 
correct Sant Ohulam i Drarla liat I L It, 
7 All 170, cited andapprored Azizroni't llossxix 
r ItAUABcaBA Dot L Ii. R, 14 Calc., G05 

85, - - — " ■ Cm/ Procedure 

Code, e 5S3~Cla\mformei*t profit* on retertal of 
, decree for pontitton ofland executed \d<crc«for 
possession of immoreahle property, hanoi. been 
exeented, was reieraed on appeal The defenJaut 
' applied under s 6S3 of the Code of Ciiil Procidure 
for restitution of the mesne profits taken by ths 
. plaintiff The lower Courts dismissed the application 
<uk the ground that the prO|Kr remedy was by aait 
: Stld that the difendaut was entitled to the nlicf 
claimed Kaluxascxdbau v LaxiTsotsWABA 
^ II.Is.B,.UMad.,2Ql 

80. — — ■ — leecutton ef 

dtere* tn *utt fur pottutiou—Fxrenliom f^uJiuj 
appeal— Retertal of decree on appeit nnt rrsfor- 
atttn of pviteitt n—l,,pkl la rethluttun of neit* 
profU—Cutl Procedure Cede flif'O), ** 244 and 
6S3— Separate luit —R brought a suit against K for 
9 0 3 
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MESNE PROFITS— con!!n!«e(7, 

2, ASSESSMENT IN EXECUTION AND SUITS 
FOE MESNE PEOFITS— coniintierf. 

72. — : Question of amount of 

mesne profits — Decree for possession wi(7i mesne 
profits from date of suit. — A decree awarding pos- 
session with wasiiat from the date of suit was held to 
be rightly construed as awarding mesne profits until 
the date when delivery of possession should be effected, 
and reserving the question of the amount for adjust- 
ment in e.\ecution. Bunsee Sikoh v. Nazup Am 

[22'W.R., 328 

73. — — — Sait for pos- 

session and mesne profits— Inquiry as to the latter 
deferred ly the judgment — Decree silent as to 
mesne profits — Decree, Form of— Civil Procedure 
Code, ss. 45, 212, and 244. — A Court, which had 
virtually adjudged mesne piofits to the claimant in 
the same judgment in which it decided that she was 
entitled to the immoveable property claimed, left open 
the question of the amount of those profits to be 
decided in subsequent pioceedings. In the decree 
which followed no mention was made of the profits. 
Meld that it was competent to the Court to defer the 
inqim-y in that manner, nothing in the Code of Civil 
Procedure preventing such a disposal of the suit. 
If there had been a technical omission in' the decree, 
it had not affected the right of the plaintiff. Mr- 
HAiniAi) Abetil SIajid V. Mbhammad Abdtjb Aziz 

[I. Ii. B., 18 AU., 155 
Ii. B., 241. A., 22 

74. - — — Mesne profits 

heticeen decree and possession — Power of Court exe- 
cuting decree. — In a suit for possession and wasiiat, 
the first Court aw.arded wasiiat, but the lower Appel- 
late Court, considering that no evidence had been 
given by the plaintiff of the wasiiat which he was en- 
titled to recover, allowed hiqi up to date of suit only 
the amount which he had paid as Government reve- 
nue upon his mehal. Meld that the Court executing 
the decree was not prevented from ascertaining the 
amount of wasiiat w'hich had accrued between the 
elate of decree and the date of possession. IVIaho- 
BTED BtrSHEEEOOIlAH ChOWEHBT V. HeDAEB AXI 

Chottdhex . . . . -8 W. B,, 42 


MESNE PBOFITS-eoat;„«ey. 

2. assessment in EXECUTION XND SUITS 
FOE MEaNE PEOFITS-coahaBerf. 


of the decree, must, under Act XXIII of 1861, s. 11 
be determined by the Court executing the decree, and' 
not by a separate suit. Baha Soomovurs Dabek 
V . Taeinee Kant Lahooeee . 20 W. B., 415 


See Eadha Gobind Saha v. Bbojender Coo- 
hae Eor Chowdhbt . , .7 w. E., 372 


* ~ ^icecution of de* 

cree for possession. Stag of — Pight to mesne profits. 

Execution of a decree for possession merely of 
certain land having been stayed, and the defendant, 
pending au appeal to the Privy Council, continued iu 
possession by the High Court upon his giving secu- 
rity for the “ due performance of such order as 
might be made by the Privy Council," the appeal iias 
subsequently dismissed, no order being made as to- 
mesue profits. Meld, on the authority of the case of 
Sadaaiva Pillaiy.Ramalinga Pillai, 15 B. L. B., 
3S3 Z. B., 2 1. A., 210 .- 24 W. B., 193, that, under 
■the circumstances, the decree-holder was entitled to- 
mesne profits fiom the date oPthe decree until he was 
put in possession, and that the amount of such profits 
should be determined by the execution department. 
See, however, the case of Forester v. Secretarg of 
State, L. B., 4 I. A., 137. Gp&HN Chunbbe Sib- 
KAS V . Laidxat . , . 6 C. D, B„ 188 


78. Decree for mesne profits— 

JExecution of decree made on compromise — Proce- 
dure — Possession. — B sued his bi other C for prs- 
session of certain hands. B and £7 came to au ami- 
cable settlement, one of the terms of which was that 
C during his life should retain possession of certain 
of the lands, and that after his death they should 
pass to B. A decree was given in accordance with 
the terms of the compromise. On C’s deatli, his 
widow refused to put B in possession of the lands. 
B sought to obtain possession of the lands, with 
mesne profits, by executing the decree under the com- 
promise against C's widow. Meld that he ought 
to proceed by regular suit. Taba Mani Dasi v. 
Eabha Jib an Mhstaei 

[6 B. D. B., Ap., 142 : 14 W. E., 485 


75. -dot XXIII of 

ISSl, s. 11— Suit for damages for illegal appropria- 
tion of produce — Suit for mesne profits, — A suit by 
a raiyat against another for damages ou account of 
illegal appropriation of the produce of the land, in- 
cluding the raiyat’s profits, by the defcndiint during 
certain years is not a suit for mesne profits, and is 
therefore unaffected by s. 11, Act XXIII of 1861. 
The question regarding amount cannot be settled in 
execution, but by separate suit. Jox Kishen 
.MOOEEBJEB f. JoDOONATH Ghose . 3 "W. B., 1 

76. — Suit for mesne 

profits of land taken in excess under decree and 
restored. — Where a decree-holder in execution takes 
possession of more land than is covered by the decree, 
and ou ou objection raised, and after inquiry made, 
the excess land is subsequently rclinquisbed, the 
question of wasiiat, being one which arises between 
the pai-tics to the suit with reference to the execution 


79. 


Eeversal of decree— Ne<’;ee 
Mesne profits in execution of 


for possession — Mesne profits in 

decree.— M obtained a decree against A for certain 
lauds, and was put in possession of them in execution 
if the decree. Ou appeal the decree amiiust A wiis 
reversed, and the lands were accordingly restored to 
liim, but no provision was made .as to the nicotie 
profits received by /V when he was iu possession oi 
ihe lands under the decree of the lower Court. In a 
luit brought by A against M to recover such mesne 
irpfits, it was held that the suit woiild he, and w^ 
lot prohibited by s. 11 of Act XXIII 

At.t.ti* TCiTTfA .TAUiAlil L/., /■« 


60. Decree for pos- 

session — Execution of decree. — A sued B ■■lud ob- 
tained possession of certain property under .a ucerec. 
On appeal this decree was reversed. The puugmont 
and decree of the Appellate Court made iio oriler 
about mesue profits wliich bad accrued durmg^ 
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ilESNE ^ROTVrS-conlinued. 

. 3 MODE OP ASSESSMENT AND CALCDLA 
TION— conimwd. 

from nliich the defendftnta had wroo^rfally Vept tli« 
pltiiritiff out of po^icssion EiU Mittiifb 

V Nibtjndbo Naeaih ‘'tiaii . 22 W. R., 461 

87. ^ode of calculation of 

meane proflts— Defuion of Court — Ihe »nm to 
be Tcco\ eicd la tbe casa of a. suit for mesne pn fits is 
of tbo nature of csm’iges to be asaesscd by a proper 
exercise of thejudcial discretion of the Court ishich 


93. In/trttt—Dam^ 

a^et — TPa*it<i< —Interest csleulated upon yearly 
rests of reut may. uheu claimed bv the pUiutiff in 
bii plaint, bo giieu as an essential portion of tbe 
damages which are rceorenibto by a persou wrong* 
fully kept out of posseinou of uarooveabU property 
Proiap Chundir ^ Surnorn't/te 14 IF It 

ISJ, followed, Tlic term ' mesne pnfits” does not 
include interest year by year on those profits Uurro 
I>urgaChoudhrani,\ Su'ul Swidart I>abt,I L Jl , 
8 Calf 335. followed Pnuciplea stated on whieb 
the caleiihtion of mesne proots sliould be band. 
DBOJEvpao CoouAB Hot r Maorqd CnirieDEB 
QuesB I L. R ( 8 Calo.,343 

5’es IlAUBncL Siyaa c roaucsscREB I’e&siup 
Nabii'« SiNQU • • 7W. R.,78 

89 — — — Int'ratt, Lo$t of 

’—laltrtit on mono profit yea r by year —Tbe term 
"metue profits" meins (he amopnt which mvht 


l’b.9I,A,1 


reversing on appeal, tbo decision of Uio lligb 
Court m Hcbro Ucboa Cuowdubaii r SiiAUBAT 
SeW'ECBT DsSEA • 

[L L. R , 4 Calc , 674; 3 C. L. R., 417 


lOO - - — ■ • FrrfiU oUamrd 

from Innd ly ordinary dtliyemcf.-Uctne p.ofita 
. tt ''.n » ofits wl irh tbe isrsm in artnal wtoof* 


iiiD’r UuwAS . , SW.R., 103 

Demlta r Teuerasbb . . 9'W.R.,374 

101. . , - -— — — ColltHtOnt ly 


Hot r KisnEEjACtu l.ejr Cuowdhrt 

16 W. R., Mis , 37 


I MESNU PROFITS— e<j»t.s»erf. 

3 MODE OP ASSESSMENT AND CALCULA- 
I TION — continafd 

102. — Cullttahon of 

I laudihi/ perion in tcronjful posressiOA — ^Vbea a 
person in wrongful possess on of land bos himself 
I occulted aud cultieaUd it, the proper prineiplc on 
' which (he amount of mesne profits is to be catculateei 
la to ascertain wbat would have been a fair and 
reasonable rent for the lanel if the same bad been let 
to a tenant during the period of tbe unlawful occupa* 
tionbythe wrroigdoer AESipr Kcoer r Ind(Ii- 
jbbt Koosr B, Ik R., Sup. Vob, 1003 

S C Ashed Kooes t I-(subjeet Koqeb 

[9 W. R., 445 

Bixdasdm CatncEB ^ibcar r Rohebts 

Ik R , Sup Vol , 1004 note 
ClUBDOH 1 Ajeet SstHoa 13 W. R., 63 

TBirOORA ‘'OOMlgSEB PE8IA ■ CoOHAIt I’SO 
uornoHAiuRoT 11WR,633 

BiauEESUBEB Dsoia r Mour> CuTsoru Bose 
[ 5 W a. Mis, 35 
103 Proper priqci* 

pU ofdttermxnmy amouni ofdamayt* — TIio pUm* 
liOs obtained a decree for ejectment agamit tbo 
elvftndauti on tbe dtli Bludra ISQj P , hut they did 
I ot obtain possession till Assar 1301 F , they bruULbt 
tbe preecnt suit tu rcioicr dainapCi, cl iimmg It 039 
odd os the p^ fill realizcdfMO ttucTopsduriugl.OO, 
1300, and 1301 lltid that tbe proper principle 
upoinbicb mesue 1 ri fits elould be asstisid lu caece 
like three is to ascertain w hat w ulJ hai t been a fair 
and reatoiiahle rent for the land if the same bad 
’ , 'unlawful 

•r r 7n. 

I ’ ."o/ tu 

. ^ ■ of p 57 , 

followed Itaauu Nanda't JuA r Jai-rA I’attai> 

[3 C. W N , 748 

104. Frint-iplt on 

wAi h thro i\cuti ti atteiud — In'rrtt! — fn ihttr* 
muting tbe anount payable to thu I oUir of a dime 
for inisue profits, a Court is louud to eoiiihr. lot 
what has bvcii <r wbat witb gool iiiana,«m<nt mi^bt 
liaie bien, reuhud by tbe party in nroWnful I'O scs* 
■I n, but wbat tbo dicne-I ol hr wo ild have rislitrd 
ifbeiiadiot been wron. fully dit)«<srssed Lnbr 
a decree for inisiie profits the drrrcc>b thr is in« 
tilled to tnUrrst oi such profits fnm the liuia at 
which they would haic roini. to him if be Its 1 1 ut 
been disyowtsud LrCEilT NarsI't r KalLT 
Pdudo Uanciueb 

IL li. R, 4 Cola, 882:4 C. I* R , 00 

105. i'rttotplt on 

wtieA llry t\cuU ft atifiit t.— In a rase ■ f wr rg« 
ful diil«ss<ssou, the priucijlc Up ll wllrli was Ut 
should be aiscssi-d is to asctrUm wlut the artnal 
noU or prOLCrds of tbe i>UU wirr. aiil |o make the 
wroigdoir acc uut fi-r iLim to ths {sity d.*ps* 
aeaaed. crerytLisg biiig aituuiid against .Ns 
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MESira 'PB.O'FVSS^conUmed. 

2. ASSESSMENT IN EXECUTION AND SUITS 
EOR MESNE PROElTS-eoniiuiue^. 
possession of certain land, and obtained a decree. 
AT appealed, but pending the appeal J2 took possession 
of the land in execution of his decree. Z was success- 
ful in the appeal, and was restored to possession in 
execution of the decree of the Appellate Court, 
which, however, was silent as to mesne profits. In 
an application by Z for mesne profits for the 
period during which Z was unlawfully in possession, — 
Seld that K was entitled to rrstitution of such mesne 
profits in the execution proceedings, and it was not 
necessary for him to bring a separate suit to 
recover them. lie was entitled to such restitution 
either by reason of the power conferred by s. 583 of 
the Civil Procedure Code upon the Court which 
passed the decree {Zaliananundram v. Zgnavedes- 
wara, !• L. Z., 11 Mad , 261) or by reason of the 
inherent right that the Court has to order the restitu- 
tion of the thing which had been improperly taken 
under the erroneous decree set aside in appe.al. 
MooJcoond Lai Zal Clioiodhrg v, Mahomed Sami 
Meeah, I. L. Z., 14 Calc., 484, referred to. Raja 
SiNGrH V. Kooldip Sin&h I. Ii. B,., 21 Calc., 989 ' 

87. Learee for pos- 

session and mes7}e profits for certain date to he 
fixed in execution — Civil Zrocedure Code, 1882, 
s. 211. — Where a decree directed that plaintiffs should 
get mesne profits from a certain date till delivery of 
possession, the amount to be fixed in execution, — Meld 
that the decree was necessarily subject to the limita- 
tion laid down in s. 211 of the Civil Procedure Code 
(Act Xiy of 1882), and that mesne profits for more 
than throe years from the date of the decree should 
not be awarded, e\en though possession was not deli- 
vered during that period. Nauayait Goviiro Manik 
V, SONO Sadashiv . . I. L. R., 24 Bom., 345 

Uttakobaji V. Kishobdas 

[I. L. R., 24 Bom., 149 

88. — Separate suit for mesne 

profits — Decree-holder Jeep! out of possession — 
Act XXIII of 1861, s. 7l.— Mesne pioflts for the 
period during uhich the decree-holder was executing 
the decree and was kept out of pessession by the oppo- 
site party may he awarded by the Court under s. 11, Act 
XXIII of 1861. It is not necessary to bring asep.ir- 
ate suit. Hookum Pebeb v. Mahomed Moosa 
Khan .... 6 W. R., Mis., 13 

89. Mesne profits 

accruing after decree . — Held that no separiite suit 
would lie for mesne profits accruing during the pen- 
dency of the suit and delivery of possession. S. 10, 
Act VllI of 1859, provides for mesne pr< fits acci-uing 
before the suit. Ooskde Dass r. Heeea Sihgh 

[1 Agra, 141 

Ram: Shunkeb o. Laeee Baeb . 2 Agra, 268 

SnUNKEB Ladd r. Ram Lau. 

[1 N. W., 177 : Ed. 1873, 256 

go. Act XXIII of 

lS6h s. 11— Mesne profits accruing after decree. 

Even rrith the permission of the Civil Court, a 

separate suit csiunot be brought for mesne profits 


MBS17E PROFITS — continued. 

. ASSESSMENT IE EXECUTION AND SUITS 
POR MESNE ZZOYIIS— concluded. 

between the institution of the original srrit and the 
execution of the decree thereon. Act XXIII of 1861, 
s. 11, commented on. Chennapa NAXUDif i>. PircRi 
1 Mad,, 453 

Nabayaha Aiyab «. Sribivasa Aiyak 

[2 Mad., 435 

Dl. ^ — Zri o r suit f or 

possession without mesne pr fits. — A party can bring 
a suit for mesne profits after he has obtained a decree 
for possession in a prior suit, in which no provision 
had been made in the valuation of the suit for meeue 
profits. Shivasdndahi Devi v. KAMSHAMAXAr 
Kbemi . . . . 1 B, Ii. E., S. N"., 3 

a. MODE OF A.SSESSM!i:NT AND 
CALCULATION. 

92. Time for ascertaining mesne 

pvoUtB—Zxecution of decree. — Where wasilat is 
decreed, the mode of ascertaining it is rightly reserved 
for the proceedings in execution. Gtob v. Maha- 

I banee Seeemuttx . . .15 W, E., 133 

93. Ascertainment of mesne 

profits — Execution before all the mesne profits are 
ascertained — Dower of Court executing decree . — 
E.vecutiou may issue with respect to ascertained wa- 
silal, pending inquiry as to unascertained wasilat. 
In ascertaining and declaring the amount of wasilat 
due under a decree, the Court executing it has no 
power to alter the decree n respect to interest 
awarded. AExtrNifisSA Chowdhbaib r. Kokibun- 
KissA CHowDHEArx . . .24 W. E., 444 

94. Act XXIII of 

1861, e. 11 — Criminal Drocedure Code, 1859. s. 196 . — 

A decree for possession and mesne profits must, with 
rcfereuce to s. 186, Civil Procedure Code, 1859, bo held 
to mean mesne profits down to the date of delivery of 
possession. Where the amount of mesne profits is not 
expressly admitted, tlie Court is bouud to deal with it 
as if disputed, and either to determine tlio amount at 
the trial or to reserve it for assessment in execution. 
Dhdeam; Naeaik Singh v. Bundhoo Ram 

[12 W. E., 75 

But where everything is ordered to be ascertained 
in the execution stage, both the period and amount 
cau be assessed. Hubbehiie ilooEEUJEE c, MonrjAir 
Addooebde . . . .17 W. E., 200 

95. — Dower of Court 

executhig decree. — Where the suit is for mesne pro- 
fits alone, the Court executing the decree is not com- 
petent to fix the amount in the course of execution. 
BnOOBUNNESSHBEE Chowdheain t. Manson 

[22 W. E., 160 

gg. — — Cnn’lniclion of 

rftfcree.— Where a decree of the High Court simply 
directed payment by way of damages of tlio proccids 
of a specified share of ceriaiu property,— .ffc/d tb.it it 
loft notbing to be determined in c.xccution, except 
the assessment of the rents and piofifs of the sIlitc 
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-JIEBNE PROE'ITS-. onltnued. 

3 MODE OP ASSESSMENT AND CALCULA- 
TION— 

Telucc Ciiam> Baboo e Soddauimbe Doasn 
[23 W. B . 103 


[I N W , 188 : Ed. 1373, 273 

H7. 'j 


mislit Lato rcccii cd. ati<l winch cau i <> loocrr be 


pAjmcnts But h< caaiiut be charged with payment* 
of rent made by the pUmtill to the tamindar lies* 
epbbbsoobbb Dabea V Tabasookosbeb Ubaiimi* 
^BE MAnoUEO Hajba r Tabasookdbbeb Ubah 
ju^eb . Karsh ,201: laay, 6^ 

ll8. . I I -I ^ ■■ ..I - - Tatlure «/ 
Jtfftt holder ia prote rale of rent —In c*timatiog 
tho amount oC memo pcofite where a decree holder 
could cot gne eatufactory eMdcnce oe to the rate* at 
which hercecUed rente and the collcctioiiahe made, 
the judgmeat'dehtor ace held liable for the amount 
stated in the Collector’s jamoiabandi, fnanu* the 
■cost of eollcctioa, leaving him to recover fitnnttovem* 
meut what ho has paid o i accouut of revenue, uolew 
the aom* so paid had already been refaiiiii-d by 
■Ooicmme&t to the decree holder Paxubb r Dal 
QOI515D DoeB . . 7 W. H , 230 

ZiG. ■ ■ — — Zandlorti and 

tenant — dZefJUiat Ihemode of estimating tbeamouot 
of mesue profit! in respect ef a taluhh heldbyilaiotiff 
under ikftiidant was to ascertain the amount of 
profits which pUictiff could hare realized fnnt the 
taluth if he had not hecu disiv sscssed therefrom hy 
f the wrongful act of difcndant, and that, a* there 


ought to be deducted from the gross calculation of 
the talukh lltld also that there eceoicd norcawdi 
why the sane rule should not be adopted in this caM 
merely hcrauso the wrangnlocr was the laiidlonL 
BuTvea CiiCVDKB MoioouDAB c. UcBO Pbo* 
srssa BncTTicUAMBB, Urno I'BOScrso Sbctta- 
•COABJXBr IlllTBra CUCMiCB Mojcowdab 

r tl7W.n.,267 


MESNE PROFITS— e »t>«ued 
3 MODE OP ASSESSMENT AND CALCULI* 
TION — centi»«e<f 

120. — — — — JfemusiOB ( f 

rent or negUet to maXe colltclton —The rule foi iho 
aseeument of mesne profits vs, that tho ri^ht o! the 
true owner is to all the profits of the land and rot 
merely to Iho amount of the cash collections duiiug 


and charges for collection He eloca not lessen Ins 
rrsiiOiiMbrhty by reiiuttwiy rent or Jo 

make coliectioci Kaxue DbdBB r Mounoo frOoDts 
Cnownaar 16 W. R., 171 

121- OrosJ produie 

qf ettule — lvalue of produce, — Mesne profit* si ouKl 
not be estimated ou the puss (roducc of an estate 
except wrjien all other meant of aAccrtainuie thru 
faih fbe rests due from the actual cvltie iturs,or,if 
he cnluiate the land by his oun servants, the vali o 
of (ho produce, tl ould bo taken as the amount of tho 
inosne profits KuBUOS Ivubbb Delia r Mopboo 
tiDiTV DsuiA . 4 W. R , Kis , S3 

122. — ihir oaf ren- 

toaalle rent —In a suit for })osse,tion and wasilat, 
where the plaiuliS was the actual cultivab r of tho 
land and ohtaiued a decree, it was held that the I ull 
Borh ruliug in Atmut Aetr n Indurjtel Acer, 
Jl L It, Sap I ol 1003 0 U' S 4i8, and not 
that lu the case of bavdaraim Defi v Jaoaf 
CAaairu Ualdar, 7 D. 1. It , 173 «.,(« 13 If* 21 , 
dT wa« applicable, and that plaintiff was eutitled to 
such fair and reasonable rent at tho defendant might 
have deiivcd from the land had he left it during the 
period of bis wrongful occupat) n Maoiico Cues* 
PES Den e HasAHurw Bar x 14 W Zl , 204 

123. - - - - . - Pereon not Atm. 

ntf euf/tratiny the lanl —Iho mode of calculal ou 
Uni dunn in .fttnut Aoerr v, InUrjett A'ucrr, 
D L B, Sap lot 1003 0 H' B ,445. hell to b« 
npptieahle also to a case where a perto i the uruu„. 
doer, )iM not himsdf cnltU ated the land I’ftO jo. 
TaoxAtu Hot c Tsicuoba sooaocbee Daocb 

[10 W JL, 463 

124. I’r^nrtple of 

aeefeanent— reran culttraliHf land.— V suit by le 
raiyat having been remanded with a view 1 1 theaiscu 
ment of mesne profits on the pnuci; U Ui 1 etown m 
6au'famai Dtii \ Anand CAondri Haidar, 7 
», L. 21 , J7d nb'e J3 H . It, 37, if it was firuid 
that tho ]tsiDliff had himiilf cultivated the lands 


tvrerKd the decuiun 03 the grtrsud ofa laterruhag 
in IfadAuh CAuxfer Dull v. JIara/iiua I'aal, 14 
IT 2i, 234. Held Uiat the Jndt,e ou.ht to Lave 
followed the course indicated by the ordir of rttcand. 
IfelJ aim tliat the spicial rrspondmt. if ihsutietlcd 
wUh the urdirof remand, ougl tto havcaj (lied for a 
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MESN33 PROPlTS-coii/t»«fJ. 

3, MODE Of AS.SESSMKOT AKD CALCULA- 

T ion — eontinueil. 

wroug.doi r. Doohoa Soo.vdimiki; Dkiiia i-. .Suiiik. 
auuutn Debia . . . . 8 W. B., loi 

. -- 

nuj/.'if /Kiro been 


, , xchich 

ro been re, tl, zed— Amount aetuaUu col- 
/r.V.'rf.-Mcfme inohta me not limited (o tiie amount 
ac mdlv coileeted from an estate by the jndgment- 
lielitor, but mu»t be ealevibited according to tlie assets 
which might liave been vuilizul with due diligence 

Sjime r. So.vA . . 2W.n.,Mil,ld 

Tiiakooiv Doss Iloy CiiowiiJiuy r. nouiv Knisro 

w' R., 126 

107. - — — C/nwt i« />loint 

— Juiif not receired, but tr/ne/, ,ni,//,t bore been 
receiral.— Whvn a party is doclared entitled to ii 
decree for mesne prolits, lie is entitled not only to 


<r/iie/j 
is doclareti 
ho is entitled __ 
recover as tliose prolits such sums as may have been 
collected and appropriated by others in wrongful 
liOJsession, but alto such sums as ho would have col- 
lected had he been in pcsstssion, and which he lias 
been proveuted from collecting by having been kept 
wrongfully out of pi'sjessioii. If the plaint in a suit 
for nil sue profits claims only rents and pirofits collected 
ami received by the defendant, the plaintiff is not 
entitled to recover in respect of rents not received, 
but wliicli by the wrongful dispossession he has been 
prevented Irom coiheting i but if there is an appro- 
priate allegation, be ivill bo entitled to recover in 
respect of such rents, KoMUEitcNNissA Deouat o. 
llTOooiTAx 1)038 Marsh., 122 ; W, B.,P. B., 40 
[1 Ind. Jur., O. S., 42 : 1 Hay, 286 

108. O 0 Ileation 

charges.- The principle on which wasilat should bo 
ussisseJ where defendant has been compelled to rclin- 
quish pcssissiou is, that he should bo made to pay 
that which plaintiff (decree-holder) would have 
enjoyed if he had not hoeu kept out of possession by 
thu wrongful act of defcmlaiit. EnroojiissA Ciiowr- 
DIXUAIN r. lluUBEBOOXISSA . . 9 W. B„ 457 ! 

MOBAUtJK All c. Boistitb Cuden CuowBnnr 

[11 W. B., 25 

109. Trespasser not 

allowed expenses of obtaining decrees for rent dur- 
ing the term of his possession. — Meld that a tres- 
passer, who, after having been for some time in pos- 
session of immoveable property, was ejected in execu- 
tion of a decree obtained by tlie rightful owner, could 
not have allowed to him in reduction of mesne profits 
expenses incurred by him in obtaining decrees for 
rout against tenants on the property in suit. Shaef- 
vs-Dis Kuan v, Pateexab Kdak 

[L L. E., 20 All., 208 

110. ; Liability on 

ejectment of raiyat — Loss by dispossession. — A su- 
perior holder who dispossesses a raiyat is liable, not 
merely for the profit which ho makes by letting out 
the land, but to make good the loss which the raiyat 
sustains by being dispossessed. Hcbeck Laee Shaha 
V. Seebnibash Keeaiokae , . 15 "W. E., 428 


MESNE :PROFIT8-eontinued. 
3. JtODE OF 


ASSESS JI ENT AND CALCULA- 

!rZOJr-~co » i tn u eU, 


raiyat 13 ejected by lu3 zainiudar, the mere rent of the 
iaiid realized by the zamindar from another tenant is 
not necessarily the measure of the damage sustained by 
^e raiyat and recoverable by him as mesne profits. 
iJllIEO ClTAKDEA MOZOOJIDAE v. BAMBNBAS Mook- 

bujbe . 3 B, L. E,, a. C., 88 : 11 W. E., 461 


112 . 


Sale by oeeu- 
of land-holder 


p, nicy-tenant — Decree in favour _ 

ayainst purchaser for mesne profits-^Mesne projis 
how to be assessed.— Where in a suit against an 
occu|iancy-tcmuit and his vendor, the za min dny 
obtained a decree for caucelmcntof the deed of sale, for 
possession of the laud by ejectment, and for mesne 
profits from the date of suit to the date of recovery of 
possession,— He W that the mesne profits awarded must ' 
bo assessed ns damages against the vendee as a tres- 
passer, and that the proper measure of such damages 
was not the rent which was payable by the vendor, 
but the actual market value of the laud for the pur- 
pose of letting. Matdk Detaei Singh v. Am Naqi 

[L L, E., 10 All., 15 

113, Dale of rent . — 

III claitiiiog u-asilat for the period of wrongful dis- 
possession, the owners are entitled to recover cither 
any profit which the wrong-doer derived from the 
land or any rate of rent which they were receiving 
at tlie time of dispossession. Jox Kishen Doss v. 
Tdenbum , . , 24 'W. E., 137 


114, 




Meld that the 


amount of rent actually received, together with that 
which might with reasonable diligence have been 
collected, form the amount of mesne profits to which - 
a decree-holder is entitled. Evidence that the land 
was let for a certain amount is a primd facie proof 
of the amount of mesne profits, and may be accepted 
by the Court unless the continry be proved. Buaso 
Natji Douey V. Hvxtee Dobbt 

[1 Agra, Mis., 17 

The onus being on the person in wrongful pos- 
session to show that the usual rents were net col- 
lected. Oman v. Ram Gopal Mozoojidab 

[18 W. E., 251 


116.- 


111 . 


-“Calt i V a\t { ny 


raiyat ejected by zamindar . — When a cultivating 


Troof of amount. 

— Mesue pi-ofits liable in execution of a decree are the 
rents of an estate, minus costs of collection, Goveni- 
ment revenue, losses by desertion and death of raiyats, 
by di-ought, etc. The proper means of ascertaining 
their amount is to require the party who has held 
possession, and against whom the decree has passed, 
to produce his accounts, and, if necessary, to compel - 
him to do so. On him lies the onus of proving the 
actual amount of mesne profits, and if he fail to 
produce bis accounts, he will only liave himself to 
blame if the amount awarded by the Court is larger 
than the actual mesne profits. Dinobunbhoo Nbm- 
DEB V, Keshitb Chhndee Ghose 

[3 W. E, Mis., 26 

Ramnath Chowbhex v. DiotrjrBBE Box 

[3 W. E, Mis., 30 
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MESNE PROFITS— con/.«aeA 
3. MODE OF ASSESSMENT AND CALCULA> 
TION— 

o£ ngbt, bnt ubcrehebai (nUrfd or contiunedon 
tbe land nitbnut &uy lun4 fidi belttf that he wm 
rotillcd M to do, tbe Court may refuse to allow such 
co&te, altbougb be may still claim all necessary 
payments sucb as Goverement revenue or ground 
reot. Per StuAbt, C J — Whether such trespasser 
IS a trespasser land fide <* not, be should be allowed 
such costs. ALTATALit LauiMai^ 

(I. lu E , 1 AIL, 618 

134. — ^Doiraaee /or 

exfraerdinary yroj?t» — Where a party la dfcreed 
entitled to mcsiie profits, tbe trespasser cannot be 
allowed to uige that the owner would not hate 
realized as u ueb from tbe land as be (the trespasser) 
did , Lilt if be bad obtained extraordinary prohts by 
the (xpisditure of catital on tbe land, allowance 
should he made for such expenditure SBEKNatii 
Bose u Noixir Cbtjndeb Uo8B . QWIL,473 

136 — __ _ Dotaaget sn» 


receives under sucb posseisi n, but also for Uio 
damages incurred by the tcuaut wLom be has ejected, 
>u c( niiquence uf ibo ejectment MakoubdAzmcl 
r. Cuahab Lail PiNDer . , 12 W It, 104 

130.- - — Cc-tiartrt~ 

I>eCfeti for and agarntt dt/erenl parhe* —Tbe 


slnrir, tbe deficit in each jear bun* made g o<l by 
tbe par*y Vvlio received in excess of bis share BuoT 
Gosi'vnNAiEr Kalee ^BOsnx^oNAlE 

[IQ W. K , 204 

137. Co-»A<src»-*— 

Fair rca' —'A hero the partus to a suit for cirtsin 
la) d and for tbe jajmeiit o! uusne profits in respect 
of tbe same vriro ro-sbarvrs in the estate comprisiog 
such land, ai d tbti defendants bad then selves 0(«u> 
pud and cullivntid sucb land — Utld that tbe most 
rcAsonatle amr fitting node of assessing such mesne 
jioftavras to asceitniu uLat viould be afair rent for 
such land if it bad been kt to an ordiuary tenant 
anl bad tot been cuUivat>-d by the delmdanti 
Gi'eoa PuosAS r. OitAnAS I'BAaax) 

[L L R , 2 All , 051 

138. — — Cbtit of coffee* 

t<<» e>/ rent— U here a suit is dirmJ as one for 
jO‘sis9cn with mesne jrofils, tbe thcrie holder is 
ne<t burred fionv a Lm„ the Court, unler s. 197, 
Civil Procedure Cok, 10 miuirt iiiSo the amouit of 
nusus ]rutils in rxeerti n In ekcnei it; nusne pr • 
fits a Ciuit has to ri,bt to dmllon the costs of 
rdlketon ou the assumilion that a Urs.c zaiuindtf 
Can roliort rents vritlout c sts. oooaeio Dots Rcr 
* Amm) Motee Dslu . lG%y.IL,2C» 


MESNE PBOPITS-coakaMif. 

3 MODE OF A&SESaMENT AND CALCULA- 
TION — conltneed. 

139. ^uttagirx Itn- 

uret . — IVbere tbe (Tistom of collecting rents from 
mustagiri prevails, tbe mustagin jumma is to be the 
basis of aceount of mesne profits to be recovered 
from IS judgment debtor. AiiUED Uezau r Vnaet 
BossEiv ... 1 W. D„ Mis , 20 

140 Heat left aa- 

eolUeted — In n suit for mesne profits the elcfcndaiit 
cannot have credit for rcuts which be has left uncol- 
lected fri.ni the raijats MviUtooi r Heebabak 
2fc8ES I 

141 JaJaco/frcc* 

cat efoirn — Decree for mteae projl/c— Ibe value of 
trees cat down and appropriated by a judgment- 
debtor. agaiust whom a decree with mesne profits 
baa been gives may be inclnde 1 in the mesne jiofits 
for ubtcb the judgment dtllor, wb lit in vrrongful 
lossetsioc, IS liable Bi'iesd ‘•ivou r brnASEEs 
Dctt 2WR,Mi5.. 60 

142 — S«» rauyuiife, 

•pen tr^ot profit io le alloirtJ — Suruiijtmcfl 
tloild be allowed upon tbe amount actually rol- 
keted, and not ujon tbe nit jioccrdi comm, to tlio 
zamiiidar Letoomssa Ciiow&nHAiN r IIcseeb- 
ooEissA 8 W E., 4S7 

143 -frero^e of 

eexerai seart — Uicnt <f Judder Court estimating 


^OBIAU 

[5 'W Ik, P C , 125 . 2 Moore b I A , 12 

144 -■ , . , , / 1 d ired f e> n efs 

— Axpeasce nf \rorttip—la the ensn of emlowid 
Ian Is, the judgment dcVlor ii eiit tied to a deduction, 
from fbe amount < f mtiiic proilla asrcrtoi led to be 
due, of the cxpinsis meurred by him m carrying cu 
the worship of tbe idols TiiaScOb loss 'CiiAiuEB 
CurckEnuoTTZ r bucBuiE Buoosix Ciiattesjeb 
[17 W. K , 203 

145, — i/eiae pro/t it 

on oeireUl fun f— J rriBMpkon at to Qiaalily of 
land nnder tnlf\rai\o* — /rio’csce— In liitrrmuiing 
thcmvfiicpiofits u{on alluvial land gamed by accntion 


cvitaiu number of li^Lai vas luUivatrd lanil. Tbrrr 
Was lo ctiJiuce, bonvvtr. to show nbat bad been the 
incrtase year by year of tbe area coltivat d, aad 
<n thia gniitAn tbe apticlUiits oSjrcl ng to be 
ancUDt ^ tbe uKuepiorits assessed by iLr fv-r 
could tare pcoisccd evhlrnce consutin. of the 
osuaIIt ktjs la a zamindan sciishU sbor’.-. i*' 
g-av^al the tad been , but these ..v ■"* 

thejr He i by tbe Priry Cecn.. ■“ 

tlrf nj re fsrt tbe Courts bad r"c?r-<r "■ 
a^wraS ties that the entire area <i all ^ ^ 
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MESISTB PKOFITS-ooniumei. 

3. AIODB OF ASSESSMENT AND CALCULA- 
TION— 

review, and not having done so he was not entitled to 
ask the Court to go behind that order and consider 
whether it^ was wrong with reference to Madhtth 
Chiimler Butt v. Haradhun Paul, 14 W. B., 294. 
Held further that the later decision did not overrule 
the earlier one, but referred to a different case, vtz., 
that of a large zaiuiudar entitled to rent only ; and 
that the Full Bench ruling referred to in the later 
decision did not intend to lay it down that a party 
who is himself a cultivator is not entitled to recover 
the profits which he would have made out of the 
laud by his own cultivation. NuBSiN&n Box «. 
A>-deesox . ... . igW.E., 125 

125, — — Ze r av et and 


hliott'l i lands — I’rcdua/iou of accounts to show ralue 
and produce of land. — The loss of the party wrong- 
fully kept out of possession must generally be mea- 
sured by the actual profits arising fiom the usufruct 
of the laud during that time, on an occupation of the 
same character as that of the party wrongfully kept 
out of possession at the date of his ouster or of the last 
legal occupant whom the pl.aintiff claims to succeed to, 
if the plaintiff himself never entered iuto possession. 
A difference in assessment should be made between 
zerayet aud bhowli lauds, a deduction being allowedas 
to the former on account of expenses ot cultivation. 
As regards the produce aud value of the lauds in such 
cases, it is the duty of the judgment-debtor to produce 
his accounts and to prove what were the real assets of 
the property. Booku-Uee Kooee v. Kah Ttrnra 
Eor 17W. E., 156 


128. 


Suit hy ettUiea- 


tor — Bainages . — Where the plaintiff, who was a cul- 
tivator, sued for possession of certain laud, of which 
he had been dispossessed by the defendant, with mesne 
'pnofits, and the .Judge gave him a decree for possession, 
aud as to mesne profits decreed that the plaintiff 
should have the actual profits realized from the land, 
and if that could not bo ascertained (as to which the 
burden of proof, he said, should bo on the defendant), 
then, according to the cap.abilities of the soil in an 
.avei’age seasou, making the deductions necessary on 
account of the' bad seasons, e.vpeuse of cultivation, 
rise aud fall of prices, and cost of seed ; aud in the 
c.ase (if indigo, the value of the raw produce and not of 
the manufactured article ; — it was held that the 
prrinciplo on which damages were awarded was .a cor- 
rect princiole, where the plaintiff was himself .a culti- 
vator. Watson v. Pvaei Lae Shaha 

[7 B. L. E., 175 

Saeeauini Debee r . Anand Chandea Haeuae 
[7 B. Ii. E., 178 note : 13 W. E., 37 

127. — Cult! V It tor.— 

'n''here the party recovering posscssiou of land^ of 
which he w.as wrongfully dispossessed, and claiming 
wasil.it, is himself the cultivator, he is entitled to re- 
cover the piotits which ho would have made out of the 
land by the cultivation had he uot been dispossessed. 
Nee Singh Box r. Andeeson . 16 W. E,, 21 

Shistee Peeshae CnncKEEBXJTTX r. KririA 
East Box 17 W. E., 348 


MESJNE PEOPlTS-coHifimeL 

3. MODE OF ASSESSMENT AND CALCULA- 
TION — continued. * 

'■Amount tchich 


128. 


. , , , _ nvizca 

might have been received. — Where oue party illc>mlly 
dispossesses another aud lets his estate in farnit the 
amount of the rent which the party wronn-fully 
ousted might have ordinarily received had he° been 
in possession, and not the amount of the farm rents- 
received during the wrongful possessor’s incumbency, 
will, unless any special custom be proved, bo tlie 
measure of mesne profits to be awarded, .Tugur- 
NATH Singh v. Ahhedooeiah . 8 'W'. E, 132^ 


129. 


Unprojif a ble 


lands. — In executing a decree for mesne profits, a 
Court does right iu e-vcluding from the account lauds, 
of such a nature as would, under ordinary circum- 
stances, yield no profit, regarding which it has not 
been shown that the judgment-debtors ^had opportu- 
nities of disposing of them for a profit. BECiLVEAil 
Dass V . Beojonath Pan Cuowdhex ■ 

[9 W. E., 308( 


130. 


Value of pro- 


/ UU VJ u- 

duce of jnlkar. — Iu a suit for wasil.at, where it was 
decreed that the v.alne of the produce of a jalkar 
should be ascertained in c.vecution, the lower Appel- 
late Court was held to have ceme to a right concln- 
sion without any error of law in taking the nearest 
appro.vimate value of the produce indicated by the 
evidence aud the plaintiff’s statement. E-Vabt An 
V. SOBHNATH Missee . . . 15 TV. E, 253 

131. Cancehnent of 


darpatni tenure. — A zamiudar granted a p.itni to- 
A, who granted a darpatni to £. The patni ivas. 
sold for arrears of rent to C, who entei-ed into posses- 
sion, cancelled P’s darpatni, aud, after two years' 
possession, granted a darp.rtni to D. Meantime A, 
the original patnidar, had the s.rlo set aside in a 
regular suit brought for that purpose, and thcreupun 
B brought a suit against B alone for mesne piofits. 
Held that B was entitled, to bo credited with the 
amount of rent which he had p.iid to his pitiiidar, 
C, and with the e.vpenses of collection. Nuvp.au 
A n Biswas c. Baxesiiab Budeick 3 C. L. E, 23 


132.- 


- Becre e-h older 


trrongfullij kept cut of possession. — A decrec-bolder 
who stands iu the shoes of his judgment-debtor, but 
who lias been wrongfully kept out of possession of 
laud for which the judgment-debtor gnuiti il u le.isr, 
is entitled to receive the profit which the jiidgnient- 
debtor made out of them, and wlficlt the dccrec- 
Lolder would have made had he boi'u in poasrssion. 

Goonoo DxAi. Mundue r. Gop-AeSiegii 

[24 W. E., 272 

133 ^ — Suit for mesne 

profits against trespasser — Costs and expenses of 
trespas'.er in collection of rent. Held by the 
majority of the Full Bench th.at a trespassiT on the 
land of another should, iu estimating tbe_ imsuc 
profits which the owner of the land is entitUd to 
recover from him. be allowed such costs of collreting 
the rents of the land as are ordinarily incurred by 
the owner, where sneh trespasser has entered or coo i- 
uued on the land iu the exercise of a bond Jute claiim 
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MESITB PROFITS-con/i««eJ. 

3 MODE OF ASSESSMENT AND CALCULA- 
TION — eotiUKvtd 

''OaldLaTe been the net profits 'nliirh the ihspoi 
sesscd owner uoutd ha\e earned by the cultiretMm 
dnnog that period had he been in poseeuion 
Kisdpk Peesuib Sinan e Ceowdt 

^ [23 W R. 15 

15L — • Avtovnt clatmei 

Its* than amount proeed —The Court cannot give n 
larger amount ol mesne proSts than u claimed, 
aUhoughmore is prored SoQsiiii Borr « Coxa 
oaiBY Boocaun 

[6 W. B , P. C , 127 2 Mooro‘8 1. A., 113 
GooEOQ DosB Boy « BcbSUES Dhur Setii 

[isw R.ei 

KtBOO Lilii TiUEQOB e Fobbes 7 W. B.. 140 

162 Xieet-et far 

amount larqtr than that claimed — A decree for 


tbe inm decreed Lad becu found due after tuo 
cartful local iniestigationi p£iBRB SootctrusB 
Doiiis c EtniK CBOKDE& Bo8B 10 W P , 302 

163 — EgfcuUon rf 

dittff^-^'mounl av-ardti tn tztculionlarg*r than 
(&a( clniined in plaint— Coorl Fu* Jci fJ'IJ of 
ISTOJf * It, para 2—1 be pUintiS brought a suit 
for possession and for a certam sum as mesne pro* 
fits which he assessed st throe timrs the annual nut 


was found to be duo to him for mesne profits (1 an 
that claimed by him in Ins suit Hie plamtilf 
therefore paid the Cxctis fee as proiidedby pan 2 
Of s II of Act Vil of 1870 but it «as held that 


164 ■ ' — ' - — .Jmonntcfaiflieif ^ 

• • the 

— • • • » , aad 

bltaius a decree which Icarrs the nmoaot doe as 
mesne profits to bo ascertained fn esernlion, be u 
Cot bound doim to tbe amount claimed in bis plaint] 
but if more is f uud due to him, he is entitled nt 
payment el further Court fees to recoi cr t^ larger 
amount u found due Jialoojan Jia r ByjnAi 
Dull Jia, I L I , 6 Cale , 474, dutisgnithed. 
JacooucET Debei e IUeez MiuouEn Au Koab 
[I IfR, scales 285 i 

166 — '■ ff * 

dreree— Amosnt rtaUi in 
MTien. in a suit fur r«s*cuioa of Und a-d 
profits at a rate stated in tbe pUint, • da»« m ; 


MESITE PBOPITS-eonefuefed 
3 MODL Op ASSESSMENT AND CALCULA- 
TION— concluded 

passed which directs that the amount of inesuo pro> 
fits be ascertained in execution of tbo decree, tbo 
plaiotiff IS not limited to the amount or rate ststed 


[LI„E., 8 C«lc, 113 . 12 C L.Il .,41 
Dpsbo Gobims Bnrssr r DiorsurREs Dsbu 
[9 W. IL, 217 

MILITARY AUTHORITIES, JURISDIC- 
TION OP. 

5ce JcnisncTio'^ o? CbiuKib Cocbt — 

ErBOFXUt Biiinsu EUDSEets 

ri 3 B L,B .,474 
I.Xi R, 6 Calc, 124 


MILITARY COPE 

Set SttiEt CiPSB CoPBT, Mo?rtsiXi— LA \t 
0? SUILB Cadsb CODBTe 

[6 Bom. A. 0,09 


MILITARY COURTS OP BEQUEST 

See AFFBAi— Act*— MttiUBT Co"Bri Cf 

BeqbesisAct . •2N.T7.,-29 

, [3N.W..76 

See JniUsnieno'e— Qcxsrjo'r iX 
mciicm— OB'esaiut . lAsra, — .3 
Set Sum, Gauss Co"Br, Mutr'SU.— Jc 

BiBDicnoi— MeiTAir Mai. 

[1 Mai, 443 
9 :MsA- 3Sd. 439 


1 , JansA.ca«— -TX// of 

1B60- Stat 20 ^ » '• •• 67,—* 6 of 

Act XLU c£ ISoO wl a? ui-efere 

tbo inwsdictwa of li* L-XaurOiirte of 
establisbcd br *»w 3) i 21 c. Gj. a C7 
SttiKiicoA r Mr~~.rray - - I ilad, 443 

3 , Art SI cf 1841— Ac/ XU ef 

joja -Sijl/ e/enU —Re 

pioii.u.se ef-lrt XIl<f apjle t> ,jl th* Ccru 
crt*lL»hed ’•» -le H ^ l24I. tic«r Ceeus 

mahrs ^ Errtish t^c* 'xc^ L a 

cm Uk* pindi e . mcm g — e “/ce if 

esrt gires i * *4e»s Ai r s , u-es reside:-.* uisa 
>is— .f— sz misse to he "'r-.C.-n-i. 7*? 

Eaxsi Aamxxj-lfirmt . 

^ 

1 A7n*i»"-cu^— Act H <i 1*^ of a* 

ZKI B Aui xnnuC Cc— r— 

■wgEt*3=? — * Gnesrsis:^ . mxt** *■ 

3032 A»E3ZIAn C7 -c— le'*’ 

[13.-57,171::=^^ 
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MESNE PKOEITS-ooHG'Hiief/. 

3. NODE OP ASSESS3IEXT AND CALCULA- 
TION — continued, 

abov’e lueationcd Imd come under cultivnliou from 
the beginning of the period. JfAiiAiiiu PjinsiiAD 
o. IIabua Peksuad SiiiNOir 

[I, L. E., 18 Calc,, 640 

jilesne profits. 

Ascertainment of— Deductions claimed. — Where a 
decree awarded mesno profits of the lands claimed in 
the suit, and the Court declined, in execution of the 
decree, to invcBtignte questions relating to the deduc- 
tions claimed by the defendant, on the ground that to 
do £0 would be “ to go behind the decree,” and that it 
yas not competent to the Court to do that in exccat- 
ing tire decree, — Jleld that the mesne piofits could 
•only be ascertained after making deductions from the 
gross earnings for all such iiayraents made by the 
defendant ns tlie plaintiff would have been hound to 
make if he had been in possession. It was therefore 
tho duty of the Court c.xecuting the decree to inquire 
info the payments which the defendaut alleged ho had 
made, and also to determine tho question n-hether, 
as alleged by tho plaintiff, the lauds fonning the 
subject-matter of the suit were rent-free. Ka- 
CHAR AIA CdEEA V. OOltADEUAr TirAKAESHI. 
OaHAUBUAi Thakarsui t>. Kaciiab Aea Chela 

[1. L. E., 17 Bom., S5 

147. Assessment of 

mesne profits in execution — Civil Drocedure Code 
("Act Alt' of 1SS2J, s. 211 — Local investigation bp 
Ameen — Civil Procedure Code, ss. 302, 393 — 
Dakhilas or rent-receipts of tenants — Pents which 
by ordinary diligence inighthave been obtained — In- 
terest-Discretion of Court in declining to take 
■evidence after the report. — The Court executing a 
decree for mesne profits commissioned an Ameen, under 
s. 393 of the Civil Procedure Code, to m.ake a local 
investigation as to theta. He was unable to obtain 
tho rent dakhilas of tenants. He inquired as to the 
prevailing rates of rent for the land which ho measured, 
and included in his estimate of the mesne profits 
rents which with ordinary diligence might have been 
■obtained. Upon objections taken the questions arose : 
(1) whether the assessment should have proceeded 
■only upon the rent actually realized, or the Ameen was 
right in taking the rent last mentioned into the 
account ; ( 2) whether the evidence of the rent dakhi- 
las was essential : (8) whether interest, not mentioned 
in the decree, should have been allowed ; (4) whether 
■or not evidence on the application of the objector 
should have been taken by the Court after return of 
the evidence taken in the locality by the Ameen to- 
gether with his repoi-t. Held as to (1) th.at inclusion, 
in the assessment of mesne profits, of rents, which at 
the prevailing rates might have been received by 
•ordinary diligence, was authorized by s. 311 of the 
Civil Procedure Code. As to (2), that the dakhilas 
were important evidence, but not essentially necessary. 

As to (3), that the expression “ mesne profits ” included, 
under s. 211, interest on them; but this could 
•only bo allowed for not more than three yearrfrom 
the decree, or until possession within that time. As 
to (4), the question must be decided on general 
principles in each case. In this instance judicial 


MESNE PROFITS-conlinued. 

3. MODE OP ASSESSMENT AND CALCULA- 
TION — continued. 

discretion had been rightly exercised in the Court 
executing the decree declining to take fresh evidence. 
Grisii Cuunder Lahiri V . SosBi Shikhabeswar 
• . • .1. L. E., 27 Calc., 951 

[L. E., 27 I. A., 110 

4 C. W. N., 631 


148, 


Oudh Talukh- 


dars‘ llelief Act, 1870 — Interest on mesne profits. 
— An under-proprietor, having been dispossessed by a 
manager of the siiporinr estate, .appointed under the 
Oudh Talukhdars’ Eelief Act, 1870, recovered posses- 
siou under a decree, and afterwards sued for mesne 
profits. Held that a person who had not himself 
received the mesne profits having come into posses- 
sion of the talukh upon its being released from man- 
agement under the above Act, would-not be charge- 
able with sums which, as it urns alleged, might have 
been received by way of mesno profits, but had not 
been received in consequence of the mauagePs wilful 
default ; there being nothing to show that such 
taiukhdar could be charged with anything more than 
was actually received by him. There being no rule 
of law obliging Ihe Court to allow interest upon 
mesne profits, it is a matter for the discretion of the 
Court, upon consideration of the facts, whether to 
allow interest or not. Kishnanand v, Paetab 
Naeaik Singh 

[I. L, B.. lo cale,, 793 : L. E., 11 1. A., 88 


149. 


Interest on 

mesne profits not given by decree — Interest not 
obtainable in execution — Civil Procedure Code, 
18S2, s. 211 — Costs of collection of rents by a 
trespasser in possession not to be set off’ against 
mesne profits. — A plaintiff sued for cancellation of 
a certain lease, and for ejectment of the defendant 
as a trespasser, and for mesne profits with interest 
on such mesne profits. The decree which he obtained 
was a decree for cancellation of the lease and eject- 
ment of the defendant, and ordered that mesne 
profits should be ascertained in the execution 
department, but was silent as to interest. Held that 
interest on the mesne profits could not be obtained 
in execution of the decree, Hurro Darya Choiv- 
dhrani V. Surat Sundari Debt, I. L. M,, 8 Calc,, 
332, and Hishiia Hand v. Kunwar Pariah Narain 
Singh, I. L. U., 10 Calc., 792: L. P., H I- A., 88, 
referred to. Held also that, as the defendant had 
thnist himself into an estate and. not acted in the 
exercise of a bond fide claim of right, he was not 
entitled to charge collection expenses in reduction of 
the mesne profits. McArthur ^ Co. v. Cornwall, 
L. P., 1892, A. C., 73, disti^uished.; Abdul 
Ghafoe V. Baja East . 1. 1>- B., 22 AIL, 282 

150. — Experience _ of 

Judge deciding case — Evidence. — In _ estimating 
mesne profits for a period of wrongful dispossession, 
the lower Courts were held to have pursued an incor- 
rect course in deciding upon the supposed persona 
experience of the Judges instead of upon evidence lam 
before them. The Court ought to have done its 
best to estimate, from the evidence before i , a m 
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MUTISTEBIAIj OEFICElU-coBti-rffrf 
b; reguiriQj; him to to a d sUnt Munsifi Is 
TBB VATISB OP IIUBBO GOBINU BlSWAS 

[7 W H , 246 

8 Dismissal— Orcitni /or <fi« 

fnuii;? — Tbe fact of a miDiatcml othccr carrying on 
a tbop 13 not sucb an iircgularitjr in h a conduct as 
to justify b i disiojsfn] Is hs Kouoi, Locbvs 
Buadoobt 2 Hay, Q74 

9 Gro»B<i fur dtt 


MUirOH— confiBUed 

See Puivr—Foau xxd Conte-stb op 
Plaint— P iAivTiprs 

[I. L. B., 12 Calc , 43 
17 W B., 144 
20 W H..453 
10 Bom^ 414 
pBACTjcB— C ivil Casks— \bit 
iBizND L L B,, 16 Calc , 771 


entnietcd witb any o cioua duty t1 s bead of that 
office or Court la just fied in dltmiesing bim from 
Office Ik iob uatiee op tbb psiitiok op Psodad 
Hobsbik 2 Hay, 677 

:MIN0II. Col 

1 EviDiHca OP Minositt . 58ai 

2 LlABILtTT OP atiKOB OK AKD BlOOT TO 

EKPOBCe COKtUACTS 5&95 

3 LiABiun TOB Tobts 5901 

4. CTr3T09TOpMi>oit8 fAct 1\ of 18C1, 

BTC.) 5901 

S FbPBESEVXATIOK op IftKOB ikSoits 5004 
5 Cases toceb Doudat Mivobs act 

(XX OP 1864) 5919 

Set Cases ckoss Act XL or 18.>& 

5<e Cases pkoeb Coupbouisb— Coufro 
U lSB OP Suns T7KTIBB Cl* IL PBOCBDCBB 
Code 

Set Cases ukdsb Gcaboiak 
See Cases vkdbb IliKctr Lavt— A uB^A 
TlOh-ALIFKATlOK Ut FaTBBE. 

See Cases ckleb IIitbc Law Gcabpiak 
^ee InbolVest act b 7 

[LIi.ll., 17 Bom, 411 
Lli B, 13 Calc, 63 
Cases nvrss Likiiaitov Act 1S7» 

M " 

if« I luiTAiioK Act s 19— Acknow 
lEDOAlEAT Op LBOTB 

[I li B , 13 Calc , 203 
13 C UlL, 112 
LL B,l7 2ta±,23l 
I L B,18 2£&(L,450 
I L B., 20 Bom., 61 
I li-B. 23 Calc, 374 
I Ii.B.,20 Calc, 31 
^ee Cases ukdeu Mauutixdak Law— 
Ocaksian 

See Cases cvtieb Majobitt \ct 
'e» CaSIS UNSEB tfAJOBlTV iOB OF 
ice Pactiu bciT— sens 


I I* R., 21 All , 231 
See Bevibw— 1 OBU op am> Pbocecueb 
OK Applicatiok 10 W B., 231 
See ScccESSiOK Act, bs S avi> 3 

{13 B L K,358 

Custody of— 


£e* CxiuivAL Pboceocbb Cosrs s 551 

[I L R , 16 Calc., 487 
Set CcaTOdt op CnaoBSK 
Set Habeas Cobfub 

[5B Ii.R..418,667 
13 B II B., 160 

Liability of ea contraet 

See PtSAbEE— nSUCTEBATtOT 

[I L R., 17 Mad , 306 
Obtalnlne posBetsioa of, for 
parpos‘s of proslitutioa 

See Cases usdeb Petal Code ss 
373 

Power of, to adopt or glvo p»r- 

mfEston to adopt. 

Set Ui’iD'o Law— Adoptiov 'Iuomav 
OB UA\ NOT ADOPT 15 W IL, 6 18 

[1 L R., 1 Calc 230 
1 L R. 15 Bom , 605 
L L.R., 18 Calc, 00 

Solo of sbaro of— 

See Cases ustsbu IIisdu I aw— Joitt 
lAUILT lOrZBS Or \UEKAII0S BX 
Meuuecs 

5:fe Ci>E8 CNOEtt Hindu I aw— Joint 
Iamilt- bAXE cr Joint Famjlt Ibcd 

TEBTT it hlECUTION ETC 

1 EVIDINCLOF MISOIITI 
1 — Ploa of minority, Detorm n» 

atlon of— Peeensj/ oppetrutre ■ ■ r— Hie 
p a of u nonty «f oull be U r Jr | oi r>o« e«i 
druee Bid not « trtijr n tl e apiKsnirc if the 
sllegrtl icitior KuErcEBMoKCT Qn SE r I Aurs> 
sxbQuosb \V 11,1804,304 

Xalxb Haldab r Sbeebau Giioss 

[W IL. 1804, 300 
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M : LITaEY d kcoe at ion. 

T.tUlii;; p.uvn of. from (joUlIor. 

.'Vi- AiAty A. r. iss!. 4. 

[f.L. E.. 10 Mod., 108 

MILITAEY OFEICEE. 

AirA,'ii>!;'.*.r— .'CL'jj.'cri or .\rr\CH- 

mi:m' -^. vr.viiv . 7 K .W„ 331 

fl, L. K.. 1 AM.. 730 
I. L. E.. 9 Mud.. 170 
I. L. E., 21 Culc., 102 

AV,- Sji.*.t.r, I'oriir, M(,ivc3Sir.—Jc- 

r.iAi'iirrio.v— c.mjy 

[2 B. L. E.. S. K., 3 
2 .Mod., 389, 430 

.'Vtf .< VS! It OSH, onui-ia: oy 

[IIB.E. E.,Ap., 43 

MIKISTERIAL OPFICEE. 

[3 B. Ii. E.. A. C., 370 
14 W. B., 328 

AVr f in'rUJNTKN’l'YNCE OV IllflU CoCIiT — 
Cn.vuiEji Act, s. 15— Civii. ('.xses. 

[19 W. E., 148 
20 W. H., 470 

. - — Appointment — .id XII oj ISnG, 

H—Cidl Court .hii(€nt, Tlio High Court liad no 
aiitliorit.v to iiitcrfiiv in llie disc of o perion «!)0 rv.'is 
not coufivuo’d in nil sicting appoint iiunt of Civil 
Court Amccti fm- uliich the .luiigi- coiisiiiercd toino 
rtior candidate to no more lit. lx Tin: trATTEn op 
DooitoA 1)033 Dess . • 17 W. E., S20 

2 . -- Ad XVI of ms 

■ — 1‘oaer of Suhordinale Judges . — Act XVI of 1868 


01’ CASK-b. ( 5592 ) 

MmiSTEEIAE OEFlOEE-cwi, •»«,,/, 

coiiti.mpl itid th\t tlio nelcction -atid ‘appointment of 
pcreqiiK to till iniiibtcrial otiicta in tho establish- 
nuiits of .Sul ordlnite Judges sliotild be left tolbosa 
JuilkTij. tiie lower of tiie Zillah Judge extending 
! iiurely to the approval or dis-ippr«val of the person 
[ appointid. The lattcr'.s refusal of sanction must bo 
I h.iatd on grounds pij-iona! to the apj-ointeu; and ho 
. rrunt IK t inttrfiro and control the selection of prr- 
j 4'jita so lu to inlltunco the inferior Judge torvards tho 
I apj oinliuent of a particnlar candid itc. lx the 
I itAr n:it or the fKrtnox oi» Oonver IfossEix 

[13 W. B„ 297 

I 3 Jd xn of JS68, 

j — .Uiiitfiy's CoUr/.— Under s. 0, Act XVI of 1SC8, 
j the e.oniiiiatinn and appointnunt of tire ministcri.il 
I o'lnvra of a Mnilsif's Court risteil nitlr the lintisif, 
j sulijicl to the .approval of the District Judge, If 
j the Iri-trk’t Judge did .not npprotc, he could refuse 
i Ilia r, rrietio’), but the law did riut permit him to 
; apioint any otlnr puton. Ix THE M.tTTEIt OE Raj 
; Coo'.fAu tioofiir . . . 11 'W. E., 354 

; 4, ■ - .-id XS'I of ISBS, 

I t. i> — .tpi'oii.fi;, ,)t of irriiUodur.— hi the matter 
1 of til.' npp.iatuiint if a biri3htad.ir in a Munsif’s 
j Court, it \ia-a lit Id to hctio irregularity or impropriety 
j mt tile pirt of a Judge to eill tlie attention of tho 
i Miinsit to a ciriuhr ordir of the High Court cour- 
! uuiuii .vtiiig tire u i.ihi.a of (lovirnuront tliat prefuance 
I r.i.ould bo gi.eii to nrt.tin discliarg'id olbcirs, Ix 
THE jr.UTEU 01' ,\XCXL> ClIUXDEU CrinCKKIlECTTr 

[14 XV. E, 376 

S. - _ I’oirer of Jud>)e to 

interfere irir/* oppoiulmaui of sirishtod'or hy 2/urt- 
ai'/i — Will re a Jluiiaif ajrpointeil a person as serrsh- 
t.idar in his Court and it did not appiar tliat the 
pi non to apjointed was in any rispict dis.'jualitied 
fur tire api ointment, or tliat his appointment was 
opiu to any sort of objictiou whatever-, or that the 
Alunsif li'ul neglected any of tire preliminary inquiries 
or foiinalitiis jirescribeii for sneb cases, — lltld that 
it was not eompeteiit to the Zillali Judge, merely tn 
the ground that in bis opinion the claims of some 
oilier p.rtous were superior to those of the person ap- 
pointed, to rtmove him from the ollice, and to direct 
the api ointment of a different and specified person, 
i Ix TlrE ArATTEll OV XXIB VETITIOX OE BuOVKOB 

CiicxDEu Deb .... 7 ‘W’, E., 131 

0. Hemoral of ojfieer 

— Vouer of Zillnh Judaic. — A Zill.ih Judge may re- 
fuse to ecrifirm the -appointnient, by a Snlonlinate 
Co-irt, of a disqualified person as a ministerial officer, 
or may rescind suclr an appointment if net made eon- 
fonmibly to the rules prescribed by the High Court, 
anil require the Subordinate Court to make a fresh 
api ointment after observiinco of the rules. But he 
has no authority, after allowing an appointment to 
stand for nine months, to displace the person so ap- 
pointed and to appoint another in his stead. Ix mn 
AIATTF.n OV TUB VETITIOX OV KaBET PeOSOXXO 

CnATXEKjKA . . • . 7 "W. B., 224 

ej^ Eemovfil — h’emoval of mohurnr 

lower of Zilloh Judge. — A Zillah Judge is not 
competent to remove a mohurrir from one iliinsm 
without any fault of his, and to subject him to los. 
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UIN OH — enitliitueJ. 

2 LlABILITl OF AIINOU ON. AND EIGHT 
TO ENFORCE, CONTRACTN— ro«ii»iierf 
to the mmol'* estate for the satufactioi of the debt 
Paadeyx ilunra} Koomireertf, 
6 iloorpM I. A , 393 referred to. EaxcaU Lii^ 
T iIr\A Blbi L L. n., 20 AIL, 135 


iary conrei/ixnce 2y fatXir to toA—Tmtuotr/ioM 


oal>4 and i* capable of ratification after he attain* 
majorit; A release by a minor father of all hu 
right and interest in the ancestral pinperty to lu* 
son held to be lalH if ratified by the donor 
after he attained majority F, a minor member 
of au ondiiided Hindu family la 1837 eiecutcd 
a release of hu right and loterrst in certain aneeslnl 
property to hi* minor son lo IfiSil the plaintiff 
obtained a decree a.aiuit him m napeet of a debt 
iQcnrfrd inbsequcQtly to the date of the release, and 
he songht to attach the released property inescculio-i 
of hu decree. Uc impfach<.d the ralidity of the 
release. Ptr Rsmds J -The prcpert> smeht to 
he protected by the release iru admittedly aocestrat 
property, and F’t minor sou had a half sharo 
in at, of which the minor could at anr time (laim 
partition. The release was only intended to protect 
P’s ooe>half share against the conie^aencrf of bisown 
imptorideuce When all esisting debts wrre paidoS 
aod sittlsd. P’s n,,ht to maVe a roluntary ooarey 


Sj\a»r lliro Smth', I L R . 3 Alt . 807 Such 
trauasctioni do nut become colourable merely breause 
lu their ultimate coDSctuencc* they hare the clTrct 
of protcctinz the famiW property against the 
proipcctire estrai ai.anLe of the settlor, or because no 
adi-^uate considiralun u shown to bare been paid by 
the party beuifited. Ftr FciTOS, J —Apart from 
a" uf the Transfer of Property Act, 18t2, which 
was not lU force in the l'rc*ld<.ncy of Bombay when 
the nlcase of 1S87 was escented. a cemsryaace 
dtpeuds on a precediiiQ £< utract, and rannot be 
\alid unless the party mahing it is rompitent to 
contract. M ithout an antecedent acrcement to snr« 
and reccUe, thire can be i>0 transfer at all The 
power to conrey must depeudunthe p wer to contract. 
Uul< ss It can be held that the pros umas of * 10 of 
the Contract Act were not meant to be eshansUre, 
and it was intend'd to bare < ut of ronstdrratwys 
agmments by minors, we must hold Ihst a minor 
islncompctent to contract. Held (by Faaass CJ., 
and Vn-TOw, J (Usssnt dissenting . that the 
release was luoperaUte and that thejUirtiff wascnti 
tied to attach the pn perty in executw'i of his decree 
l)y laUBsy on the ground that it hsd not 


IHISOfi— coafiaueif 

2 LIABIIITY OP MINOR ON. AND RIOUT 
TO iiNFORCE CON*TBACrfi-eo«ii*,K<f 
beea ratified by F after he attained hia majority 
By FcLTOt, .7 , on the gronnd that the reh-ase was 
absjlutcly toid and incapable of ratification. Per 
Vt.-B.sis CJ, and Ruiiss. J (Fmoy. 
dissenting)— The release «t* roidable only at the 
optton of the minor (F'), and was not void, and. if it 
was ratified or not repndiated by him on attaining 
nujo ity, it was. in the absence of fraud a \alid 
trusactun, at least as against judsmcnt^creditora 
whose debts were of a sobseijnent date SadasqiT 
Vastaw DBauassaa c XBiuBac DmKaB 
Kaai7*n>iEas . . 1. 1*. B , 23 Bom., 146 

13 MortgagobyinfantTOhotber 

void or voidable— Cbafcjef Act, « e<— £«• 
rfeaee Act, t IH — Jf irtpreschlahon — In a suit by 
a puune moTtga.,re against the prior as will as the 
subsequent mjilgsgets and the mortgagor’s repre- 
sentatne where the Buhsrqucnt mortga.,ces duput^ 
the lalidity of the mortgages prior to the plautifTs 
iiiort,.age, but the plaintiff did not raise any issue 
as to that —Held ll) that m a suit by a puisne mort* 
gageouponhi mortgage apnormortga.ee isnota 
Qccisary partr if such puisae uort'agi« i» 
rcde«in,hii mortgage \Theo the ralulity of the prior 
mortgage is in quisti o. the offrr to redeem sh uld b* 
made cmiditio islly on the cst iblishment of such morU 
gsge,(2) that thsqnistionof theralilityof the prior 
mortgages can he ditermmcd id this suit Utweem the 
ccHlefendants. The inor mortgages wirr rxocuteil 
when the mort-a^or wasorer is bntuudirJl A 
gnardias of his piriou had been anjointcJ under Act 
\Lof IB»S but there was no eiidence u to whether 
a certificate of adunnutmtioa bad als beta granted 
under that Ait The prior mortgagees therrupcci 
cootenJed (I) that un ler Act XL of ISuS s guardian 
of the pertoa fr old not be appoinlcd nslcts a 
ccTtifirate of adminulnitwi was alto granted and 
there being no eiiJcnco of the UtUr Uin,, granted. 
tbi« app iulmiut of a guardian of the pirso-i aloue 
was affru •‘ire* (J) that there was a frandulcut 
rcprvsentaUo i oy the mortua.or as to his pjwrr 
tom itga,e by which those claiming undir him w«re 
rstoppi-d , (3) that the pn r m.n.agis were not 
sold but Duly lOidable and Uiat thenf re the pmy 
mort,.ag(c* were intiUcd to such relief as is indicated 
by a. C4 of the Coatrart Act. Held that assnming 
(but withoutdecilingthepointlthataQihr tet \Lof 
18uS a guardian of the pert nrould not be appmated 
ui lea* a certificate of admiaistratiou wu also gra.-itcd. 
ao indcptuJcut appointment of a guard au o* the 
perMi might be made and there Uing uu eiidence 
to ahow that Ihecirtificate wa* not granted, the Conn 
mua. presume the regulanly of tbeo'dirssndcr a lit 
cL C*) of the LriJence Act , (3) that with n .ard to 
fraaduleut npmicuatioi. it u n t cnon.h to show 
that the minor alliwM the mirt.-agets to <WaI wiib 
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MINOB — condnued, 

2. liabiIjIty op minor on, and right 
TO ENFORCE, CONTRACTS. 

2. -Power to contract— Necej- 

sunes ^uihortii/ to ihwd person — Settletnent oj' 
account* SliiiorB have a (jualified power of coafcvact- 
j*'">_aiidau implied or express contract; for necessaries 
is binding absolutely on a minor. As a minor cannot 
himself, by reason of insudicient capacity for business, 
state and settle an account so as to bo bound thereby, 
so neither can ho authorize another party to do for 
him tliat wliich ho cannot do him.self. Bncajix- 
NATIt Eor CltOWDlLKV r. Pooosjj . 5 W. B., 2 

3. Voidable contract— .diet IJTo/ 

1S79, ss. lOy 11 — Bond — Minority of ohlxgee . — A 
couteict entered into with a minor is merely voidable 
at the option of tho minor; and there is nothing 
to prevent him suitig thereon, supposing tho contract 
to be otherwise valid. Sasui Buusan Dott r. Jadit 
Natu Duix. . . I.L, K., 11 Calc., 552 


See HauI Ram 


4, 


JiTAN Ram 

[3 B. L. R., A. C., 426 

Contract hy a 


minor. — A contract entered into with a minor is only 
volihtblc at tho option of tho minor. Shashi Bhusan 
V. Jadtx Jfath Ltitta, I. L. It., 11 Calc., S32, 
followed, Mauamed Auip r. Sakasw'ati Dehya 
[I. I., B„ 18 Calc., 259 

5. — Contract Act (IX 

of 1S72), ss. 10 and 11 — Suit on a bond passed to 
a minor. — A money-bond taken by a minor is good in 
law, and may be sued on. Hanmant Lakshman v. 
Javuao iNAssiNUA . I. L. E., 13 Bom., 50 


6 . 


Purcliase from minor — Vali- 


dity of purchase.— X purcliase from a minor is not 
ipso facto invalid. r. Gunoa Nauain 

Chowbubs: . . . . .3 W, B., 10 

. Pre-emption — Guardian.— Hha 


circumstance that a co-sharer of a village was a minor 
at the time of the preparation of the wajib-ul-urz, 
and that document was not attested on ,his behalf by 
a guardian or duly authorized representative, is not a 
reason for excluding him from the benefit of the 
provisions of that document relating to pre-emption. 
Lal Bahabub Sinoh V. Dbbga Singh 

[1. 1. E., 3 All., 437 


8 . 


- Bigb.t of minor to contraet- 


Contraot by a minor— Specific performance of 
contract. Bight of minor to enforce — Contract Act 
(IX of lS72), s. 11 . — Aminorin this country cannot 
maintain a suit for specific performance of a contract 
entered into on bis behalf by bis guardian. FI ight v. 
Bolland, 4 Buss., 398, followed. Nemfife— Having 
regard to the provisions of s. 11 of the Contract Act 
(IX of 1872), a minor in this country cannot contract 
at all. Mahamed Arif v. Sarasioaii Bebya, 
I, L. B., 18 Calc., 259, and Banmant ZaJeshman 
V. Jayarao Narsinha, I- Z. B-, 13 Bom., 50, referred 
to Fatima Bibi v. Debnabth Shah 

[I. L. B., 20 Calc., 508 

Dissented fiom in Kbishbasami r. Suitdab- 

APPAMi'AB . . . I. L. B., 18 Mad,, 415 


MIlfOB — Continued. 

2. LIABILITY OF JIINOR ON, AND RIGHT 
10 ENFORCE, CONTRACTS-emMinaed 
and KuAiEUNifEasA Bibi a. Loke Nath Pal 

[I. L. E., 27 Gale., 276 
9. 


~ Capacity of minor to contra ct 
-Zaw of domicile— Contract Act (IX of 1872) 
and 123 — Suit on bond executed by minor 
and not ratified on his dttaininy majority — Ziabi- 
lity of surety of minor. — By the law of England, the 
question oE^ the c.apacity of a person to enter into 
a contract is decided by the law of bis domicile. 
This principle of English law is adopted by 3. Ip 
of the Contract Act. A minor cannot be sued ou 
a bond, executed by him during miuo>'ity, and 
not ratified by him after bis majority. A surety 
to a bond passed by a minor for moneys borrowed 
for purposes of litigation not found to be necessary 
13 liable to be sued on it, whether the contract 
of tho minor is considered to be void or voidable. 
Kashiba V. Sheipat Nabshit 

[1. L. R., 19 Bom., 697 


10 , 


■ Bond executed by minor- 


Necessurtes — Suit ayainst a mhior on a registered 
bond executed bi/ him for jiecessaries — Contract 
Act (IX of 1872), s. 63. — On the 20fcb. April 1886, 
,1 sum of money was advanced by ,d( to a minor, who 
executed a bond in respect thereof and duly registered 
the same. Tlie money was required by the minor to 
provide for bis defence in certain criminal pro- 
ceedings then pending against him on a charge 
of dacoity, and was used by him for that purpose. 
On the .i8tb June 1892 A instituted a suit against 
the minor for the amount due on the bond. It 
was urged on behalf of the minor, who had not 
attained majority at the time the suit was filed, , 
that he was not liable to A for the amount advanced ; 
that it was not advanced for “ necessaries” ; 
that he was not liable under the bond. Held 
that, the liberty of the minor being at stake, the 
money advanced must be taken to have been 
borrowed for “necessaries" withiu the meaning of 
s. 68 of the Contract Act. In such a case the 
bond, being the basis of the suit, could not be 
ignored and treated as non-e.\isteut, and, ou its 
being proved to have been e.xecuted by the minor 
in respect of money advanced for necessaries, the 
plaintiff was entitled to a decree. Sham Chaeait 
Mai V. Chowbhbt Debpa Singh Pahbaj 

[I, L. E., 21 Cale.,'872 

11, Loans to a minor— Inguiries 

necessary to be made by tender — Burden of proof. 

A plaintiff who has advanced money to relieve fte 
necessities of a minor must make all reasonable 
inquiries as to tho facts of' such necessities, and 
having made such inquiries and re.asonably entertain- 
ing a bond fide belief in the existence of such 
necessities, he can advance his money in safety, even 
though the sum borrowed by the guardi.an Bpim the 
security of the minor's estate is not in point of tac 
used for his necessities or his benefit. Ou the ot er 
band, a plaintiff who lends money without such 
inquiries cannot thereafter successfully have recourse 
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hl^OR — eaii/istifd 

2 LIABILTTY OF ON, AND RIGHT 

TO ENFORCE, CONTRACTS--foneZ«iii<i 

20 MtXLo/l&tS, 

t IS-^QtiOrdtan and minor — Slor/^a^o lettAoal 
lie tancltoa of tAe Civil Courl— roti eontraet — 
Eaiijicat on bij minor — A mioor caooot niitf a 
Tnortpsgo of lu» immoveable propcrtj made by bu 
guardian appointed undec Act XL of 18aS witLont 
the sanction of the Civil Court such a mortgage 
being under s, 19 of that Act void a& tn,<io MaOJl 
RAM B Taha Sivoh I L R., 3 All , 852 

2L — Salt «« eieoatioi* 

of decree — Viufmeluary viorlgage~Stqht ofpur- 
rldeer — The acts of a minor are only voidable and 
not absolutily void The purcbaiet of the ngbt 
title and interest of a judgment debtor aned to obtain 
vmmediato poaaeu on of tbe property purchawd at a 
sale held in execution of a decree after ectting aside 
aa oeufruetnarymoitgagc executed by the jud moent- 
debtor while aminor ileld that the sate in czecutioii 


Ifel I also that until a transaction by a tninor was 
at oidcd by eome distinct set on attainiog maj nty 
it mus he considered valid Hast Ram r Jitah 
Rau 8 B L B , a C , 426 12 ^7 B., 378 

<S« Sxsai Bncaiy DctT r Tapu Nsxn Dorr 

[r L R , 11 Calc , 552 

3 LIADlLin FOR TORTS 

22 Responsibility of minor for 

bis acts,*-Ai regar Is torts a minor » responsible 
for his ovu acts Lccuuox Dost r Nakata'v 

[3 N W,191 

1. CUSsTODl OP Ml>ORS (ACT l\ OP 
18C1 SIC.) 

23 Right to choose custody— 

ITiileae eorpnt J'efurn to — t g rl under sutecn 


It of 1 oltae corpne stated tl at aprl«as 
) of sixteen (though her mother state I 
il ea-'e ofthirtcen >cars sndninem nths) 
11 Hat she waso' jears of diKnlien to 
If iin hr uhose protection »be would 

r lACailAX lx TIIS HATTS& OT 

-t Dtsi . 6B.Z..R.,418 

1 C? IvUATUA liinl 

667 

Xpplicatloa for custody of 
t 1 \L ofj'^‘1 « 3— ina 
cr oiM il 3%nt lictioa — In 
\ llui 1 1 for tbe costody of 
n-l appeal to thv Civil 

'< > a] ]H.al to the Ui.h 
mutt he quashed. 


I ll^NOR— e-cs/tsurif 

I 4. CDSTODl OF SIIhOBS (ACT I\ OP ISCl, 

1 BTC ) — Contintud 

I Tho applicatmu should have been made tu the pna« 

I cipal Civil Court of onmnal jurisdiction in the 
dutnet HaUASUXCABI BAISTABI r dATAOCBaA 

Baisxasi . . 4 B, L R , Ap., 33 

S C Hmo SooxBCBEE BoIstobee I Jot 

DOOBOA RoiSTOBBX 13 W R , 112 

Esisio Cnesrss Acnacjsz c Eashes Thakoo 
B sbtx 23 W. R, 340 

25 — Act IX of 1861— Ooni/rue^^o» 

of Jet— Principal Ciitl Court of original juntdie* 
f»o» — Seijtile— In Act I\. of 18G1 the principal 
Civil Conrt of ongioal jurisdiction in the district ’* 
means the principal Court of ordinary original civil 
junsdctiQQ Ram Bovsbe Koouabeb r booBii 
Kooiuabb . 21nAJur,lf S,183 

S C Ram Dcsseb 1100X17X5X5 r Sooon Koos 
WABE . 7 W R, 331 


(3 W R.Reo Ref, 6 
27 European SntitA 


detained by their mother the partus I ting F iropean 
Rritahsnbjccts -Held tt at suchiTadge had no power 
t*) cntertaii the application Iv tub uattsb or 
TUB PETITION 0? ftOAIfSOS 3 If W , 79 

28 SB 1 3 4— Dufrief 

Judge e/— CirW J’roefdure r<irff / J7 


of a minor allegi g tliat the nun r I -id ) y the acts 
and with the conniiaocc and assistance of the Icfcn 
danU at \lUhaI ad bcinremoicdfroai the lUintiffs 
custody mi ( guar Iianship at Itlabala t and (rajiog 
for the minor's rrstoratiai thereto It tj e tune nben 
the apiliration was made the minor was at I vlorc, 
JMd tlmt unlcr sx 1 and 4 of \ct I\ of ISol, 
real with s 17 of tlie Civil I’roc dare Code the 
appliration was cogiiiiiMc by the 1) »tr ct J iJ.e 
of MlahibnJ nlerc the cause of acton aroiet 
and that even ajart froui i 17 of the Code the 
D iBOr hxiii g been in tbe cnsMJi an f g ivrdnriiii|i 
of a pcrvon witlun tlie jiinsd ction of tbe Jn’^ 
Allahaluil that oj ccr 1 ml full junsd toi to deal 
with tho ipjlicilion Lnders 3 of \ct l\of ISTS 
(the Indian Majonty \ct) a person an Ur tbe a.e of 
ei.litcen is a iiiiiior within tlie ni auiug of tet 1\ of 
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», OP JtlXUR ON, AND liTfJTr'P 

TO n.sKuia-n >:oxnul-m-llS 



Uiuuil t) li'il.l, thou 
wer 

til It till' 


/ llioujjlj from the 

•u. till' tr-Dtt.-uii ucri'ciiily vuiiUbli', but ti'ltl 

■ wiT>; iivciili'tl by tbis 

■ uiufi Duii V, Jadiauith Duttt A 


MINOR— coii/ijitte;;, 

S li?ort?5r decision)- 

ijfif ‘J; 

per^ou und » party >’ i„ s. 6i of the Coatract Act 
.ire lutercbangeablc, and mean such 
referred to in s, 11 of that 
competent to contract. 


a poi'soi 113 is 
i.e., a person 



ai!a.ie-l >i*la in 
Ciii'.'iij:): OUt c.'; 


Liubility of minor in equity 

"Ur ti-t Ut oye tnotri* to Oc fulse — 
frttme'l in tort 
•Ciu.'i. — U’lareau obt.dued 
rqir. ‘nnt.it foil (which he knew to he 
tl. it he ii.n of age,-" /frA/ lh.it no suit 
t.if.fo.rr tl'.e n oacy ronld henuint.viiud aaaiiist him, 
iio r.- liing i.o oidie.ition hinditij: up m the infant 
iiidch cij vl.l h.. inforci vi uio-i tin* contract cither at 
» o.* io f'jnilv. bill tli.vl tlie dcftmlmt should not be 
lith.r Cun:t. l)uA.s''iei,ii r. Ram 
. r. L. R, 2'i CaJe., 205 
tl 0. W. N., 270 

15 ^ ... — t'r.auduIoHt roproaentation 

by jninoi' tU.'it lio wna of 
A I'li.i Ilf nui'icy \i.ii ulvanoed to .i minor by a 
iicnrul hy a mortgiigc of h'lwe property, 
Cii! rill' rcpri wnt.itiou by Ibc minor tlut ho was of age, 
and liic mortgag«'i' wm diotived hy such false 
rvpri •• nt itiu'i. /fc Af that the mortgairee was entitled 
to a snort. -age dieree against tfi- piopcrty of the 
infant, l^htniiiutl v. /bn.i Chuitdrr Ghose, !■ L, 
!!.. 'Jl I’ll A*., 9d.7, dislingiiisiicJ nnd doubted. Xelson 
r'srA-ar, S Ale dc-c ,)• •/., 133, ji^r Turner, L.J., 
amdied. Sauai, Cii.v>-o Mirmi: c. Aiono.v Dtui 
* ' [I. L. R, 25 Calc., 371 

2 C. W. N.. 18, 201 

irt . r.Iortgago by minor — roiJabh 

mor/y .Gl fl of IS72J, 

j-. iSi>--Frintd'~C(dUtriirt AvC of IS7^Jt f. 6d 

— AVjAiri/fon of Uxcfif Irf m/’o'r.—Tbe peucral 
law of estoppel as enacted by s. 115 of the E.'ideiico 
A« 1 1 1 of lt>7-) will not apply to an iiif.-mt, iinhvs be 
ha* ii.-.iftiscd fsMiid oiHirating to decciee. A Court 
adinini'lcring c/jnitatile prineij)ie.s will depnee a 
fraudulent minor of the benelit of a plc.i of infancy; 
but ho who invokes (Iso aid of the Court must come 
with cle.in hands and must cst.ibhsh. not 0'>'y 
fruid w.as pr.ictiscd on him by tlie romor, but that he 
ii^s deceived into action by the fr.imh Go.,e,i 
Z/u v. Jlapa. I. L. il., 21 Horn., m dissented 
Dorn. ‘3a Jt Clunder v. 

1U20 Culc..20G ; Mi l in Fox A. F.,J!7 , 

jJ'riyAt ^ ZZs, disenssed. If money 

- in^^nt Lr.: .nosigano declared voul s 
spent by him. then there is uo benefit which he 


-- Act, „ ^cxai 

” 7 '-r , A mortgagor employing an 

atto.noy, ivho also acts for the mortgaoeo in the 
mortgage transaction, must be taken to have notice of 
all facts brought to the kumvledge of the attorney; 
and tliercfore, where the Court rescinded the contract 
of mortgage on thegiouiid of the mortgagor’s infancy 
and found that theattorney had notice of the infsney, 
or was put upon enquiry as to %—lMi (affirming the 
decision of Jenkins, J.) that the mortgagor was not 
entitled to coiupeiisatioii under the provisions of as. 38 
and 'H nf the Specific Belief Act. Qanesh Zda v. 
Dapu, I. L. lt„ 21 Bow., 19S, dissented from. Mills 
V. Fox, L. R„ 37 Ch. D„ 153, distinguished. 
IJuoiiMo Dura r. Dhasmo Da3 Ghoss 

[L L. B., 28 Calc., 331 
3C. W,1T„488 

17 . Prauduleat representatioa 

by m nor that he was of age— Contract hy 
minor.— A minor representing himself to be of 
full ago sold certain property to A alid e.'iecuted a 
registered deed of s.iie. The deed contained a 
recital tliat he was 22 years of age. Meld in a suit ’ 
by liim t> set aside the sale on the ground of 
his iiiiiioricy that he was estopped. G.\.neSH Laea 
V. hAra . . . I. Ii. B., 21 Bom., 198 

18. Enhancement of rent, 

Effect of— Acts of mot’tcr and guardian horn far 
binding on minor son — Kabalial gieen hy nndoio 
in possession to hind hrr son and sttccessor to pay 
enhanced rent decreed against her. A p.atuidar 
obtained decrees for the enhancement of the rent of 
holdings in the possession of the widow of a, deceased 
tenant! one decree being in respect of kud formerly 
held by tbelattcr. and the other in respect of a hold- 
iug purchased by the widow, on behalf of her minor 
son by tlie deceased, whilst the enhancement suits 
were pending. The widow also signed kabuluts 
rcLiting to both tenancies, agreeing, as mother of the 
mwor, lo pay the enhanced rent. Held that, as the 
patni-Jar was entitled to sue 
it was not to be presumed f .vh ,Ahe 

adversely to her sou ; also as she bad com „ 

believed to be. .and was, a P'‘f t„ku’ 

on his att.aining full age and entering n o po,sess.ou 
of the tenancies, was bound by the kabuluts. U ai o. 

& Co . c . Sham Lam .'imsB ^ ^ ^ 3 

£,.B.,14r. A,.178 


spent by him. then tncrc of the 

hound to ^ pnrBjio Dass Ghose 

Contract Act ^ of Itw-; ^ jj 25 Calc ., 616 
o. DKAUMO Dtnrr . . g q. W. N., 330 


Mortgage— Power of minor to 
-Observations by Siuabt, C./‘> 
j j-g ,.1 mortg'ge. 
the competency ot a minor lu .. ...o 


19. 

tale 'a mortgage 
on ■' 

Behabi Lae 
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UnrOR— 

2 LIABILITY OP MINOR ON, AND RIGHT 
TO ENFORCE, CONTRACTS— 

20 AetXLoflBoS 

4 IS— Guardian and mitor—ilartffase tnlkout 
the sanction of the Ctvil Court— Fbid eontraet — 
Raltjication hy mnor—X irunof cuittot ratify a 
mortgage of Ins immoveable property made by bu 
guardian appointed undcc Act EL of 1&S8> nitbont 
the aanciion of tbe Civil Court such a mortgage 
being under a, 19 of tbat Act void ah ts Uo Mivri 
Bam r Tasa bivan I L H , 3 All , 852 

21 — Sale »» etenttion 

of decree — XTsufructuary mortgage — Btghi offur^ 
rha>fr — The acts of a minor are only vendable and 


1 


BAa“'' 8 B L B , A C , 429 13 W It , 378 

SMSABHiBatraAf DniTt TaepNatii Dtrrr 

[t L Il,n Calc, 653 

3 LIABILm FOR TOBT& 

23 Bespongibility of minor for 

bis acts,— As rcgirds toits a m oor is mponsible 
for bis ovn acts LirciiMOV Dosa t NABATsy 

C3K W,l91 

4 CUSTODY OP MINORS (ACT IX OP 
ISCI arc) 

23 Bight to choose custody— 

Jlaleai eorjour Jleturn to — A g rl under uitecn 
years of age has not such a discntioi as enables her 
1 V civuiS her content to protect any one from the 


remain QcBE'f r \ArajiA> lx tub uattba or 
GA^E3II SCKCABX Dedi > 6 5.1, 418 

Ix Tns UATTEB or Kqatua Bibi 

[6B.I,.B., 657 

24. Application for custody of 

minor daughter— le< IZ. ofijS s 9— Inn 
cipal CiTil Court of or Tiniil juri$dteltoit.— \,n 
apphcatiou ivos nisJo to a Mur sif for the costoJy of 
a miror daughter, nhicb, on appeal to the Civil 
Judge, was diiniisscd. On ajieal to the lli^h 
Court — Ifeld alt the proceeJuigs must bequashciL 
you in 


NIINOB — eonfinuetf 

4 CUSTODY OP illNORjs (ACT 1\ OP 1S61, 

BTC )— eoJS/jJUfsrf 

The applicatinn should have been made in the priQ« 
eipal Civil Court of ongiual jurisdiction in the 
district Hababdveaiu Baistabi r Jatadcbqa 
Baistabi . . 4 B li B , Ap , 39 

S C Hmo SooYDrsss Bcistobeb r Jor 
Dooboa Boxstobee 13 W B,, 112 

Cbisio Cucxseb Achabjee r KisnsE Tsasoo 
babes 23W.B.,340 

^ - Act IX of 1861— CoRr/ruehon 

of Act — Pnacipal Ct tl Court of original yurisdiC’ 
tion — SemSIe— In Vet IV of ISCl the principal 
Civil Court of original jurisdiction in the district ’ 
means the pruicipal Court of ordinary original civil 
jnnsdction Ram BuxsaE Kodmabee • 600Bn 

Eoomabeb . 2 Ind. Jur , 17 8 , 183 

S C Ram Bcxsee Koowabee r “^ooBn Koox 
WABB , 7 W H,, 321 


[8W It,Hee lUt , 6 

27 European British 

I lah Judge 

to ft ZillaU 
pov<essioft 

^ r»il to be 

detained by thsir mother the panics bcin" European 
Britishsubjccts Sel I that such Judge had no power 
to entertain the application Iv ibb uattbb ov 
TOE PETITIOS op aHAl.'NO’t 2 N W, 79 


tho application was made the minor uai at LaLorc. 
Held that, under ss. 1 and 4 of Vet I\ of ISjI, 
road xntb s 17 of the Civil I’roceJjre CcA the 
appliealon was eogniiablc by tbc Dutr t JcJ„e 
of Allahabad where the cause of net ja atom, 
and that oven apart from i 17 of the Cede, tho 
minor havug been in tho ensloJj and ihip 

of a person within the jnnsJiction of the Ja’z of 
libbsbud tliat odjccr had full jnriK ’ji deal 
with the apiheat on Li Jer s.3 of Ar IT of IS’j 
tho Indian Majority Vet) a j rs a u ^ as* (,* 
ei..htc<a is a miiw will in 11 e ra.ji— . o-* IctlTo' 
1^01 No Auch rvitriit on as is rs_d ‘y a -7 
Vet \L of 1 Sj 3 probi Iti g H.> a 

gnardiait of any mm i iih^ Z, i..- ^ 

not ft nm-or applies to jHnu ss- c _,It - a 1 
Act I\ of l&ol IVh re the n— jx »» 

old asdunatle to aork frvJi A 'unf T-4,<ntiA. t. 

if y 
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IMIET OB. — continued. 

2. LIABILITY OP MINOR ON, AND RIGHT 
TO ENPORCE. CONTRACTS-con«in«erf. 

CoiU’fc felt bound to bold, tbongb dissenting from the 
same, that tbe mortgages u-ere only voidable, but held 
■on the facts that the mortgages were avoided by the 
mortgagor. SasMbtiusan JOutt v. Jadunath Dull, I. 
-L. R., 11 CfZtc. 5o2 ; 3Sctb-ot?ied v. Saruswaii 
Dab^a, I. L. It., 18 Cate., 259, doubted ; and (-I) 
that sucli rights as might be created under s. 64. 
•of the Contract Act could uot be enforced between the 
co-defendants in this suit. Raj Coouaky o. Pueo 
SlADHtJu Ndury . . . 1 O. "W. isr.. 453 


14.- 


liiability of minor in equity 


— Ilepresenlations as to age known to he false — 
.Action on the contract — Action framed, in tort 
— Right of suit — Costs. — Where an infant obtained 
a loan, upon the representation (which he knew to be 
false) that be was of age , — Held that no suit 
to recover the money could be maintained against him, 
there being no obligation binding upon the infant 
which could be enforced upon the contract cither at 
jaw or in equity, but that the defendant should not be 
allowed costs in cither Court. Dean mull r. Ram 
<!uunder Ghosb . . I. L. B., 24 Calc., 265 

[1 C. W, NT., 270 


15. 


Fraudulent reuresentation 


by minor that he was of a.ge—Jlforfgage . — 
A sura of money was advanced to a minor by a 
mortgagee, secured by a mortgage of house property, 
on the representation by the minor that lie was of age, 
and the mortgagee was deceived by such false 
representation. Held that the mortgagee was entitled 
to a mortgage decree against the property of the 
infant. Rhanmull v. Sam Chunder Chose, I. L. 
li., 24 Calc., 265, distingnisbed and doubted. Nelson 
v. Stocker, 4 He &ex cf" J., 458, per Turner, h.J., 
applied. Sarap Chaed Mitter k. Mohpn Bmi 

[I. L. R., 25 Gale., 371 
2 C. W. TI., 18, 201 

20 . — Mortgage by minor — Voidable 

mortgage — Estoppel — Evidence Act (I of 1872J, 
s. 115 — Fraud — Contract Act ('IN of 1872), s. 64- 
— Restoration of benefif bp minor. — ^Tbo general 
law of estoppel as enacted by s. 115 of the Evidence 
A-ct (I of 1873) will not apply to an inf.ant, unless he 
has practised fraud operating to deceive. A Court 
Administering equitable principles will deprive a 
- fraudulent minor of the benefit of a plea of infancy; 
but he who invokes the aid of the Court must come. 

' with clean bands and must establish, uot only that a 
fraud was practised on him by the minor, but that be 
was deceived into action by the fraud. Ganesh 
Halu V. Bapu, I- H. S., 21 Bom., 198, dissented 
from. Sarat Chunder v. Gopal Chunder Laha, I. L. 
li OQ Calo.,296 ; Hill v. Fox. L. R., 97 Ch. D., 153 ; 
W^idqU V. Snow, 2 He Oex ^ S. 321 ; and Nelson 
Y. Stocker, 4 He Gex cf J..458, discussed. If money 
advanced to an infant on a mortgage declared void is 
spent by him, then there is no benefit which he is 
bound to restore under the provisions of s. 6t of the 
Contract Act (IX of 1872). DanRiio Dass Ghosb 
u.brahmodpm . . 


I MU fOB — continued. 

2. LIABILITY OF MINOR ON, .AND RIGHT 
TO ExNFORCE, CONTEACTS-contSLT 
Held (on appeal affirming the above decision)-- 
b- llo of the Evidence Act has no applie.itioa 
to contracts by infants; but the term “ person” in 
that section applies only to a person of full age 
and competent to enter into contracts. The words 
"person ” and “ party ” ia s. 64 of the Contract Act 
are interchangeable, and mean such a per.oa as is 
referred to in s. 11 of that Act, i.e,, a person 
competent to contract. A mortgagor employing an 
attorney, who also acts for the mortgagee iu°the 
mortgage transaction, must be taken to Imveuotice of 
all facts brought to the knowledge of tlie attorney ; 
and therefore, where the Court rescinded tlie contract 
of mortgage on the ground of the mortgagors infiiucy 
■■iiid found that the attorney bad notice of the infancy, 
or was put upon enquiry as to li,~Held faffinning the 
decision of J enkins, J.) that the mortgagor w.is uot 
entitled to compensation under the provisions of ss. 38 
and 41 of the Specific Relief Act, Ganesh Lula v, 
Bapu, I. L. S„ 21 Bom., 19S, dissented from. Hills 
V. Fox, L. R., 37 Ch. H., 153, distinguished. 
Bkohmo Ddtt V. Dhab.uo Das Grose 

[I.'l. R., 26 Oslo., 3S1 
3 C. W. N., 468 

27 . Fraudulent representation 


by m nor that he was of ag&~Coiitract bg 
minor. —A minor representing himself to he of 
full age sold certain property to A and e.vccuted a 
registered deed of sale. The deed contained a 
recital that he was 22 years of age. Held in a suit 
by him t) set aside the s.Ue on the gionmi of 
his minority that ho was estopped. Garesu Lat.a 
V . Bapr . . , I. Ij. R,, 21 Bom., 193 


18. 


Enhane ement of rent, 

Effect of— Acts of mot'ier and guardian how far 
binding on minor sou — Kahuliat given by widow 
in possession to bind her son and successor to pag 
enhanced rent decreed ogaimt her . — A p.itiiidir 
obtained decrees for the enhancement of the rout of 
holdings in the possession of tho widow of a deceased 
tenant, one decree being in respect of laud formerly 
held by tholatter. and the other in respect of a iiold- 
ing purchased by the widow, on beb.alf of her minor 
son by the deceased, whilst tho onliancement suits 
were pending. The widow also signed k.ilmli.its 
relating to both tenancies, agreeing, as mother of the 
minor, to pay the enhanced rent. Held that, as the 
patuidar wjxs entitled to sue for enhancement, .and 
it was not to be presumed that the mother head 
adversely to her son ; also as she had come to n'b it slio 
believed to be, and was, a proper arv.nigeuwnt, the son, 
on his attaining full ago jiiid entering nito possession 
of the tenancies, was bound by the kabunats. -iisos 

& Co. e. Sham Laer .Mitxeb q 

ri. L. B., 15 Ccilo,, 8 
L, R., 14 I. A,. 178 


on tho competency of a mmoi to tA . i d 
Behabi LiR e. BE.vr Lae . I- L. B, 3 AJi., 


Mortgage— Roiwr o( minor to 
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ll£INOH— con<i»u«i^. 

5 REPRESENTATION OP MINOR IN SUITS 
•^conltnued. 

Ills minor brother, aniler Act JTL ol 1858, • 3. 
NABADWIP CsiNDBA SlfiKAS 1. EaMNATH PJJi 

[3 B. Ii. B., Ap , 130 

38. — 05)ee<ton to 1 

minof^s representatue — Where a suit was bronglit 
by a manager, appointed by tho Court of Wards on 
behalf of an infant who bad *a nght to sue, an 
objection to themanager’s authority was disallowed as 
merely technical, Babdi Nabain Sabo r. Rooeb 
PBBBA sn Misseb . I. li. R . 10 Calc , 627 
[L. R., 11 E A , 26 


I UECfOR—^ontinued!, 

I 5. REPRESENTATION OP MINOR IK SUITS 

I — eontiBuetf 

43 A minor may sue 

or be sued in a MamUtdar's Court in a suit for pos- 
session, if he is representedby a properly constituted 
goaxdian Saipoixv v. Hah Maya 

[1. L. R , 24 Bom., 233 

44. Improper reprt’ 

lentahoo of minor — Effect on yrocferfiny* — M here 
on appeal the Court was of opinion that certain minors 


du'rc, as nest fciend ui a suit AboCl Babc t 
Rash Berasx Pal 6 C. I( B . 413 

40. Suit to 4tl atule 

alttnaiion aJfecUny minor’s interests — Mad Ety 
V of ISQi, s 8—Manayei appottUed under 
EigulaUon— Collector— y ext frttnd oj minor,— 
Tbs holder oE an impartible zaniindaii goierned 



nstnet tb« 

. fnend of a 

s. 8 Bbes- 

. , ■ . , Mad. 107 j 

41, ■ Marned Kfman 

— A'ei</riea(i— C»r»I Procedure Code (del A/P’ > 
of 1S82), I, d45 —A married uoman may act as tbe 
nest fnend of an infaut pUiutifT. Gum Pereiad 
Siny Y Qoitain J/unru; Pun, I. L. Jl • it Cale , 
733, overruled Asi&cs Risi r, Cbabif Md>di:b 

[I. UR., 17 Calc., 488 

42. -■ - - ' Suit Ijf minor 

<H J/amlati/ar’s Court/urpossssiioia— J/oMlo/dars* 
Courts Aei (Pom. Act III of lii'dJ—Eiytlt to 
sue 5y usst fnend,— \ uuuor may sac for posacuioa 
in tbe MamlatdaPs Court by bu nest friend, altLoogh 
tbe ilamlatdari’ Courts Act (Donibay Act III of 
1S7C) maVis CO provision for such a «nit. DatTA- 
tbAta Kcsuad c. Vaius Oovi\d 

(I. U B.. 21 Bom.. 82 


Pbbsbab bisau t Gqssaiy Mcxbaj Pcbi 

P. L, JL, 11 Calc , 733 

45. Eepresenia tiott 

of minor htirt as defendants bif including Collector 


sons, even if Ibc Coltcctor could only treat, nnder 
Rcpilatwa V of 1804, tbe paiticular laicuit oa 
nrbMO bebsif the Court of Wards u as then managing 
tbo zamindan as their proper ward. Consiqucnlly. 
a suit brought by one of such minors on Ins attain* 
lag majority, to set aside tbe sale of a portion of tbo 
simiodan property attached in eseculion of tbo 
decree giren in the former salt is barred by sa ISC, 
24-4, and 313 of tbe Ciiil Procedure Code hrn&A- 
VA^A Fa>STA CaOABA TAXATAB r SlTA ScBBA* 

3tA>TA FIU.AI 1. 1*. R., 17 Mad., 316 

46. Apphcaticn for 

execution not bt\nj properly mads — Ofjcctioa not 
taken at proper time disa/feired irAers minor ajitr- 


tamed. Pkooptndro Xaram Duftr, j7oro<fa i'roeud 
Boy Ckoirdirg, I, L. II ,13 Cale ,500idiilli itulshid 
NoBGioBA Natu I’auabi e. RiicrEXDBO Nahain 
Rai . . . X. B. R., 23 Culo, 371 

47. Jlepreienlttiou 

of maor by parly not aulkonitj la eumml to 
dsens—Intaltd decree oyamil mivor an an alltyej 
eonftti—Ilraof of autkority to !{■{ miitur ly 
V VI 
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MIITOH. — ooniinued, , 

4. CUSTODY OF MINORS (ACT IX OF 1861, 
ETO.) — continued, 

minoi*’s elder brother had teen maintaining and educat- 
ing the minor at his own expense, — ff eld that, under 
the ch’oumstances, the brother was competent to apply 
under s. 1 of Act IX of 1861, and to ask for a certi- 
ficate of guardianship. The words in s. 3 of Act IX 
of 1861, “and thereupon proceed to make such order 
as it shall think fit in respect to the custody or guar- 
dianship of such minor,” confer on the Court an 
absolute discretion to make an order as to custody or 
guardianship, or to refrain from making such an order 
where the circumstances do not call for such an order 
being made. Where a minor Hindu over the age of 
sixteen, who had embraced Chi-istianity and left the 
house of his elder brother by whom he had been 
maintained and brought up, appeared to be well able 
to take care of and provide for himself, aud preferred 
to be left as he was, and had sufficient mental 
capacity to judge what was best for himself, the 
Court refused to make any order upon an application 
by the brother for his custody aud guardianship. 
Saeat Chandba Chakaebati r. Poeman 

[I. L. K., 12 AH., 213 

29 - 3. 7— Act ZL oj 185% 

s, 12 — Jurisdiction), of Civil Court, — Where appli- 
cation was made under Act IX of 1861, aud an estate 
was taken charge of by the Collector under a. 12, 
Act XL of 1858, the interference of the Civil Court 
was held to be precluded alike by the former Act 
(s. 1) aud by the latter. Mohessue Roy r. 
ComEcioE OP Bajshahye . 16 W. E., 263 

3()_ Wife — Outcast 

for criminal offence, — P, whose minor wife had re- 
fused to return to cohabitation with him on the ground 
that he was out of caste in consequence of having com- 
mitted a‘ criminal offence, applied to the District Court 
under Act IX of 1861 for the custody of her person. 
Seld that that Act did not apply to such a case. 
Paehakdit V, Mauki . I. Xi. E., 3 All., 509 

31, — — — Wife — Dispute 

on fact of marriage. — Where a person claims the cus- 
tody of a female minor on the ground that she is his 
wife, and such minor denies that she is so. Act IX 
1861 does not apply. Such person should establish 
his claim by a suit in the Civil Court. Balmakund 
V. J AKKi , . . I. Ij. E., 3 All., 403 

32. - ~ Jurisdiction of 

JXisirict Judge — Marriage — Injunction. — The pa- 
ternal uncle of a female Hindu minor, whose father 
was dead, applied to the District Judge, under Act 
IX of 1861 for the custody of the minor and for an 
injunction to prevent the mother of the minor from 
carrying out a projected marriage. On the 8th of 
March 1881 the Judge issued an ueZ injunc- 

tion. “When the application came on for he.aring, it 
appeared that the marriage had taken place before 
the order of injunction had reached the parties. The 
District Judge found that, though the mother was 
entitled to the custody of the minor, yet the_ petitioner 
was entitled to give the minor in marriage in prefer- 
ence to the mother. The District Judge also found 


MIM OE — continued, 

4. CU.STODY OP MINORS (ACT IX OF 1861, 
ETC.) — concluded, 

that the marriage had not in fact been validly per- 
formed. On appeal to the High Court, it was con- 
tended that the District Judge had no jurisdiction to 
determine the right of any party to give an infant in 
marriage on an application under Act IX of 1861, or- 
to grant an injunction ; and it was also contended 
that the Magistrate was wrong in entering into the 
question of the factum of the marriage. Meld that, 
under the provisions of Act IX of 1861, the District 
J udge had jurisdiction. BalmaJcund v. Janki, I. L. 
J2., S All., 403; Wolverhampton Waterworks , Co. 
V. Sawkesford, 28 L. J. fN. S.J C. P., 242; and: 
Collector of Puhia v. Romanatli Tagore, B. L. Jl., 
Sup. Vol., 630, referred to. Held also that, for.the 
purpose of deciding whether the injunction should 
issue, the Judge was justified in entering into the 
question of the factum of the marriage, though his 
finding on that point would have no effect iu deter- 
mining its validity. In the matteb. oe the teti- 
TiON OF Kashi Chhndee Sen. Beohhomoteb r. 
Kashi Chhndee Sen 

. [I. L. E., 8 Calc., 266 : 10 C. L. E., 91 


5. REPRESENTATION OP MINOR IN SUITS. 

33.- Disability to sne— Objection 

on ground of disability . — An infant cannot sue ex- 
cept by next friend, and u’here an objection is made 
on the ground of the disability of the plaintiff, it was 
held that the suit might be dismissed. Ghinniah 
V. Bahbhn Saib , . . .5 Mad., 435 


34. Civil Procedure 

Code, s. 443 — Defence of minority — Guardian ad 
litem. Appointment of — Procedure , — When minority 
is pleaded as defence to an action, a guardian should 
be appointed for tbe defendant, and si preliminary 
issne sbonld be framed and tried as to whether defen- 
dant is or is not a minor. Kasi Doss n. Kassim 
Sait . . . . I. L. E., 16 Mad., 344 


35, Disability to carry on suit 

— Suit by minor — Newt friend . — Plaintiff being a 
minor, his suit was not dismissed, but he was directed 
to appoint a next friend to sue for him. Homo o. 
Smith. . . • 1 B. L. E., O. C.. 10 


30, Suit by minor whose guar- 

an has omitted to sue. — A. minor, when he 
Bies of age, is not precluded from suing in ms own 
me for anything that his guardian, either througu 
lorance or negligence, has omitted to prosecute. 
Chhnpee Siecab V. Gooeoo Chben Sie- 

Gooeoo Chubn Siecae v. 

. . 3 W . E., 4cf 


(7, Suit on behalf of minor— 

t XL of 1858, s. 3— Suit of small value.- A amt 
, be prosecuted or defended by a relative ou bchaH 
a minor without a certificate under. Act XL of 
;S when the subject-matter of the smtwof snmn 
ue. A suit to recover real and personal prop®"? 

the value of H7,260 was nd 

the brother of a minor on behalf of himself a 
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!MXC70H— con/>nue<f 

6 REPKESEMATION OF MIJ.OR IK SUITS 
—coniinufii, 

tho same property j wbich suit b!id been dincuBted 
There was no ev idence to show that la that ratt they 
had assumed to act on behalf of the ferndy^ or that 
any one of them had been a defario tnanagerof the 
family propeity Stld that the plaiuttffe were not 
salhciently represented in the prcriouasuit, and that 
therefore their piesent suit was maintainable 
Durjapersad V Etiko Pereadi 2 L S ,8 CqIc 
656 L S , 9 1 A , 27, explained PanuaKAa 
ViSAXAE JOSHI r MAHABXTKniaHXA JOSBI 

[I. L B.. 10 Bom , 21 

62 Suit against minor— Porttee— 

fl«srdia « — Aei XL of ISjS, e 3— Deefara/or/ 
decree —In a suit to set aside ' the allcgalioD of the 
defendant that her son £ had been a£>ptedby the 
fathtt of the plaintiff, and bad therefore inherited 
his pioperty ’ the defendant was deecribed in the 
plaint as Si, the mother of S and subsequently 
the words “ a minor” uera inserted after the name 
of S In the proeecdiugs lu the suit the defendant 
designated herself as mother and guardian of £ a 
minor, but there aasnothing to show she had obtained 
a certificate of guardianship, or had been appointed 
guardian od hUm The tao lo\«er Courts gaie a 
decree foi the plaintiff On special appeal to the 
High Court it was contiudcd that S ooght to be a 
party to the suit Seld that the suit, as it stood, 
could not be treated as a suit against the miooi the 


MUfOR — continued 

5 EEPREsEhTATION OF MIKOB IN SUITS 
— -coafinueif. 

framed in accordance with the proiisions of 
8 440 of the Cii il Procedure Code The High Court 
further duected that the pleader who filed the original 
suit and the pleaders who filed the ajpial in the 
kmer Appellate Court should be calledupou to show 
cause, before the presiding otticcra of tho ongmal and 
the loner Appellate Courts rcspectiieh, uhy thev 
should not be onlcred, under s. 414 of the Ciril 
Fnicedure Code, to pay the costs of the salt and the 
appeal Sbosai Bewa e HoNOBAir Mu^D^JL 

[11 C U R., 15 

55 — ^ C«ril Procedure 

Code (Act XIV of 18S2J, * 440-~-Su\i iy next 
friend on behalf of nmor — Act XL o/iSoS, t 3— 
Certijieate —The effect of a, 3 of Act \L of 
18o9, read with a. 440 of the Code of Ciml 
Procedure, is that a minor plaintiff must not oolv 
always sns by his nest friend, but, wheu the suit 
relates to the minor’s estate, the pirson reprcseutisg 
the minor must either hold a ccrti^ate under the 
Act or must obtain the sanction of the Court for the 
suit to proceed The mere admission of a plaiut by 
the Court does not snifiacntly indicate that sanction 
IS accorded Ddsqa Cspbk Shaha r Nnuossi 
Dass I I„ R.. 10 Calm, 134 . 13 O L. R , 869 
See cea^ru, AussiL Cuthpeb « TbiFOObaSoox 
SOBEE 22 W R.« 625 


Dosses , . 13 B 1„ R., Ap , 2 

S C lidOAGULA DOsSEB I MUBODA DoSSEB 

[20 w. R., 48 

S3. — — - — SulEciency of represeota* 

tiOn — Improper repreientation of minor — Stui/or 
“telfand atsuardtan ’ — *eCTJl«~Tbat the fact of 
a suit being brought by A for self and as guardian 
of C, a minor is not conclusire eTidencc that C is 
not so far a party to the suit as to be hound by the 
dcirce Sretnaratn Milter T Eithtn SoonJrrp 
Datiee, H P L B,J71, and Mongola Dateetx 
Saroda Donee, 12 B L U,.^,2, cited Obish 
C oimnEB Moobebjee c Bielsb 3 C X*. R., 17 


headed *' 5 li, widow of the late C D n other and 
guardian of 6 and A, minors, appellant.'' The 
plaint allcgi'd that the plaintiff bad held posicasMj aa 
pnanlian of the minor soua Held that the proceed 


I a wniten permission to sue compulsory u|>ou the nett 
fneod of au infant plaintiff. Neuaj < llASsm 
I Au L li. R.. 13 Colo., 131 

1 67 -■■■ — ■ . — - ItnuJJicitnt ap‘ 

• • ' ' . * Act, 

• ... Ib77j, 

?-No 

I . , , • j minor 

subject to the proiisioos of Act AL of I'^SS is a 
party, wUl bind, him ou bu attaudog majority, unlus 
he Is represented in the suit by some person who has 
I either taben out a certificate or has obtained the 
I MiuiiBSton of tbe Conrt to sue or difind on his 
I behalf witliout a cirUficate Permiuiou grauti-d to 
I sue or defend on behalf of minor, under s, 3 of 
' Act \E of 1S6S> should bo formally placed i n the 
I record Lh. \\\I of tho Cinl i’rocedurc Cole 
I lays doim the form in winch a minor slwiuld apjKUr 
os a l>arty, and this form should be stnctly followed. 

I &IBI5AUOTI Dabia r Jocooisurst Dabia 

[L R Bh 6 Cole., 460 : 6 a z*. n , 301 
68 Suit on behalf 


■ue was denied by the dtfeudant, and tl,e first of the 
issues framed i*.>i whether he had sneh ri,.ht The 


law, the piamt DcthaTisg bt.cn I Court decided that he ha I such ri^ht. Held i 
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MIN ON — c 0 ntinued. 

5. REPRESENTATION OP MINOR IN SUITS 
— continued. 

consent — Beng. Beg. X of 1793 — Manager of 
Court of IVdrds, Boicer of. — A decree-holder, 
who rests his case upon his decree having been made 
against a minor hy consent, is under the necessity of 
proving that the consent was given by some one 
having authoritj’ to bind the minor thereby. In 
1872, in the Settlement Court, a decree for land was 
made adversely to a minor, of whose persons, or for 
the suit, no guardian had been appointed. The 
minor’s estate was under the charge of the Court of 
Wards, consisting, in the first instance, of the Deputy 
Commissioner of the district, who ha,d appointed a 
manager of the estate. The muhhtear of the Court of 
Wards informed the Settlement Court that the mana- 
ger consented to a decree, which was thereupon made 
in favour of the claimant. Meld that there was 
no occasion to decide whether the minor was substan- 
tially a party to the suit in the Settlement Court, or 
whether his interests had not been prejudiced by his 
not having been impleaded through a guardian, or 
whether there had been fraud in the giving or alleg- 
ing consent. But that the affirmative of the question 
whether the consent had been competently given on 
.the minor’s behalf was upon the defendant in the 
present suit, who had obtained the decree upon it. 
Their Lordships were of opinion that it had not been 
shown that the manager was authorized by the Court 
of Wards to give to the mukhtear authority to make 
the admission. It was not enough that the mukhtear 
was the mukhtear of the Court of Wards, and said 
that he had authority to admit the claimant’s right. 
The decree of the Settlement Coprt was set aside on 
this last ground. The decision of the original Court 
in this suit, that the claimant in the settlement suit 
had not proved the title claimed by him, was also 
affirmed . Muhammad Mtjmtaz Adi Khah r. Sheo- 
mhitahoie . . I. L. E.,,23 Calc., 934 

tii. K., 23 I. A., 75 

4,8. • ; W r on gf « I 

admission of title against a minor — Suppression 
of facts hy a manager appointed hy the Court of 
Wards — Order of Settlement Court cancelled. — At 
a settlement of a district in Ondh a snb-settlement 
was decreed in conformity with Act XXVI of 1866, 
which legalizes rales as to claims in respect of 
subordinate rights to land. The claimant alleged 
himself to be in virtue of a birt tenure held by him, 
under-proprietor of a village within the talukh of a 
talnkhdar then a minor, whose estate was under charge 
of the Court of Wards, whose representative, the 
Deputy Commissioner of the district, had appointed 
a manager of the estate. This manager having 
reported favourably on the claim, _ the Deputy Com- 
missiouer sanctioned its admission; whereupon a 
decree for snb-settlement was made on the 30th 
June 1871. The present suit was brought by the 
talnkhdar, after attaining full age, to have that decree 
set aside as having been obtained by fraud and 
collusion. That the manager was brother of the 
alle'-ed birt-holder, and that he was family share- 
holder with him in the village, facta which the 
manager had suppressed, were facts proved in this 


MIN ON — continued, 

5. REPRESENTATION OP MINOR IN SUITS 

— continued. 

suit. The defendants attempted, but failed, to estab- 
lish by evidence the existence of the alleged birt. 
Meld that the admission in the Settlement Court in 
1871 was not binding on the plaintiff, and that, even 
assuming that the defendants’ ancestor liad been in 
some way in occupancy before 1857, the evidence was 
quite insufficient to show that a grant of a perpetual 
under-proprietary right had been obtained. The 
decree of the lower Appellate Court, cancelling the 
Settlement Court’s order, was therefore upheld. 
Ram Autar v. JIahammad Mdmtaz Ak 

[I. L. R., 24 Gale., 853 
L. E„ 24 1, A., 107 
1 C. W. N., 417 

49. ^ Guardian ad 

litem — Guardians and Wards Act (VIII of‘lS90), 
s. 53 — Civil Brocedure Code, s, 443, as amended by 
s. 53 of Act VIII of ISOO.—S. 53 of Act VIII 
of 1690, amending the Codeof Civil Procedure, ex- 
pressly requires the appointment of a guardian ad 
litem, whether or not a guardian is appointed under 
Act VIII of 1890. In a suit against a minor, the 
summons was attempted to be served on his guardian 
I appointed under Act VIII of 1890, but no guardian 
ad litem was appointed in* the suit. The suit was 
decreed ex-parte, no one having appeared for the 
minor. Meld that the decree must be set aside, and 
the case sent back in order that the minor might be 
represented in accordance with law and the case re- 
tried. Daheshdb Pekshad Naeain Sinqh V. Rewat 
Mehtok . . 1. li. E., 24 Calc., 25 

50. JBx-parfe decree 

ayainst minor— Minor's right to sue to set aside 
ex- parte decree — Proof of negligence on the part of 
the guardian. — It is only where fraud or negligence is 
proved on the part of the guardian of a minor that the 
right to bring a suit to set aside the previous decision 
can be cl.timed by a minor or his administrator. The 
plaintiff, a minor represented by an administrator, 
sued to recover possession of two houses. With re- 
spect to one of the houses, there had been xn-evious 
. litigation. The plaintiff was the defendant, a minor 
represented by his guardian, and one of the present 
defendants was the plaintiff in that litigation, and 
an ex-parte decree was passed against the plaintiff. 
Meld that the decision in the previous litigation 
barred the present claim with respect to the house 
which was the subject of that litigation, no negligence 
being proved on the part of the plaintiff’s guardian 
therein. Hanmaktaea v. .firuBAi 

[I. L. E., 24 Bom., 547 

See Lama Sheo Choex Lae d. Kamaxandajt 
Dobee . . . . I. Xi. E., 22 Calc., 8 


and CUESAEDAS NaTHA 11 . 


•LADnATAKU 

[LL,E.,19 Bom., 571 


51 . .Effect of decree in suit 

brought by elder brothers— J/aJia. 9 er.-— The 
plaintiffs, Hindu brothers, brought .a suit for redemp- 
tion. During tlie minority of the plaintiffs tbeir 
elder brothers had brought a previous suit to redeem 
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eon^intcei 

5. EEPEESENTATION OF MINOR IN SUITS 
' —conUnMtd 

plaiatiS to prcduce aa affidaTtt to the effect that the 
niother of the mioor Uefeudaut waa hia gaardian. 


of a formal order appointing a gaardian adUUm 
uas not fatal to the auit, ivhcn it appeared on the 
face of the procccdinga that the Court bod aanclwuwl 
“the appomtmeut lltld (0 KiKEAtT, ^.diaacntiug) 
that the fact that an order appointing a guardian 
ad Ulein at the laetance of the plaintiff tras made 
•et parte was not ncciesanty fatal to the suit, unless 


that the appointment at the initance of the plaintiff 
should not bo made nnless the minor or hit friends 
and relatives in ivhoso cate Lc may be, failed to moie 
the Court for that purpose within a reasonable 
time after receiving notice of the mstitulioo of the 
suit bPBBsaCn'O'ipLS IVvit Cnonpiina t Jvopt 
CsvtDBB Dbd . Z.L IZ , 14 Calc, 804 

06,. Jfinor, 5«»»< 

affat>ist—2dttdncr*fi(ton tit (tfie of the platnt and 
111 decree, ZJ'ect «/— In a suit brousht against a 
minor widow as the heir of her deceased hnsband, she 


minor defendant was described thenin in tbo same 
manner Held that the minor was neither a party 
to tho original suit nor to the decree, and that no 
property of tho minor passed upon a sale in cxecvtioa 
of such decree Sure$^ Chunder Il'iiut Cioiedirti v 
Jayut CAumfer DeJ, I L, R, 14 Cate, 2(14, 
distinguished CasQA Faosad CiiownnnT r 

Uunica Cncit'e CooMioo I. Is. 14 Calc , 754 

Qg Deiree agatmtl 

tjuarJtaH of a tninor— Dniaafertal irre^otnritjf— 


of a debt dao by her husband. Held that the 
plauiUff should be regarded os a party to tho snit 
.0 which the decree executed against tho Und bad 


MQTOH — Continued 

5 REPRESENTATION OF MINOR IN SUITS 
— conttflued 

beoi passed, and that the present suit should he 
dismissed NaTESATBAV « NaiiAsmiiATraii 

p. D. B , 13 Mad., 480 
67»-— ... - ^uitincuietance 

agaittei finnot^Sale eerltficate. Irregular detertP’ 
tton Its — Decree against loidoto representing her 
entffcr eoie — Decree, Sale of xnfan^t thare under — 
A sale-certificate expressed a rent-decree to have 
been made against Jt, tho widow and heiress of A, 
and the motherof aminor son nameunhnonn Held 
that this dtscnption though uregnlar, show cd that m 
substance tho suit was against the infant, and that 
the infant’s share was sold under tho decree J7art 
^aran J/oifra v Bhulaneiicart Dehi, I L 
Cale,40 L R,loIA.,t^5 and i^ureeA CAunder 
ITitin CAowdAry V Jugul CAunder Deb I L 11 , 
HCale,30i followed Eesau FuOjosso Dabiki 
r PaoTAf CanSMB TAirjtHDAB 

[L li. B , 20 Calc., 11 
68 ' *Ve*t friend— 


horoscope, and alter that luipectiun the plaintiff s 
attorney proposed that the proceedings should be 
amei d<^ by mating tbo plaintiff’s father her next 
Inend. It appeared that the plaintiff was sixlcm 


\1V of 1583) On hearing tbi apphcatiou, the 
Court refused to male the order ailed for The 
nut III not annror to ho n tctM o s one siil t 1 i<* 



found rorrect, thin the usual course is to suipiul 
all |n.ceedm„s and to dlow sutSaent time to teal le 
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MUST on — continued, 

6 . EEPEESENTATION OP MINOR IN SUITS 

— continued. 

second appeal that, although permission to sue or 
defend a suit on behalf of a minor should be formally 
granted, to be of effect, such decisioa might fairly be 
accepted as in this case a sufficient and effective 
permission to the uncle to sue, and he was competent 
to maintain such suit. Mrinccmoyi Dabia v. Jogo- 
dishuri Dahia, I. L. if., 5 Cale., 450, referred to. 
1 iRTHi Singh v. Sobhan Singh I. L. R,, 4 All., 1 

; — Permission of 

Court to guardian to sue — Discretion of Court — 
Act XL of 1858— Civil Procedure Code (Act XIV 
of 1S82J, s. 440—Peiurn of plaint. — A volunteer 
guardian has no right to sue on behalf of a minor ; 
the accord or refusal of permission to sue is a matter 
in the discretion of the Court. Where a suit is 
brought in violation of s. 440 of the Code of 
Civil Procedure, or of the provisions of Act XL of 
1858, the proper course for a Court to pursue is to 
return the plaint, in order that the error may be rec- 
tified. Rhssioe Das Baieagt «. Peeonath Mis- 
KEE I. L. E., 10 Gale., 102: 12 C. L.E., 405 

60 ; Act XL of 1858, 

s. 3- Order granting certificate to act as guardian 
of minor— Obtaining a certificate — Majority Act 
(IX of 1875J, — When a Court, to which application 
has heen made under s. 3 of Act XL of 1858 for a 
oertifi-cate, has adjudged the applicant entitled to 
have one, he then subatautially obtains it ; although 
it may not be drawn up or issued at the time. Hav- 
ing obtained such an order, he has in substance com- 
plied with the terms of the Act ; in the same way as, 
when a plaintiff has judgment that he shall have a 
decree in his suit, it may be said that he has then 
obtained his decree. Therefore, where a minor had 
been represented in a suit by a person who had 
obtained an order for a certificate under s. 3, but had 
not had it issued to him, the absence of a certificate 
was held to be not such an irregularity as entitled 
the minor, on coming of age, to have the proceedings 
setas'de on the ground that he had not been properly 
represented. -IIungnikah Mabwaei v. Ghesahai 
Nand. Liakht Hossein v. Ghesahai Nand 

[I. L. E., 17 Calc., 347 
L. E., 16 I. A., 195 

61. Improper repre- 

sentation of minor — Appearance by a guardian not 
sanctioned — Act XL of 1858, s. 3 — Act VIII of 
1859 — Suit against minor — Presumption when no 
permission recorded by Court — Misdescription of 
minor — Act XIV of 1882, s. 443. — A suit was 
brought .against a mother "for self and as guardian 
of A and P, minor sons of C, deceased,” at a period 
when Act VIII of 1859 was in force. The mother 
had not taken out a certificate under Act XL of 1858, 
and no permission was recorded by the Court allowing 
the mother to defend on behalf of the infants under 
the provisions of s. 3 of that Act. A decree was 
made in the suit, and in e.vecution thereof certain 
property belonging to A and P was sold and 
purchased by X, the decree-holder.* Subsequently 
on jsCs coming of age, A and P, by A as his next 


IHM" OE — continued, 

5. REPRESENTATION OP MINOR IN SUITS 

— continued. 

friend, instituted a suit against X and their mother 
to recover the property so purchased by X. Meld 
that under the provisions of Act VIII of 1859 it was 
not necessary to formally record sanction to the 
mother to defend under s. 3 of Act XL of 1853 ; 
and that the fact of sanction having been given miffiit 
be presumed by the Court, and that on the facts°of 
the case such presumption was warranted. Seld 
also that, though A and P were not properly de- 
scribed in the previous suit, it was a mere defect iii 
form, and did not affect the merits of the case, being 
m accordance with the pi-evailing practice at the time 
when the suit -was brought ; and that there is no 
authority for saying that, when minors have been 
really sued, though in a wrong foi’m, a decree against 
them would not be valid. JoGi Singh v. ICunj 
Behaei Singh . . I. L. E., 11 Calc., 509 

62. Civil Procedure 

Code ( 1SS2), s. 410 — Suit brought on behalf of a 
minor by a person other than the minor's certifi- 
cated guardian — Minor not properly represented.^ 
— Where a suit was filed on behalf of two minors by a 
person who was not the certificated guardian of the 
minors, there being a guardian duly appointed by a 
competent Court in existence at the time, it was held 
that the suit was wrongly brought, having regard to 
s. 440 of the Code of Civil Procedure, and that 
the plaint should have been returued-for amendment, 
and that the defect in the form of the suit was not 
cured by the fact, if it was one, that the person 
appearing therein as guardian of the minors was the 
karta of a joint Hindu family of which all the 
plaintiffs w’ero members. Rent Pam Phntl v. liam 
Lai Dhukri, I. L. P., 13 Calc., ISO, referred to. 
Sham Krishna v. Ram Das I. L. K., 2Q All., 162 

63. O bj-e (■ t i o‘n to 

description of minor — Permission to sue. Proof 
of — Civil Procedure Code, ss. 440, 578 — Act XL of 
1858, s. 3. — Although the proper and regular manner 
of giving permission to sue on behalf of a minor is by 
an order recorded in the order-sheet, there is, never- 
theless, nothing in the nature of the sanction provided 
by s. 3 of Act XL of 1858 which takes it out of 
the general rule of evidence that sanction may be 
proved by e.xpress words or by implication. Where 
on a construction of ^le plaint and the pleadings it is 
found that the minor is the real plaintiff, the mere 
fact of his not having been properly described in 
accordance with s. 440 of the Civil Procedure Code is 
no ground for setting aside a decree passed in the 
suit. Bhaba Pebshad Khan v. Seoeetaex op 
State toe Inhia . I. L. Calc., 159 

64 , . — — — — — Error in the 

frame of a suit against a minor defendani, EJfeet 
of— Q-uardian “ ad liiem ” how appointed— Sanction 
of Court without formal order. Effect of — Sen ice 
of summons — Civil Procedure Code (Act XIV of 
1882), ss. 100 and 443.— The plaint in a suit 
described one of the dofondants thus : “ X C, guardian 
on behalf of her own minor sou, S C.” Upon the 
presentation of the plaint the Court directed the 
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ron(tnti«E2 

6 BEPEESENTATION OP m^OR IN SUITb 

—conttnned 

vhicb tbe decree was passed tbat O did represent tbe 
uiliois as guardian for tbe suit, aud as tbe decree 
cspnss’j named tbem as sued by Q, tbeir guardian, 
tbe minora ivere eapressly made partUa, and were 
properly represented by G San t ^aravaa, J 
L ■R 1 12 Bom 427, and San Saran Moxira t 
£/ isZ>aneru< 2 rt Z)elt, 2 L B, , 16 Cale ,40 LB, 
15 I A , 195, followed- \ AstrnzT Moasoax Kjob 
t EeISHHAJI BAtLAL GoCRAtS 

[I li R , 20 Bom , 534 


against some miaors tbe defendants were set out in 


poses of tbe suit She was not, however, guardian 
of tbe property and persons < £ tbe minora under 
Act XL of lb5S Sild tbat tbe minors were not 
parties to tbe suit i that tbe order making Sbaroda 
guardian ad Uitm was not made m a suit in which 
tbe minors Ucre defendants and that thesuit must 


such as tbe one above mentioned into a eutt tH.ainst 
the minor Qntv Cbcbh CEtrccEBBOxrr o STau 
KiasEH rAoo&E I. X> B., 11 Calc , 402 

76 • - - — • ■ ■' • S**t ayaxntlptr- 

tonqfxohoie eila/e a cer/i^cnre of admint$lratto» 
it oiiatned — BtyM of yaon/ias io 


the onguial defendant, pleaded minority Utld 
tbat, notwithstanding tbe appointment ai guardian, 
S ought not to base been made a defendant, tbe 
original defendant not bcing-i minor w lieu tbe suit 
was instituted KBtsn>A ^loaoct. Shaba v 
AECAB dCUBA llUAK 9 C. Xk B., 2^ 

76 - .1 — - — Apptaranct fur 

minor— BoUct oj decree— iVeieace ofraktl—^A 
statement in a dcciectbsta vakil bad appeared and 
was present in Court for a minor uhcntbedccreewaa 
nude was bild, in a suit to stt tbe decree aside as 
being made behind his back, to be notice to tbe tiuoor 
of the decree having been made ncKHTAKCB 
UiinTAcaaiuss r Kchoo-ca Motes Dasu 

[25 W. B-, 280 


MINOR— continued 

5 REPREsEbTATION OP MINOR IN SUITS 
— continutd 

77. — Cinl Procedure 

Code, i 442— b 443 of tbe Cml Procedure Code 
refers to a case where the plaint on the face of it 
appears to have been filed by a person who was a 
minor Best Bah Bann r Ram Lai. DariBi 

[I Ii E , 13 Calc , 189 

78 ■ ' ■ Minor, icAen 

iound proceeding! agatntl him—ilmor* Act 
(XX of lk64J, I 2—&utl ly a minor o«e year 
after attaining majority torecoxer property told 
•IS exeniftoii of a decree oltatued ayatmt Atm 
during minority — In 1870 a creditor of the 
plaint^a father brought a suit fhiO. 6i3 of 1670) 
agaiDst the plaintiff and obtained a moncj decree 
against bim The plointiS wag then a minor, and 
bis estate was administered by the Collector of 
Ratciagin In this suit he was represented by his 
mother and guardian At the sale held m 1871, 
la execution of the decree, the property m question 
was purchased by tbe defend int, who obtained pcs* 
session m 1879 In 1879 tbe plamtiQ attained 
majority and in 1882 be brought tbe prtsent suit to 
recover tbe property from tbe defendant Stli 
that the plaintiS was not bound by the proceedings 
in suit No 573 of I&70 as be bad not been properly 
represented ns rcjuircd by s 2 of 4ct X\ of 1801 
Visunu Eessbav V Raucoakuba Buaseab 

[LL E,UBomildO 

79 Dsesiion of 

Surtty OjJSfers under Boundary Act ( XXVlll of 
1856^ — Beprenntation hy Manager apjwiafetf 
under Mad Bey T of 1504, « 8— A Survey 
OiBcer in 1875 held an enquiry under tbe Boundary 
Act 1&(^ and demarcated certain land out of a 
xssuDdai-j At that time the umindar was a miner 


aetd that the decision of the Sarrey OiScer wa« 
binding on tbe lamindar KababaJR r Secbetabt 
OF Stats tos Isbia . I. L E.» U 308 


from tbe minor as neces»anej in an action Irtc^in 
against him by bwatfcniey Watiub r DboiiO 
Baboo . t IkE, 7 Calti, 140:SC IkE,4S? 
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MINOE, — coniinued, 

5. BEPBESENTATION OP MINOE IN SUITS 
— continued, 

the minor to have himself properly represented in 
the suit by a next friend. Eoraoif Bai v. Chabiidas 
LAiiOOBHOY . . . I, L. E., 13 Bom., 7 

; dUesne profits — 

Decree against a toidoio TGpy^esenthig estaic^ 

enforced against a oninor adopted son, through 

fhe widow as his gtiardiaH—JDevoluiion of Uahiliig, 

along with estate, upon the minor, without his 
having been made formallg a party to the decree— 

Sis similar liability in a suit for mesne profits. 

A minor, who liad been adopted by a widow as a sou 
to her deceased husband, was not made a party to 
an appeal which she preferred after the adoption, 
from a decree made against her when she represented 
the estate. Sold that, as liability under the decree, 
made when the widow fully represented the estate, 
devolved upou the minor on his adoption, the widow’s 
estate being also thereupon divested, it would be 
right for her to continue to defend but only as 
guardian of the minor. Also that, it having been for 
the minor’s benefit that the widow as guardian should 
appeal fi'om a decree, which had already diminished 
his estate, the minor was bound by tbe adverse 
decree of the Appellate Court, although he had not 
been made formally a party thereto. The principle 
of the decision in Dhurm Bass Pandey v. Shama- 
soondery Behia, 3 Moore’s I. A„ 229, referred to, 
and applied in this ease. Seld also that the minor, 
by his adoptive mother as his guardian, was liable 
in a suit for mesne profits, brought after the decree 
upon title; it being made clear that tbe suit for 
mesne profits was substantially brought against the 
minor. Suresh Chunder Wum Choxodhry v. Jugut 
Chunder Beb, I. L. R„ Id Calc., 204, approved. 
Haei Saean IMoitea v. Bhbbaueswaei Debi 

[I. L, E., 18 CalG., 40 
L, E., 15 I. A., 195 


70. 


Costs — M i nor 


not represented by a next friend or guardian — Costs 
against such minor’s estate — Application for leave 
to sue as pauper — Civil Procedure Code ( Act SIY 
of 1882 J, ss. 441, 442, Neither s. -141 nor 442 
of the Code of Civil Procedure (Act XIV of 1882) 
gives any authority to a Court to make a minor’s 
estate liable for costs. A applied for leave to file a 
suit in forma pauperis against B. B resisted the 
application on the ground that A was a minor. The 
Government pleader also resisted on the ground that 
A was not a pauper. The Court, without inquu-ing 
into A’a pauperism, rejected the application solely 
on the ground that A was a minor, and that he 
was not properly represented by a ne.xt friend or 
oTjardian. The Court ordered ail costs to be paid out 
of the miuoris estate. The minor died soon afterwards. 
The Collector then applied to the Court to attach 
certain property in B’s hands which was alleged to 
form a part of the minor’s estate. B objected, but 
the attachment was allowed. Meld that the order 
for costs, as well as the attachment that' followed 
thereon, were illegal and ultra vires. The order 
was clearly opposed to the provisions of s. 444 of 
the Code of Civil Procedure (Act XIV of 1882), 


Mils’ OE — continued. 

5. EEPEE3ENTATI0N OP MINOE IN SUITS 
— continued, 

Wader which no order affecting a minor can legally be 
made without such minor being represented by a 
next friend or guardian ad litem. Amichamd Taiak- 
OHAin) V. CoiLECTOE OE SHOBAPCE 

[I. L. E„ 13 Bom., 234 

^ ; — Puit on behalf of 

a person alleged to be, but not in fact, a minor— 
Procedure to be adopted when suit is instituted 
through next friend on behalf of an alleged minor 
who is not so in fact — Plaint, Amendment of — ■ 
When a suit is instituted by a persou alleging him. 
self to be a minor, and the suit is brought through a 
next friend, and when it is found that the plaintiff 
was not at the date of the institution of the suit in 
, fact a minor, the Court should not dismiss the suit, 
as the defendant can be fully indemnified by the 
payment of his costs. In such a case the proper 
remedy is for the defendant to apply to have the 
plaint taken off the file' or amended, and if it be not 
amended, the nest friend’s name may be treated as. 
mere surplusage, and the suit be allowed to proceed. 
Taqbi Sxsv. OBAiDtraiA alias Nanhb Nawab 

[I. L. E., 21 Calc., 886 

I Net Lam. Sahoo v, Kaeeem Bdx 

[I. L. B., 23 Calc., 686 

72. — Suit b'r ought 

on behalf of a person alleged to be, but not in 
fad, a minor — Procedure on discover!/ that the 
plaintiff was of full age at the commencement of 
the suit. — A suit was instituted on behalf of a person’ 
alleged to be a minor, through hei’ next friend. The- 
plaintiff obtained a decree. The defendant appealed, 
and on this appeal the alleged minor applied to be 
placed on the record in her own right as respondent, 
stating that she had attained her majority since the 
institution of the suit. The affidavits, however, by 
which this application was supported, showed that 
she had been of full age at the time when the plaint 
was filed. Seld that the. suit must be dismissed. 
Pagui Jan v, Obaidulla, I, i. It*, 21 Calc., S66, 
dissented from. Sheoeania v, BHiEAT Singh 

[I. L. R., 20 AIL, 90- 


73, — Bepreseniat i o » 

by guardian of person* though not of estate — Bom- 
bay hlinors Act ( AJS. of 1S64J, s, 2 — Becree 
binding minors*— In execution dfa decree against 
the estate of Y, his estate was sold, and it ultimately 
came into the hands of the plaintiff as purchaser, who- 
sued for partition. It was contended that two of the 
defendants, parties to the suit in which the decree 
was passeA being then minors, were not properly 
represented by their mother, (?, also a party defeii- 
lant to the suit, she not having obtained a certificate 
)f administration under Acs XX of 1864, and that 
;he decree did not therefore bind them. Seld that 
I. 2 of Act XX of 1864 did not apply, as, though 
lad not obtained a certificate, she did not claim charge 
>f the estate. Yijhor v. Jijibhni Yogi, 9 Bonu, 
U3, and Jadow Mulj v. Chhagan Baichand, 1* A,. 
2., 5 Bom., 306, followed. Seld also that an issue 
taring been raised and determined in the suit m. 



( 1021 ) 


DIGEST OF CASES. 


( 5922 ) 


^UNOR— contjnufd 

G CASES UNDER BOMBAY MUfOBS ACT 
(KX OP 1864) — continutd 

90, Natural father of minor — 

Adoptwn-^Besxdence qfmtnor — Tbc natural father 
«£ & uunor nho has been adopted into asotber family 


IiAEsasnaii t> SuBiDnA.® Vi.aiiDBTTAKi.B 

[I Ii B , 3 Bom , 1 

01 ForfliPTi fniardian — Suxt 


a suit was hroight by tbc a^tut of a minor’s guardian 
appoiated by U H the Gaibwad of Batoda it was 
-ordered that the piocccdingi should be amended 
by describing such agent as the next friend of the 
minor, m which capacity he was then pvmitted to 
sue irAGA''BRAI PcasaOTlUADAS B VlTBOBABtM 
NASAtA'rSBer 7 Bom, A 0,7 

92 CoitlBcate of administra 

tloa— JhfAer *ui»7 on bthaff of minor son —A 
father oa behalf of liis minor son entitled to property 
m bu own right must obtain & certificate of admims 
tratioQ under s 2 o! Act XX nf 1804 blTA&Ait 
Boat I Sitasau GAVEsa 6 Bom, A C,2S0 


08 - - — TTtdoto SKin^ on , 

Malfa/to A iridow pitliout a certificate of od 
taiuistrat on under Act XX of ISllis pn eluded from 
hriQging a suit in her own name in respect of her 
minor sou a property Qo?Ai- KAEEt r RaaiabaI 
SAHSBpAIVADBA'f 13 Bom , 17 

04 . Sute ayoinst 

tMnar-~'BcK«r of Judge —i) 2 of Act XX 

of 1804 docs not pruhibit n person havinga claim 
against a minor from hrinfing a suituntil a certificate 
of admiUkstmtion has been granted lie may 
properly bring bis suit, but immediately after his 
doing so be should apply to the Blstnct Judge 
for the appointuiCilt of an sdnumstrator nod it is 
compcteuttotbcBistrict Jiid,.c uuders dof the Act, 
to ToaVe that appointment 1 m be Momau Bcta* 
cBANb ll Bom , 21 


not obtamed a ccilificato of administration to the | 


tbo pnncipal Ci«il Coift of the diitnct. As 1 


SilNOR — conUnatd, 

6 CASES UNDER BOMBA! MINORS ACT 
IXX OP 18&1)— contiiiuccf, 
appointment of a fit person to bare charge of the 
property of the minor and to protect his estate, 
the proper course for a Court, to which a plaint 
ou behalf of a mmor is presented by bu friend, 
is either to refuse to accept the plaint, when there u 
no pressing necessity fur its acceptauce, or m case 
such pressing necessity isists, to accept tbc plaint 
and stay proceedings until tbo plaintiff has duly 
obtained a certificate under the Act Vucon r 
JcJiBiiAi YA^t . 9 Bom., 310 


90 — — - — Siii< against 

rainor — A suit against n minor whose estate exceeds 
U2aO in Talue cannot be proceeded with unless he 
he reprisented by a poison hoUiog a certificate of ad 
ministration under Act XXofiShA The plaintiSmay 
apply to the District Judge to appoint an sdmiuutra 
tor if none such has Ken oppointcd. Dqotdiba 
Lacshouam I knsA 6 Bom , A. C , 219 


97 


Guardian tcMeui 


porltog to rrpriseut the miner BaJI IIiitAX e 
DainuBAoi bAPaUAU I L Ih, 13 Som., 18 

98 Guarrfinn'-.fct 

AX of 1SS4 » 2—Proe'd\tre—Ctii! 1‘rocedurt 
Code CMi t «/ 1S?7; * 440 -Act \X of 1801 it 
not superseded by Act \ of 1877 Whiri. therefore 
a widow daisied to have charge of property in trust 
for her minor ions it was bcid ueccison under s 2 
of Act XX of lSi>4 that she shouldobtsiu a certificate 
uf admmiAratiOTi if the whole estate wai of greater 
\tdue than t 2uO and that it was compitcnt to 
the Court if there Was any pressioz nccctsitv fowing 
to the operation of the lai; of 1 niit it on) that a suit 
•bouiJ be broaght at onCe, to accc] C Ibo pUiut anil 
stay proceedings uutit the mother bud ohUmed a 
certificate under Act \X of ISht IfcriiiiDturu r 
buroir I L !£., 3 Bom , 149 


of a dccreo being passed in the minor t faiour, the 
Court can in tbo absence of an a Iminulrator under 
Act \V of Ifiul male such arrangements as it deems 
expedient for the security of the minor t rstatc, as by 
appointing au adcninutrator under the Ac . Nao 
T tCAKCK 0 IfADVAJI UADASUIT 

It t R.. 3 Bom , 339 

100 •— , IhnJu laio— 

Jotmt femily'—Uaitpaealei laisor— Cerfi/Jco/e oj 
ad>at»tt(rat»o» of miaor't stars tries arceitarjr— - 
ITaajyer —Three brttbers bitouing to a joint 
Hindu family instituted a suit in the Coart of a bub, 
ordinate Judge m thiar own ooims and on behalf of 
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MIRASIDAKS 

See Cases undeb Lakdioed asd Tehasi 
^ — Mieasidaeb 

^feLANfcLOBD ASD XENASt— S ATDBB OB 

TENA^ci I L R , 17 Bom , 475 
[X. li B.,IdAIad.4B5 

lUSABPBOPllIATION OP PROPERTY. 

iiee CeKIIEICATB OB AnMIiasiBATlO’T — 
EeFECT op CEBtlTlCATB 

[6 B. L B., 371 
See Ceimisai. JIi8appbopeut:on 
See ReceiTEB I Tj R., 17 Mad , 501 
^1 Ii R , la Mad , 23 
l.I>.ll,20MaA.,2a4 
I. L R, 27 Calc, 273 

IDamagea for — 

<See Hiwdu Law— Joint rAiWLT— S am op 
Joist Fauiet PaopsBTSiw ExEcrnow 
OP Decbee. etc 

IL L R., 24 Calc , 672 


MISCARRIAGE. 

1 Causiag mlsoarriage — P«a<i^ 

Cede, s 312 ->-The effatee (I(.fias J la s 3 U can oai; 
be cotamitted when a wom^n u m feet precoMt 
V Eabcx Patiub 16 W. B , Cr., 4 

2. — Peruil Code, t 312 

— " TTtii chtld”-^Sta<i» of pregnamtf tmmalertal 
—A woman ii with child within the ueaiitos 
t 312 of the Penal Code ae toon ti ehe is pregnant 
Meld therefore, where a woman was aequilt^ on n 


n: li- R, 9 Mad . 369 

3 Attempt to cause miscar* 

tiage — Cade u 312, &ll—la & cam iu 
which the child was full grown the Court de lined to 
convict the accused of ciusing miecarriA^o under 
8 315 of the Penal Code— that section sapposiag ex- 
pulsion oi the child before the period of gcstaiion i* 
completed — but convicted them of an attempt to 
cause miscarriage uuder is 312 and 511, read 
tesrether OaEEK r Aecwa Dewa 

[19 vr. R, Cr , 33 

MISCEEliANEORB PROCEEDUrGS 

-- — - Civil Pfoceduro Codo, 1877-1383, 
a.e47(ActXXinaflS61,s 3S)— Proerdnnf— 
& 38. Act XMlIot U6l, was rot intended to i^e 
the procedure and the powers of the Court which 
may bo applicable in suit* before decree appliwhio to 
procLcdings in suits after decree but to prorido a 
proctduie a* tveatVy tcacmbling Act VlII of lA'9 a* 
possible for other cases not hi.tng slut* Jw the 
JIATTEB op THB PSrlTIOV 07 JODOO IfoNEE Pmeb 
rVl TtT r, AaA 


MISCHIEF 


See AriEiiPT To coimiT Otpexce 

[3 B L R , A. Cr , 55 

See CoMPtAiST — IisTiTPTioN op Com- 
PtAtST AKD BECEaSABT PEElIsn”«ABJEB 

[I E R. 21 Bom , 638 
See CoupOENDlNO Ofievci 

[LE R.23 Bom, 889 
See OpTSACE stiATisa To Doctjmevts, 

[I L R^ 13 Mad., 54 
See Tebpi I L R, 15 Calc., 388 
[L E R, 17 Calc , 852 


1 r , I « I . penal 

Cc - ' » TTiinal 

Cc ■ lef IS 

on \ ^ ^ ^ and 

it mast be veri dear before ronrietion that the 
accused has brought himself within the meauiag of 
B 42o of the Penal Code Is tus uaTteb op iee 
PETITION OP RaU QUOIAJI blVGH 

[6 W R , Cr , 60 


tion of aome prop<Hy or sniha change in the pro- 
I pert; or the situation of it as dcstro) s or diminishes 
its aalua or utiUty or aff'.cts it injsmouslj The 
probable coostquenlul damage to other propirtj 
would not of itself conslituto mischief tN0t>pE0ira 

[4 Mad.. Ap , 18 

3 • PeHul Corfe, / 42$ 

--TTfony/ul tHlenliBti In order to conrict a penoa 
of the ciltDceof mis hief undtr s 4-0, Pinal Code, 
it I* for the prosecution to pfoie that the accused 
csoseJ dsmage with a wrongful intent with a know, 
ledge that be was not justified m doing >t and that 
the party uadcr uhose oilers he was acting had 
no reallitle lasuB Cbesdeb 'M nsDl.e r Itoimt 
SBEjen . . 25W R,Cc,e6 

4. Damage to non-existent 

right— Pr«jl Code, * J3o — /freense *o/g — Datnase 
I done beltrreit date ej" tala and nriat qf erW^cat* 
•—(Xyonafal lott to properto held wnrf<rtiic&i(i;<lf<« 

I Ttt'. damage coatemplati'l in » l2o of the 

Venal Code weed lot fitetssudy c usist in the in- 
ixingcmcntof nacxuUu, presiut and co-n] It te right, 
hut it may he cans d by an ait done now uitli 
the intcnlim of defcatiii„ aod reudcriD.. lulructuous 
1 a right about to come into cxutiiicL \ny ptrson 
who coutraefs to 1 iirclmo propirty, and pays in a 
portion of the purchasc-moiey, ha* such au intircst 
in that property, although his title n ay uct hi com. 
plctc or bit right final ant coiclutoe that the 
dcatractiou of such j roj trtv luay cauio to bun 
wroogful lent or dama-c wvihitv Vtie uicavuog of 
• 425 UEABVA Das (jUosb t Ncs-EBrt>ri'« 

lERR. 12 CqIc.CGO 

6 - — — Invasion of right causing 

wrongful loss— Cod* f let ILl* of 
ISGOJt •* 3n-12j— jrrony/iij rei{r<iiH/ — Where 
eom^mant had for the parioic of removal placed 
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DIGEST OF GASES. 
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XIOTOR — continued, 

6. CASES UNDER BOMBAY MINORS ACT 
{XX OP 1864) — continued. 

tbdr minor brother to set aside an alienation of the 
family property made by their deceased father. The 
Subordinate Judge ruled that one of the plaintiffs 
must procure a certificate of administration under 
Act XX of 1864, 3. 2, before the suit could proceed. 
Meld that no certificate was necessary. The manager 
of the family should be allowed to proceed with the 
suit as next friend of the minor, with permission, if 
necessary, to amend the plaint accordingly. Nae- 
siNGEAT Eamchanhea V . Venkaji Keishna 

[I, L. R., 8 Bom., 395 

101. JProceeding to 

enforce award — Civil Procedure Cods, 1859, s, 327 
— Bom, Act XX of 1884, s.2, — As proceedings taken 
'to file and enforce an award under s, 327 of the Civil 
Procedure Code are of the nature of a suit .within the 
meaning of s. 2 of Act XX of 1864, a minor must be 
represented in such proceedings by a person holding 
a certificate of administration. Vasddkb ViaHStr 
r. Naeaxan Jasaenath . . 9 Bom,, 289 

102. — & u a r d i a n — 

Guardian of property — Guardian of person — 
Necessity for issue of certificate of administration 
in order to complete appointment of guardian of 
property. — The Bombay Minors Act (XX of 1864) 
does not, in terms, piovide for the appointment of a 
guardian of the property of a minor, but only for the 
grant of a certificate of administration, so that, until 
the certificate is issued, there is uo such appointment 
of the guardian of the property as will e.xtend the 
age of the minority from eighteen to twenty-one. 
But it is different as regards the appointment of 
a guardian, of the pei'son. The Act provides, in 
terms, for such an appointment being made, and no 
certificate of appointment is contemplated by the 
Act, ou the language of which it is plain that the 
appointment of a guardian of the person is complete 
on the order of the Court being made appointing him. 
The plaintiff’s mother, G, died in 1866 possessed of 
property which she had inherited from her husband. 
The plaintiff, who was horn iu 1S5S, was then a 
Aunov of the age of eight years. In 18t!7 the plain- 
tiff’s matei’nal grandfather obtained a certificate of | 
administration. On bis death, an order of Court was j 
made ou the 21st March 1873, appointing the Nazir 
of the Court administi’ator of the property and the 
plaintiff’s mother-in-law the guardian of the person 
of the plaintiff, but uo fresh certificate of adminis- 
tration was granted. In 1880 the plaintiff brought 
the present suit against the defendants to recover 
from them the property left by her mother. The 
defendants contended {inter alia) that the plaintiff 
had attained her majority iu 1874, when she arrived 
at the age of si.vteeu, and that the suit was therefoi'e 
barred by limitation. The plaintiff, on the other 
hand, contended that the Indian Majority Act (IX of 
1875) was applicable, and that, under its provisions, 
she did not attain majority until she was twenty-one. 
i.e., until the year 1879, and that the present suit 
was therefore in time. Meld that the suit was not 
baiTcd by limitation. The Indian Majority Act (IX 
of 1875) was applicable (except so far as its operation 


I MIINOE. — concluded. 

, 6. GASES UNDER BOMBAY MINORS ACT 
(XX OP 1864) — concluded. 

was deluded by s, 2), inasmuch as there was a 
guardian of the person of the plaintiff in e.xistonce 
both when she arrived at the age of si.vteen and also- 
when she was eighteen, and therefore the period of 
minority for her was extended to twenty-one years of 
age. Yeknaxh a. Waeebai 

[I. h. K., IS Bom., 235- 

103, ^ jict XX of 

1864, s. 18 — Assignment toitkout sanction of Court, 
— S. 18 of the Minors Act XX of 1864 applies only 
to persons to whom a certificate has been granted under 
that Act. An assignment of a mortgage thei-efore 
by a widow, acting as natural guardian of her minor' 
Bon, but who has not obtained a certificate under the 
Act (XX of 1864), is not invalid because effected 
without the sanction of the Court, MANlSHAifEAE 
Peaejitae V. Bai Muh . I. L, R., 12 Bom., 688- 

104. Bombay Minors 

Act, s. 12 — Surety for guardian of a mtiiof^s 
estate — Belease of sxirety — Contract Act (IX of 
1872), s. 130 , — lYhere a surety for the guardian of a 
minor’s estate .appointed under the Bombay Minors 
Act (XX of 1864) applied to be released from his 

on account of the gujirdiau's 

_1 -f the estate, — Meld that the 

very object of requiring security was to giiarautee the 
minor’s estate against such misconduct or mismanage- 
ment ou the part of the guardian ; that the surety 
therefore could not be discharged j aud that s. 130 of 
the' Contract Act (IX of 1872) was not applicable to- 
the case. Quesre — Whether the surety may. not 
apply to the Court for proteotiou against the guar- 
dian, Bai Soiri v. Choeshi Ishvaedas Maegai- 
BA3 . . . . I. Ij. R., 19 Born,, 245- , 


MRSrORI'PY, DISABILITY OF— 

See LntiTAiioE— Statutes op Lmir- 
ATioE — Act XXV op 1857, s. 9, 

[13 B. L. E., 446 

See Liiiitatxoe— Statutes op Listir- 
ATiOE — Act IX op 1859, s. 20. 

[13 B. L. E., 292 
L. E„ 1 L A., 167 

See Cases uedeb Limtatioe Act, 1877, 
s. 7. 

See Lihitatioe Act, 1877, s. 8, 

[L L. E., 10 Bom., 241 
I. L, E., 13 Mad., 236 
I. L. E., 18 Mad., 436 

See 'huiitkiioTs Act, 1877, aet. 177. 

[I. L. K., 18 Mad., 484 

See Madeas Reveeue Rmoveey Ac^ 

a. 59 . I. L. E„ 17 Mad,, 189 

— Evidence of— 

See Eitdeece Act, 3-35, 

[I. L. E., 17 Calc., 84& 
^ I.L.R., 18 AIL, 478- 





6. CASP 

Si&SSSaS'iSj 


SiSf ““S' «' J.5S*'>S»S 

of the ‘Certificate w “'‘^ «nder 

Joi. _____ fi. I,. H i 


loi. u. L. R 

— -~-_ \ 395 

Ool?S:yto 

-Pi’ocedure Cod!!^^ “"'ai’d 

^eaniug s naE •/' 3^7 of tie 

^opreseuted in Z of 7«ft?* ^ .ivitbi„ Jl." 

a certificate of ^™ceedin^s bv' “ ttusl 

'• j A ‘v" «”*"“■« VAr™"" ‘«i*v 
Joa.. '‘“■iMiM , ^ >'""»«> ri„J| 

^ ®OQi., 288 

■n 


^^olndeaf^ ^ 

S“ardian „/„ °-5" s. 21' .• 

13 Boa; _ 2g 

‘«p;“i‘ii«STcrgs«”*^ ■ 


'‘- order to conp/et/ ^^'^^-fioate of . Person- 


I f&Ss-S£|-e 

SSL” “TSSfiJS ®»‘»»S‘i°„?“’p'“‘“i 

^r: 

n/rT^^_^ -“OOl., 245 . 


‘fi’ms, for ■ °,, ''''® PewoQ. Tj,!. /PPointment „f 
owtificate of n '•‘■'^^“'otmeiit P'-ovides* bf 

^ct, oil the I, P^°'"^“ont is 'cMf '"»®ade,aud , " 

“ippointiiielit of“”"a?o of «’bicb by^tbe 

^atieordemf.f ^’"“‘'^’a" of fb P'aii. /.f 
plaintiff./*^ Court being madr''®°“ ‘'°'nplete 

'^•opertv ..biJ, "'°^ier, -PPointiu.|iL 

,7 n “oo Possessor _/. 


r“ plaintiff, „n,„ ^“uerit, 

^“‘•“ftbeagc oLilli *'°"’ b. Ys^s""" ^‘"®'^ai,d; 

^?">ateriial^„ a 

“^owtratioii. " o;?t- 7 °btaiued a 

aVcoi! °Paib 1S73 '•‘o order o?Srt® 

Albf 

*;^c PlaintifF, butl'^""J^^‘’^“ardhu nr^T ^bo 
'OQ «-as granted ^ t ‘'ortific it/_i'^‘’ P'’‘'son 

Pff^^fc suit aLn,t'‘i ^^"‘bepiSilf^Jaiiuis. 

* ^beui the ^bo defend brou'^bt 

attained ber nia „..•?*'■ «'''«) tlnff i-n; The 
® age of sixteen ^ ^874, ,vlien^^® Piaintiff 

1 bv i;—:!. ,. ' and tbat ti./> _ .. Osbearriv^j 


-t- Ii. R If 

Ce Ll3txj.^j,j. „_ 


-X^XTY OP-_ 

Ce blJaT^ J, JQ q„ 

^"tOK^4crxXyop"S.3® Lnt 
“^ee ^t3riTAT/ojt~«T, 

^^xoK-_4oTlXopis7™|./cf 

■^- -“.1 1 1 . fl..^ 257 ; 


“-ars contended t, -4/ b.y ber 

attained ber iiiainHi tba 

® age of sixteei. ^ ivIien"T Plaintiff 

ST.fe"/£s Ssisi “ ® •“ 

b-uiiti'tio.;®^- tbe ,Sirr^ 

as Its operation 


-O. Xj. 5 

*e Cases under t ' ^ X. n/, J 

S. 7 . Xllni-ATION ^cr, iS; 

T. ri . ' 


acr. If 

f^#.'73‘’*-fa 

*” i.>r.«7,„.. ?;• “ ««A 43 

tS7/, AKr. i77_ 

i'fADEAS I?ErEV7T'^’7,^®^“'^>^3^ 

■’• “ . "rE^iTPT 

Evidence Acr,s. 35. 
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DIGEST O? Cla2 


t ---5 } 


t-ih* — t^ultaxtd^ 

S. C. Qrzrs r. Drsoo Bit^boo Biswas 

p2*Sr.B^Cr^l 

la. Palliag Bp stakes laTrftiUy 

pl&ced at sea vntlim temtonal Bracts— 
Ft» 2 t Ccdt, It 42 q amd 427 , — Where ocrtiJi cf the 


s Dti^h^anaa nll»:e, it teas held that the Pcsal 
Code was the sabstanlire law apphcalle to the «»< 
and that the cSence »xo icted to mischiif \nthia t&e 
ZBcsEicf of ss. 425 and 427 of that Code Bsu. e 
Kastta Baaia . , a Bqijl, Cr , 03 

1&. Opeoiog imgation sttuce 

at wrong time— C<idt, t- 4io — the dtfea* 
danta wire convicted of tniachiit under the ftdlonzL; 
arcnmstaoces. Danog certain siasosi of the x«-Ar 
they received water through a Jaiee for the irri- 
gation of their lands. At ano her sen^n the alniee 
waa cl<Si.d and the water alio red to dovr to the Uads 
of otho' enJtirators, Thu armogemtut was pre- 
scribed hj the rerenne anthontie* and the defendants 


j i£33CSISr— 

AST chda i> It, tiie cansnir ei a 

* n-hi, was huI2 As le enly 
WTCtnc, asi t> csatltire sna^^f wi^a 
the 71 e a ;' . -n , :r cf a. vf she Pens! Ceoe. E-ro 
.Anstaa CXe“y *. pelA»»ein» Xwc«t.«ccv f X» X., 
i .2^2, tXA^ed. Qrtis-BsniAM e. Ja^A 5-. 
xira Es:xA3; Bbatb 1. 1^ S, 10 Bern* ISS 

33. D&tnsgd to titrcB^h 

Anatin; logs.— The aecnod we-e <vnx.es.ai 

Wen* «j5pi>r<iJ w a a£.nr i.=:S.r i_rv^;h a -v 
same cf tae 1 cs ssm;h the arei »{ ti- 

lnd:«. IT/iJ that the Anwiaxa was SaA VxCtiT- 
irar$ , 5 Ap., dO 

21. — Si«ctton by ope iOABt ottBer 
of «di&ce wttlioal cesaen* ^ otheirs— 
< Zeni he Jiyytta.* rirz^'-r -/Vae l .We t 4-0— 
BV«.»5 ef fi>*— X a joc-l oW5<r ef * paje»l vf U*A 
erected on U an cd see w.AaI.S (he ivnsi&t an I 
acaxnst the wi'lof 5 arother ^ceit ext ir Vdis- 


the defaadantt within the tBeanias of t. 4d3 of the 
Penal CodA Axotmiotra 7 hlod., Ap » 39 


he lihcly to cause, \TTons;ful loss, and that, as the 
house and garden on which the accused was engaged 
would be the &rst to be swept an ay luthe on »tof the 
dreaded breach in the bund and co’iseiiui.iit irrnptiou 
of (he ri»er, such guilty knowledge or inKnt could 
not lexsonably bo Inferred on Ui* part IS Tilt 
jcatiEB o¥ las rEiitiow or I’UAS Xatk biiaua. 
Ib tes uatteb os tbs setitiob os Uoma Xatm 
Bakeejee . . 25 W. Il.« Cs.* 00 


nghtr KAilAKEianHA CHETTI c. i’AtAMAWM 

JiroABEAK . X I». Jl , 1 Mod., -03 

22. — . ifirtias* 

(ia» o/tfafrr.*«^fly— Pr»ol Code, * BTi/fc* 
eourst.—\\ here upon the evidence it apixand that 
the compUiiunt was the eiclusiie owner of i» t*M«r* 
course, and that the accnicd had no sut of tlfcht 


theedi^ had bicn erected i) (hell brought a tuit 
iQ the Civil CoArt to otahliAi his title to joint 
VOmcssioq of tlu whole }urc<l and for a ilerhntloii 
thatXw 

and he ■ 

aoced I ■ 

went on 

charged , 

eommiU ’ 

i>ubse<)ucuUy the accused found tlu men In tlieiiu* 
I ploy of .4 were puUtng up this rrection. a iianUs* 
I Ibana, agaiu, uni Be(ordiii,.ty piotatul avaiiut U< 
crectioA, pulled >louu the hamluos thrust aside Ihe 


I fuiUicr I*r CoNMNiiiUV. J, thsl Ihe aita of Uie 
C> uiplainauta in inxtiiig the nawt at lliMia aukuuhd 
to uiierUief, and eiiiu' wlthhi lb.' | tiriitwof «. (-.t » f 
Ibt IVoal Cide. KBlHSe* « . U Ale OviM All SrlXO II 
( {X. Is. II., 3 C.ila, 07J; 1 O. L. IK. 3fi2. 

I ta a I*. IK, 02 

30, BostiUDlloii of cirotsv— 

e/iiaiMifi f iff lee MsKirr-— ('«< 

I tom — 1( ‘ . I , ■ 

Ua diat 1 . , I . , , • 

I uSiMt. • ■ • • , 

of l>n»r . • ■ f 

ila skill a»«>r>liitg to the nuiem y( ihc (Muutr^ 

t)liKav-Bvii.As* 1 Udiiviia PlTMA , ' 

(LIi. IK, 8 Boia , 235 

3tl« ' Ucatruolluti of liuiuor>vl 

aotiUiUtfllt I'roU e.4Q0,-tUo de.ttuan«u 
of a iVaunieiil ' *Ui iicliig an ft>,rctmiiit iwil f r lin- 
htolallly »«ay iiii'.llliito tlio olTinro of imschlef wilhhi 
llic uurtniiii(«r ». i:tf of the I'uml CeKU IJtiEv 
«>.Ntkit>iir , , . I. L.1K, 5Mad,dOJ 
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^^SOSIEF-^ooniinued. 
certain 


DiaEST OP CASES. 
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on fn n.„ and turned tho goods off the cart 




on to the road, and’c^rpla bau t 7 “ 

at once le.^vin. t^TST away 

stance, a :riS-;^S 


a jomp^ound within the rneaniug of s. 


?enal Code. Th^t Zr ‘^23 of 

, ^ Aflat sectioa rcouippq i 

IS convipforl «4J Al, - ^ - "flat, I 


Code could norbei;7ahed Zt7hafJ,“' 

2reld also tluVs d^^do^ ^25. 

Plato damage of a desTruct vcctracto “If 
merely that there should be au inS^of 

SSi“n iSr ” 1 

‘Sit' «f'^^-t“hfdrS 

jTrGGB'jnvM-^n^ TETmo.Y op JOGMSHWAE DaSS. 

JoGGBsnnAE Dass V. IVOPLASH Chundee Chatobe- 
‘ • I.I-.R.,12Calc.,55 




. before 


fTt A 1 01 cue 01 

^bai he actudly caused the cattle to ImTcViat:;; 


fliusfc bo pro; 


f-hof ul Ty tue cattle to 

PoEBEfrit^l-^^ ^‘¥y to cause dam. 


J’OBBES “• CHAN|BA‘BHmiLiUEaEE 

-SArq/iS5dr7~497ZT77^ Cc* {'J 

offence of mischief wfhin ll “ ‘^“stitute tl 


7 Person dealing with ni-n~ 

Ws own-pL/ 

Code, s. d„.9.~If a person deals injuriously with 
property in the bond fide belief it is his own, he 
cannot be convicted of mischief. Eatpeess v. Bubs 

' • • • I. L. B., 2 All., 101 

, '^' ' Cutting and carrying away 

bamboos Venal Code, e, 426. — lu a case in which 


of carelessness in allowTug S foXf 
cation la bound to show Eiat there wai'aii ii jeS 
to mse wi'ongful loss or damage. Eiipeess r. Ba 
' P L. B., 7 Bom., 126 


14. 


V e n a I Code, 


V* — J.U u lu wjJJCa 

ttio accused was charged with having cut and carried 
away bamboos, tbo right to which was disputed, 
it was held that he could not be convicted of mischief 
under s. 426 of tho Penal Code. Shaeoe Mabomeb 
V. CumvER ^loBGiV SiTA , 21 W. B., Cv., 38 

8. Cutting times on land in 

anotlier’s possession. —A person commits mischief 
if iie cuts trees on laud which he claims, but of which 
Possession, after an execution-sale, has been legally 
j®a<le over to another person, without any objection or 
n^al intervention on his part. ' 

„ , . , ft ^'I'AE Saedae 
appoint, 

oil the orai!.{-,5ovi- 

mt . . . 


n Trespass Act, I ofi 1671, j. IQ- 

CatUe causing damage to crop-Liabildy of owner. 
—Ihe owner of an animal which strays on to another's 
land, and causes damage to the crop theivoii, does not. 
unless he has wilfully driven it upon the land, com- 
mit the offence of mischief under s. <120 of tho Penal 
Code. Queen-Eitpeess v. Shaik Uaju 

' ri, L. E„ 9 Bom., 17^ 


cci. 

Act, 


SoNAi Saedae ®, 
25 W. K., Cr., 46 

— Cutting Government trees 

leave. — JTe/d that it was not 


15, - Cattle Trespass 

Act, 1857, s. 18— Penal Code, s. 435.— In the case of 
a conviotiou by a Subordinate Hlagistrato, under s. 18 
of Act III of 1857, of a peraon wbo through neglect 
permitted a public ro.ad to be damaged, by allowing 
bis pigs to trespass thereon,— Setd, on a reference to- 
the District hJagistrate, that the conviction ivas not 
illegal, because the Land damaged was a public road, 
as the right to use a public raid is limited to the 
purposes for which the road is dedicated. Eno. 
t. Lingaita but Giotaea . . 4 Bom., Cr., 14 


The ])laintiS.vT;,^t leave.— J7f/rf that it was not illegal 
pr, pert \ u hi< h'^ prisoners of mischief as well as of theft, the 
The plnintip ^Vged being that they had cut down 
.ninorot tfi.rees without leave, and appropriated 

tiff’s liui'f \ “ -5 ''SJaeayan Keishna 
admiui^ [2 Bom., 416 : 2nd Ed,, 382 

(*n ^ s'* 1 .5 I'll rttle straying— Penal Code, 

plaintiff's "V®' 

of the idaintiff, "s that the destruction was 

tration «,is -rintMl S S’'’ cause wrongful lessor 

the presuit''suit w.S peases of mere careless- 

from tium tin ,nc7perty lei^'^'S S “ suODoses the 

defendants rontwnlul uater 

had att.nnod hu majority in isrj, v..S 20 

at the a-e of sixteen, and that tlie .suit \sA '3 <5 ^ 


,1857, supposes 
iuteationally, and 

-3 ‘ 


luuTtd liy limitation 


The plaintiff, 


I , , l»»uinujj, on lOr" 

hand, eontendul that tlw Imh.n, .M.ijurP, .t/u 72 


%'A iYTEE 


16. Grazing cattle on waste 

lands.— The defendants were convicted of misdnef 
under s. 437 of the Penal Code for gracing their cattle 
upon waste lands wdthout payment of certain capita- 
tion fees to which the prosecutor was entitled. Held 
there xvas no evidence that the dcfeiuUntA 


that 


caused inbchief. AEONnrous . 5 Mad., Ap., 30 


17. 


-Interference with fishery, 




1^0) nas applu.nt,U..aml that, under its pr-MW '* 
fc n V? '’he nas tinuty-onc 

was U V f ''‘T 7'"' that the present suit 

1, ,1 , ‘ v'*-/". A'eW that the suit nas not 

ofl8•"^ miifatieii. 31ie Indian Alajority Act (I.\ 

of 18 / 0 ) «ns applicable (except so far as its operation 


0 

o 


—Penal Code, s. 423— Wrongful lass—Trcfi oj 
;,•^;g,_Tho right to a fishery was in disiiute between » 
the zamindar of Bally and the zamindar of itoliaraj- 
pore The former obtained a decree in the Cml 
Court declaring the fishery to bo his, in proceedings to 
which the latter was not a party, .and the servants of 
the Bally zamindar thereupon removed a bainboi oar, 
which the Moharajporo people Ind erected to 
♦l.»o T\ncC!\<YA of fish. For this they were com icted of 


the uassage of fish, roe ema Kiivj 

. P. . = - i'-T Penal Code, and punished by fmi. 


the 


VilU 

".a 

conviction could not stand, us 1,^ 


0>YU iiuau iivi 

fishe;y,audasitMn^^^P^_^t^^tbe^.-.-j_^^ 


• DSUerjj aut* -- *■ * 

-vere acting otherwise th'au from a 


/ere actiuj,^ — -- - riniTAichmu” on 

rat the Moharajpore zaminAw ' ‘p:,o. 


eir 


DUL‘ ir.Ttstvi r 

master’s rights. ""h'a. Cr., IT 
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SIISJOlNdiR— con^tnuri 

ffu::t bcei) dealt with as holders of srparato teamcj 

Laitjn UojfEB r SOVA MOXEB Dabbb 

£22 "W H., 334 
6 ■— — Suti a g a t n 1 1 


SOSJOQTDEIR— coiiiinueif 

la a suit by a mortgagee for poncssioa of the mort 

gaged property, on the alligation th t some of tb 


der DooE^A Pebshad x Skeobaj Sixqii * 

[51I'.W,222 


profits earned subseijncntly to his death or to he 
earned by the firm so long os it contmued to carry on 


» - ' I - , I 

the subsequent profits Tbe testator's 'estate bad 
proved insohent , and prei lously to tbe filing of this 
suit an alministratioo suit had been filed bycredi* 
tors By a decree made in that suit on the 23nJ 
January 1S83 a receiver had been appomUd, who 
was mad • 
present 
defendar 
bemg on , 

the trstetor’e estate up tc tlie date ct his death 
Mef(t tl 

might h , « 

estate, 

as a pla • , • • 

8 • — ' - PiatHUfft fiorixy 

leparate interests —In a suit by two plaintiffs for 


insufficient to put them out of Court JcdOBOKDOOO 
Dctt r MisEtK . •W. R » 1804, 81 


as that of D alone Sbee&a:i 1 IlAzsau r Gcabav 
Dateb . . UW.E.,607 

10 — Smit fijr nort* 

payee to recorer yesssssioa o/aortgagtigngxttgt— 
TOE. m 


was nght in joining all the defendants in tbe sui 
Bin Kisnsir ilAnAPAixoB r Bisroo Chcbv 

£22 W B..63 

IL Suit to Cones 

mortgagt nni deed of tale — A registering officer ha 
ing refused to register a deed of sale of certain pn 
periy exeenfee? by S in f«« oar oi B, B sueit >S an 
K claiming the eompkti n of the sale with dilner 
f the sale-deed dul\ executed aud ]<osscs3ioq (f tl 
propertv by cancelmcnt of a deed of mortgagt f tl 
same executed in 2 l* 8 faiour by S Held the su 
was had for muioiudei* Behabi Jjxz r JvtrvDi 

Lae 7 N W , 10 

*12. — Ouinert a 

teparale holdittgt owe jotnl—X suit to neox 
c|« rnlfnnfnn hrnirbf bv tiorlaintif 


[2 N W.! 


18 — i^eparats tniertt 

t» luljeei-matler of eutl S owned oue-third 
an estate, and P JO, and 8 oaned another thi 
jointly. In a suit lu which P,P,B and S, jom 


** ^ " '** CLl,.R.,4AU,8f 

14 — Jait/orcoa/n 

otioa of pof session of land not lajoint poeeeseion. 
The plaintiffs alleged that ccKain of their lands lu 
hecD wrongly rcccrded in some siUIcment ]ia|crs 
bclooging to the defendants but declared thcmsilr 
to be still in possession of them, and prayed that tin 
■ correctu 

the di 

' ■■ ot allcg 

^ t . - s , ifthci 

had been recorded as jointly belonging to the dcfi 
dants, nor was such the case i/e/d tliat ondcr su( 
circnmstaDcei the plaintiffs had no such comin< 
esnse of action in the matter of tUc suit against tl 
defendants as would justify the eourso taken ui suit 
them all together. <jO>aA lUl c hiEBBVA Begu 
[6N 

15 — Snxtfor pTr-tn, 

Sien— Three several sales of separate shares in tl 
same mehal were tbe lUbject-mAtter of tbe di-cel i 
Salem a suit for pre-emptiou, and the purchasers < 
one of the sbari s and the purchas^-r of tlie o her t« 
shares were diSireut pcrtois, and the plunli 
claimed tbe right ot pre*emi>tion iq respect of al] tbr 
shares, and mdiscnsimatcly Impleaded all the sever 
vendors and renJees, who had no couimaitity 

0 s 
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laiSDEBECTIOH-. 

See Appeal i.v CBUriifAE Cases— Peac- 

TIOB AND PkOOEDEBE. 

[4a-W.H.,188,576 
1. 1.. R„ 27 Calc., 172 
I. Ii. E., 21 Calc.. 955 

See Cases ended Chabge to Juey — 
Misdieection. 

See PEivr CouNca, Peactice op— C arsn- 
NAi Cases . I. L. B., 15 AH,, 310 
[I. Jj . B., 22 Bom., 528 
See Cases dndes Revision— CE iinNAD 
Cases — Veedict op Joey and Mib- 
dieeoiion. 

See A^bedict op Joey — Powee to intee- 
PEEE WITH TeEDIOTS. 

[23 W. K„ Cl-., 21 
I, L. B., 9 AU., 420 
I, L, B., 14 Mad., 36 
I. L, B., 23 Calc., 252 

IVEISJOrCTDEB, 

See Adaiinisteation . 15 B. L. B., 296 
[I. li. E., 28 Calc., 891 

See Appeddate Codet— Otheb Eeeoss 

APPECTING OE NOT MEEITS OP CASE. 

[8 Bom., A. C.. 177 
7 Bom., A. C., 19 
23 W . E., 408 
13 W , B., 176 
I. L. B„ 10 Calc., 1081 
I, L, B„ 15 All., 380 
I. L. B., 24 Calc., 540 
I. L, K., 17 Mad., 122 

See Cases dndee Costs— Speciad Cases 

— MiSJOINDEE, 

See Ceuiinal Peocebdings. j 

[I, L. B., 28 Calc., 7, 10 | 

.See Hindu Law— J oint PAinir— P owees j 
op Aeienation by Mehbers — Other 
SlEAiBEEs . I. 3j. E., 1 Calc., 228 

See Cases under Joinder op Causes op 
Action. 

See Cases under Mudtipaeiousness. 

See STANDEE. 

[15 B, L, B„ 161, 166 note 

See Specipic Rbeiep Act, s. 27. 

[I. L. B., 1 All., 555 

See.WEONGPUi. Disteaint. 

[1. L. B., 25 Calc., 285 
1* Misjoinder of parties — Suif 

yor' account from different dates agahist two 
persons. In a suit for an account against A. and B 
as agents, tLe plaintiff asked for an account as 
against A from 1265 (1868) to 1283 (1876), and as 
against B from 1281 (1874) to 1283 (1876). Seld 
that there had been no misjoinder. Hegamber 
Mitteu r. Kalltnath Boy I, t,. E., 7 Calc., 654 

S. C. Deguhbee Mozumdae r. Kadrynath Boy 

[9 C. L. B„ 265 


I MISJOUTDEB-eoa^iaaed. 

i Suit on bond not 

pledging lands. Plaintiff sued on a simple money- 
bond for the recovery of a sum of money lent by him 
to B, A) a female, whose estates were under the 
miuiftgement of a Court of Wards, aud he made co* 
defendants^ in the suit certain other parties whom he 
charged with endeavouring to have the estates of 
B A transferred to them. He also tendered in evi- 
dence another bond, by which B A, the principal 
defendant, purported to secure a further advance, 
aud to pledge her zamiudari estates to the plaintiff 
till the debt was paid off. Held that the plaintiH 
had no ground of suit against the other defendants, 
as to whom there was misjoinder, except B A, the 
principal female defendant, as his cause of action 
against B A was based on the first bond, which did 
not create any charge upon the lauds with which they 
are said to have meddled. Mahojte'd Zahooe Adi 
Khan ». Eutta Kooee , ' 9 W, B,, P. C., 9 
[11 Moore’s I. A., 468 

3- ■. Suit on bon'd 

hypothecating immoveable property — Joinder of 
debtor and purchaser of property. — The holder of 
a bond hypothecating property who seeks to recover 
the debt due under the bond from his debtor, and to 
bring to sale the hypothecated property which is iu 
the hands of a purchdser, is at liberty to implead the 
debtor .and the purchaser in the same suit, aud there is 
no objection to such an action on the ground of 
misjoinder. Bhogi Lad v. Chuttee Singh 

[6 TT. W„ 323 

distinguishing Maeund Rah Debi Das 

[8 IT . W ., 324 note 

4. — Suit on bond . — 

The plaintiff alleged iu his plaint that B had agreed 
in a bond to borrow from him R5,000 in order to 
institute a suit against I) as to his share iu certain 
joint ancestral property ; that B consequently bor- 
rowed RS.OOO from him, and that, while the suit 
was pending, B and JD, in collusion with each other 
and their mother, iu order to deprive the plaintiff of 
his money, agreed to refer the suit to their mother, 
who, by reason of their collusion, made a statement 

I which resulted in a smaller sum being decreed to B 
’ than was claimed by him, and iu the property iu suit 
1 remaining in the possession of D ; and that, as both 
B and B had taken collusive proceedings, with 
I intent to obstruct the plaintiff’s realization of his 
i money, they wei’e both liable for the said sum of 
R3,000, and he therefore brought this suit to recover 
H3,000 principal, aud R3,000, an equivalent of that 
sum, under the terms of the bond ; and that the 
cause of action arose on the day on which B and 
J) agreed, to refer their suit to their mother. Held 
( Pe ARSON, Ji, dissenting) that the suit was bad for 

misioinder of parties. Bisheshue Pebshad v. Rah 
Chueun . . . . . 5 IT . yr ., 25 

5 , Hon-registrntion 

as tenants. — Where a single suit for rent against the 
holders of several tenures is objected to on the ground 

[ of misjoinder, the mere fact of nou-registratiou as 
j separata holdings is no answer to the objection. The 
Court should inquire whether the tenants have not m 
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UllS JOINDER — eonltnued 
tetnp^o from a date not later than 1827, la whiA 
jear they were go described in the paimauh accounts 
In 1830, thej executed a maihalha to the Collector, 
who then managed the ttinpk, lehercby they agreed 
among other things to pay certain dues They were 
described lu the muchalLa as paracndis. In 1857 
the plaintiff’s predecessors took over the management 
of the ttmple fr in, and executed a muehalLa to the 


SauBASsiu PaKsaBA SavKAtiBi 

II Ii E , 11 Had , 77 

22. — Jtnnder oj plain- 


ranii and the ether ptamtiSs to the Ladivaran — 
Jltld that a suit brought by the plaictifft jointly 
waiootbadfor snijoiuder MotBuTJjiTA Raoiitr* 
ytiSBA IUTIT ISTAB i Cbocsaxikoau Cuetti 

[1. L. R , 19 Mad , 336 

23 3Iad Rts T 

^ 180^1 t 8 — iSuif 6y toard of fhe Court «/ 
irarrfg— C«e*^ Proetdure Ccd«, 18d2, t 4S4 — 
The holder of an impartible zemudari. governed by 
the law of pnmogenicure, haiioir a em, executed % 
jsiniag lease of part of the tamindan for a period of 
twenty years, by nhicb oobcuedt waste accrue to the 
grintor unless mining operations were earned on 
vritb success, and the commencement of mining oper> 
ations naa left optional with the lessee On the death 


BAUI Atxab and WibSinso'e, JJ (affirming the 
judgment of Pxbcer, J) that the interests of the 
first and iccoud pUintiSs nut being ineonsisUnt with 
carh other, the suit was not baei for misjoinder 

BKUBsroBD r. EisusiniBA I. li R., 13 Mad , 197 


/, aud 

• ^ was 

• a r(s;nlar 

■ • s ■ of first 

■ • 111 . nbnts 

appealed. The louer Alpclhto Court wsi of opinion 
that the interests of the tao pUmtilfs were anta^ouis* 
TOL. m 


MIS JOINDER '-concZiufed 
tic, and following the decision in Lmjamttnl t. 
Chmna, I L. R ,6 Mad ,239, held that the suit was 
had for misjoinder of parties. The case was thereupon 
remanded fur an amendment of the plaint On 
appenl (o the Utoh Coirt , — Held rciersiig the 
remand order that, the objection for misjoinder us 
cei-i laintilf a not hating been taken by the d fendaut 
in the Court of first instance, the Appellate Court 
ougbt«ot, under s 34 of the Colo of Ciiil Procedure 
(Act XIV of 1SS2), to hate alloied the objectoiu 
Held also that, as plaintiff ho S adoutted the 
adopton of plaintiS ho 1, their claims were in no 
uay antaconistic They were both joiiitlj interisted 
in disprot mg defendant’s title Thej could thci croce 
sue jointly under s 26 of the Code of Citil Procedure. 
JLingatnmal v CAirsu, I L R 6 Mad, 239, 
distinguished FAXuuieA r IttiDBiPA 

[L L R , 16 Bom . 110 

25. C«er( Preefdurs 

Code (19S2) e 28— Joinder of plamlifft—Pertone 
jotntlp tnleretled m a eutl—Claimt not anlapomt- 
ite — Caute of aeiioH, Veanieg o/— 7’ar/iss —The 
plaintiCTs 1 to 4 were the daughter and daushtcr’s 
aontof one O. They alleged that (7 died, leaving 
an infant son X. an infant daughter H aud a w dow 
C, that the son died leaving C as heir, and that* 
upoo e'e d ath, the sons of ZT beesmo entitled to 
the pmperty of X, but that, should it appear that G 
did net leave X as bis heir, S would succeed to the 


rhsse from the renrrsentativM of P hmtlier’of O. 


plaintiffs Nos 2, 3. and 4 On the obicetion of the 
defendant under a 26of the Code of Civil Procedure, 
that the suit was not maintainable fur misjoinder of 
pla)atitfs,~‘//efif that the expression ** cuuse of 
acuon” occomng in s 26 of the Code is us<d> nrt 
in its comprehensive but in its limited sense so as 
to loelude the farts conititntmg the infringiment of 
the neht. but not neceManly also those consutiiting 
the nubt itself, so that the qualification implied in 
the Words “ in respect of the same cause of acton” 
will be satisfied if the facts which eonititute the 
infnngcmcut of right of the seviml pUmtiff* are 
the same though the facts ronstitutin.; the richts 
upon whiih they baso their cUim to that rcluf m 
the oltemativo may not be the tame , and that, as 
the plaintiffs in the case complained of the aime 
wrongful act of the defemUnt coistitutmg the in* 


the C,4e, and was not ladf r misjoin J rofj Uii tiffs. 
Linjai’inial t Citnau Ptnkalammal, I R , 8 
3laJ,2>9, yeiieriranii ilerioanji Panlte r. 
Ooriom, 1 L. U , C Rom, -CS, div'ent J from. 
Aatir-ijw T. Ritdrapi, I L. R , 18 Horn,, lt‘>, 
f IWed UABaMOM Daiscb r. IIabi <UIBB 
CaowBimr . . I. U R., 22 Calc , 833 

9x8 
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U;iSJOrN’DEB-co;»<ui««^' j 

'iS';,':; s; xv™if » '» »»£ 

^ „ b'utl /<ir re‘!fp_P- 

• °' r ..ni-'ijii'/tf — Civi! Procedwe Code, ivjO, 

‘;'“sSaM----k- fa 

iVtC 

oC the inort 4 .i;ore. aud Ins ' dccl.md 

aiie lower Courts dibuua^cd ° tbesxme 

ih'it M’P'^ratc Cv^usos ot action, iiow b*. ^ rpi, „ nb^b 

“ ■ - Specific perform- 

c V r,,,— Joinder of third person not party 

“'r ErirEt'sSLSfrr^^^^ 

a contract enttrcu luwv j tjcrcou who 

pUintiff joined as “ ff the property, the 
^llesed that ho was the tain possession 

subject of 'i‘thrrd pers^statins 

and ether relief the fir^t defendant. 

that he 'vas abenatnidar o the^^t^ 

There was nothing to s , ^ t defendant. 

had any interest distinct froin the Urs- -nciple 
SeU that there was v a/o«ey/i- 

laid down m the coses or liou^'it nfii-erda v, 
n o Ch. App.s ^66, and LucbujjiseJ 

ioined in a suit loi p •:».«>, rase it appears 
applicable where from the ^Im contract, has 

Hut the third party, father parties to 

a distinct interest from thet ot ..ne i , , j 

the contract, which .T S 

nuU and void. 5 Ios:dnd 

^_____ - Ciril Procedure 

fn^e s 2fi— Amendment of plaint ■?*/•«{ 

.42-Declarofnro suit —Suit by sis PV"*’"^ 
f^yif-fora dfchir.tionthat certain proceedings 

.“‘.fa fa»: 

■ S'uPniSaufa. tue plintati could mt sue jouil !■ 


MISJOnTDEB— coiiiirt«e<f. 

.,.,■1 thvt the pUint should be returned for amend- 

“IE. of lllpUfalM* fa ““ “ “ ■” 

own. ItAMA-s-CJ-t 0 . f g ^ad., 361 

^ Plea of misjoin- 
der, iohen Civil 

ff.;ber1fVr.^- f- PO-»^o- 
I^rtnttia^Ud-plfdi^^l^o^ 

npo-i the Anieci^s repor^ g ve ^ ‘'‘“ “Pj p,rti- 

the plaint by witbnraw ng the s ut a 
cnlirscts of detciidants. ^.nder the cir- 

on tlie sail as Drought. Court to adjndi- 

cumstanccs. it w.u "cccs^ry foj^tJ^ ^,^„\i,at 

cato on the question of -1 . „jie suit all 

the plahitifr nd that they obstructed his 

the ptrsons, 0-1 the ., ■ those 

possession, unless he J* common title, 

persons acted *“ „ -e'mrd to the provisions 

Ifeld further Procedure Code, the 

of ss. 31 nnd 03 of 

proper order of the i-ou cround of 

Che plaint and not Bot «: 

misfoinder. Sophesdp Calc., 435 

DA5I . • • • Procedure 


to 


20. " ~ 'TT. \n obiection to the attwh- 

Code, s. a, llule jma^ovcable property, raised 

ment and sale of purchased the same at 

by one who claimed to hai e ^pn^^^^ disullowedon 

a sale in ^i,, prior decree the rights of 

the uronnd that ^j„,^._t.debtor3 had been sold 

oncouly of tbepresenpud m^^ t d^bt ^th 

and purchased by the 3 property under attach- 
this order, the objector thereupon brought a 

ment were sold ; of his risht as a pnr- 

reanlar suit for a sy in execution of the 

chwer of the fo impleaded as defen- 

prior decree. To t s" fodgment-debtors. 

Lnts the in the result the dccree- 

Thc suit was the whole of the 

bolder alone was a suit for ^ontnon- 

costs. Subsequently he P^= defendants to 

tioa in respect of ^“^fefendants in the previous 

the suit (ij if. one of h = another 

uiit. personalty f , fnd (iU) these two 

of tb* sc ( ) heirs of A- dJsldy 

Siu/s-ned in the chamcler o^f heirs^ « , 

with reference to ti.P'®-\ the Civil Procedure 

toms of rule (4) of s. ^"muder of parties 

Code, that, even ded to trial of th^ smt, 

the first Court, P pidut or return id it for 

and not having reiected th disposed of 

amendment, or what A’s share m the 

it upon the merits. 7 and whether assets 

Uount piid by the P' ^f fg"^h.mds of the defen- 

to that amount had come to tue^^^^ .p 

dants as h.r heirs. x.. B-, 9 All., 221 

Sewak Si>-gh • p-orm of /u'i;— 


-gq? ptgJgi aq o? sj sggiaq^JS.vau aq ‘uois 

•sassod jop 3 Audjp uaaq aAvq ^«ai aq pna ‘spauttAamt 
paBjDAaj uaaq a.vTjq aajaap aqq qdnoqqja ‘fpi)3 
uaaq aAaq [qnoAv a^a^sa aqq ^{uauiCad qaiqav jo qjnapp 
ni'j sassaa pua aauaAai aq; piad spq ‘qqiAij p od ut 
aaJoapcAapun aqa^sa ua jo aotssacsod paant'jqo SaiAaq 
‘^uamnqa a ajaqjY\.— sii/ joJ" piod us ffjuoui 
jof uati.no fo hfiitqvi'j — paa.taA3JC spjBAlJESJj'K 
‘.inoABj siq; ni aajoap 'b aapuTi qi Saipqoq 
jStU'B-odtnaq atT^^ aq'sqsa iiB jo quemi'nio 
aqj j£q annaAa J jo qnauLiS'Bij T 

85 "^veo 55 "a: 't: ’I] 

•isarcAVti XH.ri.saio A 

•asiHiOicrv 

d:o aiiisjaaa: ■HOii aiva; 

SS?’ ‘"ar 'M. OT ‘ AarHaAi.on 3 nv Kvaao 'a sae 
■aa.iVH aaaKuHO aoiiiaj; 'ap.s uioaj iC^adoid aqi 
aAts oj uiiq .^ud o) paqadiuoa naaq paq gpanqd aqj 
qaiqsv A’auomaia^aa O) Xqinba jo Aiaj n; aaqqa qqJjii ou 
aABq o:) ppq sba\. ^uapuajap aq; ‘uosxjd .laqioua 
ijsuiada aaaaap a jo ooiqnaaxa ni jjas paidma^qa 
pua paiias paq ■^uapuajap aqq qatqA jCqAad'ojd uaio stq 
•0} pajapap apt} s;q aAaq o) }Ano3 aqaqtddv aq} 0} dn 
}i ^Ajaa pua }uis a Suuq 0} pabqqo su.w flpapqd aq} 
ajaq^ — '33U.iap fo uoifauaxa tii paijODi/u RiBaoun 
uaaq auiiy of uaioqs spuvaiuaffo tijuadoud pafoud 
0 } pivd ffauojjr ■ — ^ — - ■■■■ ' 

•00^ ‘'a ‘ aJA. 01 • HOKis Haaaaa KTji'-^ ti?q 
-YHVHg ao aoxoa'iqoo 'd jo sues aq; pua jaq mosp 
xaAoaai }ou p[nQo jjj}atr[d ‘^Atpunp.v osuas ^joao n; 
saAiquatUAad aqqpua ‘(j qsntaSa oaaaap oq} Japan onp 
}UUOuia aq} Xad O) punoq iqaSaj }ou sbav if sa ‘}aq} 
PPE ■3’^P quuocua aq} nj Sut.fad ;Cq ops aq} pa}ua.v 
-aid .flpuf qiUAe }ou ptp saopaaCqo oeoqAv ‘ja}}B( 
aq} ‘jO}Ba3ua 3^}uia];d iq osaqoj'nd J3}j« pajopao 
uaaq Sat iaq aps a pua ‘(sjaq}o o.u} aq} jo jaq}aj 
pua If JO spun aqj) q qsaiasa aojoapa jouoijuoaxo ui 
paqaajja uaaq paq ‘sjaqjooAt} jo asoq} pua ‘f[ jo jsajoj 
-ut pua ‘3}}i} ‘jqSpi aqj aps qaq} O} A'puapjDajuv ’sjuap 
-uajap aq} jo aao ‘if jo }sa.ia}ut pae ‘apt} ‘jqSiJ aq} 
uopnoaxa ni pasaqajtid paqjojsaaua s,jfi}UiB[j — v/i/s 
Boqs Of fuaut/iod ^ ‘g 

■001 ‘'PBOT 55 'H 't: 'I] 

Yiuxi uoi axYis io iUY jaaoug 
iiiaHQ Yxs.VH:iaj\[ 'uotajaoa pSaqi aapuu apaut sajv 
quaui^ad aq} jaqj jioqs 0 } uiiq Joj. ^jassaaau si 
}t ‘piad os jfauom JOAOOaj 0 } }so}OJd Japan Xouout 
ptad Snuaq auo afqaua o} japjo up — •uoiouaoo 
loBafiy fo fooupp — fsafoud uapun pivd anuauaj fo 
fuaiussasso loua^r 1 -g 

•eei ‘'JA 'K L oTHstrYd; KVKuaflq; -a 'iv'i uxiv j 
•jaAoaaj }ou ppoa q; qaq} pjaq sbai }i ‘uopoa aqj }aod 
-dns 0 } (f JO }aad aq} uo jsanbaj qons ou 'Sutaq ojaqx 
•QT JO ‘paqdait jo passojdxa 'jsanbaj aq}‘}u opatu 
BBAA juatmCad aq} jaqj paajd }qu pip oq joj ‘} 4 noD 
IV'IO ui a}qaij} ‘q jsupSa uoijaa jo osnaa on pasoja 
-stp jupid sjH -junoaDa stq tn ppd uaaq SuiAuq so 
junotuo aq} jajoaaj o} j pans \i iC’q aiqaiCad aunoAOj 
Atd o; aoDtgo DnaoA9»i u -^q p3([3du30D uooq SuiMjq 
‘T — 'panbau stiotaau,f — anuaiau fo fuaiu/tod 'duos 
-indtuop) — }Ti9ni/jB<I jfxtjqonio^ — - 

■Vapnpuoo~(jAYs. ZEOIO]?! 


•aTYg iYis ox iisoxacr— SAsaAaa: 
ao suYaaav aoa axYg aau.-ia aasYO a^s 
•auYg xYxs ox iisoaaa— TiiaK 
ao saYaaav" aox aavg aaujia susyd aag 

£61 ‘‘riv ST ‘'H "I T ■ aJ-'iSAa;} xo 
saYaEav" aoa aaYg— xmg ao iHoig; aas 

•a[i?s qnaAa.id o} 

•83S ‘ZSS 'ss ‘gsSX 

<aao 3 aaaaaooaj; haio aatitia sasvQ aas 

•aaaoaij xo 

soiiaoxYg si ssoiisxat)— ‘s •fisgt 
‘aaoQ aaaaaooaj aiAiQ aaasx sasY^ sag 

— aaAOoax 

O} qtng ‘aaxoop jo noijnoDsa tii 

ei ‘-ItV 55 ‘’H m -I 
iis ‘ a •'1 ’o ^ 
sr^^ ••}! ‘M. ei 

09t ‘‘a ‘ jA ST • 
l^T “a 'M. Ll 
^08 ‘'PBIAI 9 

888 ‘‘nv T ‘’a -a al 
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DIQSST OP CASES 


MOHTQAQS — eonitnued 

1 POEM OF MOETOAGEs.— 

Court refused, la view of ita deaaion in CAkmi v 
Ihakvr T L B , 1 All , 126 to interferowith 
the dtcree of the lovier Court giving S euch n 
declenition lIcL CaAJfD c BiiQoEiHD 

[1. li a., 1 All , eio 

37 — — CoM»o»< not to 

altenale — An agrecmcut recited that A had executed 
& tend in fa'our of B in which it wae declared I 
promise to re pay the whole principal, with interest 
la the month of Phalgun 1371 P*'-, and till pay 
ment of the amount I will not transfer any property 


not operate as a mortgage by A, Qtrxoo Snian 
« LiTAiuT Hossats 

p. lu B., 3 Calc , 338 • 1 C X,. B., 91 

38 ■ . — Covenant not to 


p I. R„7 AU.258 


hy the bond was paid." Tbe b nd was recorded 


and that the fact that the U nd had been rrco 
in bo Ic four'’ sho red that it wsi not the intention 
of tbe parties that tho iminovraUe prope ty of tbe 
dibtor slould be charged. hiJiDOlxa Mcua v 
NosiB MisTdi • 1 Xi« B., 7 Cnlc., 190 

[8 C Ik B.. 454 
i«s aho Doss lIosBr Doseea r Johmkuot 
Min.i.icv I Ii.IL,3Calo.,3o3 1C IfcB..44u 

40 Usufractuary mortgsgo 

Cesstrve a ■ 

whither a ■■ i i ■ 

an usufin a ■ 

the Ju U s ji.ik ■ . 1 

intlmmcnt before 1 im and asecrUin fro n it wl at 
hind of transaction the panics had in view when 
TOU XU 


'MOBTQAQli — continued 

1 FOBU OF IfOETaAQES—viontinued 
they entered into it In tbe caso of an usufructuary 
uortgage, where no term is specified the m rtgagor 
u entitled to re-enter ou the property when on taking 
an ncconnt, he is able to show that the principal and 
inteieiti have been satisfied LU.1 Eori. Sl&xi'V c 
EvKsiT SiNau . . . 1 C L, B., 256 

41. Advance on zur* 

I peehgv hate — A lease was granted on a zur 1 pesbgi 
advance for seven years at an annual jumma of 
U214 1 from which a deduition of Hill 15 was to 
he made on account of interest, aud it was also 
slipolatcd that if after the expiration of the lease, 
the loan was not repaid the lease should continue. 
Meld that nnder the circumstances as stated above, 
the ttanaaction between the parties nasa mortgage. 
EisnTO Coousa Sxxou r CaowruES Beeiiu 
Simn ... 2 Hay, 159 

42 Adrance a/money 

(oiM potteenon of land UU advance is repu(i7,-> 
Where a sum of m'msy is adiuncid and the person 
making the advance ii put in receipt of tho rents and 
profits of land by way of payment of interests on the 
Imo. th I IS not a mere license or pcnnuiios to the 
lender of the money to receive the rents, rciocablo at 
tbe will of the borrower bat is » tbe nature of a 
m^gage transactiOD LaoDsnAL Bab r Ja'ieib 
Dost 2N W, 9 


PropeHy Act (It' of ISSHJ »t B$ (IJ. 03— 
(Ttufruelnary norlyast — Anomaloiu moftyate — 
A deed of iSOTgace esccuted in 1879 for a consiJen* 
tion of 11300 provided that tbe term of the mortgage 
sboold be four years cettam i that certain intenst 
should be payable , that tho mortgagee should have 
possession , that tho profita ahould bo appropruted 
first in lieu of yearly iiitcreat and anpr balance ap* 
propruted ID paymcDt of the principal diblja^ 
that the mortgagor ahould be entitled to redeem If 
the principal aud lutcrcat were paid at tbe expiration 
of the fourycara. Tbe mortgagee never obtained poi* 
sctswi amli 1 18S2ho brought aiuitagainitthemort' 
ga"Or to rtcoicr tbe unpaid intcrcat then due and ob> 
taineda decree, which waa auiiificd by the aalo of pro- 
perty htlotvgwig to tho ludgwnt-dcbtiw In IS&Q he 
broaebt another auit for recovery of the pniicipal 
together with the rcaidue of interest up to the date 
of auit. Held that inasmuch as there was no 
stipulation ui terms that the mortgagee waa to remain 
in posicai on until payment of the mortgage-money, 
the instrument dil not ilnctly fall within i 68 (t/] 
of thel'ransfrr of Property Act (IV of 18S3i, i 
as a usufructuary morteage, and that tbe ri„hts and 
liabilities of tho parties must bo htcrmini^ in so- 
conUnco with tho principles cnanciatid in s 98 < f 
that Act I./M as ana lomaloui mortgage. Jleld.u^on 
the eonstructiou of the Instrument that it must be 
tcgsxd\.daa a usufructuary nvoct,,age not only dinng 
the four years, hut afUr their cxpi at on. lltcwA- 
Tatu Kiiaw r Iuaw Au 1. B., 13 AIL, 203 

I 44. ' ■■ ' - faoM i/osi ue;t 

I yeyt— B'yU to ponetnon—Trjntftr of Property 
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DIGEST OP CASES. 


I 5&70 ) 


— fonUttued, 

1. FOlUl OP JlOnTGAOES— 


Diidc‘<nOic (’ocuiixnts of ^unt On the qurslion 
niutlic-r the trims let 10 1 Mas a mQrtpase> (r a sale a» 
tliL ikfcnd lilts il it (o he, gciicial cv dtuce wa* 
cneii, 111 aildit oii to the (’oruminlar^ , ami antongthe 
Tiiita in favour if thi ^lUiiitiff was tint the tmlilor 
hail rituucd umaricilUd, till hia drath.all arhiu«- 
leilgnuiits for the mouy aJvnneid by hiio in the 
trails ictioii Altlo gh undir other circuntatanecsi 
and on the doiuiaiiits aloni, the iiir<rtnce mi^ht 
have been that ihire had bcin a aale fir FOiQc uiiiiia 
dosed lonsiili ration, yit,oithe true eonstrurtion of 
the joint l“tiLiot, and the ordciemadc tlnrton, tho 
p opir rondosi 111 was tbit the eiitiy and eiii’orsc* 
ments iftn intended only a« a rieord of tho arrange* 
meiit piorosid hj the ( aitiia, and eanctioned by the 


[L L. B . 21 Talc . 882 
D. 21 D A., 80 

52, . - — Salt— Condtltoat 

fir repv’rAnie — The jiUmtiffs sued to ndftm an 
Bllogiii tnortpacc made in 18.3 hy their ancistor to 
tbcnncestor of the defcodant Iho alhg d Biort..i^e 
recitrdaprcM uimortgageundieirhichttii m rig gfo 
O vat in possession, and it stated that a tale bad 
been eonUmplstid, but the partus could not agree sa 
to price, but that- they had noir stUlcd it at Rl25and 
theamoii'it ducoiithetiortgage at hSOO and that the 
ft llovrirg arrangement was eomc to. r<f . that If within 
four years the nortgapor pud tll2S with InUreti. ho 
till uld git hack the land , if n< t, thtt the land tbmld 
bo the abiohit? pen) erty of O Held that tbit wat 
not IV- m Ttpage, hut n sale It wnt an agre«iii<nt 
which put Ml end to the previously existing mriipnge 
A mere stipulation for re-purchase dors not make » 
transaction a mi Tt,.ege. loinaltr a tnortf-age tlu-r* 
must be a doht, and line thire was no diht. wr was 
the pnperty luro c uveyed aa Mcuiity. Vatvpco 
BuiKAti Jusui V. Uuav LAstuuAK BaTtrr 

[L I* B., 21 Bom, 538 

53. " • — JUerfffir^e ir tile 

—-Tut of vhiihir tnttrumnt is n viirlengf or a 
gale — lu an instrunicnt dited the 30th Jane ISS'i, 
stvlcd a ssle-iloed. it was rreit d that m eontdira* 
tion of 112 too certain spicifiid propirtiee (already 
siortgsgeil to the so-ralh-d erndetaaiid in tfufr |ot> 
session) Wire ''given m sal*” to th<m and were to he 
enj >ed by thim for ten years In any nunner tb*y 
hhid. At the expienlion of ihnt time, thevmi’oia 
Mere topay thelt2 OJ and tale bveV (he piop rty. 
In l^Ot the yUiiviilf n s n of the K)-ev1led irn^or) i 
Iro g'll thisvuit tr alinir tlu kIotc invirntno la* a I 
mortvvee and pmyins for rcihmjlon. Tie SB*m ' 
«jui s' 10 1 in the suit Was whitlifr the vnstnim'tit said 
<in was * m rt,fl,.eoea d<e>lof atle.withth optioiof I 
tt-pnreha*e nftir tin ytaia 7/e d (> at the inatm* 
mentwasam rtgage. TlieUalMai whiihrrafUrtlio I 

TOk Ul 


AIOBTOAOS —eontmued^ 

1. FORM OP MORTaAGES— eoa/i»««d. 
exicul'oB of Uie deed there eo itiumd to ho a <teLt 
fioai the (O called veiu'oit to tin v.iuhe .r wlither 
tbi fne existing d<Lt bceinii < xtii .ruislicd on tho 
execution of the deed. Harp r IIuatam 

[I.L B,i. 2 Boin ,215 

54 . Mortafg"* by cocditiout,! 

Bile— -Late </ mr/gfl^e tn Xarfrr't ond Umiog — 
IhKOitrutof m rt,ig by conihiioial rih is n'oria 
of srcurllv hiOWll tlioigh litliidia. mid whieli by 
the aieiitit law d Indiv whirh uiuvi U tahiii to 
prevail in , 

noiifed 

1838 the i : . 

the year 561 the Courts if the I’lisuhiicy of 


emte of rallaltrnmtrr v reaeo/«r(iir ftTrsiei’ris, T Jl> 
L. Jt., !3$ 15 Jlonrt't I d- 560. 'ilio essential 
e) araetmvlic of a mortgage by londitio'ial ute it that 
on the breath of the r-ndilio i of repayment the con* 
Iraet exeeutet >ttrtf, and the transaction » closed and 


DKI.I.T o llocsAis Uovrrutx' . E Is. B.. 1 Mad , 1 
[Is. B.,2L A.,3a 

>5. -I — . ■ ... Sale expmtg J f. 

fra — When the lerui of a eo-uhtunsl tal*, 

wlHlliir uiadrat a-sercnly for aloio'tr not, l,ad 
rs|diT<l ^fire lfU8. the mU laid doim la T’am- 
tua-nrwf'scaaeii. L-B-tl ilad„l. must W o-''serTed 
and effitl giria- tu the contract. Ilarmarc r, 
EeiiAftixcr . . I. Ii. B., 3 3Xad, 25 
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in cpcorrnn:iy ci r-.Cisnnnj, 3iDo.i PrusHiD 
iljisrs: r- IToiOHC^ Doss 

fX Ij. 6 Cali, 317 : 7 C. H S, 233 - 

JS.S rlfiZtr f-ri'V i-:? -■^■£'* -r.C-j zi- o?^/,-iJ--'if— 

.Hc-i '42 ,-i — Z?i ■'« /j.fyi'sfT is pns-w — ii'--.sii 

7js.-’ *.- — J~ix''''ts-zf7i7Tz^ c3 t- — Wi^Ci'linas 

■rnnst-i in iSf-.’ ■a'i-iv irir-oTtiri-i c-y niti :ruzSr-i in 
to iits cnv ntc»i -n^ininiScil ttotn -smtoS 

<a tn -^3 ni* Cain— *s- c-,” 

tn.— t iX *ac tniniiif nn-Mi. — ’£x i — c — i n no j— 

-irilh TOSf'isSot. Xhi jir-crrinsiT, in 

'570-. fnJT - -‘^ tit* *iSt«S 'O t^lS CTi^Zl'OT tO S'lCSfO 

i^T-atc-s tai'S tc.r ^^^zziiZ-X ZiZ *z^ T'zn 
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MOHTQAQB--con< nu*i7 

L torn 01 MOUTGAQEa— eon<.HUfJ 
a certa p t oJ aad pro <1 ng tl at a case n{ de 
fault 1 sucl paym nt tv tb n such per o 1 the core 
nant f r rccou eyanco should become null — Utli 
that the tiausact ou uas a Sale a d not a mortgage 
and that cons -quentiy the grant r had ro r ght to 
re le m the iauds aft t (he exp lat on f (( cp r oiso 


the sale of the lands nor any st pulato that the 


documc ts or that subs qutntlv to that t me a y 
advances TV re u ade bv the g auteo to the grantir 
on the stcur ty of the (a ds nor anyth g e th r 
docum nt Tvh ch po nte 1 to a r ght o i the { art of tl e 
grantee to r co er f om the gra tot the sum of 
H2 o or a y pa t of C before at or after the p rt <i 
named fox the rc purchase Ihe la v as la ddown w 
£amji \ C nlo I B !• J30 rw ouco a m rtga^e 
si vayaa mo t^a e istU inforce thelrsdncy 
of Bombay tl regard to m rtga^ s conU o og 
clauses of coud t o al sale wh ther executed b fore 
or aft r 1868 11 e sne ent law a d usxe« of the 

country resp ct ^ psl an Uhan mo tga e ad 
generally tl c al c at o of mmo cable property 
d scussed IsiTCii Afaii r ^BtfaTARiAt lliBraDi 
[I li il 2 Bod 231 
BL ■ - 1 1 lor and pur 

eloeer — dale — ffeldthata agreeuie t by the pur 
chas r of c rta n n mo cable property tl at t el o Id 
01 ] ayment by the e dot of a certa ns m w th u • 
spe b d t c he r st rc 1 to the tc dor a d t at o 
fa lure of such p yn t t si ould be on e ibc abso ute 
prop rty f the ] u chss r d d t c ate 11 e relat o 
of mortgagor and mo t »i, e 1 tu n the |a t s 
a d that u] 0 1 the do s fs lure to co ply « lb 
the t rms of the acr n t the ( roj tv crstcvl 
in tl 0 purchas r liutP Kean r I uauiiani 
Beosu BAIL 37 

02 ■ — 6a/» of ptrp* 

iual Itate 3 road {toaal iryrrr neat to *t I h cib 
to tend r MOt a nounl ay to m rljase—-l{rirrT lot 
of r ght to re purekate Kphttoredfer Ajor 
chaser of Ixul a ohrprsn ad anc „ U c )T>r 
cl as mon y for h m gra led to the Ult r a oLu 
ran po Ul or l r) tusU asc i t as « s c r ly fortic 
d bt b t as an al sol (c ac lu tta cc of t At the 
sane t n au L ar ama was x cut 1 hr by t 
vas si p lat d I at h n the g,rantor or I s I ■ 
si ould I ay to the gra tee or b t ( r# (I e ainou t of 
the alo c d bt TV tlout Ur st out of h s r tb r 
own mo cjs » liiout lorn from any «1 r pir 
sen th 1 tl 0 p ttaU sliould I ra c I! I tl e grantor 
ha g 1 0 cU n to m I 0 protrts dur n^ tl e ]>ua « 
soioftb oh ran I«r UtlUhiA « (2 regard (a 
the t rms of 11 c i etnimeuti and the c ecu a* anc e 
under wl ch they w re male this tranaaclton mat 
not a *0 tract of mortgage but tv dcnceofasaleand 
acqu ttance of a d bt « ib p ner rcstrecd to tbe 


MOB-TGAQB— eonf nuti 

1 FOBM of MOUTaAQEs— coa/.Bued 

rendof to re-purcl asc und r c rta n tonl t ons prr 
aooal tob m MTHl I dbbhad e 1 c tiMi I cssms 
[L li It. 10 Calc 30 13 C Xi JL, 383 
L.B. 10 LA, 123 
03 7farf r and par 


no pros s on 01 to t r st a d r ur d o }« ver for 

tbe pnrehaaer to r o ir h a pur 1 ase>inoney In 

188s.lBr prcMUtst e allcgj g that tl c transact oa 
er de ctd by tl e above docTtu enta nat a irortgage 
br ugbt a aa t to r d t ifelf that thu tra a 
act on d d Uot co st tute a n ortgsge and that the 

pla t ff aa u t ent tl 4 to r de m ATtATimil 

ItlUlUA^sa L L. B., 14 Klod., 170 

64 — nit t Ik r g\t 

rtteritd of re pur hate n a ; rn if d ti • 
$u tked fro mnortgogt— Cone rue! » if ! tatt 
of tale and ofagnt nent for rt tott \ cocument 
po lort Dg to be one of I'vlr though it laccoTOpau c<i 
by a contract reser me to the vt dor a r ghtto 
rc>pvirchate t c property sold on r {ay g (ho pur 
base ID ey Ih a c rta n tt uc s t on that 
ac ou t to be CO stroed aa f t were a uort'^.o 
jHertooT 3 e 3 ! e O Ji J tOa referred (4 
and follow d the h w of Ind a and of E gland lx ng 
the sautr on ih a po t Buan ti>< sxnAi r R tio 

wiH Di'e I L. R. 12 AIL 387 

[L. It 17 I A 03 
6S MortsasehycoaditlODolblU 

of aalO Jo nt pr petty At J Itna u » nnnie of 
CO »A r rt 1 tretl oj r gag e A stat uas 

b u ht b niuul i th lata of f by tie fath r of 
^ Mtcr tbe fall r a deal! asm f mo sy naa 
ra s d by rood o al I It of atlo s vj b .i as pro. 
pr t> r and by h t I olb r II as iu> tullal A t r 
warts a d aft<r tl o d alh t ll an 1 a t r it a br ra 
1 d separat d iron 1 trasdafutirsni jra 
b U of aal r t ^ th fo in r o t o al b 1 of sale 
D d tliat tho a Id I alnmwasra S'-d to I Khargc 
thcsamr II* it) at f the grant e to L <• 1 nol t 
tKithc aa nt tl d b a lalf shsn o ly oftbe state 
thcalit lclar„ vrould ofo rate as a ot^ta'cof 
such I alt al ar o ly but ll al |ort on of tl c o ty 
for wbcl the o ^ al I ll f sal aas g rn wst a 
lurga on ii a shar aavrUaso thep sscaxonofl s 
b ra Km BX LucxnsB <ji o»B r NranKis okk 
biXGu Marsh, 6C1 

CO Ckangt f na»t 

SIS Oa trnmtnt rttordi-~ ntitjarni agrt aunt to 
rttrantftr amt n Go* raiae«/ reecnfs ea p tminl 
o/dftl In IS 7 the pU utiif b n.. i dilt d to ll • 
d f dK t trai strm-d r<rU n Und to the defer Ui t S 
nama In the Gov n lurot rrroeds. 1 1 duly 1S*9 iba 
def daat cz -cuted lha folloain^ docuuM&t to lbs 
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MORTGAG33— i 
1. POEM OP MOETOAGES-coH?;«Hfi<?. 
allcgiiij' timt they hud been mortgaged to the defen- 
dant by tlRir fufcUec under tsso documents, Tho 
defenditiit produced them and relit d ujion them ug 
deeds of siile, u Inch conveyed to him aiisoluttly the 
lauds mentioned in them. 'L'he fotm of the instru- 
ments was not conclushe, but it npptarcd aliundu by 
the conduct of the dt ft udivut himself that the deeds 
were intendid as mere securities for money, iiml ih it 
he had trtiited them iis such Cirt lin entries in tho 
defendant's ucc unts also treated tlie respective consi- 
derations named in the deeds as continuing debts duo 
to the defendant fiom tho plainlilFs' father. The 
Subordinate Judge iwnided tho pluiiitiffs’ claim, but 
his decree uas reiewcd, on appi.il, by tho Assistant 
.ludgc, who held th.it the tiunwction was a silc, and 
not a moitgugc. On appeal to the High Court, — 
Held that, under liio circunibtanccs mentioned above, 
a Court of Equity would regard the instniracnts as 
mere securities for money. Govinda in Jesiia 
Peemaji .... I.Ij. 11., 7Bom.,73 


67. 


Sale since 1853 


— Consfructioii of rirjhiof redemplxon. — Per luriuni 
(iNSEa, J., disaeutiiig)— In tho Madras Presidency, 
where contracts of mortgage by way of conditimul 
sale h.v%e been entered into bub3c<iucnt to the year 
Ih58, redunption after tho expiry of the tiiiu limited 
by tho contract must bo allowed us suggested in 
Thumbusatoiiiy Moodettil V. Hussain Eoictheu, /, L. 
E.,1 Mad., 1. Per ISNK3, 7.— Contracts of mortgiigo 
and conditional sale must be construed in accordance 
with the iutentiou of the paities, which can only be 
gathered from the terms of the instrument. It cannot 
be presumed tluit parlies to mortgages by way of con- 
ditional 8.»io executed since 1858 contracted with 
icfiiencc to the rule enforced by English Courts of 
Equity, adopted by tho Sudder Couit in 185b, and 
loll .wed for ihirtecu j cars in this Presidency. Eaua- 
SAIU SAsXEIOAI. f. SAlIIEArPANAY.\KAir 

[I. L. E., 4 Mad., 179 

See Venkata Stobata r. Venkayya 

[I. L. K., 15 Mad., 230 

68. Meed, Construe- 

Hon of — Eai-hil-waf a — Foreclosure in the Central 
Frovinres.— By a bond, dated lOfch February 1857, 
a certain village was movtgigid by one O to the 
appellants and thiir father us sicurity for a loan ; the 
b nd providing that, “if I fail t > piy tho money as 
stipulatid, I and my heirs shill, without objection, 
cause the settlement of the s-iid village to be made 
with you.” The interest of O in the village was 
described as that of a malguzar, and his propnctiry 
right therein was declared by the revenue authoritus 
shortly after the execution of the nioitgige, but his 
payments of revenue bting in arrear, the Boird of 
Kev enne granti d a lease of the village lor ten years to 
the app Ibiiits’ father. The mortg.ig-es in a suit on 
the bond obtaimd the foil wii'g decree on 3rd 
Kov ember 186 : “ As the defendant acknowledges the 
plaintiffs’ cl lun, it is < rdered that a dicree be given to 
the plaintiffs for principil and interest and c sts 
against the difendant and tho moitgiigid pioperty.” 
lu proceedings in the CivE Court taken under this 


MORTGAGE — continued. 

1. FORM OF MOETGAGES-ewifiMM^j. 

decree, tho mortgagees asked for possession of the 
rill ige, and obtaniid, on 17th July 1862, an order, in 
pursiitnceof which they were put in possession, an 
appeal by ff being lejrctcd. O look various steps to 
obt lin p session of tho mortgaged property, or 
a ilccli ation of his proprietary interest tiuiciu, but 
failed in bis cnde.ivonrs, an application for a grant of 
tho proprivtary right in the villige, .and an appeal 
from an older caiicclliiig his pottali, being rejected 
by the revenue anthoritio on 8th December 1864 and 
27th .Inly 1865, respectively; and on 12th August 
1867 ff conveyed the villige by deed of sale to the 
respondent. In a suit hi ought by them to redeem 
the mortgigo and obtain possession of the property, — 
Held that the efftet of the bond was to create a simple 
inorlgige, and not a conditional deed of sale ; and that 
the proceedings taken under the decree of 3rd November 
1860, and the order made therein of 17th July 1862, 
by virtue of which the iportgagces obtained possession 
of the mortgiged property, did not operate so as to 
extinguish tho right of redemption. Tho rule that a 
hai-bil*vv.vfa does not become ab'olute upon breach of 
tlio condition as to payment, withoat proceedings for 
foreclosure, obtains in tho Centril Provinces of India. 
Gokex. Doss v. Keieaeaii . 13 R. L. R., P, C,, 205 

60. — ^ — Deed of sale eon- 

rertible into a mortgage — Construction of deed . — 
Where a deed, which on the face of it was desciibed 
as a mortgage, stated that the giantee was already in 
possession under a prev ions mortgage by the grantor 
and Wivs under the second deed to receive the profits 
in liquiilition of interest so far as they would go, and 
that tho gnvntor was not to be lilble to repay the 
principal money or such balance of interest (if any) 
as might accrue upon it, unless he adopted a son, 
and tho grantee, unless that event h.appened, was to 
enjoy the propel ly conveyed in right of ppebase for 
the sum (principal and interest) due to him,— .ffeW 
that the deed was a 8.ale liable to be converted into 
a moitgage, and not a mortgage liahie to be converted 
into a sale Hoicard v. Harris, 1 Fer., m ; Bamgi 
v. Chinto, 1 Bom., 199 ; Shankw bhai v. Kassihhai, 

9 Bom., 69, referred to and distinguished 

BEAT ) . VAStIDKVBHAT . I. D- B'» 2 Bom., 113 


60. 


Deed of sale 


conierlible into a mortgage— Construction of deed 
—Eedemgtion, Eiqht of— Alienation of immove- 
able jiroperfq . — Where the grantor executed to the 
grantee a document reciting a mortgage by the 
former to the litter of certain lands for B126, on 
which K200 were then due from the grantor to the 
grantee, and containing an agreement that the 
grantee should pay tt75 to another creditor of the 
grantor, and pui porting, in consideiation of B276 so 
m ide up. absolutely to sell and convey the mortgaged 
lands to tho grantee, and the grantee executed to the 
grantor a document of the same date reciting the 
sale of the mortgaged lands bv the grantor to the 
grantee fur the considerat on of B275,and covenant- 
ing that the giantee should rcconvey to the grantor 
the lands, the subject of the 
should repay to the grantee the sum of B2/5 within 
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MORTGAGE-c nhnut'l 

1 101.31 OFJIOUTGAGE&-fo»e/«*rf 
iSS”, p 93, mid in Ah A’lined v tilth, 

J.L.ll ,l4iAU ,193,l^\osed NAUnLAtr Ba'^bi 
[LL Il, 20 AU ,10 


3 CONsTnOCTIOK 

70 Bights of mortgagee— P« 

«tj(j in cote af ahenahun of norigtqtil pr ptrig — 
Ctftain Morils m a mortpa^c deed i,tipuUttng that in 
till* event of tUe piopcrty morl-agej Wins cold in 
executi Q of a decree, or otUmuc alienated the 
tn rt^a.ce Mu uld rccoi cr from any other property in 
the possession of the mortgagor nbosc peison shonid 
aiio be fubte for debt were rnnstmied as mmfi in 


[UW B.S44 

7 L — — _ Cottfrittfhon o / 

of wori'yaje — Au luHrumeut ttort,^a§ 
in,^ mIIo 'C t for a sum tayauld uitlui a certain p<riM 
by ins slmetUs aiui niAiug distinct p oiuioi Uut, 
upon licfavilt m vnyau-ut of an instalmcot the moit* 
paijce by bu ten ants was to Ulce ]>aisesson, and 
after paying tlic rciciiuc aad the expuiett of rollrc* 
tioii to credit (ho balance tovvir.ds payment of (he 
histalmeul, aim R iitaiiiiilthe foiluwing ’ Mould oi 
the ciytratioi of the term of lint intlniment, auy 
n Qney reniaui duo then, (lit pninunt there f, {lottrs* 
M 11 mil e ntiiiuc acioiJinj to the trims Ixi-ou sit 
-out If I do not accept thu, then, as ton os the 
briach of pn tmte occurs (hey u ill at the cud of the 
year caluethe whole amount of lUsUIineul by taU 
of the till t rtand of oilier moieatiU a id loiinonaSIc 


U|nii deCault 111 p-iymcnt of an iiittalmeut, leaving 


sloiihl ULe p es<s«oi upoi such a difault, and 
alti ini^ht edl if the iiiortgaS'ir objecle! to his 
a, pfyitis the rriitf in rednctiin < f the pnnnpai and 
Inti rest due DePCTY Couutssiossa or Has Da 
mu T. ItaMrai •'iscu 

[HI, K., 11 Calc., 337:1,. B., IS L A , I 

7?. — — Arratig“raQQt for r e* p a y- 

ai»nt hy — '■el ol >f ,c«/ — thi IW l.t of 

hoximbcr ISCC, rt roi enantRl to pay to ff H*035l 
vrilli intmsl oiUiciClhot Mnv In"©, -and (Udgnl 
errtftin propfrti for r«p»imci 1 1' rriof Atthctime 
of the moit.svc tins piopcrty wsslid I by OtUieirort' 
pagee under a lease vrliirli cvpircl oi the lOlb of 
hciAfmlifr 1870 On the £.ih of ho»cmb<r.lv66 4 
gr-aoted to S a teste of the property hypothecated 


itOBTQAQE— coafiaacJ, 

r. CONaTKUCriO\— ro«)'i««C(f 
for a tenn of seiciitrcii years from the lOlli of '-•ep- 
Umber 18,0 at a rent if a \iar TUa 

Iraae recited the mortpagf dtU and the linfs, tj 
of pravihngforpai incut of it a id ro itaiuedati a.n-e- 
mdit tint oat of the amuiil re it li tho ilJ ntem 
M16500 on occoiut of tin dlt aid pax tho 
remainder to A In a amt to redeem and raiKtl Ihu 
toll and liise — Hell tint tlicv di 1 no for n one 
m Tt ape tnnaictioi, but were ti pira’ U au I s -r\- 
rate, and tint ^ uoiid 0 lU be ctiti*l d t si o*' the 
rent ntsincd a.,amst the mortgigr licit an 1 ti 1 r st, 
and tbencefortb to rictiie the full rttiial of R20 "tol 
a year for the tirm of the I ate yit unexpinJ. 
Joouva PEBSUAD bOOLOOl. r. /OERtir fcAC tfanTO 

L2 C. L B , 33 
73 Ortrohre <-oi ft 


ten ts III the lucbils xilU.es and Uii Is eo npnt d n 
th'* nnadof a t dulch Un istate It h ssnow questioirvl 
wbetberoneofthe xilh.es CO iipriti’d ui the saiind \*»s 
partifth m rtgn~rd pr }i rty Tlienj raMxcxiordi, 
uncoitiotUd by anythin^ in any rrciul derUnd i\ 
the a'orc tnb)rri to the iro tei^r The deed wni 
acrordiiisly held <o inrlnde the xilU.o in (]urttioi, 
iSictbii iggixcn to the oprra ixe xrnrds in thiir oali 
nary uiranms hANP MouTOxOf IUnx oTlaou i 
Anil) Ltsm IvuAti I 1< B.. 33 Calo , 39S 

74. J*rerifBA ftrrf* 

gage — ''ale ttn'er ,>i«Wy,yfrf« r't 1 fTeri ( rf 
Moxsf o/r» H>a r nice* £y <a rlan /fr—Lte ; * i Une 
— Ulnrcapctvoan)orti.a.fshisin«resf ina piop ity, 
—that inlmst tniiv nrtricltd or liniitid lu loiie 
maiiuir atthe tnu of tbi ti orfp,a.c th mo t.azii *s 
tun 1* not liui ted tithe iiiti r tC to riCricte I and < o a 
notciasei n thi Tiatricti -n being run xrd Tlicreno- 
xalof cncaniVraiicii fion ibc > tl ite of am rtgrg r 
cffcitcd bx hiiaiU mil as a g ural rule rt urc to 
ibi benifit of the uortoa,.ce b\ lurmsiii. the xalue 
of the Utur s 1 curity '^nxctiA (.ucuH Uiicrrj. 
cuaitJSSr Axavua CUA'iDBA Das 

pc W N , 233 
7D. - r'- 

gogt lee I o / mtolher lielt due to mi,rf i^oee I ttiu, I 
frvut *■•>* air, seed al dale ol m r'g ne iiau,e 
•• tletd «a‘feWa^i*y to you o I delft u^e» 
ttktug b'ct tue lied O d debt • t u i/iarge urn 
laud, lal rfrfew^^on e ad /$ ua e ug j/wetl J i fi 
delft — r niort.a,.iM CArtxin U 1 1 1 th d fi n ' i t’s 
tatWr for a sum of 1 Gt a.lxarrrd by the laltir 
at the »U‘c of lh» n-o-l,a_c The nort,s'’i->hid 
stated that I omd the tLortgi.ei a' o hir iMt if 
1II0\ which «si due Ol a arpirstr W il a d it 
contained a rliusc in the folo«i . trrnia 'The 
pnicipxl auin of hunt (ci lilt) dm oilhst o.iin''it, 
as aUothia Aeniiilt U 1 xrill jrex at the al leliui aid 
tahe WV the Uni ahi u mtU ll id cun ent as v dl 
. os that I'oeumn U Till then yoi arc to cox ii le 
to enjoy tbeUnd " I1ci a t if, 

bating Ootaiucd a decree a.aiuit tl * utort, .jt. 
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MOUTG A.GE — continued. 

t. POK^I OF MORTGAGES — coii/inued. 

pi liutiff ri'citiu '4 the previous twnsfer iwil a^rcciii'' 
to rttr lusfcr till' ! vuil to the pl.iintifE’s uuuc ou the 
I2th July 18S0 if the lieiit whieh would then be due 
should be p.iid off; “■ Iii the \illaie of neiir.unpur is 
join- (phiiitiiT’s) field, Purvey Xo. ltd, measuring 
5 acres 3 puiithis beaiiiitr assessuieiit RIG. Toil 
{plaintiff; liavo got it transferred t > our name, 'f h it 
field therofiire btaudsiii nur (defendints’) name in the 
Goverinii.ut rt cords. You owe a debt to us. Ou ac- 
count of that debt you have transferred it to our 
name . . , T'he fiild slull be retr insferred 

to your uinio when you repiy tlu siid debt to me. 
Y’ou h ivc cultivated the field for the pio luce of S im- 
a'at 19 !G, and a lease iu respect thereof yo i h ive this 
d.iy pissed to me. And a sLimp papjc waspurchised 
at the time of the ti-ansfer for the evccutio i of this 
agreement, but no agreement was then p issed. This 
.'igrcoim'fit is thererore this diy pissed la you when 
the lease is e.wcuted. And y ou owe me (a) debt be.ir- 
ing interest. I will pty out of niy pocket the f.v 
peUics to be incurred at present in cnltl rating the fiel.l. 
The debt duo to mo would in alt amount to RlOO 
If you repiy all tiuse nipccs due t> me til! the 
YaishiUli tjhudh 6:h, Samv.it lO.iG, I will take them 
and I’ctMusfer the tl 'Id to ymir nime. And if you 
fail t) piy (them) till Vaishakh Shudh Ith, you will 
have no cLiiiu wlutovcr to the said field. I sli.itl not 
take the rupees after the -Uli (cliauthj, nor shall I 
give (or tri'isfer the (idd ti ym . . . • I shall 

Ic.is'’ the field to a'ly oio I like withmt keeping any 
cl lini of yo i as regards oultivatio i, m mure and hedge. 

You hive 110 cUim or right whatever ” 

The plaintiff bi ought this suit to redeem the baud, 
alle'ging th it it had been mortgaged to the defend lut, 
and tU it the debt li.id been p lid off. The defend lat 
CJiitenvled that tlie tr.iiis iclio-i in 1S77 was not a 
iiiortg.ige, but a sile of the laud to him, and th-it the 
document of July 1879 w.is an agreement tj 
re-sell it to the pliiiitiff. He/il upo'i the cvideiico 
that the trails icti m i'l 1S77 was a mortgigo to the 
difcndant, and not a silo. Patbi, Ravchod ilonvB 
'.Buikauhai Dbvidas . I. Ij, K., 21 Bom., 704 

67 . — ~ — Safe with « rii^hi 

of re-par. ha^e — Conditwnal sale e'feoled by two 
lonfemporaiteau'i deeds — Eridence de'tors the docu- 
mP'its ehin'iny what the trnnsacUnn really was — 
J/ilenti'Mo/ yinrtfes.— The pi lintiff and the defen- 
dants e.vccuted upoi the same Aiy two documents. 
The one purported to be a deed of abs lute s.ile of a 
ceit.iin estate by the plaintiff to the defendints. 
7’he other was an agreement by which the defendants 
oveni’ited, upoi piymeut of a certain snm by a 
8peeifi''d data, to recoivey the pjopeity sold by the 
first-menf 10 led deed. Jdeld that evidence ivas admis- 
sible deliors the dneuraents to sh w that the intention 
of the parties wis not to iff ct an ont-.ind-out sile 
with merely a right of re-pureh iso under cert lin eon- 
ditio 13 left in the vendor, but to constitute a mort- 
majo by loaditiona' sale or bai-bil-wafa. The mere 
fact of a deed of absolute sile being aceompinicd by 
ano'her giving a right of re-purchase will not, for 
Gilt reason alane, co istitute the transaction o'le of 
mortgage, but the intention of the parties must be 


mortgage - ooul.naei. 

D FORil OF MORrG.-lGBS — conlinued. 
githered_ from the terms of the deeds or fiom the 
surrnniidiiig circiimstinces or fioni both. A derson 
r* ^ G- A; 105; Lincoln V. fFriyht, 

4 Dc* G. i(j • /i/iaffican Sa^iai W lihaawan Diu* 
L. It., 17 I. A., ‘JS: I. L. a., .2 All , S87 ; Ali Ah- 
mad V. liahmit-ullali, [. L. R., 14 All., l'.<5 ; Ra- 
masami Sasfriyal v. Samiya ppanauakan, I. L. R., 
■4 Afad; 170; liapuji Apaji v. Senarar'li .Mar- 
eadi.I. L. R., 2 Bom., 231 ; Bliup RTuar v. jluiamli 
Meyam, I. L. R..6 All., ->7 ; and renl'a ppic Che Hi 
V. A’cku, 7 Mad., 219, referred t'. Bamisims D.lS 
«. LEaoE . . . I. E. B., 19 All,, 434 

Affirmed by the Privy Conneil. 

[I. E. E., 22 All., 149 
E. E.. 27 1. A., 53 
4 C. W. Ur., 153 

QS. — — — Deed of condi- 

lionat sale —Sai-hH-wafa, Malare nf— Transfer of 
Properly Act (IV of 10S2J, s. 53 — Pre-emption, 
suit for. — The tr.insietiou known to Mahoaicdan l.iiv 
as a bai-bil-wafa is a moitgagc within the meaning 
of a. 58 of Act IV of ISSd, and not a sale. The 
pliintiff in a suit for pre-emptioi had, prior to the 
sale of the jiroperty el limed, executed a deed in 
respect of his share in the i Ulage in virtue of which 
he chimed the right to pre empt, the material por- 
tion of whieh deed was as follows: “ Thirdly, if I, 
the vendor, or the lieirs of me, the vendor, Ali J.in, 
alias Ali Ahmed. slio.ilJ pay off tlip entire coisidera- 
tioi nioiey inc.-itioied aboio on the Piiraiiiinshi of 
Joth Sndi 1299 Pasli to the s.nid purchaser, she 
shodd without any objection or hcsititioi receive 
the money, and, returning the property sol 1 described 
above in the document to me, the vendor, reioke the 
s lie.” Held tint this deed was a bai-bil wafa or irort- 
'g.igc by coulitioi.il sde, and that, as the cJndit onal 
sdohal not becmie absolute at the time wlien the 
right of pre-empti n accrued, the co'iditio'ial vendor or 
m Ttg.igor h id still a subsisting right of prc-em]ition. 
Bhaowon Sakai V, Bhnywnn Din, I, L. S., 13 dll., 
3S7,' distiugiiisbed. All Ahmed r. R-ihuatullak 
[I. E. E., 14 AIL, 195 

g9_ TVuzib ul-arc — 

Co-share) — Mortynyee of a co-sharer. — Two co- 
sh-irers in a \ illage, A and O, mortgaged their pro- 
prietiry intrre.-,t, with poj>3C3sio i, (o L. L nude 
either an assignment or a sub-inortga>gc of her in- 
terest under the mortgage for a term of twenty years 
to B, with a foreclosure clause in case of no i-p lymeiit. 
B .ifterw.irds traijsfoiTed to A' for an uiic-xpircd 
perio I of sixteen years and (leven months the interest 
ill the property which he li id .icqnired from L, One 
H L a eo'shirer iu the villtge, thereupo i biciigUt 
a suit for pre-mortgage in respect of the transfer 
tl X, 01 the basis of the villige wazib-ul-ar/, which 
pave a right of pre-emptioi or pre-mortgage when 
the sli-ire of a co shirer slioul I be lold or niorcgiged. 
Held that, inasmuch as B coni 1 not be regarded as 
co-slurer, no right of pre mortgage arese in favour of 
X L in respect of the transfer of the mortgagee in- 
terest frt.m B to X. The principle Liiildoivnin Rhair 
un-nissa Bibi v, Amin Bibi, IVeekly Holes, All- 
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ItCOfiTOAQfi— sonfi»tir <2 

2 COKSIBUCTION— con^tnMf. 
f{6,000 the Papuchctti Sen aJjoming tie laud of 
fcaabah Jaggananthapuram la the zatoiudan of 
SfadlmguU, they are gi\en you for nbiolato sale, to 


It OUT Q A Q13 — eo a 1 1 R w <f • 

2. CONslUUCriON— eeafraae/. 

mlizatlehy suit from hU uoi hyl-ollucatiil ijofHiiy 
Mid per* n. Jlehl, ou the <on«inutl ii of the in»tni» 


eaid stipulation, yon should hsrLilitanly fron son to 
grandson en2o/ tbo produce of the said laud, ycuradf 
paying to l oreminsnt tho assessment fiicd on a aub> 
division, rechoning this sale uioncy to he a pure sale 
This muddata hnyain has heen executed with tny 
consent” Seld that this document uas a salewitha 
condition for re purchase The decisions of the late 
Sudder Court of Modris hare carried tho doctrine I 
of relief after the time named, vn the conveyance 


t...b.,,.ijku Maav ^tiskiVLiau uf uuueit>>; C ivaisuSa 

Barvaxt Bxro Mxjusjj Ojt&P (ZauiaiiaR of 

yiAscopu) , 7 3dad,0 

8 L ■ — — — — — Ccni/CKCtieis <(f 

derd—Stti Jof poiittticn —The defendant* bor* 
zenred mousy from the plaintiff niiLo it interest, tot 
executed a deed stipulating that the rum torrowel was 
to be repaid o i » eii en date, and that, if not paid then, 
the difeodauU should execute a patni leas* of ciTtaio 
properties set forth >a the deed, the auiu )xirro*cd 
being considered as a loons for such lease , and that, if 
theb rroTiradilcot execute such a lease, this dud 
sb. laid be coasted as a patni pottah. Tb« money not 


a certain cmideration uol<t< that sim was {>a d ‘O a 
particular date JcsxxKOOimirx Iliswasr ll» so 
hooxEraEx Doisxx 19 W B.,27A 


82. — ■ il rtgtj* Hr 

dtvifU — r , Jdui 

—la O-ait 127- Pash (llarch 18«) it banner 
Vr-owcii BllX'OO from A, g*ie him a niort..S2e ty 
way of co^uxrual sale of certain umoiea-lepro^rty 
fora term of senta jiara, tlat is lo say, «il«ui5a« 
over the scars 1275 1277.1,:7-,U'73. 13’0.12al.»o i 
12'2 Paul. The com pass' le as the I Unatofeaeb 
of a»-a« years was fixed at TUttwt,a.ee 

olisiritd paime^it 'f f is interest for fo x yia e tnxa 
ire to 1273 Pas'i I^l3i.r* ly In -la? riu# a.w-st 
tie Jiortgmjx- TheiavrestforllW l»l.»-sd»2-2 
Paaa as well a* tie pr.- rpJ i.ai ^ 

the &tr*jacoe snt<l foe of th* swrt/a.'d 

P^jerty era Lsymsut of tt.* s*-** 

muOTst of tie Isrt year. 1212 ?**•». «cdy j 

that tie liiinvl it the i/h*e yiari. iZ'd) *n.J 1 
Paih, vuuUt sjcn/fdoa tie c^irt.a-'d pn^r*y.tut 

«asrssdsr tie terse of tie h-tfruu-jt li 


..I . * : 3 

83. CoTtHiuft nt to 

paptaenti-f itltrul—VefuitUm ia<imn>l ,/,nhrttt. 
A mortgA..i dud coiituliu d ro\ i iiaiits f r j aynu nt at 
thoexi iratKii of a year from its date, wttli ii tin at to 
be paid inoith by inontli, in (iicmonlli folloHlinr ilmi 


during one month sftirit liad I kouia due in that 
c«sc tho (rimitul ami InUriat ahiuU tlnruipxi 
buome claimsl [c Vt itli the Isltir n |iiirimitit llio 
tiiorlba,or failid (0 (oioi ly, not pajingllu Intirist 
within the staled time Jtr! t (hnt o i tlm true ri;ii» 
stnis'tioiiof thetht >. (hi* default basing taiiiii j lici, 
tills suit would 1)0 for Wli the f rinii|al sn I inti ri at 
accraeil duo within the ytsr \ro ilTCiv Stsv r 

AitrParrEK Koatsiii . 1. 1, It , 1,7 Cnlc , 030 
B , U7 7. A.. 00 

4 o w, w , cca 


84, — liilnuntian > 

Coufth * jrt'ehttf In a m rti.B.i*(I*i Iizuuli 1 
byaMahomdaii loa UiikIii in >R.O it was atlj 'list id 
that the pruiiipil and iipnii Wir» to U rijiall 
witbiu fis ><ars that sn arroiiit wai to >a (skcii 
at the ID I' f <•••• t'uri f the | e fta rf l|,e lands ai I 
any sum fo 111 i da< 0 th*- tiv,rt.s,ie aflirdi'Iii-tiiig 
tbi t roCts of till Uu la fimn thv l,)t wssloUjail 
to the mortgi.'i- and that tl * (ayiiut was to to 
euilo'Mil <n thi lo 1 1 ail I th' ta n'l IIS' imil , aul it 
was fratihd that if tii* aiisvirt di' lo ti« lu rU 

(raze, at tl - a>] r ft!" lai 1 un» {r>i f tl e 

liu la r> •<> ! e triap d aa w ' I s' 1 I !m ,ti ! in 
»t»s,l <f uert.s.' h t/flJ il.*t m kturi tljn / 
'Am tsV«'n a« pn,* ohd l| ► i/ort.a »• »»• r, hiuiA J» 
w 111 sixty y<ari IfarcLiLi Awiktns >uxair 
r Om ^xaaxaoai L lo U.. 0 Idul., S 33 


85. ITtufructuary le.aa« r .^v 

tl a« '/ in'l’i-'Jirt la it ta r~ 

C/a«>e«rf> * • f ta Th* «l>f,.> a. V vl. 

sa'ctls* LuAT aUi.r* 1. 1 1 a 

at S' rent* 'or r>;n}n.^r 1 an i,xra haw , f a u// i\H 
'hat liej w.T* ex* 1 {« 15 x„ u ui 
whwi t#sae a {■'-JO* »a« r'SfTtid. a 4, aU-'-f 
wastoieap, -'Iv tie >t.w -a//e of i.t«r'*. to tW 
t ar-f a *»a.T rv=» .o t/j a«*.4, 
as AfW ti*raty/» o' tie Uti 

defr&'la S was > t % u. xg Ij » I ^ i 

j«r»y wte>elx.rx*d Co ie a »— arrr, t.A Lt _fcf la r.e 
ft# aid tAte-s a p».*t.*<./i of Ue resso i—j % w a* 
wi.e%h* »•**—•*£. pww.il br\t~j, 

g-jii foe tw* tx^-in.wra ori'di i!it4 

t_e» we jx«rt.j.,ors evtlf wC r.*_a say 
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( 5980 ) 


MOmC\ACm~.c<i„!inur h 

l\ (■« uei lOX— Cl /. 

ulU-luA {111, raiut in .jEtrutioi). The ih-nnililit (ton 
'/ !*t tlurinjim chiiiiuil lh.it he 

hii.i A >1 «j<.n it to the (Xtuit of HlOf. On 

!• rV'*^, ll*'" loutt txtcnSiui; Ihe liUiii* 

till a f.vcru tr.iiic nn luhr niton iitj; iho Aefi nt!.iut''i 
t'ljinj I illy ki tlieuttiit of HOI, uinl t!ir,cl5i!.c tint 
U." Uuti Jill' \i!<i he iohl piii.jii t to ihi' (ivfiuil.int’t liiu 
. I tlul 'iln; jituiUitT* ! nlt;;ht the hintl at the 

iAtci)t!on>fa!e. aiul I'ffirtil the itefii.tUni (!iVl in 
i'titns <tl si.ijttKi.;"', nhirh (he (Kfviiil.ilit 

i !.)• 


7% i!t 

uft!n»i. ']!.)• I'l.vintifTa then hn the [ireunt 

»!lil tofunii* {ejit'uh.n. y/fj'if th.it till' elurce ou 
till- 1 ijid .I'lii I i,X inehi'ie the o!>i ili l t of illtO. 'Hurt- 

•.ure s.ij Hojiii ni the t!;ort.,‘af:i-ih nl ( jjin.'Ay mjhiii'j 
slnit luht a ehit.e i.ij the j>to[>ijly. The j rovi.e.’oiH 
in the ih <ii t.s.nle the njuili of reiiuiijition eoioii* 
tivn.il the j noiitit iif the <hhti, (^uitr ' — 
D}.i'I..r, iJiit.hr the . iiniii!.; n.en of the c.isi, liie 
J.nfthis.r .it liie »3ticn‘‘.i,;i.s .h \>ouhl he tuuoit hy 
*::rh .1 uneiiti.,;!. V!.‘>11 V.\nT MIf.MI r. Vjllluii.v 

. I. L. 11,, 13 Eoiu., 201 


Pri‘ ri'y of vtcr!- 
it iritr ittai'it;/ 


f rrejrrfix 

J/t-W; '.v'or,- On the l!9:h 
n.i r!;,i,-eil to the JiUintlfC hii 
.4 hiiyie ,u;i! .r.iriKn to fvcure 
.14 r.‘ [Hr ciul. On the .'ki! 


Sittri . 

7U ; 

. r. e ft, ,V ti .' i'. !i I 

yrnijitf /— M< r! Jit 
.Vovinjl.f IS!':; ll 
eiU'thiti! dhire in 
itl,t,>C4> «i.‘h inti. '4 
.lanii-iry l.*>h! I{ n (,nt„M,iil iiin iii-thinl .il.aiein ihe 
>.itn4' 1 oti'i !t> a fhinl I'lr'ni to .urnre Ill.OOJ «ith 
ititiriit tii KS jnroiol. On the lith Jl.iy /f 
anil h!» tun inoth (s '.iiurV..ag'iil to the ]ihiintifl! 
th.e ii.tinty of the s.iiil hi u.n- anil it.irihn to sicure 
lEhitlt) nilh intirut at IS jur ouit. Thii last 
till rtci’-'e rieitui the iiiorlj;:iee of '.‘Jth XoNtiuher 
JSi‘4 ntiii ufurthir hmn of ItlCO h.\ the iilaintiff to 

JI, lilel 4-o:)t,»)niil Ih.' folloniiu rlaiise: “ JCon hi 
orv'.v " to liijuiihite the c liil ileht, awl i n actount of o’.ir 
luCijjiity, ue thue iuitlnwi'o this ihvy tiiorte.ine to 
ion ul.atcii r ti^h!, titie, awl ii.ti n it \u- have in the 
»„iii tno j.riiniin ami tahe the loin of 113,100; 
out of till, nil mi lie li.iie iiNi) lii[uii!.iti d the lahl 
lUlt. thin foie .‘'or interi at O! the .uid liKiwy we .ii'e 
5'..i\iii‘C at tie- rale of Ul-'i ) ir u onlU,” Udd that 
till ti.ii-s.K tion Ilf the l-lth May iS!--l did not an ount 
to 2 ii\ till lit of the oiijjinal thhl, init was in nality a 
fmtln r udi inee and ii froli aiourity for hi th the 
old diht and the fii.sh .iiliance, on diffirmt nruw as 
to intin.st, the old diht riinainiinr iinfonrhid ; hut 
that, ei eii had the oriuinal del t IkiIi satislhil therehy, 
that fiiet would not have luci’s.-airil.i dottoyed the 
stciuity, the jiresuuil'tlou hcliijr, uulisS an iutentiou 
to the contrary wire shown, that the jilaintilYintiiiiU-d 
to l;eij) the .-•fi-urily aliio for his own benefit. 
(ro.liiWni- Gopitlikis V. Purnniiiitl I’ re intuit /id as, 
J. L. It., 10 Calc., 1035, followed in princiido. 
GofAn Ciiu.vkKi; o. Hkriimiio CiitrsoKB 

lloi.u.ui . . . I. Ii. K., 16 Calc., 533 

77 . ■ 2ilortgage of es 

portion of htiag— Fariicutars of pruperlg stated in 
deed — Leading deseripiion — Falsa demonsl ratio — 
Jihag—Jiom. Avt V of 1S62, s. 3.— A inert gaec- 
decd of eertaiu bhagdari lands stated that “all the 
properties appertaining to the entire Iiliag" were 


j ^ORTQAQB-conUnued. 

I 2. COXmtUCTWK^iinUnued. 

! '"Wtg'iged to the jdaintiff. The bhag com- 

' (hnihling sites). 

, t ut the c .iiMc, winch set fortl. the p.irticulara of 
- tile propel ty mortgaged thereby, specified only two- 
trahhans, one only of which belonged to the bha-^ 

, and the othu- did not. ihe died thui proceeded: 

, .tei'Ordiiig lo tlwic p.irtietilars, lands, housta and 
taWians, baniyards, wells, tanks, padars and pasture 
’ i'*'i i'* flier with whatsocicr may apperfaiu to 

the* hlug— all the properties’ appertaining to the whole 
blnig luiehecn n.oitgagcil anil delivered into posses- 
.Sion . . . . . There is no other property 

apjii it.imiiig tei the* said bhatr of which niintion is not 
1 made Jure. Jtdd that the pirticulars were ‘the 
r leadinu' di.-.cript!on,^ ami the supjdctncmary descrip- 
tion I f them as constituting the entii’c bhags’bouldbe 
regarded iit falsa de,nouslratiu.” Held ahothat the 
til- rtu.igc, so far as it included propcity belonging to- 
i the Mnig, was leiid under tin' tiiird sfction of Borali.iy 
.\cl V of 1803, hut was lalid as to property not 
eutlipriied in tlie liliilg. TlIinilOVAXDAS jEKlSAy- 
i>AS r. Kj:i.s'h.i.u;aji Kcuiiiiiusr 

[I. L. E„ 18 Bom., 283- 


78. 


Cleaning of the 

! ferhi" null " ~ Interest post diem, — The use of the 
tcrni “sudi’’ (hearin-g interest) in a mortgage-deed 
111 111 not to imply a covenant to pay post diem 
intinat, there being a specific agreement to repay the 
nmrt.i-ae-debt, jirincipal and interest, in seven years. 
ItlKIII IfAlt r. 81IEO Parsiian R.tit 

[L Ii. B., 18 All., 318 

79. - Conditiouul sale— /iTarona- 

i.iii'i.— The apiniiant became security forthep.iymcu6 
hy the n.-'JMiiltnt of the Govermnetit dues in rcspe’ct 
of a uioolah then about to he solel for those dues, and 
iiy the first kar-anamah entered into by the parties it 
w.ns stipulated that, ou default of the respondent 
to p.iy any part of the iustahneuts, the appellant waa^ 
to I htain a tr.msfcr of the pvi perty, and to retain jt;, 
after rctnniing to the rispoiident the money which 
may h.iic luen paid hy him. By a second kamnamah 
mUred into ou the same day, tbe pdan ofaionditioual 
i.ilc proiided by the fiist kiiraimmali was redijccd foa 
niorig.i-ae*, with a covenant between tlic parties that, 
wliiiu-vcr the appellant should take ] osscssiou of the 
iiicotnh for the iiurposc of enabling him to disciiarge 
the amount for which he became security, he should 
restore the mcotah to the respondent as soon as he was 
roinibursed all that he had advanced out of the rents 
and pnofits of the mootah. BTcfif that the transaction 
Was in the nature of a mortgage, and that there was 
no such inronsisti'uey betw ecu the two instruments .as 
to make the second invalid. Kakeklapoode Jaq- 
ga.badii.\. Kaz I. VoTSATOS Jagoaxadha Jaga- 

ruxxi’ liAz _ „ , T A 1 

[6 W. IL. P. a, 117 : 2 Moore’s I. A., 1- 

0 Q — — — Relief after time 

named in coiirevance.— PhdntilE e.xecuted to defen- 
dant a document of which the following is a <ra«sla- 
ticn: “The muddafa kriiam executed on tbe lOtlx 
April 18:t5 by tbe Madugula zamindar to the zammdar- 
of Bobbin. As I have conveyed to yon as sale loc* 
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Diatsr OP casils. 
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2itOB.TQAQG— ron^tnuet^ 

2 CO^STllUCTION~co» 
and CO Id be entertained Nikka. “Mal i StnaiVAS 
SuiKOH Gabdheb I Xi. R., 2 AU,, 

Q3 I'^'ortgagor and mortgagee 


tlie a ort a or as a eiit for the wortgagw Knisa 
hAJI I AESRUA't ItAJ\ADB r SiTABAM MOUABBAT 
Jaeiii X Xi. R , 5 Bom 483 

04 — 5a I for arftart 

tf n»-i t'llt — Suit iefore pr nctpal *«» 

Itcame due — Utql( of iuit — A au t for arreara nf 
ja cr at acciued dao on a Tnort''ago and f rlhe aale 
o£ U e pr pcrt> c mpr aed therein \ ua broo lib fore 
the date fired for the repay nei t of the 1 n cipal 
ilc no-tgage pro iled tl at on default of luyoie t 
of 1 t rest o i the due d rte interest tb uld be ebargo 
able 01 tho arrenr and also that Inteieat at an tn 
hanced rate shoul I be ch*roCable on tl e pn cipal 
Held tut tie pUutifT tab lo cnciUel I »ue f r 
the arnaiB of uteiest r to hr i" tl e loo tga cl 
)r ra »ci to sale hef re the pr e j il be me I e 
Aa> 8<7 t Naxssa I L XI , 14 LXod , 477 
85 — ■— ■ ■ ^eniont ml 

f-oai Vea nj of ilti otde Dettra hotof ta6 
fjetofnnrt nqe—Co^lofrtfu Idiiy lymoTgoge* 
—A mortgage deed et pulited tl at, in the c on‘ of 
tie TTo t^agid h use b mg dettr yed ly as urn 
tulta i ‘ (i e oila froQi the shiei r th kng tho 
aiort a rr bIo Id rebu Id it a d if be UJ not d bo 


li UBO lie mortgagee rebiilt it Tie m it^jagir 
bioa„Uas It lor r dnn( tl i tl at tl e repu 

U «i Cof the c sta fiebuild g tl e h use hob lo ■ndi 
toip cd ttore Icmpt oa Iho Ic tr cl 0 1 of 
till, h uee wiB i) tho ature of a caliuity fr in 
heaven itl 1 1 tie meaning f ll e ttro asmvoi 
Saeuaqaaisui:! c Auiha 1 siii f and il 

[I li TL, 14 Bom , 23 
93 • ■ — — Jnlenitonof par 

i es— i/or/7>,oee fo iave pauee • t for Un mar* 
lo re e it prnjili ii* ? eu of ,altre*i — Vo f 
3"gor fo re orrr potiestton m the pear l>« pa d 
the nonrg after the exptraiua nf Ihe peri d — 
V tr of eate—n 3 j 13 of O m Sri f of 
JW— MortgogrPt prreonal remed* agtaef the 
renrlqrig T L mlntina — IVI T a iTiortg* e toi I 
eoatui id a at i ilitioa that the m rl,.A-ee elo H 
r ter i ito po8ic8»i n of tl e mort.# je 1 } operta aid 
enjoy tl c re tl A Ip ofit* m li u of inter *l t rim 
years ai d tint after the exp ratio i of th t per od 
the m rt A-<r ehunld enter i to j«ase»aoi ii tlo 
year m \ 1 idi I e p nd the debt flefJ tf at it wae 
the 1 teiiti a of the pirti s tlwit the rtiortus cd p«o 
JHrtj alou d n t be fuld ii Bit ifactiun tf them rt 
BVf-debt that the ui rt a_eo has to riniiia »i 
poasctsiun for tea ycara, and that, uuder cL 3 of lo 


I MOaTaAQB-eonfi.uetf 

2. CONaTRUCTION— oahnued 
I of Bombay lliguklioa V of 18'7, le had no poTcr 
of Bale 1 e nort^asce hiwu brui^lt hs tuit 
aitliti three year* from tl e cxpiratoi of tl e stipi. 
. latcd pcrindof tcu years —Held tliittl c i ortg. g c • 
' persi al remedy a„ai st Ibe roortgiuor nos ro tmie- 
1 barred liiBus e Abdul Kaiiisiax 
I [X. II. It , 10 Bom , 303 

07 . — " •— — — Iftf/ic/Ayca/ie* 

of our taiMiaJari property - Aicert \nneat of 
m rlgagori znwn !art tn^erei; of d le nfm r gage 
~A ab an tg in deed Act IX of fS 2 (Cottratt 
Act) t 2)— A Hi of ISSIfTr n,fe f Troperta 
Act) t 3S — A detd nf s nile mort i a Ics ribid 
the 1 or^^od p operty ns our Zami » Ian pn perty ’ 
(lam ndan np i ad ^avo n turtl ce spec heat ou 
rdesciiptoi It laspro cd that at thu date of the 
mort^t„« the i rt^ag rs I ad a d Unite a d stc r 
tamed tl act ouft) si r n t lo zimindiri UeHt\\t 
the ordi oiT zimitiLiri I ojcrty woiesi 1 cirntfy 
c rtan r at any lat « re cij vUe f bii „ inado 
c rtw I by tl e pro f of tiie n o tga'^ors b inp at the 
date of the mortgage deed th oiii ti f a sp r fie 
*% iidaiitrsl aidtl t tl e n rtg'ige vbi th rc' 
fore not i Id f r unc rtai ty k nh a Lai v 
Muhamaad llaia n khttn f L It S All II 
Suhea Daaal v Ui t 2,a am I L T 8 AlU 
did llaattlt P ndr r DalgohnJ I L. It 0 
All ioi liar 2Ia ih thnnd v Be ar Lot 2 V 
?r 263 Deal, IV Pihmbar 1 J 11 t All 2 o 
2a Ha V Off % t Be ei rr L B 13 tp to* 
623 a d r d m I \ r* r eu ! L 1 20 C\ L 
5S uferred to bUADt Lal Iiiae n Bab 

fill S. 13 All, 175 

03 ArtBdinm rhjoge 

— y« t for tale of M n gaged pr pert —H a tt of 
kanamdorto tvr fer an uat o^if-itB<in» and for tale 
of fi» rlgaqed propertg •» default nfpa/ment — 
A kanan larlia ing ■ ei fo rec icr the amoi t of 
I It kinon a id for talc of the n ortga eil pn j rly m 
defa It of pa n Cl t — //e d tl t t leh a tut it 
lint ista nahici thit a ka latn in the n ort A^e aipcct 
of it u a usifructuiry DOrtggp a I ticrc ti 
noautboiti to • pport the eo i C ot tl at it is a 
awnlc mo t^i e ai ict fro i an os nali n in 

SammiuT R ih at D H a I L It lo iS ! 366. 

alp 3 9 baisETi r \irARAta'< 

£1 1^11.231104,260 

09 TramJ rffPro^ 

ptr»H At m dO (h) 33 IQO Chi ge-L <» 

tramfrr of laftreit \» uiaiirejSe jwpr'y — 

d/«s <Ty4r>T7 — Po erof •alt m def uU 

— Zf ed fVreSaeer f r ralue trilh ul iml e— 
Xiihle f pa-rhaier I *ate la exeruh » fderree 

Il Jaiiar 1831 a derr c vris o'llaiicd ujiqi a 
oxce ited 1 1 Orto cr IS a ulicr 1 jf errUi i i n 
mo fable pn perty > at ina if svur ty for a loi i tie 
tranaoCiios b<i p, d ■scribed not b the word rthin” 
or < ort.r»-cJ b t by the words “arl ' and 
m stgcrai*’ The iiulrunimt co- tain d ro fx» 
|rw* CO Cl ant for tale of U e jroperty in Wfanlt 
of paym nt b t it co ta n< J a conna t pn 1 1! ting 
ahrtiatKU ootil payment, add a stipoUuoa that, la 
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UiGi-ISX OF CASKS, 


( 69S1 ) 


MOUTGAC5K - Otiii'tfJWCif. 

-• ( oX''TiiUC r?ox 

vuul til.' ij It i !< iM» vtf.til nil ill i u,-uif.t< ivUirh 

It iUt toiliiill t I 1 Cllli- 111 t’l.' ill l'. U.llMt UtU> ImlKtll 

liini .Xciii’iiuu' MMiu r. Ki.iiirii l,at< 

[KO W. 3?., Iii3 

iiO- Uiiufruotua -y movKjiijo 

, (.If- »/■ jit-.i/.i-r/ tli.i'i-iU. 

it \y,Ui Ai il tljlt lh«' li V 


r’f n f*.r fc-r ‘ 

Snx\'‘Ui\ir% m 


MOBTGA Q'E-coHiuiucd. 

CUKS I UUC rlOX — conthiusil. 
ti.itiir.' or II tiinifr.ietu u-y mortgige uud putiy of tlio 
..till. oi Miiipio inortga,.!', tl.,. oit-ii-eo isu.titlid 
0 111 mg the uioi tg.igc p u tly to wle unrter the condi- 
O ii» 1. 1 out 111 tile died, tihuuker Lnlt v, i'oor/i/a 


> ti" ‘^Muihar, I. L. 

’ If' Kit/inre v. Mam Sakai, 

; ^r'Vrk V. 

1 > .. ir'i- i» ' 



t fist, and till 11 to. e the titiri I ict tli.it the auiouiit 
of till' pri icijiil liil i„ . ij r.i'iivid J'n) ii th>- iiiut'iuet 
wii tiO _-itiuid fur tU ■ inij"t,r‘,-'>' hi in* mtilled t> 
n-jiu, 1 of 111 - pr jLity. r. 

Afuioiti;:i iiuMLi.v Ka.i.N' . 13 liny, 150 

S7. S!>i)j‘!c 

fi, ire IJ r-'ji Uij'il i'll .iiuv t’ f pi*ij> !•/•/ tahl — 

JMjila '! >\‘-<rn iiM ta p ii/ /te —Viitrftiiia 

(.1 InUruK A iiieri ly iiiiiif-ui-tii.iry- m!irt,-a,'e 

v.ill 1-. lift r ii r I g'll 111 !ui 1- the iiiorig i,:t il juojiirty 
(oil. it vl (Oil re til. r." ii i diilinet io.ei,ant to pay 
the prii.fipil -i'ld Uic Uiid ii o < iiri'y f rtif kiiue, 1 
til.' i-it .’it ’ll 1 of {!('■ {Hi fin i. til it till' {tioii. *ho ild t 

he •«!>!. >ueh .1 tri’inieti ii !< u liiujde ii,niifnutu»ry I 
Uiort.ice. Hid cirrin oitli it the li.ht to hue the I 
jirui'.rty -oid iu i(t'fuu(t of |i ly till ii’ of tile priiic.'iiil. { 
A tl nrt.;i -.I’, who ii uitithd t> |Oi'icioi iii liiti of i 
itit>ri«t, .('III mI.oi'o 1 tl t t.ike )• ^iiiijioi, lo>ii liiti i 
ri,;lil to iiiti'fi it. .Tid e.im.ot ink th.it llie piop.ny j 
he sold for ihiu'lt ill {Myiiiiiit of iiitiWit, the 
ptoperty liv'iug .iicurlty t' r tlie lu’iiu-'nid only. 

A! Ml iPAJt r. .fort I. L. 11., 17 13oi»., 4 j5 
S3. Fairer !>/ n.ilr — 

Jlui.i. Me/;. !’ «f s. !.l, ef. .7. ~ " h- r.- n ir.ort- 

yt.-e jiio.idid Ihit the n ortjiigie w.m to take jtoi, .s- 
ki It Ilf till li'id , lud enjoy tiiei'io’ils ill Uiuuriulir.it 

•and the ii)ort,ii,'Dr w.ii.it liiierty to r. iov.t j .iiioii 
ill any \i,ir oi jiiyiiiiiit of tlie lui'iciii.il aiiiotiiit,-- 
y/e’i/'til it the iiio-t_'eg' w.is .V uiufrui lu iry inoit- 
pa.'f. ti'id iiiidi r till' eiieuiiMt.ineis of ttie c.iie it iv.is 
r.ot til.’ lilt. utio'i of the {urtiis tint tlie jirii[i. ily 
fhontd ho lol I, and tlut the iilo."tgi_' 0 -dcid lo il.iitii'd 
a ,ij)i ri d ii.;r iin.'iit iihieh took tiiecii.’ ml of the 
]» 0 'iei>ins of e. IJ. * 1 . V.') of Itei’iiUlion V of 18d7. 


ivhieh "as the 1 lie ill f' ree at the lini.’ the uio;'”.iage 
IV IS ({f. et.'d. S.vnASinv Aiiaji iJit.vT r. V^viN- 

KATll.tO U.tSItl.tO .'•’lH-VllK 

[I. Ii. R, £0 Bom., 336 

83. - - - — Morl/iage of a 

viixed c'tnrae/cr pirtf tim Me and parlly as'fruc- 
iiiiri; — Decree far xafe -Tranifer of J’r>i>erfi/ 
Ar! n F of FS‘d). r. .01.— In (O litf iug aiiioitg.mi- 
deed, the terms of which are of a douhtful cliar.icti r, 
till} inti’Uiio-i of the p.irties, ms dtdiieilde from tliiir 
cimduct at the time of executi m and other loiteui- 
poraiiious do'iimcnts csicuted between them, is to bo 
looked to. If rfgige-decds of a mixed eli ii.ietir and 
other th.iu those expr.'s.ily d' fined in s. 58 of the 
Transfer of Pr jv'rty Act, 18i3, must be conatriud us 
far as possible in aciordauco with the rovcinmts 
ouiitaiiicd ill them. Where a deed is p.vrtly of the 


[I. L. B., 21 AH., 4 

00. Foiccr to Cancel 

ziic-i~iji’s’i//i h'ate. — The words in a zur-i pcsligi 
Iia.se, “after the expiry of the term it will be compe- 
tent to me(the morlgrai r) in the montli of .Icit of any 
year I fail ti piy the zitr-i-pishgi and e.mcel the 
I Ii.ise,” wi re lield lo do no liior.’ tlun b.ir the m.iit- 
I gagrr^s re-ciiti ring in the middle of any ye,ir, in the 
[ event of the mortg.igce's eccnp.itioii tontiuiilng alter 
! the t’xjiiry of tlie h-.i-sc, o.iing tn the iiioitgagoPs 
default to {uy off tlie ioiti, ami tiut it conUiued no 
undi'ri.iking by the mortgagee to hold on until it 
s.iitid ihi' III rt.-iior to piy him off. Jlof GoiriiEB 
iii'.Ngfu V. IJiionbii Pbnsit.ti) . 17 W. E., 211 

91. Construction of 

— Arre trs of rent from tenant and in'irf/jasors, 
Mt;t!il to.— By the terms of a dud of usufnictu.iry 
mort.'.ige tlie m rtgage iias reiletm ible at the end of 
till’ term by {uyinent of the {'riiieijul and the iirre.irs 
of rent line fiom the mortg.igois and the tenants. 

It w.i> laid, in a suit by the moitgagce (ulio aiis in 
I'OistSsi n of tlie mortg.igcd piopirty .at the time of 
suit), to n rover the mortg.ige money and iirrcars of 
ruit, will) regard to the ruits duo by tenants, that it 
was clearly the intention of the p iitics that .arrc.ars 
rcatciiably duo were ta he p.iid and not such ns aiose 
from the negligence ( f the mortgagee, and as it was 
ni.tbhoiMi that the amars duo by tenants could u t 
liave been reali/cd by due diligence, and the mort- 
g.igcc laid it ill his [ oiver to realize the rents, the 
n orL’iigeo was not entitled to recover such arrc.irs. 
Ciiort Jj.vn f. Kaek.v P.vKsi/.t» . 7 37. W., 100 


02. 


Suit Jar excess 


of O o> eminent reitnee paid iiarfer.— By the terms 
of a deed of nsufincluary nioitg.age th. m ofg.agor 
urcipted the li.ibility on account of any addition that 
uiiglii ho mide to the diutaiid i.f the Oovcrnmeiit at 
the time of scttli nieiit. During the eiirrency of the 
mort’ougo tenure the mortgagees, avciring th.it they 
laid to p.iy a certain sum in ixcess of the amount of 
Government revenue enter, d in the deed of miort- 
p.agc fiom 1279 to 1281 Fasli, suid the m vtzago.- to 
ri cover such excess. Held that, inasmuch as no 
settlement of ace tints u.ns co itenipl.ited or was 
necessary under the pio.isio.is of the deed of mort- 
g.nite, ami such deed did n< t coiit.iiii a pioinsiou re- 
seri iiig the adjustment of any sums p.iid by the 
nioitgagers in c-xccss of the amount of the Goveru- 
tneiit elein.ind at the time of the e.xccution of such 
deed to the time when _the m rtgage tenure sb mid 
be btought to an end, the suit was not premature 
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2£OB.TQAQ£i— con^inuetf 

3 POSSESSION UNDER MORTGAGE 

— conttnued 

recover;/ of potienton—'Sature of pote*mo » — 
MtgAfof redemption — A mortgagee by condito at gale 
-who was put into possegg ou of the m rtga^ed pro 


limtatioa The possejs on rtcovercd is however pos 
icesiun a* mortgagee Bohject tr tho mortga'*or*s n^ht 
«£ redemption. AMIK Ali r AzzAB Au UiA 

[I li. H , 27 Calo , 185 

104. DispossesBion of mortgagee 

— Ueufrtteluary mortgage — ContlruUion of deed — 
Suit for moneg lent on dxtfioiteitton — The plamtiff 


UORTQAGPi— eontiMeif 

3 POSSESSION UNDER MORIOAGB 

— continue I 

mortgagor to rent — Tlie plaint fl borrowed RI 400 
from the defendant and mortgaofd to the latter for 
eight yeara a m re of pro nd w 11 a i~’'' ■» 


pay U' 12 0 a» rent to the mortuage r ‘ U ilhin four 
years from the date of the mnrt are tl e wer 1 n tte 


of the term for the redemption of the mortcaze and 
that he was bound to pay t< the pUmlifl the rrnt 
claimed by him Seld by IVVES J that tie loss 
of the premitrs which had angi.Q from sccide-ntal 
raoset could not affect defendant s ngbt to reevicr 
the fail amount due to h m on the mortgage There 
was 00 sltcrati o in the Iiabil ty but merely in the 
(ource and moJe of discharge The premises having 
ceased to eiut nothing anting in m the income could 
^ credited towards the m rtgegc and there was uo 
residue available to pay pUutiff JltH by Mpt> 


(here was no express condition in the hood to the 
effect that it would be recoverable m the event of 


from the present dcfindaot only her share of the 
debt Gyarak Chockebbptts i BobodaDabxb 
(33 W R,484 
105 Mortgagee die 


meut the existence of the waichouie which produced 
the income of Hlb 12 0 a mooth uu the bae i of the 
rootruct to male t and the basis baung failed the 
obligation rcstm^ thercoi must liLcwue fail Vxv. 
KAiEsy VA8A r KmVA Sarm 

LI L B..3MadU187 

108 Deprivation of eecurity by 

wrongful <Lct of mortgagoc if gkt la refera 
of eoneideral on — -Wh re m nry is 1 1 1 on a mort- 
gage deed on the coudilici that if relumed with 


PlTAMBYE MiSSEB e RaU SoBCB SOOSOOl 

[26 W B.,7 


of the eti|uUtcd ptnoh Rahiis Ciicur ^usnA 
r Pabsottxs CiiCBK Drrr 25 W IL,63 


gaged property aid for arrears of Goiemment re 
Hue except to the extent that he slows that the 
Usufruct of the property wl ile he h Id tl e morig go 
1 as not satisfied his debt 1 IdbD*0 Nabais* 
e PriLA llossiur 1 -w B , 270 

107 Mortgagee in posa^sBion 

Under an agreement to pay rent to mort 

gagor— Uee/nie/udry mortgage — »M •* 

sfrartioa of ntertgaged premite* hg f re— Sight of 


usofrurtnary 1 ase b fore ]•• las r jKii 1 himsilf the 
am ui t ad anerd he has a rgl U uni sa the irnnt of 
the lea*** arc v ey spiri-il to isll upon tl e 1 a»or for 
tlenniu I aU re of the lo«i Siito GO'i« 'Jv 
r Rot Di>aKa Dial 2 L W It., 228 

UO — Sfortgflgen In poaeosslon, 

l,iat>illty of, to protect tho morigagod p-o- 
perty from ^Aima under a paramouut Utlo 
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j^IORTG-AGE — continued. 

2. CONSrRUCriON — concluded. 
tho event of tlic property specified being destroyed 
or proving insufficient to satisfy tlie debt, the obli.rco 
might iciilizo the amount from the obligor^s person 
and other property. The decree directed the sale of 
the property us in tho terms of an ordinary decree for 
tho sale of mortgaged property. In 1885, before 
any steps had been taken in c.vccution of the decree, 
tho same property was sold in execution of a simple 
money-decree against the obligor, and tho par-' 
chaser obtained possession. It was found as a fact 
that at the time of the sale tho bond of October 
1875 and the decree thereon of Juuuurv 1883 were 
not notified, but through no fault of' the obligee 
dccrcc-holder, and that the purchaser was a lend fide 
transferee for value without notii c of the bond and 
decree. S.eld that the words “arh'’ and “must.a- 
ghraq” used in the bond implied a power of sale in 
default and denoted a mortgage without possession; 
and the transaction, though entered into prior to the 
passing of the Transfer of Piopcrty Act (IV of 1882), 
must be regarded as amounting to a simple u ortgage 
as defined in s, 58 (i) of tliat Act, and not as merely 
creating a charge as defined in s. 100; and that 
consequently the rights of the obligee must prevail 
over those of the subsequent bond fide purchaser 
for value without notice of tho bond and the decree 
thereon. Held also by JIah-MOOd, J., that tho title 
'of the Judgment-debtor at the time of the sale in 1886 
in e.xeeuth n of the simple moncy-docroe was subject 
to the mortgage-decree of January 1883, and the pur- 
chaser at the sale cou id acquire no higher title than the 
Judgment-debtor possessed, and was equally bound by 
the terms of the’decree of January 1883 in respect of 
the property whicli ho had purchased, and could 
not prevent the property being sold under that decree 
except by. paying up the decretal money. TJnno- 
pooriia Bassee v, Nufar Poddar, 21 W, P., 148, 
and Enayet dlossein v. Giridkiri Lah 2 3. L. if., 
P. C., 75 12 Ifoore’s I. A., 366, referred to. Per 

Mahitood, j . — The pmver of sale mentioned in s. 58 
(S) of the Transfer of Property Act is uot a power 
in the mortgagee to bring the mortgaged pioperty 
to sale independently of a Court. Tho observations 
on this point of MotiCSWAM Axtab, J., in 
Pangasami v. Mutlu Kumnrappa, I. L. if., 10 
Mad., 509, of Biedwood and Jaudise, JJ., in 
E/iemji Shayvandas v. Mama, J. L. M., 10 Mom., 
519, and of Petheeam, C.J., in Sheoratan Knar ^ 
V. Mahipal Knar, I. L. M., 7 All., 258, dissented 
from. The nature of simple mortgage, hypothecation, 
charge and lien discussed. Aliha v. Kana, I. L. It., 

9 Mad., 218; Martin V. Pnrsram, 2 Agra, 124; 
Maj Coomar Mam Qopal Narain Singh v. Mam 
Butt Chovodhry , 13 W. M., F. 3., 82; Moti Mam v. 
Vitai, I. L. M., 13 Bom., 90; Gopal Pandey v. 
Parsotam Bas, I. L. M., 5 All., 121; Shib Lai 
V. Ganga Prasad, I. L. M., 6 AIL, 551 ; Girdhar 
Manchoddas v. Haleamchand Mevacliand, Mom., 
75; SobhageUand Gulabclinnd r. Bhaichand, 

I, L. M., 6 Mom., 193 ; Karan Purshofam v. Baolat- 
ram Virehand, I. L. M., 6 Bon., 538; and Burya 
Prasad v, Shambhu Kath, I. L. M., S All., 86, 
referred to. Kishan Lae v. Ganoa Bam 

[I. L. E., 13 AIL, 28 


mOETGrAGE — continued. 

3. POSSESSION UNDER MORTGAGE. 

100. — _ Eights of mortgagee im 

possession.— A mortgagee taking possession under 
the terns ot the mortgage es entitled to have the pro- 
jicrty m the same condition as it was in when it was 
mortgaged. Gobind Chuhdee Banebjee v. Wise 

[12 W. E., 19' 

101* ~7 - Covenant for possession 

lUorcg^geB Omission to give 'possession — ^ 
Might to sue Jor morlyaye-mniiey , — A deed of mort- 
gage and conditional sale contained a covenant for 
possession by^ the mortgagee during the mortgage 
term. Possession was withheld, though the mortgagor 
received the mortgagee-money, Held that an action 
Would lie by the mortgagee against the mortgagor for 
recovery of the principal and interest money ad- 
vanced. OoDiT PuEKASH SnntH V . Martindeie 

[4 Moore’s I. A., 444 

102. Obstruction in getting pos- 

session — Usufructuary mortgage — Might oj mort' 
payee to sue for mortgage-money — Transfer of 
Property Act (IV of 1882J, s. 68(b) and (c ). — 

A usufructuary mortgagee, to whom possession of 
the mortgaged property had been delivered, sued the- 
mortgagor fur the mortgage-money on the ground' 
that the mortgagor had sold a part of tho mortgaged 
pioperty, and the purchaser had deprived him of ■ 
possession of such part. One of tlie conditions in- 
serted ill the deed of mortgage was that, if “ on the 
part of the mortgagor, or other persons, any kind of 
dispute or any interference or obstruction tcok place- 
in obtaining of possession by the mortgagee of the 
mortgaged property,^’ the mortgagee should be en- 
titled to sue for the mortgage-money. Held that 
such conditiou contemplated the case of the mort- 
gagor, iu tlie first instance, in breach of the conditions 
of the mortgage, failing to deliver possession to the 
mortgagee or to secure bis possession from any obstruc- 
tion or disturbance by other persons, but'not the case 
of the mortgagee being deprived of possession after it 
had been once obtained and secured, and therefore the 
mortgagee was not entitled by virtue of such con- 
dition to sue for the mortgage-money. Held further 
that, the mortgagee's case being that be bad been 
deprived of possession of a part of the mortgaged pro- 
perty, he would bo entitled to sue for the mortgage- 
mouey only if he had been deprived thereof by or in 
consequence of the wronaful act or default of the 
mortgagor, and not if he had been deprived thereof by 
or iu coasoqueuce of the wrongful act or default of 
other persons ; that the sale by the mortgagor was not 
a wrongful act, there being no condition^ against 
alienation, and the sale by a mortgagor of his equity 
of redemption not being rendered wrongful or uiilanv- 
ful by any rule of law, nor being in itself a wrongful 
act ; that a wrongful act by the purchaser, though 
cimmitted under colour of the purchase, could uot be 
said to have taken place “ in consequence of the -wrong- 
ful act or default of the mortgagor;” and that there- 
fore the mortgagee had no cause of action, 

Ram V , Giedhaei Singh . I. L. E., 6 AIL, A8d- 

103. — Mortgage by 

conditional sale — Mortgagee in possession but afier~ 
words dispossessed— Suit for foreclosure ana 
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MORTGAGE— eoniinirerf. 

4 POUEa OF SALE. 

118 Sale of mortgaged land in 

mofussil— Offrf in Enq Ijr'» / rm— A kilc virtU- 
<mt tlie jiitmciifioT of i Coirt of j i»tipt of wort 
gs..cd Uud» Situate in tin? mo us-^il of Boul i>, 
under ^ po nr ofsili cmtniifd in an i iitintnio of 
Dioit.agt in tlve oriiiian E gnsii f rm is\aii if 
due Touee be j.i\en to llie inoitgcipoi of tin inoit 
8 II tciitio 1 to Slit a id tlu t lie be faiily tot 
diictid P siU u if a nio!*cng*e sflliiijr uniUr Ins 
po'icrof sale ispUiiud Iitambeu haUAlAMiAe r 
VAKiTAii Oiunrfi 1. 1. H , 2 Rom , 1 

117. — Srifempfion. Suit 

for— Jiyunc^ion. — l\heu jiropeflv noitgased u 
situated m tlie ni fussil but tlio pirtiis to Uic 
nort^sge are resulint n I'onhiy, ail the insliu 
ment of in rt age la in tbe R vluli fc nn, tbc parin s 
must be liild to liaie toitricted acc rding to L vlisU 
Iau-, and to be ontitUd to rnfoiea tlieii nglits 
ncio ding to tint Iiw In such a case the inort 
f8;;«e can txenise a p utr of siie oniuntd in Ihe 
ICO tgage-dud, and caiiu t be ri strum J fiotn ft r. 
Cistng such po'Vfr, mcrtly heca le the w>oilgft,or 
has filed a s at fnr redemption The moitpag r can 
oil^ Slav the sale ftnd'nU ht" by pijftng Ihe 
ara iml due iiito Court, or bv vt'tug -prtmi fncie 
eiidi nee that the pouir of sale is being i serdstd in a 
frauduUiit or impp per manin r, contrnry to the 
terms of the mortgage. JifvjiTAM KiKssitAt r. 
Suaisnia DAl.»i8UKA£tiQ*Rssu 

tr. L. R., a Bom,, 3S3 

118. — — .. Sale to mortgagee uoder 
power of sole— <i/ mtK fure>>aie ty«or/» 
gaqrt TftU aequireJ hv Aim — A mo ega..ce pure 
chuing the iiort.sged piopertv utiU the ronseut of 
the noitca^or. undtr tbopiavir of isle rouUined m 
the m riga^c de<d. aojuirn an tniimpeackibte UlU 
dented friDi thepoucr of sale, ulach is altozctlier 
distinct fiom nod orrrridia his title as a mere In* 
eauibranctr. the eSict of such purchase being to 
vest the o tncrship of, and the bemfieisl title to, the 
property for the nrst time in himself, wlio had beca 
prciiously 3 mere incumbraiiccr. I’DRUAXS'nioaa 
JlWJ5DAa T. JivxinAl . I, X* R^ lO Boot., 49 


" J3 Bou^, A. C , 143 


► ag rs to th oT up a Imse wln-h he ll•t^ from 
l!i«m f r the mo-tgascA jo'e and cUini 
pimicftt fro n tlie $ irjlns set -p —Ur'J that. 

iKf re tie morl.a.or* losll «ilhlrs«* the snr|lns I 
proceeds fioa the Court, it would 1-e oictuary tot 


HiLORTOAGE— eoulinsed 

4 POlVEi: OP MLS-eonfiswerf 
them tn '.tie no' lee to the n ortcn.re of lluir nilcn* 
tlOl loi’oso llUOOUVN Jov ACIIAIUFA r AVCVO 
I ALL ciiowiiiiuy . 2d W Ih, 47 

131 .^o/,^eor•.a/e- 

T mntftr tj Er j erij/ Ail t 01 fl i In tUI r n' 
d li D as to nrilue • / title In a lUtd of mo t.a.c 
of profKrty siiuitc «)tUiii tlii tom of Mulm it 
w IS p oil I <1 til it n p utr of Kite iiii lit In < x n ■ d 
aft r fiftten dais’ lotiee Jhe Jr ]> rty hss kiU 
Jl'fltUit $ 'i> f the Truiisfir of I’ojxrJi Act, 
J'‘8A. r lulling time moiJhs iiotin bi lore surli a 
lov r of site shill bo esiicisiii) tlie lo ibiioi ni 
fo It tio was intaitJ but tli it tin inh was non rthc* 
l.AS t ill > ilAuuis DicOiiT A.vn lIvvrPir '^cirrr 
T. Pa savha L li B., 11 Mud,, 201 

123 Trtn.fer «/ 

i'ri [trig Act • €T fuj C/tufrti fo iru m' > ///aye — 
lUxatdi nfm rfqaqee A luufrui tii ir, nort. i leis 
not entithd m ihealismceof aiovimt ti tint iff it, 
tosuefO'Sil of till inort,.A,.i I piO]> riy i-rmtlr — 
Ihi (onstrnrtto I pl-to 1 <ti ■ C7 e) { the Irinsrir 
ot l*^p«lty Alt. IbSd III frnl»t>ftimi i 'atru* 
miniy'i, f L H li Mod f-H tint a iiiiifnKiuary 
m ri.a.fC can sue iithrr for fornl sure o fors-ile, 

' hntn t for one orothir in the aUirnalive. is wioig, 

CuATnoi ICoKJAK L L. R., 13 Mud, 103 

133. Avrp'osprieesds 

' ({/■ talt »» loafs of n rlqtgft—ltitretl ihoff/nt 
ogtmet wrlgogte on i» K iiirp'o* from Hole if 
t»le.-‘K m rt^agev. irho undir liii pomr of sale has 
told the oiortgagid propirtw must reftnnl tn tlis 
mortgagor anv tniplns noneis nmihiing in Ida 
tin rtgngee's) hands with lutirist at su pir emt.. i e, 
llie Court rate, from the lUto i f tin romphtioi ot 
tUeaile. Asnet laiiMAV e .Vofi« Msnoniw 
I [L li. R., 10 Bora., 141 

I 134, jf\m tf worl» 


I tDOr(..a..i'C. *s 'nly to be tshm for Sfrunug due 
layment 'I the intiost, the n!Ortu'a..re jiauug the 
Wlsnce (if ani)ot the pr 6 a Vi lh» n«rtgs.<r. 
the as .ttgage is i ot a nsafrocliury moK.a.e, tut 
/ s Simple mortgage, and it cotrtnij by the tritnrAf 
law apphoslle t» nxutgaccs of this i at are. In s uh 
1 » t«s<, aUl.oa,.b thtre is lo eoiena't to \r%j the 
1 putripsl o.lMr thin that ia}M.d in the sUlitn i.t 
1 ihat Use pnnripal has Ussi nsnired. anij th»t (ha 
piopcrtT hsaUin m rtga^edfor thestipul.ti-ll-rtis 
1 if y.-ars, and all.<oi.h lh<re is n • isj f'Ss | ro«U oa 
that it istohentoim-d from the n 0't.A..i-tl j.io,K-ily, 

I Ihsrlaww V ol bJT tins thr imrtiA.'e ths 
ngha io Ir.u' the jTO.Mity lo stir a >cl s. r,7 ot 
the Transf.r of Ihupt-ity Aci 'IV ot IbSJi coifiTS 
upon liioa the sa ne i r, ilUve YASilTAat hsUiiaa 
Kasiax V. Visual U.TAKAu pAK lssah 

lLUn.,21 Bora., 237 

135. A./.rs of .of# 

— '■*,ey»es/ wHgtgt '/ eatnt /r p«r/y— .IV'cS 
t/etU lo euittjfff ni.r/yo j .r» — AV.rs rf »j/« ta 
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MOHTQ-AQIi! — couiinned, 

3. POSbESSIOK UKDER jrORTGAGE 

— conliiiued. 

Jie;r, V of JSQ7, j. IS-Limitalion 
Jov a snU to rccoicr deht / ersoiia/fj/ front l/ia 
mortjiuytir ulu’re vior/i/ni/e-deed coii/oin.i uo ptr- 
suiiol under/iihiiif; of rrpopvirnt . — Ey a rffitslcri tl 
11 oiti:iif;i'-ili'i(l, diilul Uic 11th May 1870, the 
ih f( luhint ccrtaiii Ijinil wiili p.- sKetaioii 

to the )>!iiititiil li r u t( nii of (ho yraia, the ii orteafrc- 
dll'll bti]iuliiliiij' that the jilaintiff imis to enjoy tlio 
jiiotita, pay the ii.ssi'.ssinoiit for it. and ristoro it to 
the dorondaiit O'l ro)i,iymoiit of (ho deht. I'lit no 
pirtoual nndirtnhin- to pay ivaa pi in by the dtfoii- 
daiit. Till' land was told by the rovnnie luitlmritics 
for urvoais of attittiiunt duo fioiii the lUfiiidaiit for 
Cl itiiiu I thor lands i.f the dofomlaiit. The phiintiff 
now lonpht to vrenver the debt pirtonally lioinlhe 
defendant. The ( onrt of fiitit iiiMance dismissid tho 
plaintifT's claim in the pioiind that the failure on 
the part of the ])laintiR to jiay the aireara of nssiss- 
nifiit disi-ntilleil him (o rtroeer the deht frimthe 
difelidaiit pirtonally. The jdaiuliff aji])i tiled to the 
District .Indpe, who refirred the ea.se to tho Dipli‘ 
Coiut. JleUi Unit the pl.iintitf niis not lound tO' 
Base the niortpapril jiropiity lionn elaimst inuitn a 
parnmonnt title, hi.s liability beinp contined under the- 
tenim of the u ortpape to tlio-pajinent of assissmcnt 
fi r the pn puty II orlpaped whieh lie had duly dis* 
charpiil, and that the ease did not fall inidir s. 16 
of Rigulation V of 1827. Tlie iiiortgape consi- 
deration for tlie deht Imvinp failed, the debt was 
rccorirablu within three years— tho repisterrd niort- 
pape-denl eonlainiiip: no pcrsr.nal nndertakinp: by tbe 
defendant (n.oitpapor) to jiay tho loan. SuivABA 
liUAKDAi'A r. AJJAJI JotiJIAV 

[I. L. E., 11 Bom,, 476 


111 . 


Lial ilityto mortgage, lien 


of lands allotted luider paitition. in Men of 
shaie mortgaged — Land allotted m 4eier«V/.v to 
cO‘\hiirers oj nv rt'jnffur. — A mortgage of ai\ un- 
divided share in land may be enforced againsi^'huids 
wliiclnindir a batwara or revenue partition li.ai^e been 
allotted in lieu of sneh share whether sueli laaAls be 
in the possession of tho moitgagor tr of oni^ivlio 
has pnvchasiil his right, title, and interest. Lii»,h^s 
allottid in seveiiilty by tbe batnara to the co-sharei^ 
of the mortgagor arc not subject to' the mortpagc.\^ 
The case of Htdhee INuzur Ali JChnnv. Ofoodhi/a- 
riim Khan, 10 Moore’s 2. J., 54.0, approved, Bw- 
■HATH, Lai.Ii r. KAMOonREtt Cnownav 

[L. E„ 1 1, A.. 108 : 21 W. E,, 233 


112 . 


Transfer of mortgaged pro- 
perty by mortgages in exchange for similar 
property — Itight oJ mcrigag-r to properlg ac- 
guirid hg exchange.— \\\ 1865 if was in possession of 
six sboj's in a market-place at Ktawali. He was iii 
possession if two as mertgagee, and of the nmaiiuiig 
f.iur as piopvielor. The JInnieipal Committee of 
Etawah hating decided to establish the mavki-t in 
a fresh place, and to use the situ of the old markit for 
otlur pnr)iisi3, arranged with id to take tho sites of 
bis si-x shops in the old market-place, and to give 
him in lieu of them sites for six sbeps in the new. 


MIOETGAGE — continued. 

3. POSSESSION UNDER MORTGAGE 
— concluded. 

Under tliis arrangement, he built si.x sliops in the 
new miiikct-phiec, Sub-fiinently, the mortgauor of 
cue of tlie old shops claimed possission of ono of the 
si-x new ones on payment of the niortg.ipr-mom'y 
and cii.st of roii.'-tnieting the shop. 11. Id (liat the 
ehiini Cl nlii not he all wed, inasuineh as it rmdd be 
justified only by pioof of an aprirnunt himlins; upon 
till* paitii.s at the time when the transaction ocemTt’d 
that tome spicfic one an oiig the iiev.’ sl.ojia .-hon'd 
he snbsiitutid tor flio iltl one wliich was Ihe subject 
of tlie mi rtpape, and it liad i ot been fomul that any 
sill'll agrccmiut was made. Ninni Laa r. M.izhab 
Husain .... 1, L. E„ 7 AH., 438 


113, 


Sale to mortgageof of por- 


tion of mortgaged property - to moit- 
gngi.r — Lecree — Equiiuilr rigid, to whole' of- pro- 
pet Ig mortgaged . — .d. mortgagedia 14-anna share in. 
a critain moiizah toiB. li obtiiiiied a* dfcrce on his- 
)i ortgngi'-Lond. Snbsfquent toi this decree i? loucht 
fiom ,ii!y2-anim sliaro in the monzah', hut at- a later 
pciiodin sold the share to A, In execution ofiaiiothcr 
dfcrco nhich.i? had obtaincih against A, tile iS-annai 
share' in the monzah' belonging to A was pnfc’up for' 
sale and purchased by; M. B next applied for 
cxccntion of tho decree he had obtained on the 
mi rtgoge-bond, seeking; to sell tbe 2-aiuia share 
whieh rtmained in the mouz.ili as part of' the pro- 
perty mortgaged to him Seld that, soi long_ as A 
had only a 12-am)a share of the piopa'ty in his 
possession, B’s security was of necessity reduced to*, 
thutanomt, but on A’s ag.iin becoming the owner 
' of the wlude 14 annas, li had an equitable right 
to demand that the 14 annas sh uld be held sub- 
ject to bis mortgage. Broai'E' Cband ix KisuAN 
! SINGH. . I, B. E,; 5 Calc., 253 : 4 C. L. B., 150 ' 

Mortgage of property of 

! -wMch. mortgagor is not, outafterwardsbe- 
'■ comes, owner.— If aperson mortgages propirty of 
! which ho has no'present ownership, and subsequently 
becomes, the owner of' the m rtgaged* pn perty, the 
liem created by the mortgage attaches to such, 
ownership,! and subsequent purchasers from' the 
mwt-ager take subject to the equities winch affi cted 
tiiV property in the hands of the mortgagor. Maho- 
ASSUDOOiUAE EIhan 1*. Kaba.udtooiaah 
' [4 E. w., li 

. Mortgage of moiety of pro- 
reversion — Murigtigor ndseguenttg 
inlieriling\moietg-ltiglds of mortgagee in execu- 
tion of his aieiree. — A, having mortgaged .au 
share of cert..iin piopcrty which ho had inhmtea 
fioni his fatheiV snbsequenlly sneceeded to the ic- 
maining 8-auna\ share in the same pioperty. it 
appeared that in rrspret cf the pioperty nr rtgaeen 
A was entitl'd O'll'y to a reveroioi on the death or 
his mother. EeW'that the holder i.f a mortgage- 
decree nn the nii rtgiige was rot at liberty tn pi o oca 
against the other 8-aniia share. NtaXARlM 
r. Bbojo Natu MooKiiOPAUiiVA 10 C. Ii. E., 
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DIGEST OP CASES 


( COOS ) 


MOKTQAGE-eo«<i»Bf<^. 

' 5 SALE OF MORTGAGED PROPERTY 
—contmued. 

Unded property ealijectto that licni—^el^ that be 
was bound to recoup liimaelC from the mnrtgi^ed 
property, and that he could not get any part of the 
surplus sale proceeds, unless it were shown that 
the inortcaged land had not produced enough to 
satisfy his clum. KatES Dass Gnosi « Lan 
MoHtTK OnosB . 16 W. B., S06 

Se« FcTEnAii oDas havsa Mean v GKxaosT 
[6 "W. R , Mis . 13 

ISO, Bights of succesalveiQort* 

gageea —Prior mlt undtr leeotul merfgaffe — £i^hl 
o/purcfiaier — A property was mortgaged in tuc 
cessioa to too different persons Under the latter ot 


DrB?o ^auai'T Uanaiaa r htrutsTa Sootonmtg 
Doaa . 01 W. R. 333 

131, Bight of prior lien— 5a/« 

of hspolitenftd p^optrtjf fof money rfecree—Xten 
y eu&seguent mortyoyes order direettay 

M?e— BioAt of purchaser — Where property 


lieu, as he Hot only stands in the shoes of the debtor, 
but has purchased all rights la the properte 
hypothecated by the del tor when hii bypoUiccatioa 
was made, aud hssthus also acquired tbengbteof 
the decree bolder to satisfy whose due tho property 
was sold when this purchaser purchased, bnro 
Pbosus SiKon o Dbojoo aasoo 7 W. R, 234 

132. *■ Bight of holder 

o/monsy*deere« againti tuiee^Kttii norigageo after 
/orsrloiure— A executed a bond in favour of B, 
hyputhccating certain itnmoT cable property. iTrc* 
covered a money decree against A, and Caused the 
mortgaged property to be sold. B became tbe pnr> 
chaser at tho sale in cseculion, and was put m pos> 
Kssiou C, who hild posscs»ioa of the piuporty 


S C husEBUoo'dtix Dtnta v. llfBOOS'ijssA 
Didsb . . . ISW.R^IOS 

133. Bightofkdldtr 

of CToaeydeerfS oyaiait seisfjseat taarigagte after 

Tou nt 


MOBTGAGE— coatinHed. 

S SALE OF MORTGAGED PROPERTY 
— eonCinaed 

foreeloture — A executed m faioar of An simple 
mortgage of certain property Ho afterwards exc* 
euted in favour of C a mortgage by bi bil wafa, or 
couditiODal sale, of the tame property C obtaii ctl 
adeem for foreclosure, aud got poascssion thereunder 
B then obtained a mouey-decree against A, and in 
execution scued and told and bccamo the purchaser 
of the aau! property, aud was put into possetsion of 
it. On U suing B to recover pcsscsson, B cUimcd 
tobottititlcd to hold the property by reason of the 
prior lieu which he had under the simple mortgage 
Held that as B had only got a moaey-deero) and 
DO declaration of his nghts as mortgagee, he could 
not act up a prior lien against C Kxsiuaxxissx 
Bibi c Hvbashissx Bnit 2 B R B.. Ap., 6 

ErssBBuoo'nssa Reeses e UtiBix*assxRiBi 

[10 'W. R, 408 

134, — — Smt/or iHoncv 


clseahcre hhould evea then a\l the money ^e not 
rcalited, 1 shall to that ease be held responsible for 
the remainder, that it to say, I shall mjKlf pay 
if I should maio any objection it shall he false and 
inadmutiblc ” The plaint eslcd for a m ney^decrcc 
Pubsb, J , refused to admit (he plaint Huxsck* 
ssBt DiBi r UxixciuBAX SivEni'f 

CQRRR, Ap,ll7 

135 AliaeAment— 

jVo/tee— J^raud — -The plaintiffa advanced a sum if 
moocT on the security of a ttmpfe mortgage of a 


The appellant obtained a simple moneyHlecrcc and 
caused the prcmiiet to be attached and sold. Rifore 
the tale the plasutiffe gave noticeof their hen, and in 
conscqucnco the appellant purchased for a tnfic 
The plabtiffi brought the prrsint suit for a dcclsra* 
tioa of their prior lien, and for a rc-sale of tiu 
premises m sstufaetion of their mortgage Tit 
appellant contended ui bia defrnoo that, as fraud was 
perpetrated by the plsintiffesa loJacIaghiot to msk» 
tho loan withmt disclosing their prior lien, his mort* 
gage should have priority over Iheira. Held that 
the appellant must bo ccnudcrcd as having the first 
9 a 
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31 OUT GAGE — conG'imeti, 

4. POWER OF SALE — continued, 
sulmqueiit wortyngaes—Belay in selling— Jlescts- 
sioii of notice of sale — Suit hg scaotvl mortgagee to 
jpreveni sale Ofl'er to redeem joint mortgage — 

Jtig/it of mortgagee Injunction to restrain sate, 

Cerhiiii projicTfcv was mortgagctl to tlio dcfcnJuuta in 
ISSo for liCOtOOO, atid fcho mortgagc-dct'd contnhictl 
tho usual iwvcr of sale on notice to the inoi-tgiwors 
or their assigns. Tho debt was jiot paid, aiid 'the 
•defeiulants, on tho Slat August 1891, gave notice of 
sale to tlie mortgagors, but did not then proceed 
further in the matter. Three days after this notice, 
ri:., on tho 9rd Septewber 1891, tho mortgagors 
mortgaged t!»o property to the plaintiffs for H.10,000, 
On tho ISth Koveiuber 1892 the plaintiffs by letter 
offered to tRiiisfer tlieir mortgage to tho defendants or 
to join rs’itii tiiem in scliing the property. In the 
oveut of their being unwilling to accept either of 
these proposals, tho plaintiffs rc<iucsted the defendants 
•to render an account of the sum due to tliom in order 
that tlicy (the plaintiffs) migld, if so advised, redeem 
tho dofondauts' mortgage. On the 3id December 
1892 the plaintiffs by letter enquired whetlier tho 
•defendants were willing to rc-convey the mortgaged 
property ou payment of a cetiaiu snm, winch was 
'less tUau the amount tho defendants claimed, but 
they did not positively offer to pay the defendants 
•either that amount or tho amount which might bo 
found to be due. In April 1893 tho defendants 
advertised the property for sale on the 27th of 
•'that month without giving notice of sale to tho 
plaintiffs, and on that day tho plaintiffs tiled a suit 
and obtained a i-ule, restraining the defendants from 
proceeding with the sale. In the argument of the 
rule it was contended for tho plaintiffs, first, that 
'the defendants had no power to sell, because their 
mortgagC'decd required previous uotiee of sale to 
bo given to the mortgagors or their assigns, and no 
such notice had been given to the plaintiffs who, 
as anhsequent -mortgageca, were aaaigna of the equity 
• of redemption ; secondly, that the notice of sale given 
to the mortgagors on the 31at August 1891 bad 
been rescinded, and a fresh notice was therefore 
required ; and, thirdly, that inasmuch as tho plaintiffs 
were willing to redeem the defend'auts' mortgage, the 
•sale should bo restrained. Held (1) that notice to 
the plaintiffs was not necessary. Proper notice hud 
been given to the mortgagors on the Slst August 
1891. three days before the pPaiutiffs had acquh-ed 
any interest in tha equity of redemptiou. No further 
notice was required to be given to any person who 
at that time was not an assign, in order to enable 
the defendant's to sell under that notice. An assign 
must take things in the state in which he finds 
-them, and cannot claim to alter riahts which have 
accrued before he has any authority to interfere; 

(2) that the notice of sale of the 31st August 1891 
had not been rescinded by the defendants, who ■were 
not bound to give a fresh notice before the sale 
advertised to be held on the 27th April 1893. The 
mere fact of a long delay taking place between 
the matui'ing of the notice of sale and the actual sale 
does not make a fresh notice necessary ; (3) that 
•on the evidence it did not appear that tho plaintiffs 
were able and willing to redeem the defendants’ 


MORTGAGE-co»/<m,ed. 

4, POVVER Ob' SALE — concluded, 
mortgage. The plaintiffs admittedly had not the 
money m hand, and tlie Court would not interfere 
with a mortgagee’s right to sell on the mere chance of 
the plaintiffs being able to make arrangements to 
pay the amount due at some uncertain time. Where 
a mortgage-deed which gave the mortgagee a power of 
sale coutamed also a proviso that the remedies of the 
mortgagors, their heirs, administrators, and assigns in 
respect of any breach of the clauses or provisions 
irelatmg^ to such sale) or of any impropriety or 
irregularity whatever in any such sale should be in 
^mages, — Held on tho authority of Friehard v. 
Wilson, 10 Jnr., H, S., 330, that tho Court would 
U'jt grant an injunction to restrain the mortgagee 
from scliing tho mortgaged property. Mctroiwji 
FdEDOONJI 0 . NOOa MAUOUEDBHOy jAIB,WBHOr 

Pinjjuoy . . . I. L. H., 17 Bom., 711 

5. SALE OF MORTGAGED PROPERTY. 

(«) Rights ot Mohtqagees. 

126. - — Hight of mortgagee— 
liemedg on non^satisjaction of claim after sale , — 
The right accruing to a lender of money under a 
mortgage-bond hypothecating laud is to have his 
mort;;age-lioa on the land declared and the property 
sold in satisfaction ; and if after sale tho debt is • 
not satisfied, to proceed against tho debtor for the 
balance. Webb v. Rinchiden . 14 W. B., 214 
Lam/A Mittebobet Sihgh !). Scott 

[17 W. E., 62 

127. Sal© of ■whole property for 

portion, of debt — Sale of mortgaged property for 
instalment of bond—Fight to, or lien on, surplus 
proceeds. — Where money is lent upon the security of 
immoveable property of a nature incapable of division, 
and the mortgagee, on one of the instalments 
becoming due, has to sell the entire property, he does 
not thereby lose all lien over the surplus proceeds. 

It seems to make no difference that the property is 
capable of division. Raji Kaht Chowdbt v. 
Beinbabhh CmjiiDEE Doss . 16 W. E., 248 

128. — ~ Eight to elect property to 

be sold — Sale of portion of property pledged . — 
Whore a plaintiff’s bond gives him a separate lien on 
each and all of several movvsahs pledged as security, 
he is free to elect for sale whichever of the monzahs 
he thinks most likely to satisfy his claim. When 
a portion of property pledge 1 as security in a bond is 
sold in satisfaction, there is nothing to prevent the 
obligee from piircb.asing such portion. HooiAS 
Koobbee V. Sebeeheh. Seseehes •b. Mahomed 
HebeebooeiiAh Khan . • 8 "W. E., 379 

120 . Bight to surplus sale- 

proceeds — 'Election tn proceed against mortgaged 
property, — Where a creditor sued upon a bond and 
got a decree declaring his debt leviable from certain 
landed property on which the bond gave him a mort- 
gage lien, as well as for any other property found 
in possession of the debtor, but having elected to 
satisfy his mortgage-lien and procured the sale of the 
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3 I 0 B.TGAQB— foniinufrf 

5 SALE OP MORTGAGED PEOPEaTY 
— coititnueJ 


uiteirened, but !»« claim ivas disaDoived Ott tbo 
28th of June ISSO the pUinliff nrought the pmeut 
•guit fur posicgsion of the taluth Seld that the 
plaintiff was n t cntitJciJ to pjBscasmo, hut ghoald 
haie brought his suit to enforce the mortgage lien 
agamst the defendant Bi8 Cucndeb « 

AIahoueo Apsaeoo T X*. IU» 10 Cdlc • 2Q0 

141 — Stffht ftf jmr* 

chater of morignged propertg — Morlgagto pur- 
rhntint rifiht hlle and xnitrtst of dthior—Vlux 


mntinnf^ la p mohior Plautfl clsiiacd la the 


<lae to f 
ITeld al 
gaie thi 
agaiust ^ 

Muhi Uepsi V Ve’ieata Ueupi SBtad., 241 

^42 — — I'xTit «»i »«• 

coad mortgage*— Sale of mortgaged propertg i» 
execution of money decree oJ/j«sc<i hgjlrrt mart’ 
gagee—ES^eet on eeeohl mortgagee'* rtgMt—Par- 


JjrrtTJ.'PfiA OE — continued 

S SALE OP MOETGAGED PROPERTY 

—continued 

pUTchased by 5 himself In 1877j and in 18S3 were 
told by bim to D Subsequently, B and B. biought 
a «avt against ZataA I, the jomt obligors, tmaer the 
bond of the 3rd May 1872, the heirs of their surety S, 
a porehaser from those heirs of the property mort- 
gaged la the secunty-hond, and B, in ivliich they 
clamed to eecover the money dne on the bond by sale 
oetbn nm«eH'»nir>rt<^‘i'*edthere»aand also by the sale 


Aovember 1872 therefore left the rights of tiie 
parties wholly unaffeeted quoai that instrument 
Held also that the effect of B’i pnrehase of the 
10 biswas in 1877 upon the loint bond of the 3rd 
May 1872 was as effect lally to extinguish the joint 
iDCumbraoce thereon as if 17 had been associated with 
him 10 bayiog it, that consequently, when B sold 
the 10 bisrasto D in iSSi, they were free of all 
ueumbraoee under the joiut bond and that he 
passed to her a clean iitle which she could assert as a— 
complete answer to tbe present suit in regard to the 
04 biswas Bhup SiKSB V ZaiHtrLiBSiK 

[I li B., 9 All, 205 


his subsequent charec Dnsoa CnnaT Mpsho* 
pADora V CaANssa Kaxh Gupta 

C4C.'W.N,64X 


hood wif sold and purchased by Z, nThoTembw 1S72 
On tbe 3rd May 1872 two bonds uer# executed in 


same 10 biswas. and in execution o* a decree 
by B upon tins bond, the 10 buwts were sold and 
aOL. lit 


tell vitiout paging Jtret mortgage —B two 
dated re«pectirelv, the 10th October 1871 
and lOth Octibcr 1872 of his samiadari property tn 
toxottc^f e On 27th January 1874, B mortza-cd 
117 bighas 7 biswas and 10 dhurs of sir and culti- 
vatory land belonging ta Itte zamindari for flfOQ 
to the defendant Oi 10th September la?? ft 
made a eaaditmnal sale of bis Zanindari property 
to the plaintiff for «1 SOI ta pay off the t vo chargci 
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lure I (its'.li'i * 1 -. riiiiHlicc!.' Jo CvrUiu jin.iurlj- cri. 
filially ioifiiu* So a t'iJi-tiiAl ar.fvut* ? uf liU joni, 
a:tit tiu-itv r>!i’-t5(4 r<,<iUi.k3 i!i,iij<..»<l of tluir »3iArva 
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'•lOnTOAOB-emlimuJ, 

'>■ .'j.U.E OF MOltTGAOlvD I'HOI'KIiTY 

ftMl sj.ttinl, Vill'.i n ill rhratio'i tint the deacc 
1 ‘Iio lld lf5AJ;»)l (IhyMl.iof all the tr.ortaagiil pio- 
I-rty. .( In4 uut oMahiul the p rinistioa of the 
; il>A> Court im.hf *. n>, Act VIU of IbZO, which 
’ n i:(i-4j5iry ttMinU- hi:a to i.rocit.l ne.iliiat thu 
!>f</;trty ill the C <!i»;ric{. Ifavinj; attachuiaud told 
■H piiij). tth» tv:iijjriji.il in lih decree xitnate ivithiu 
J.')*' jtiriiuli'-t.o'i of the 31 Co irt, J, under a certificate 
.Axs'vl hy sutli Coift, o'-itiiiuiii ;.ii onh r from the C 
to4ft altachiiia laxidi iurhiJid hi hij dicue situate 
in tint district, i; iuteriiuid, o:i the jxiouiid that 
li.’hul ji ireh.ijid th' sime juojjirty in iXicutiou of 
-y-lh<r dicric of the C Court aeaiust the mqic 
j'i.r,.-;iii!it ihhior, aud the (TOiHrty w.ia nleasetl from 
I'tvhtumt. .( thi'.i s'.ud /J titul the uior!^a;:or to 
i.’UV.ve },tj :..o,'tyiyedii.!i against the jnojitrty in the 
<' vh'i'.ti«-t. //efif that tile 11 Court h.ol jurUdiction 
lo eiie -f a (hern' fur the aiu!) iiit of the niorf^'age- 
iii y and iati ri ^t, ll.o igh it had not iiOiVcr to tn- 
f rciS the d«,crie agaiiiil the jirojnrti in the 0 
di>t:ut; that th; only iff ct of the decree waa to 
riu-u-i< the ii.itnre'o; the origiiu! deht, wiiichwas a 
iihu'eht, into a juiiyuieut-deht for the mortgage* 

111 Uey* aud iiitirisl; and that, though J. could not 
niforce hij lica n.ahut the jm jnrty in the C district 
i.u-hr the ilieriii < i the II Court, yet. m that property 
In n.'i I It told to .a third ju rsou. V, ho was at liberty 
to SIC /> to ist.iMidi his Hi II for the inortgagixlcbt 
and hit<rt>t. lloiiUiiK L.uia e. TuaKoois'PjJuraii - 
.'i.v >it . L la It, 6 Calc., 023 : 6 C. L. E., 370 

130, ~ — ^larl'jaqtd pru- 

I f'ij, Coiirc jniwd uf, (o mor/y-t^ee — Mlaciment 
(I tf ^^^le ii/ rune property xindtr another decree — 
bait bo hiirtyajce to reeater nioney advanced o,i 
I. .rly iyi-!ni-i ! — AcoiJance of Cunreyaace — Lien. — 

- la" ib7i llie jdaiutifi .udvaiiced money to b' and Z 
vi the soviirity ofa mortgage of cirtain properties, 
lu IS75 the plaiuUtf took a conveyance of the pro- 
j> niij morlgagid to him, setting iff the money 
due to him undtr the wortgagu against the coosidcr- 
ation-niouey. At the time of this conveyance, the 
t luiu propicty was under attachment under a decree 
• Ll liiud by another pti'son, and the property was, in 
ixm-utioa of this dccne, put up for s-ile, and pnr- 
ch ued by o.ie G. In a suit brought by the plaintiff 
on the mortgage-bond (to recover the money lent, 
and asking that the properties might he made liable 


inti rut in Ihr pn.p.rty for the payment of uioacy j to s-itisfy the dibt) against F, Z,&ad G, it ly.is held 


could, as agduit the nns. sell the seven »h.ans in 
isicntiou of his dicrtc; it not appiaring tliat the 
agrietiU'iit to aceipt the couimnttd alluwancc was 
iireviCahh', or tint the agreement had net beers en- 
tered inti with thei widow alone. K.vxi.y I’uosad 
Hoy c. S.\.uvi;u.s.c Atu . . 1 C. Xi. E., ODD 


138. 


A’uif to enforce 


vwrtyaty~lien on property in the poisestion of 
a third parly — Properliet tilaale in dijferent Jia- 
friett — Mune i’^tecree— •Execution of decree~Code 
ofCiiit Pr.cednre fdet VIII of 1S59J, s. 13,— 
J, the mortgagee', under a bond, of properties situ- 
ated in districts U and C, sued in the I) Court on his 
bond, and obtaiiu’d a decree for the mortgage-money 


tint, the' conveyance of 1375 being loid against _G, 
the' plaintiff was entitled to fall back upon the lieu 
created by the mortgage-band. Bissen Boss Sinyb 
v. Shea ProsaJ Sinyb, o C, L. B,< 29i followed. 
Goivu. S.V3100 c. Gosoa PEnsnAu Sahoo 

[I. Ii. E, 8 Calc,, 630 

140^ — money-decree — 

Bale under vioriyaye-decree-Prior sale under 
mone^^ilecrm — Suit possession. On the 21st of 

April 18M A mortgaged a certain talukli, and on the 
lath of December 1SG5 the mortgagee obtained a 
nv rtgagc-dccre'c on hig mortgage. On the 6th of 
April 18C7 (in cAecutioa of a money-decree obtained 
against A by a third piarty on the 2yth of September - 
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^VIOS^TQAGS— 

5 SALE OP ilORTOAOED PROPERTY 
— contmueJ 

1864) tbe ngLt, tiUf/ and intcivst of A lo tba tala&b 


intcrrcncj, but liia claim was ilisatlotteil On tbs 


1- - B 

agauist the defendant QtB CnuNoBB Maifiitra r 
ManouED AEsasoo I L. R., 10 Calc . 29B 

■''H V,n\t of nar. 


continued in p anKiion Plaint Q claimed in tbe 
prcicut suit to rccov cr posscesioa in rigbt of bit por« 


gave tile second defendant a two-fold remedy one 
against tlie person and tlic other against tlw thine 
MUNI Rsddi r Venbatb Kzui)i 3 UaeL, 241 

143, — F%r$t oHi tf 

cond morigaguStxle of moHoagti proper/g tn 
exeeulio» »/ money-decree ollatned Igfirtt noH~ 
gaget—Effeet on tteohi mortgajtt'i rijMi~rur’^ 


MORTOAGB— eoa/ixaed 

S SILB OP MORTOIOED PP.OIEUTY 
— confiaued 

{mrebaeod by Ehmsilt in lSr7, and m 1SS3 were 
sold by him to D Subsequently B and Jl brought 
a salt against ^and I, the joint obligors, under the 
boud of tbe 3rd May I'sTi, the heirs cf Ihtir surety S, 
a porchaaer from those hcira of the property n ort- 
gaged in the security bond, and D, iii which th>y 
claimed to rccorcr the money dae oi the bo id > y aale 
of tbe pro lerty mortgaged therein and also by the talc 
of tlie prop rty mortj,ngcd m S’* security bon L 
ilrld that, luaimueli as if a Acrccot 3anuvy IB ' 


boicmbcr 18*2 therefore left the nglits of the 
pirtios wholly unaffected gitoai that lostnimcnt 
Itfld also that the tilcct cf R i purchase of the 
10 bisuas in 1877 iipoithe ioint bond of tbe ?fd 
Mty 1^72 WAS as effect lallr to cat nguish tlie joint 
locnmbriDce tUcrcou as if 7/ had been associated with 
bin in buying it, that consequently, wbca }J told 
tbe 10 biswssto Z> lu 18S< they were free of all 
incumbnaco under tbe joint to id aud thit he 
passed to her a clean title which she coatd assert as a 
(ompUto answer to the present suit in regard t> the 
bibiswas BubP bisOJt r ZtiNTLSODlx 

tLIi.n,0 All.SOS 

143 — — i}iyd/q/*s«ee»i 

of *a)9 

SMif— Purges — lYliero a mortgaged propeKy ii <uld la 
eiecotio I of a mortnge decree at tbe i istanee of the 
first m rt.agce, an 1 the a.cond mortgage . wbo was no 
party to the preiions anit. bnigs a suit to cuforco 
bis mortoa„o malciitg the purclus^r a i>artr — /Trfd 
that tbe property haimg bora sold a( tbe {niUnee 
of the first mortgagee, the only n^ht which the 
ecro-id mortgazee hM was the n,.ht l<> redeem and 
the plaintiff without redeeming the fir>t icortgagr, 
could- not bring Iho property to sale in saliifaet on of 
bis subsejnent chanc DuBoa Ciicu-'t Uezuo- 
riPBTi r CaiNOzA ffarn Qrm 

[4C. W.N‘.,M1 

144. Payrntml If 

m^rtfigt* if coafitieait so/* of pri>r uurl /aji-— 
Zleorrt otfamed iy ■«(erussft'i/« tmplt isirfrirrs 
fortal4—Mor*g7g« ig conlihontl tih /ore 3o/el 


being paid by them, aud mortgaged certabs prop rty 
AS security for such payment by him In Drormhtf 
1S72 Z gsTO another bond to B hypotbeoatiQg the 
same 10 biswas. and in execution o' a drerre oLUiocd 
by Eupon this toad, tbe 10 bnwas weresold and 
tOA. Ill 


tbeSlb Jiorem icf ISsl defca tint o’ lai'iol a ilrcreo 
on his two told* of tbs 2'lh ianuary 1374 and lOtb 
Aagnst 1S78, and on hi* apj 1 catmi for (xrc3~<n of 
9 4 2 
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iiov r. bAuviJ *sz Alci , ■ X G, Xa. XX,, 330 
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•boif fo ett/ori'f 


rjoWj; i.v'-fi'*' ‘ prjptrly in t\e jiotmition of 
<1 fiini pirl'i — Prnpcrlitt sHuafe in ttijftri'U ttif 
trii-lt - I/ofli? i-i/c. ft'i* — lJx<!cuiion of decree— Code 
o/Cnil Vr'Ceittre (Act P'111 of 1S39J, t. J2 . — 
A, til! siiorta uiutcra loml, of jiropirtiii iitu* 
atiil ill distrirti II iiml C, sued )ti tic U Court oa hat 
ioiid, oail obtained iv iKtrvC for tic mortgajc-mo'icy 


1 '• t iJ, i .to A J id, nL,.t-diot for tic li.ortgagi- 
'J loi u’.itiv*} a 1 1 tlcit. tio igh A cojid not 
■ >fi cf ill ill , i. J ti J r jiirty 1 1 tit C district 
. ; f !i li.;,,' ( f sif It Court, >1 1, at that propirty 
I ’ ill nitdJo a ti rd j\r,o i. IJ, ii iias it liberty 
tij /A'mti'iii iuiiiifor tic ®ors.*igi-dibt 

lilt '.ri iJ. liOllAliJ I/Att. I. lasKO'Ill l*l,aXAlt 

"ilia . I. L. It, 0 Calc , 023 ; G C. L. JR., 370 

130 . Jfi r'j tied pro- 

, i-f',, Coi-s toi I* of, In utrltj tjee — Allu,\nett 
itf j}!e f > me I rJi triy unler aattHcr detrte — 
'ui.' i/ n rtjifce It rc'-teer tuuetf adconced oa 
It etj.)'-kjx.l~-Ava‘diiaeof lutrejo-tie — Liei . — 

1 i bT!i tic tdainJ.ff vdiai’.iid moiuy to t' and P 
t I ;i> »c ant/ of a ii ort.-igc of cirtaiii jiropiftits. 
In Ibij ti'' l>i v( it'R took a CO iicjanu' of tie pn- 
p sti A .. crt„i.vd tJ ii'ii. Setting iff tic mo.icy 
dll toil® nil hr the wo.-tgage a.aiiialtie coiisider- 
.t.ot- touy. At ti.' line of till romya'icc, tic 
vsU) pro; vtty '.v IS atidti' atlaoinieiit umir a deCrcc 
' . tiiiievt by ai.oliir l>vr~o i. iiid tic propirty was, in 
tv e'ltlox of lilidecrvi', put up for ialc. .uid pur- 
I I.VA d by o le' a. Ill a suit briiUgit by tic plaintiff 
0 1 tic ii o’^gagc.bi lid {to ncoifr tic ®o'icy lent, 
ant aaiiii'tUat the' p.®pertiij might he luiJe liable 
to vitiufy the debt) igiii-st F.Z.AtalG it u.ia held 
that, tic eoTicyanec of li/a icing void .igiinst (?, 
ll.e phiiitiff iiai entitled tO fill back upo t tbo lieu 
creitod by tie’ mortgjge-b iiJ. Bttten Bast Stttft 
>. Cjifo I’rojaJ fytajA, 5 C. B. U., 23, folloiicd. 
Got* VI. SaJIOO r. GO.MIS PSBSHAD SVUCO 

p, Ii, Ik, 8 Calc., 530 

— — Aloneydecree — 

.S'jftf under t torltjo^C'dei-red JArtor sole under 
t mnej'dexree — Suit for possession. On the 2 l 6 t of 
April ISdl .1 iimrtgage'd » certain talukh, aiid ou the 
l-lth of Dece'mber 18 CS tie mortgagee obtmncd a 
III rtigige-decrcc on iii mortgage. On the 5th of 
April 1 SC 7 (ill Mccutioa of a moiicy-dicrec obtained 
against -1 by a third p.irty on the 2 uth of September 
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6 SALE OP UOUTQAGED PKOPERTY 
~eontitmtd, 

mortgageeleat\ng itrenlhtirt—SaUofmortgage^t 
right Ig oMoftvch huTt — Su\l hg fttrehattrfor tale 
of mortgaged froperlg — Act IV of 1SS2, * C7 — 
Upoa the death o£ a sole mortgagee of zamindan 
priperty, his estate iras divided among his heirt, one 
of whom, a son. was entitled to fourteen out of thirty 
tKO shores The sou executed a sale-deod irbereby he 
coiveyed the mortgagees’ rights under the mortgage 
t> another person In a suit for sale bronght ag&init 
the mortgagor by the representative of the purchaser 
it was found that the plaintiff acquired under the 
deed of sale, only the rights in the mortgage of the 
son of the mortgagee, though the deed purported to 
be an assignment of the whole mortgage Jleld by 
the Full Dench that the plsintiff was not entitled, 
111 ictpcct of hia own share, to maintain the suit for 
Bile against the whole property, tho other parties 
lutirestcd not having been joined that, moreuier, 
he was not entitled to suecced, eien ta an amended 
action in claiming the sale of a portion of tho pro> 
petty in respect of his Own share, and that (be suit 
wis thcreforo not maiutainahlc JJnhait btal s 
J/ynnt Mam, I L M,1AU>207, Mhera Mog s 
Abitaak Hog, 10 TF M, 476, and Bedar Maiht 
Muhammad AU r Khurram Buhkt iahga AU 
Mhan, 19 IF. It. SIS, referred to PiMOtait 
Sauak e Uxti.17 L L R., 9 AIL. 63 

148 Medemptna of 

prior mortgage ig putne morfgagee~-Sa/t, at iit 
iui/i of n rfgaged propertg, on «c4at Urmt, and 
ieifh pagneni of uhai tne mlrane*t —Upon a cUcoi 
b) a puisne mortgagee to redeem prmr meumhranees. 
and lA tho alternatii e, for a decree ordertug a sate of 
thn nronert? mnrti’sceil Uie sslowas decreed, with 


PATiMr*'”.*” r .’"i i.'K.i8coic*ie4 
fL. n., 17 L 201 
149. — — ■ — ■ ■ Mortgagee •» 

positition noi pagxeg anettmtul during famine^ 
B gmtut of arreari of attetemtut hg perioa 
rs^itfsred di oreupant teko eUatet oouregamce 
frun morlgagor-~Morfgagee Iging Jy— wiejsies* 
ceaee—J-ttoppel — Fererlotvre, Aui( for — The 


me»t> tn 1879 the first defrndant (his father tho 
mortgsgor having dicdi told tho land to tho srcosul 
defindMt, who then paid the arrears of assestinrnt 
upon it tn the hisiulstdar, and toils ]>os*ctsioa. Tho 
plaiutiffi tooV no steps to prevent his taking jioiirssioA, 
or cnltlvating tho land. In ISSd tbs 
brought this suit fur frreclosnre. They alleged 
tliat they had been dupotacsted by tho Kcond dcIrU' 
dant in 1879, and they claimed mitne proGU for 
tho years lbS3( ISS-i, and ISSS. The Court of first 
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in good faith and for vulnc On appeal to the Ifi^h 
Chart, — Held, rcitorlnj the order of the Court of 
first instance, that the plaintiffs were cntithd to a 
decree Iho second defendant only acquired by hn 
■ Evio 

■ in, the 

* s • notice 

• I to tbo 

. u-o ' Jer to 

obligation to do anything, as it was not sug(,(stcd 
that they stood by while tho second dcfiiidant 
was negolutijig for his purchase, or bn I led him by 
so doing to supiwse that they were not interested m 
the land , they hied at a distance from tho land, atd 
It did nut appear that they ever knew of the sale 
Lor was there aoy obligation upoiticm to move in 
the matter after the com ci ante of tho land to the 
second defeiid.ant, pmvided they dil not posttuus 
doing so beyond the pmod prcKnbtd by the Act of 
Limitation Cnu<Tsua» lUiicsAVSBi r lUuKm 
[tlaO., 14 Sou.. &06 

160. — — — Second mort- 

gage ofih* tame property to the taue perit»—Sale 
tie etecuUoa of defr-e on Jirtl mortgaae—l •rriaet 
hgmirlgogeedccree holder —A dcctcc-a ider bolding 
two ilecrees of different Coarts on separale bonds 
iupcdhceating the same property, in exmitton of the 
first decree purchased tbo projierty hiiotilf Tbo 
snrplus of the sale-proceeds was dutributed by the 
Court among other ^noos wlm bdd nwiey-dierrca 
against the same judgment debtor Held that the 
iiMtt„^redcrrre-holdcr could not afterwanls csccute 
the secoud decree against property of the judgment- 
debtor n<^ included lii tho hjpotheratiou Initid. 
Ahmad JVah v Bakor ffaisais. Keekle -foltt, 
AH , ISSSt p. 61 hhaajah Bahhth \ Jmomai,, 
iFeeUg }folei, AlU 1^95, p 210. and Bale Jlatjt 
V. Bamjt Soarupji, I, B It , 11 Bom , 119, rcfcrrevl 
(o. UsUAU Dis r. Akab Rju 

[L L. IL, 12 AIL, 637 

16L ■ - - ■ ■ . — ■ — JlolJtr of ttco 

tnwrtgagt* on Ike some preperlg tutag eeparatitg ea 
eoci.-'TUtTO la uothiug in tho Code of (.Ivil Ptoee- 
dnro or lu the Transfer of Property Act to prevent 
the ladder of two independent tnortgs.,ri orer thi 
same property, who u not restrained by anv n>* 
Tenant m iilhcr of them, from obtsiuing a decree 
fer sale on each of them ia a separate suit bcxoiu 
hixdU r. Daobo . LL, IL. 2) AlU 322 

163. 1 feet of tale of 

pertio»of mortgaged property u»Jtr a Jterte »*( 
OB Iks mortgage—- Ihght of motigigte to kerr Jekis> 
gaeui ealt of morlgogiJ property likiaj tale 
aeteuat the fall rules of He prajerly prerxtuely 
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5. SALE OF JIOilTOAGED FUOFEUTY 
— continued. 

tlio ilccrei; tho proptrty jnortgugcil to him was ntlvcr- 
tbid for lido on tiiu 20th L’ovcmbcr 1SS3. Alnin- 
whiti* the i)laliitiff hint tal;en the neceasiiry proceed- 
ings to foreclo.io his conditional wile, and upon the 
29tU March lhS3 tho wilo was fortclcscd. On tho 
llith Xovemher JSS3 phiintiff iiibtilnted this suit 
tritli tho objict of having it decland that dcfemL-iiit 
was not tnlitlud to bring to sale tho property wort* 
gaged t‘i him. Held that by tho conditional wilo 
which hicanie nhaoluto njHm the 19th March l,‘-83 
the idaintiff aei|nired all the rights tliat subsistid 
under tlic two uiortgage-s of tlio 10th October 1S71 
and IQlli October 1872, and wiw entitled to press 
thoii! .securities in his aid ns prior incumhnincrs to 
that of the defendant, for tlu! purpose of stopjiing 
him from bringing the pnjperty to sale in escention 
of Ids decree before first recouping the plaintitE tho 
amount which the latter fouinl to sati.sfy and 
discharge' those' incumbrances. Ileld further that 
the only right which tho defcmlant liad to bring' the 
properly to sale was upon the strength of tho decree 
(ihtained on the bond of 27th January l.s7 t, for he 
had no right under the instrument in Ids favour of 
the 10th August 1S78. Tho de-femlant should 
therefore ouly bo permitted to bring the property 
to sale under his decree iii respect of the mortgage of 
37tU J aiiuary 187-1, when ho had aitislied and dis- 
char.'Cil tho two mortgage-bonds liebl by tho plaintiff 
of tho 10th October 1871 and 10th October 1872, 
Z.vLm Gjh e. ILvi: Cii.vn.\K Si.vou 

[I. L. E., 10 AIL, 629 


M6, 


Suit /or sale of 


mortgaged jiroj.ertij icif/ioiif redeeming jirior niorf- 
jjai/e— I-’onn of decree — Transfer of Properly Act 
(it' of lS32J,s.oS — General Clauses Consolidation 
Act (1 of ISGSJ, s. 2, cl. 5,— In a suit on a mortgiigo 
by IV second mortgagee to which the prior mortgagee 
was a party, aud in which tho plaintiff prayed that 
tho amount duo to him might be realized by a sale 
of tlic mortgaged property, tho Courts below dis- 
missed tho suit, holding that tho plaintiff was not 
entitled to sell tho mortgaged property without 
redeeming tho prior mortgage, Ifeld that this 
decree was erroneous, and that the plaintiff was 
entitled to an order for sale of tho mortgaged pro- 
perty subject to tbo lieu of the prior incunibKiUcer. 
The words “ immoveable property ” in s. 58 of the 
Transfer of Property Act denote, having regard to the 
definition of “ immoveable property " in s. 2, cl. 5 of 
the General Clauses Consolidation Act (I of 1868), 
not only the property itself as distinguished from any 
equity of redemption which tho mortgagor might 
possess ill tho property, but include the rights of • 
the mortgagor in the property mortgaged at the time 
of the second mortgage, or in other words his equity 
of redemption in such property. A second mortgage 
thorefere is, as well as a first mortgage, a mortgage of 
‘‘specific immoveable property" under s. 58. The 
cases of Tencaiachella Kandian x, Panjana JDien, 
I. L. J2., 4 Mad., 213 1 Khuh Chand v. Kalian Bass, 
I.L. R.,1 All. 240 j Kaghunath Prasad v, Juratcan 
£ai, I. L. K; 8 All., 105; Qangadhara v. Sita- 
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rama,l.L. It., 8 Mad., 2-16; and Umes Chunder 
Sircar Y. Zihur Palima, I, L. 21., IS Calc., 164; 
L, Jl., 17 1. A„ 201, referred to and approved as to- 
tho ri^zht of a second mortgagee to a sale subject to* 
the lien of a prior moitgagee, EakW Eam v. 
KvTvnmow MAuojrEn . I. L, E„ 22 Calc., 33 

See Eeni 3Lu)uijb MonAPATiiA r. Sooeendha 
MoirAif TAaoim . ,1.1,. H., 23 Calc,, 795- 

14.6, _ — Civil Procedure 

Code, ss. 3o2, 35o, and 335 — Znsolvencg — ‘Keceiver 
selling a mortgaged propertg of insolrent~Pur~ 
chase at such sale. — By uu order, dated tho 8th July 
1870, A was declared an insalvcnt under s. 351 of the 
Civil Procedure Code (XIV of 1682) and his property 
vested in the Ecceiver, who was ordered to convert 
it into money. Kine fields, which were part of AV 
property, had been mortgaged to tho plaintiff, who* 
was duly cited to appear and prove his debt. The 
plaintiff, however, failed to appear, and ho was conse- 
quently omitted from tho schedule of A's creditors. 
The Iteceiver sold one of the fields, which was pur- 
chased by A’s undivided son G. At tho siilo the 
plaintiff gave notice of his claim as mortgagee. 
After paying off the debts of the scheduled creditors, 
the Kecciver made over to A the residue of tho 
purchiisc-moncy and the eight unsold fields. In 1881 
the plaintiff sued .1 for possession of the mortgaged 
property, and on appeal obtained a decree. While 
that suit was pending, G sold to tho defendant the 
field which ho had purcltasod. In execution of his 
decree, tho pliiiutijf recovered possession of the eight 
fields, but on attempting to get possession of tho m'nth 
field he was obstructed by tho defendant, who was in 
possession, and ho consequently brought this suit to 
recover it. Ifeld that the plaintiff was entitled to- 
recover it from the defendant. The only interest the- 
insolvent had in tho mortgaged premises was the- 
equity of redemption, and this having vested'in the 
Ecceiver under s. 36-1, ho under s. 356 was directed to 
convert it into money. G therefore at the sale only 
purchased the equity of redemption in the oue field } . 
and tho defendant, who now stood in G’e shoes with 
notice of tho plaintiff's claim, although he might 
possibly bo entitled to redeem the whole nine fields- 
comprised in tho mortgage, was bound to deliver 
possession to the plaintiff (tho mortgagee) until that 
was done. The mortgaged property could not bo sold: 
by tho Eecciver without the consent of the plaintiff 
(the mortgagee) or paying him off. S. 356 of the 
Civil Procedure Code (Act XIV of 1882) no doubt 
contemplates the payment of debts secured by mort- 
gage out of the proceeds of the conversion of the in- 
solvent’s property in priority to the general creditors;, 
but this must bo taken in connection w'ith s. 354, and 
must be understood .as referring to those cases in which 
the mortgaged premises have been sold after coming 
to an understanding with the mortgagee. Shkedhab 
NABATTAE? V. KBISHWAJI VlTHOJI 

[I. I.. E., 12 Bom., 272 

14 , 1 , — Kiglii to sale cf 

portion of mortgaged propertg — Beath of sol^ 
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—conltnued 

us a defendant. O obtained a decree for redmp. 
f .. TffM per Baneeji, J , that P wa* 


vies entitled to the nhole ainount lu uc ^ 

for redeinptioa of the first mortgage Dtp Ihrat* 
Stitg’i V Jlira Stnui J L S , 19 , 5S7% dtSetfd. 

from, and Boldto J)harih% ^ Sttthtar 
Wteklt! Note* jll 18J5, p 45, dutinguid^ 
Winn) Tjy VIS 81 V GoniBDHiB Da8 

[X.Ii H., 22 AU,4S3 


mortgagee to bring any potiioa oi luo u, _ 
property to sale is not curtailed by the inortga^or 
subsequently to t1 c mortsage idling a portion of the 
mortgaged propert) to a person Liia Dilauar 
SaHa* T Dewan Halaktram, I L Ji ,11 Calc SoS 
Jioma Jlaju r Tejri*«t//» Subb^ra^uda I h Jt 
5 Mad, SS" and Penieon Dai r U»Aa«oiorf 
J/ailiot. ID Jl , 9 All . 690 referred to. Bm 
Eiut Di3 r 01UF Sivoic I Ii. It 1 17 Alt , 434 

.-n Ti-ani/ara/ 


l>ate ui i. V _ , „ • 

leare ef G n Court, pHrcliased it jiimseit 
amount • p *“ • 

aatufy 

for ci( • ■ 

coBpri 

hdder s 

to the ‘ • ' 

proper • ■ • 

of tlio ueius. t I < • 

Siapi y, MataopHea, I D Jl , J6 Cole , 
SlroaoM Pc<« T Jani\ Froiad iitai)b, I, L J 
Cole.. J3P, and Gsnya ieriAad t ^oiroAtr A 


lAOSTQAQB — eoaliasei. 
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~coiUiinied 

I D 19 Cole, 4, referred ta Mmiuvip 
Hosts Ai .1 Ems r TniKCB Uuibau Sieoii 

[L L. R , 18 AIL, 31 

IBfl, — - - — — St^bti uf ^nor 

and luLttqaent inevmtroBceri infer «« Iltjbliof 
mirtqaate purehattag tquilif of re /ewpfion— 
Sight of talt of tnorl^agtd prejitrlg — t and Jl 
30 uitly mortgaged eertam immoienble jnperty to AT 
by a aimple mortgage.dccd on the lOib Vitember 
1S8J They again mertgaced the same property to 
loatheSSrl February 18S4 On tha oih Auii^iit 
lSd5 A mortgaged a fortioa of the said ] ropirij to 
Y On tho tSth August 18SS D m rtgaged a 
tion of the same property to A On the 21st Aui.utt 
t6S5 A mortgaged a portion of the same properly 
(o 2 On the £0th September ISSS J aud S sold 
lo 1 the property mortgaged to him and sith 
tlio proeecda of tliat sale .Va three mortgs^ca 
vitro pud oR On tha Stb January 16S7 1 sued 
A, Bt and A for caneciment of tha deed of avia 
of tho "Oth beptember ISSd, an I for rale of tha 
pioperty mortgaged to )um under lua ikidof tho 
Ctl) August 18'5 1 did not male Z a party to 

this suit lie did not ask for redcmptioa of V’l 
mortgages nor fur forulisure of Z"* nortga o 
Upon these fsets it teas held by Foox CJ, 
STBilooT, TrsBSti. and L>ox .rJ.Miuvoos J, 
(fifreitienle. <1; That X, not having esliibited any 
intcftlioa of foregoing idtogether bis ruhta in nspect 
of the moitgaget o' the lOth ^eptrmocr I'>83 and 
tha 23rd Febraary lSSt> iraa entitled to lerp llioro 
aecontxa alivo and lovsethimaaa ahiild sgainat 
too claim of 1' the anbaequent mort^agie to tho 
eiteot of the amount rrhlch vraa due nnlrr thim 

00 the SO h September 18S0 Oointfai flop il fat 
T Sarnie ’ ' An»/i f I J iO Calt 1035 

L s.n 

ILK. - ■ ■ 

TrAauh ■ 

1 Z S. - . 

Madah.J Mad, 229 Siriagt Jiai r * 

Pratad. I Z it . 7 4U S5S yoali I mad T. 
Sri Jiatro dfoatoayiii Cetia I Z ll 7 ill, 577 i 
and Oangad/tara i, 3ir<irai»a. [ Z IC 6 Mad^ 
.24^, referred to. (2) Tliat I assabaeqcirnt mortg*c<« 
could notbniig to sale under his mortgi^.cMUid tha 
propertv mortgaged to limviitlont first rcdieming 
: . in ^ird X Il-fis 


Pfatad T Dbajicau Dai, J i u 4 .i 
Jf«A<iiii«i<><{ itraAiai X Ttx CbaaJ II e/kly A tin. 

59 .iUJ/aiaax Dhiij" I /-A’.d 
All.Sta 2altmO,rT.SeuCbaran5>»jb J Z H„ 
10AU,629 and Lneit Ci««<ter bimr v Ztlar 
raU»a,I. I,r ,18 Calc.im Zh I? J t. 

SOl.refcrrvd to, m addition to the CAMS ciUd alotc. 

Saghaaatb Fratal T Jtraraa Fa,, J }-, 8 

All, 105 distiaguUbisL i taeala CiiHa Kaadian 
r fai^oaodiea, / Z. ll , 4 Mad^ 213; Oaagf 
Jkara X, Sirarama, I L, Sn b died.. 216 , and the 
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J>rougJit to sale. — ^^Vhen a mortgagee holding a mort- 
gage over two distinct properties brings one of them 
to sale in execution of a decree against the mortgagor, 
not being a decree on his mortgage, and purchases 
such property himself, the whole mortgage is not 
necessarily thereby extinguished ; but, if the mort- 
. gagee subsequently seeks to bring the mortgaged pro- 
perty to sale in execution of a decree obtained on his 
mortgage, he will have to bring into account the 
full value of the portion of the mortgaged pro- 
perty purchased by him under his former decree. 
Sutnera Ruar v. Bhagioant Singh, Weeklg Notes, 
All. (1895), 1, followed. Ahmad Walt v. Bahar 
Susain, Weekly Notes, All. (18S3J, 61; Ballam 
Bass V. Amar jdaj, I. L. B., 12 AIL, 337, referred to. 
Chtjnma Lau V . Ahahdi Lai 

[I. Ii. B., 19 AU., 186 

153. Mortgage by 

joint oiener — Mortgagee becoming purchaser of 
part of mortgaged property— Bight of redemption 
of part of mortgaged property — Apportionment of 
mortgage-debt — Bight of mortgagee to keep security 
entire — Bight of purchaser of mortgagee’s interest 
to sue for partition — Joint possession. — When a 
mortgagee acquires by purchase the interest of some 
of the mortgagors, he acquires only a light to sue for 
partition after the redemption of the entire security 
has been effected. He must first surrender or restore 
the mortgage security and then urge what title 
he may have acquired by the purchase. The general 
rule is that a mortgagee has a right to insist that his 
security shall not be split up, but in the following 
cases there is no objection to do so and to rateably dis- 
tribute the mortgage-debt '—{a) When the mortgagee 
does not insist on keeping the security -entire. ■ (6) 
When the original contract itself recites that the mort- 
gac'ors join together in mortgaging their separate 
shares, (e) When the mortgagee has himself split up 
the security, e.g., when he buys a portion of the mort- 
gaged estate. In this case he is estopped from seeking 
to thiow the whole burden on that part of the property 
still mortgaged with him. In 1872 the plaintiffs' 
father (A) and brother (B) mortgaged seven lots 
of laud with possession to the father of defendants 
Kos. 1, 2, and 3. Eour of these lots were subse- 
quently sold to defendants Hos. 4 to 8, with the con- 
sent of the mortgagees, who continued in possession of 
the remaining three lots. In 1878, in execution of a 
decree, B’s interest in these latter three lots was sold, 
and was purchased by defendants Kos. 1, 2, and 3. 
In 1889 the defendants Eos. 1, 2, and 3 sold 
these three lots to defendant Eo. 9. In 1881 the 
plaintiffs (sons and brothers of the original mortgagors) 
sued to redeem all the lands comprised in the mortgage 
of 1872. The first Court as to the first four lots AeW 
that defendants Eos. 4 to 8 had been in adverse 
possession of tbe first four lots for more than twelve 
years, and that as to them the suit was barred. As to 
tbe remaining tbreo lots, it passed a decree for redemp- 
tion of tbe plaintiffs’ three- fourths share of the lands, 
and directed that on payment within six mouths by 
them of H5C0 to defendant Eo. 9 (who stood in 
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the place of defendants Eos. 1, 2, and 3), they should 
he put in possession of the lands jointly with defendant 
Eo. 9. In appeal the decree was confirmed as to the 
first four lots, but as to the remaining three lots, the 
Judge found that the mortgage debt had been 
paid, and that a sum of H348-5-0 was due from tbe 
mortgagees in possession (defendants Eos. 1, 2, 3, and 
9) to the plaintiff. He therefore ordered payment of 
three-fourths of this amount by_ defendant No. 9‘ 
to plaintiffs, and directed that they should be put in 
posaessiou of their thi-ee-fourtbs share of the lands- 
jointly with defendant E o. 9. On appeal to the High 
Court as to the right to redeem the said three lots,— 
Meld that the plaintiffs wore entitled to redeem the 
whole of the said three lots which had been admittedly 
mortgaged in lt,72 and not merely a three-fourths- 
share therof, and wore also entitled to the whole of 
the surplus sum of fi348 found due by the mort- 
I gagees in possession. Held also that defendant 
Eo. 9, who had acquired from the mortgagees (defen- 
dants Eos. 1, 2, and 3) the equity of redemption in part 
of the mortgaged property, was not entitled to posses- 
sion of his share jointly with the plaintiffs. The 
mortgaged property should first be restored to the 
plaintiffs, and then defendant Eo. 9 might bring 
a separate suit for partition. Eabatan r. Gaotat. 
Gakpat V. Eabatait T. L, B., 21 Bom., 618- 

154. Prior and subse- 

quent mortgages —Price to he paid by a subsequent 
mortgagee redeeming after the mortgaged property 
has been brought to sale and purchased hg the prior 
mortgagee —Transfer of Property Act (IPqf 13S2J, 
s\ 74, 73, and 83 , — A subsequent mortgagee is not 
entitled to redeem the prior mortgage by simply 
paying the price for which the prior mortgagee may 
have purchased the mortgaged property at an auctiou- 
salo held in executiou of a decree obtained by hint 
without joming the subsequent mortgagee as a party ; 
but such subsequent mortgagee must, if lie wishes to- 
redeem, pay to the prior mortgagee the fnll amount 
due oa his mortgage. ■ Qunga Pershad Saha v. 
Band Mortgage Bonk, I, B. B., 21 Calc,, 36S, and 
Badoba Arjunji v. Bamodar Baghmath, I, B. B., 

16 Bom., 4S6, referred to. Baldeo Bharthi v. 
Mushiar Singh, Weekly Notes, All, (1693), 46, 
distinguished. Dip Eabaxak Sixqh r. Hiea iJiNOit 

[I. L. E., 19 AU., 52T 

155. — Prior and' 

subsequent incumbrancers. Bights of, ini^r se 
Transfer of Property Act (fl^ of 18S2),s. 8o Sale- 
in execution of decree obtained by first mortgagee in 
n suit to which the second mortgagee was not a party- 
— Bights of auction-purchaser and mortgagor as 
regards the second mortgagee. — R prior mortgagee, iT, 
obtained a decree iaa suit upon his mortgage, to which 
suit a puisne mortgagee, &, was not made a party, and 
subsequently one B attached the decree, and, having 
put up the piopcrty for sale, pnrcliascd it himself. 

O, the puisne mortgagee, haling brought a suit 
for redemptiou of K’s mortgage and sale of the pro- 
perty, K sold Ids rights to P, who was thereupon added. 
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^OiRTQAGS— eonhnued. 

5. SALE OP MOUTGAGED PEOPEETY 
— continued. 

and alter obtaming perm'issioa to bid at tbe sale held 
ia execution of sucii decree hat become the 
purchaser, does not stand in a fiduciary pouUoit 
towards his mortgagor. Hart t. Tara Pratan»9 
Hulet^i, I i. R., it Calc, 718, dittiogmshed. 
A mortgagee in such a position therefore is at 
liberty to take out further execution for any 
balance of the amount decreed that may he left after 
deducting the pnee for which the mortgaged pro- 
perty was soldi and is sot hound to credit the 
judgment-debtor w ith the real value of the property 
to he ascertamed by the Court. The pcrmissioa 
to a mortgagee to bid should ho very cantionsly 
granted, and wily when it U found after proceeding 
Avith a sale that no purchaser at an adequate 
price can be found, and even then only after 
some enquiry as to whether the sale procl^ation 
has been duly published. SnEonaxii Dosa t> Ja'^Et 
Pbosad Siion . . I. L. U., 10 Calc , 133 

105. - Pottltaaof 

mortgagee ulo An* pureAated lAe ncrigagtd pro- 

? trtg a/trr oUaimnq leate to bid.—A deuee-botder 
i mortgagee) who has. after obtaiuiug leave to 
hid at a sale, purchased the mortgaged premises 
16 in the same position as an independent purchaser 
and II only bound to give credit to the mortgagor for 
the actual am uut of his bid. Hahalxr Perekai 
Singh V Maenaghten, I. L. B, 15 C(He,6S2, 
foUwed. On«ai.F8B8itai> V JiWiaiBSu.QB 

[I.I/.B., 18 Colo, 4 

(i) hlOtST'CSCaBBS OK UOBtOAOBS. 


[3B.ij n', Ap.UO 

107. Right of tut! 

againtt purchattr of moxtahU properly ostriicA 
there it a hen — A suit will not ho against the 
purchaser of property subject to a licn to rccoscr 
.t from him pcreoiialiy the amount of the lun, Init 
the lun IS n<t tost by the sale, and a suit may 
ho brought against the purchaser with the object 
of obtaining a decree for the rrahsalion of the Iten by 
the sale of the hypothecated property. JcoEBxsTit 
e Uani ... - 3N.W.,207 

1(JQ^ itottgage-iomd 

Kith toxenanl to rtpog money «n default, aoreememt 
to put morteogee «» Boeieitiau of fas<f,— IVhcre a 
mortgage-bond coitalncd an agreement to repay 
the money with iiitircst by a ci-rUin day, and 
proceeded thusi'* If I,thQiuortga,.or, fail to jiar the 
amoQuL then 1 will put you in posacaai'n of the 
land and jou may enjoy it, and when I luie the 


hlOHTQAQS— coaliaaed. 

5. SALE OP ilOETOAOED PEOPEEXy 

— eoutinued, 

meant I will redeem the land and pay the dtlt 
with satetest, and take hack the lond,*’— ZTeld 
that on the tnortgagor’a default ihe mortgagee might 
aufl for the money, and that ho was net hound to 
accept the laud and forego ius right of action. 
AmasTata c. KauBAHUXAH 1 Mad., 114 

IQQ. - Pledge of morl- 

gage houd—'Troudulent tale l« morIgogorSuit ia 
enforce mortgage agamit bo»d Jide purekaier—X 
pnor encumbrancer wiU not be postponed to a auhsc- 


gave the bond to d, who waa liii brnthcr-m-law 
A. Kprcieotmg to D that the mortnge was rc- 
Acmed, sold the land to him, gnmg him the Loud 
as a title-deed. In a suit by D against 1) to rccoier 
the mortg^a amcnint by aalc of the la3j,.~ifVl { 
that Z>. even although a bond _/ule purchaser, could 
not resist the claim. Mntna r hxaii 

tI.L.IL.8Mail.. 200 

170. — - Bale under jxionoy-docroe» 

Xtea oa property norigaged—Purehati by noH* 
gagee —When a creditor who holds a bond whereby 
property u mortgaged elects to take a mouey •decree, 
and in execution tbercol brines the mortgaged 
I>ropcrty to sale, be by that isle transfers to the 
putchifct the benefit of his owu hen auJ also the 
light of redemption of hu debtor U’hca (berefote 
the decree bolder it hiauelf the auction-purchaser, 
be obtains Iha nghtto have hu hen oa the mortgaged 
land aatufitd ABPia bosft r Jtoao»iTU 
Monat-ATioii . Q3 \7. XL, 400 

ITL — Oaif oa uorf* 

^gr-hond—Teainfer of hen— Third parhet.’^ 
wWe a mortgagee auos on Iiia liond auJ takiaa 
iDoney-dcctee. In cxccatioQ of wluehhc attachr'iaad 


a,, j . I • 

Oosrsouirv Lui dloiraiouass E4 W. IL, SIO ^ 
173. Lira oa mort- 

gaged property— J.dranee to tan fropertg from 
eate.—X mere money decree up ii a m >rtga. e-bond 
g»(t the judgment-croditc>r the jower of lelUng tho 
mortgaged property with the In-n. tu the tarns wsy 
as a decree with cspriss power to sdl lUs niort,raged 
property Monprr Eaoent r. OiBisu Cnesnsn 
ErnporavuTA . . . 1 C> 1>. IL, 153 

dlcaaasz Kosb cv Sotttmtes Kora 

{8ais.B., 43d 

173. 1 feet of. cn 

flea.— The fact that a mo-wy-dreree has Usu ob- 
tained oa a bond by which prop.tly has bntt moit- 
imgeil does not destroy the hen 03 that property. 
Itisopoiloa plaistiS to ttlsbliih his n^ht ou the 
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MOIlTaAOB- 

0. SALK OF MOUTGAGED FEOFKlVfY 

— cdiitiiiaftL 

JmlK'itKiiU of Mmusoou, J.. in .ViV / Mui v, 
JViuitJ. /. r.. It , 7 .llL, Gth', luul 
hi .III, li I J'rin, I J V, Sri .}f,i/ri Drhitit 

I. /,. It,, 7 Alt; [>77, d'UicuU'l {fOii!. M.uimOoS, J., 

Ci)t>Ir,i. — IiiJVOiH'h ai .1 catiiioi Friii^ 

tliu Jiiort.;.>, 4 nl jirojiirty to (.ali? wUl.oiit UiO iiiLr* 
vuitiu-.) of ft Curt, a jirivuti' jutri'lsA'i- by tlu' 
u;or!.;ii^(o t)£ tlu’ rmwiiuo^ to {ta* ir.ort- 

p-Uor in such Jirojurty, ihoi.;h it iiuy he ifttul a-t 
a.;rsiu?‘ the i<:ort.;ftr:or, can ha^c tio In 

(K'faitiii^ llic r!„'ht4 of auii iiotiic incimi* 

hramura .Mofiour, alaru a s.Cniu! incrl„-> 4 i' to 
IV thiril jiarly iiilirvuua \hI'.Vi<u tho u,ort„'a^t.' to 
aiiil the jiiinhftic hy llo' jiriur ii‘.o.-t,‘a.;v<’> of the 

of tU- !i (iirtc.v,'i.ir, a'K'h 'wv‘.(Tin'>!ufc tuorl- 
Ku^c j.riViut.i Ih" nat^ir of the rl^ht. of tin* 
Vnor a» such wiGi thoic i.hich ho 

iiii^hl ac.jiiirc tiy lua jiutvKisc. 'I'lic riuht of saio 
i» au IS,, uthl ii.ciihut of a siuilile m rt„-auc, aiul 
itihcr.jj as vsiH in jtnUuo ami uusuo .f» iu jir.'or 
i.’-ort^'.<,;ti», auhjicl to the ri^htj of the j.ri ir 
iiiort The juiioic or umiii! mort.-.j^ue is 
Hot louml by the tiMiiji of the [(rior mo.'tyaue, or 
a''Urt.;.i„u o hut is mtitlcil to bfiii.; the jiroficrty 
liiOrv., 11 ,', A to sale, subjict to such Jirier lunrtu-v/c 
or iii'Ttc luci Mai'a l)t:t KAaom^A^■ c. Iv*/t'f 
Uca.\ix . . . , I. li.R.. 13 All.403 

100. — • I’rtvr iitul j«4- 

jfjuyii! iin rtj i^ieri — ItijMt uf iitKirqurnl murl- 

tr'icrr ti W.'/oyc is ujufrurlu irjf, anti 

iiins ,’iitt n'lt arrutii/t r n leaijilion — t'annof ,lr- , 
%'rt‘c. — llehi that, wluuc Uicn; ilhita a jiriiir uanfnic* | 
tuary uiortuauv. a aiihsitjuiut inort,’vuio of tlio I 
.Kami’ [iropiriy cannot hriil,j the uiort/a. 5 i.il projs.Tty ! 
to s.ihi ill virtue of Ilia iiicumhrauco until such i 
Uim; aa the uaufmetnaty luoituai:'! iiccouKs capable 
of ruiiinption. Mala JJln KaiOiltiaii v. Ka-iin 
Husain, I. It,, lit All., J3‘J, rxjilaincil ami 
follo.viA. .VKUll.V IhvXCU.tlTt r. SlUi.V. L.vli 

[1. L. D., 18 All., 83 

101. T runs fe r o/ 

Jlraperly .Mi (I f of IShS), s, lOI — lix/inpuish- 
vicnt of mi’rtjaije ~M(r<]Ci — Thxrd nior/'/oyru pm,’ 
ini off first mor/t/'i.i/e —FrioriYy of cAuryca. — Certain j 
laud wMi uiortp'ajtt'd in 18 tO toA,aii<loit Will February 
1S77 to It, and tno days aftenvards to C, thu last' 
moutioued jiiortjjaui-' "'as effected to .vitiafy a dcerce 
obtained by A on his tuortp'u^’c. In Fcbiuary 18S2 

C obtained a decree on bis niort',;uge : this decree was 
discharged by tlic .s.ile of tlie land to M, who bor- 
rowed part of tile jiurcbmic-money from the plaintiff, 
to whom ho movteaged it on the day of the a\le. 
jS subsequently obtaiueil against JJ and the mort- 
gagor’s representative a decree on his inortpige, 
which comprised a ileclaratioii that the sale of 18S3 
was subject to liis lien and brought tho property 
to sale and became the purchaser iu execution. The 
plaintiff now sued fl and I) ou Lis mortgage. ITelA 
that the plaintiff’s mortgage was entitled to priority 
over the mortgage of lOtU February 1877 to the extent 
to which tho loau secured thereby had gone to dis- 


MOH'raAGE-cmifiimcf. 

G. SAI.E OF IfOia’aAGKD FltOPEETF 
— cnntiiiurJ. 

charge tho mortgage of ls7G, SL’iiTUAn.vMA r. Ven- 
K.VT.v,Kjiisn;.-,nc.v . . I, D. B., 16 Mad., 04 

103. - - C'uveiiant that 

i.iorlij >ijr« hr enlitlcil to ruler — lintry, liiyht of— 
.Mortyayg, lerd in Ktr/lish firm.—JJ uicutcd a 
tmiitgagi,-(ki d in tin; KuglisU form in favour of the 
I, Hank, containing umongft other covenants one pro* 
viding that, ujai'i default, the mortgagee would be 
(Utillid tu enter into p. ..sissimv of the mortgaged 
jiriqs rtii ». It ilii'd h av iiig a widow, a daughter .and a 
si.lcr S, his Iicira. According to Mahonicdau law, S 
w.i» intitlid to a six*auna.s a hare of the mortgaged 
pr p,,ttiis. On the 'Jlh of .May lo7-, after the 
mortg igt-un.ney became line, the 1, liaufc brought 
a suit, ,aiul, on the l.'tth of .July 1S73, obt.iinej a 
d,crie> by (-.,:i.ienl. The csisteiice or right of A’ to a 
sliarc in the propcrtiis was not known to the Bank, 
and she was not made a party to tiiafc suit. The 
Bank, in tfictilhni of thiirdiercc, caused the mort- 
gaged propvrtic-i to be sold, and Uiemselvts purchased 
-H me 01 them. The sdo-procicds did not satisfy the 
lutire claim. On the 1st of Deceminr 187,7 A sold 
hir slurc of six ann.i.s in the propertiis to / l. Iu a 
suit by It iiifniiM the piirch.i'scr of two of the mort- 
gaged prupirticj at the af ris-iid s.de it was hold that 
tho share of ,V in lire istate of U did not pass to the 
purcluacrs, tliough the Bank purported to have 
biXi.Jght tlie whole sixti en annas in the properties to 
I .Mle. It thin brought this suit for tlie recovery 
of iiossiaaio.i of the Mx-anmu sliare of tho properties, 
purcluoi'd at the s-ilo by the Bank themselves, and 
wliielv was now in their pos.s.ssitai. HbIiI that 
under the coviiuint in the riifirtgugo-deed above 
referred to, the Bank were entitled to remain iu pos- 
Si 3 .sion as mortgagns until the proiKirtioii of the debt 
ivhich might legitimalily be imposed upon the sii- 
antias share of the properties in thiir hands was paid. 

1 LCTCIlMll’CT SlSQU Bau.vuoil r. LASD MoaTGAOE 
D.tN'K ovIxDi.v . . X, L. B., 14 Calc., 464 

103, — — J? ur chase of 

mortgaged properly lif morlg igee at Judicial sale 
on hare obtained to bid.—Vfhm mortgagees exe- 
cuted their decree ou thu mortgage, and having 
ohtaimd It-avc to bid at the judicial sale pm-chased 
the propertv,— BeW tliat they could not be held to 
have pnrclnicd as trustees for the mortgagors, the 
liuvc unuitcd to bid having put .an end to the 
diaibilitv of tho mortgagces'to purchase for them- 
selves, putting them in the same position as any 
imicpcndeiit purchasers. AIahadiu Peesh.vd Singh 
V. Macnagutcn . .JL It, B„ 16 Calc,, 682 

[L, R., 16 L A., 107 

Daksuin.! AIohan Box v- BAstiirATi Debi 

[4 C. W. M., 474 

164. — Civif Trace- 

dure Code, 1382, s. 29-1— Decree-holder, [Purchase by 
—Salisfaction pro tanto — Mortgagee not trustee 
for mortgagor in sale-proceeds — Leave to hid at 
sale III execution when granted — Permission' of 
the Court to decree-holder to hug — Practice , — A 
mortgagee who has obtained a mortgage-decree. 
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HOBiTQAOIi— eo»linii«f i 

6 SALE OF MORTGAGED PROrBBTY 
—eonlinned 

Raj Can'tOBE Shada v Uee Moaah Rot 

[22 w, B., as 

180 . • 
chater — 
passed c 

aiettlyb , _ 

pcrty GAXPAr Eai t Saecfi 

[1.1, a,lAa.448 

181 — - — Saltt^fToftriy 

Jor monttj’imret for pr\or iiypo<Aerd(«o» 

—The tact that yropctty is sold Tiadei a detiec 
obtained by a ptamtiff m respect of a da* ta 
him dooa not of itself prevent such plAwtdf from 
lusistinj' npon the lien to which he is entitled under 
& prior uipothecation to Liza for another debt eif the 
same property A decree obtained nndci the sum* 
niary procedure prescribed by the Registration Act 
canhefor money only, and not for the enforcement of 
ahem Jusdurr hATB r EouoL biKoa 

[an W,123 


SIOBTQ A QB~~c 0 a/ > n It e d 

5 SALE Of MORTGAGED I BOPESir 

— ^oslmord 

proceedings could not he held to be void, nor the 
pUintdf s purchase annUity i/r/d that what passed 
to the pUintiS was the property h^pothecntid of 
tthicfi he became owner and pniad /acts entitled 
to possession, hatang purthastd at the mUTn.c of % 
first incumbrancer, and that defendant’s hen could 
not protect him m pcsscssioa Eakesscs I’rnsBAB 
» DowiCT lUu 19 W a., 8 G 

184, . — Salt !• 

itomofdtcrt* on norlsagt hond—Pvrrhattri /{ijll 
o/ — hkothing passes to the a ictv n pmchasit at a ssla 
. in exccutioa of a Tnoiiey.decrec but the n^t, title, 

I and interut of the judgrntnt debt r at the time of 
I the sale tVlicre theref re a dicrec gtren under 


I bond to defeat a second tnortsage Acus Rau r. 
NavoLheoss L la B., 1 Alh. 23G 


SIortiaTt*’* lifM 


fti the parUis to the suit ore coacemed, whether the 
decree he made under t. h3 or la a regular suit 
IVhcrc the property uortgeged his passed into the 
hands of third parties, there Is nolhios in the fact 
that the m tt^see bad abtamed a £cre« on the 
bond to preicuthim from bnoginsr a separate suit 
against the transferees EUAU MoutazOODpeKK 
Mauoubd r BajeoovaB Uas DAaANCaermKE i 
Ouoss r. DiffoBUBSBoo Rost 

[14B I* B.,r.B,408:23'W B.,X87 
183 — ■ ' ■ Stilt of igpoiAf 


a. S3, and obtained decrees Za A* A amngrJ i 
with ii H to bo paid by monthly mstalinenfs at I 
interest higher than was allowed by the deerws. In i 
1869 he put up tho pruperty to aale in ciimum 
of hia Accrci s. and it waa purchased by tho plainbir 
bhorlly after it was a^ain put up to sale in csecutim 
of the difcndaut’i drerrea and purchased hv the 1 
(hIcDilaut, who got into ]xws(ssion. In a suit to 
recoicr possrfsioii, — Held that although A' / in^ia 
execution proceedings referred to hit histlAmls at j 
well a* t» h sdecroct and imgularly iocla<hd Itt the i 
amonat toho lei ledwhat was lot given by the d>ercr«, 
yet aa the pivcceda did not coce-r the de«ree« the { 


1S79 against C and 1/ and the represeutatiiea of ff 
(J) harsDg mranwhdc died and hia nprcsenUlivra i ot 
joiniog s» the suit;, to enforce Uis lien a -ainst the 
n ortgaged property in the hands of 0 and I> and to 
tecOKrtbe share of tba Oiort.s.,c d bt tCill eluo (o 
himself alone Jltld that .Id,) not acquire a better 
right to I roceed against tba i roperty by reason of ita 
having come inti the hauels of f ard V, nor elfJ C 
and X> taleo subjret to a greater burden than the 
uortgagor himielf , and that aa I had allo<Vcd 1 u 
decrtc against the mc>rt.Ei^or to be hairid by limits 
aUou. ha had lost all nght to ] rorerd agamst tba 
jraperty hy cxccuticn were it in the hands of tha 
mortgagor and co isequcntly he could nut be allowid 
toprocc^a aiDst it by suit uiiTily because It waa In 
the bands of third partus, dmuss JfoMfasueddrra 
Slaiotnrd \ 2l<y Coeiaar 2) isf, Ji ^ h Rw iOH' 
23 S, 1S7, and yvaoseajcjr ilulhek r l/a/r’ 
Moaey Dotttt, I A if , 7 <,tU , 7ii t 3 C t, II • 
353, ntemd to. Caut ^AT^ lic^norsourA r. 
Boowso Bsuabt hUAUA . L I,. B., 0 Culc., 832 . 

160 — — “ Salt tm fxrft- 

tio» ff derrrs— i’amlaisr, R*gXt ef~CaKiiUa0 
a^qiasl afisaafiea.— 11 here tha iMddirof a s.iapl^ 
tDortgage-lonil obtained only a mexirydecrta on tha 
hood, lu extcuUoa of which the p'operty by tothrtaled 
in tha bond was LroucLt to sale and wat parcha<M\l 
hy him, he could not Visut a claim to furicLjM a 
accond mortgage of tha i>(op<Tty created poor to us. 
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MOii'raAaK-..'u«('u,uA/, 

5, sAl>H OF .MoirrOAOKI) i'llUl‘i:HTV 
•^-candtiurJ, 

louiiaavull tkl 0ti Ih-* .hern*. IlA'idOJf AiUZ.V III: 
liCU V. i.VWAJ-00;(M;ni,\ K^1A.'EU,^^■ 

[I. L. R. -1 Calc., 20 | 

^ ri{^, ! 

—'111.' S'Uiaiiff iuii lint u-.fwoy ion Courl Am..c.i, i 
«!.0 nunt,: i,'. >i at ». emit y for the fe('ty;u< lit of tlie | 
amount, c.rt lilt fm {.i him th. n in'ilij^.iis, ami I 
.-fttain f. .t iihieh ini^lit Uinaft* r le ih JinUid on i 

111! ai'iOvUit liioie,..} Win* »u’.',i>|u<iit)y att leln-il 1 

i>y the i!cl> ini.iiit, 'A l.i) h III ci'.it.ii'.u si a ill erto fur rii.l ‘ 
3,^3i!iit th" Atn.i II, .iftiT t!,at, Ih.* jiHiiiSilY o I ii>K«l j 
a »ini)ite ii yu'y-iU.'no aj;A'uM’, the Am* iii, lUiA aj>. | 
lilk‘1, in it-i-n’.i.ii of iiin iliciee, to luve tlie fcit j 
(■aid out to liiin, Iml hta api.licatlo.n waa ritiwl oa t 
the ijio ’.nil Ilf the (Kl'i miint's attachment. Iji a i 
iiiit to fnuvi-r the nuni in ihjoilt, atul to h.iVo it I 
lU'cl-Us.l li.-it tiu- j*Uin'.ifl’» lim on lluin \iaa prior (o 
tiut of the di fiiuhnt.— //chf tlmt tin* plaiutifl’* j 
tuo;t,‘.i,;e ►lave him jirimiti, ami that he k.u not 
himd fiu.n i<riii,^iii,- the proiiit luit hy hi* havin^- { 
alrcaily j'u A to rn o.i r th.< .aii.o'int ami o'at.ilriul .» , 
mere n.o n;.-iUcnc. I.aia 'I u-AJtnii.i.r.t I.ai, i-. | 
Fuiaohi) . . . a U. L. II., aV. C., 230 I 

S. (* f.AttA TtittrcttiiAuia! I.Atit. r. Cofitr ‘ 

ov WAht' J 11 W. 11., 140 i 

17G. ' ' — — 1 . 1 I’ll i.u uiart- ' 

,<;jyr4 /.r ./ rr.'v - i-\.r' t <./' i/eivrr, — A mott/.i^tee hy 
way of simj’ie nmrt.-a^s' cannot iiiurl hi> Ihit on the i 
ptoistty n.oiiuaciih .n -a'Aniiuta suiiHijmiit niort. I 
h;, way of cQinlltion.il xilu who hn>l foriclojcd, j 
if the liii'fic iu."i.A in favour ef the foriiur on ' 
hii inortAVite i o'l'l ilo.*.H not jirovul-' f w iU ; 
aatUf.ieiion fioin tils' f.vh' of llie mort^ta^esl jiropcrty, j 
liAlt CliU.Vl'IU! -Mljiaiai r. KaI.lv I’UO'.OXtiU Fl.S-.ru I 

[3 Hay, 025 | 

170. — iS'ij/c III rxeci- j 

/ic'm oj on innrl;! rtr’-'j^tul—hltn an tnorl- j 

yro}irr!ii. - In a anil for liOMi.viiua of property 
which plaintiff’* vi-mli.r (A’} liaU purchaAisl fiom o le 
.1, U K, tile ili fi’ntlaut in poaM-tnion, claimed lohe 
entitled to rit.iin jojasasien ua pnrch.vasr under a 
mIu in eSicutiou ef a dit’U'e :i;;iiiiist ,•{, whiclt 
li.ul lu’tii ohtaiiiiil on londs which plnlitid tlio pr.:- 
pirty, itlthoueh Uit uiortgiif;e wna not dtvlars'd in the 
ilciTLe. Held that, if U K could prove that by tho 
l.omiii in iiuiatiiin this property was piedgnl as seen- 
rity for the delits covircil hy them, ho would iio 
entitled to niiuin in jHissisaion. llAlt Kaxt Itov 
r. Raj Kisiioui; Unu . . 24 W. R., 04 

177, ElToct of taking luonoy- 

clocreo on mortgugo-bond— JT icch/i'oh of decree 
— Subsequent purohasee . — When a person to whom 
property is pU’ii;;ed for a debt obtains a simple money- 
decree ag dust his debtor iu respect of the debt, he 
cannot execute tlwt decree against tlie property 
pledged where it is iu tho possession of a subsequent 
bond fide purchaser. GuviifAxn SiHQU c. Sueo 
Sahai Sinou 

[B. Ii. E„ Sup. VoL, 72 ; 1 W. E., 315 


i MORTGAOH-c.i»fm«c,/. 

■ 5. .SALK OF ilOUrtlAOED PllOl'KRTY 

— CUtlHuUcd, 

Distinguished in ilKt’ii'.yjTii r. Unnsif CiiffXDKH 
E., 110* 

F.dloivid in lluuuvvA.'f Doss ». Xunnit Uuksu 

C7W.E.,3i 

liot'itijv Sixini c, Ft/JL Hodsni.v 

[15 W. H.. 313- 

Radiia Qoiuxo SruMAU r. UAiiii-.ii Am 

C16 W. El. 27 

.Viiiit'i: .\x.i dHiij -Vg.v IMikaa r. Aui! mooxiasA 

[11 Vr. E., 22S 

Acin;.MbtT ’I’liAKOOii r. Ciioo.nnK Dali, Cuovv- 
iiitiiv 10 AV. E., 27' 

FuK.VCII C. ltAItA.V.liItEB UASmtJHE 8 "W. B., 29* 

BSXllAUU.-t CltO.’iDKU .SUAHA r, jA.*illB njtBUClI 

[0 W.E., 312. 

RA5t;>*Arit Ram r. Deb:.' Dval Ram 

[W. E., 1864, 311. 

173. — llightojllen — 

i’urc.bu’rs. — A mi!rtga.:.'c wlm n'otvins a simple 
uioa.’y-dvcrie uj oa a load by which property is luort- 
gaiti'.l to him as a collatcr.il stcHrily dors not retain 
iiii liin on the property mortgaged after it has passed 
into the kimU ..f third pcr.'i ms. S.tvvitDXU Sixo r. 
UUKB.VCCK Sauoo 

[14 B, Ii. E.. 423 noto ; 12 W. E., 522' 

Goluc.x 5foA'x:B Dititi.v. r. Ram Sooxunu CnuoK- 
EttiiUXTv . . . . .0 AV. E., 83 

Radua Gouisn Spusiau c. UsiiiEit Am 

[15 AV. E., 27 

170. Kjreet o/ass!(jn~ 

luent of Julijmenl-deht — Sile on property/ on which 
there is .1 hen — Cirt'Z Procedure Code, 1839, s, 370. 
—A simple' dirrce for money upon a bond by which 
immove’.ible prope'rty is mirtganid carries with it 
a lien ujio i the pr. perty mortgaged, and that lien 
continues as an incident to the debt when it passes- 
from a coatnict-dcbt into a Judgment-debt, and it 
continues when such Judgment-debt is subsequently 
assigiu d to a purch-iscr. An attaclnnent under a money- 
decree on a mertgagi’-iiond and a mortgage-lien cannot 
co-e-sist separatedy in the property hypothecated, and 
such an ntt.ich.nent imist he treated when existing as 
an attachment for enforcing tho lien. And if property 
subject to such lieu is sold in execution of a decree 
while it is under attachment under the decree upon 
the mortgage-bond, the lieu existing upon the pro- 
perty is transferred from tho property to the purchase- 
money, nnd thereupon the property becomes thence- 
forth diselmrged from tlie lien. If .after tho rejec- 
tion of a clivim preferred by the mortgagee, or person 
claiming the lien, no regular suit is brought under- 
3. 270 of Act Vril of 1«59 to enforce the lion, that 
lien is lost, and the decree becomes thenceforth a mere 
moncy-ducrcc discharged from any incidental lien. 
Nadie Hossein V. Peaeoo Thovildaeinee 

[14 B, L, E., 425 note : 19 W. E., 263 
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■' DIGEST OP CASES. 


( C023 ) 


M 10 B.TQAQE— con«»nu<i. 

5. SALE OF MOETGAGED PROPERTY 
— eon/jnwi* 


obstrartea by Jf . » pew.a had aircaay 
It at an anct.on sale m execution of a 
obtained aKttjnst A by anotlicr creditor. 

vipforp the date of hia decree, obtained a 


MOBTQAGE— uerf. 

9 SALE OP ilOUTGAOED PROPERTY 

^^(iHlinuedt 

and one not ul«n a mortgage it that where the moj^ 
caged laudt are attached under the former, tbcir tale 
u ^ferred until hi memtht or some other tcasonalle 
penol expires, m order to giro the mortgagor au 
opportuDity to redeem, which he would bare la aiuit 
tor foreclosurs or redemption. Ilxttir I^cKsu^^ 

[L L. E., 6 Bom-, 014 


, ,fiil TiiiTchaser and obstructor JJeld tt^ 


tl»V'J"o.’cfluired by the putchatcr at a laio com uw 
light acquire j ^ which the 


f'ulldl. r i’ S; 1 All., 3J0. diwented from 
Ktuaroia c. j,, 2., 4 Boxo, 67 

- ilonfgAtcrt« — 

tx,eitUoi* OB CT 0 M#i/ detre* o» a 
a mnrteazeo it entitled to a pcrtonal 


{.Tn jrmT'pMy Kn'jm ilomiasaeddei* Jl®* 


%b. 3 i ir 2 . 9 t KM CAaadT Aeffiea 
/ L. B . 1 All , 240 . and DottmoMt J>«*>** 

Uulltck, 1 L B, 3 CaU ► 353, Jucnsaeil 

E.. 1 c»l0.. 017. 0 0. I- B., 203 


ips 


~- 2 tortytS*Aicrtt 


trantfertto tboimrcoa^w-— nianncr at « tbo 

eacot and mortgagee crnreti direclioa » the 

Safe had been mUo «n^e Court J««W 

decree. Even ttonghthee^Mrw^ 


L.E. 3 C«te..i( 53 .orcTruud. -« 5 . 
va>jotMciucKr DostMO-riT Do«sa 

[L 1* B., 7 Calc- 7U : 0 a Ik IL, 363 

ISO — 

iu tm/erct iti /i#« o» <*» pn^rlf 

%^nfd.--T:ht pUintiff. a aortgaZM ofjr^ia 


U.w'^Ui.bt a «11 agiitisl A and tb. rrp««nUHr« 
ofhUdfblW to hare bitlUn JwUnJ aud dtU s*li»» 

fied. Ifsld that, notwilbtUndirg MxaylkiauTt 

Jmtj decree, he wat HiU tutulcd U ruforee bit- 
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aALE Tlio 

.o»t .nil ■*'• ■■” c“toto 

! *'>» 1'"" ’is .rf »■ ?"£,»»“»” 

,.i conW»t."^J S” „d to n»f ,r., 

____ Ua^ograyMci 
— - — - — ^ »3:ec«i‘0’* 

In bo btao'K bn',;,"' koroo tbo ol 


BIOEST of CAbbb. 

5.SAbEOE 

■ ,T... nf decree 


..tn on ».oatOA““‘ 

5. SAEE u _oo„i«^ 

- — 1 

crvntcd in vv JL agai"S”. „„ "hUo mortgase 

S’“4vii -.?««-'- rd ' 
S'i £«■ «k'‘;£.s:,i«“ 


ly-accrct., 

t\ic sa^c- 

\vllO suua — - ..phases lUU ‘‘''V V i. cAHUOt 

In" "' ";r wtCS"n"“n‘“. tV«kln" 

.dug sulUc u^uyo the Bale- 

on tv i, ‘l?e-'l'liat debt, tlie 

ir cdstB. to discliarg . , i„id<lo\vu 


jecux*«j •£ Di'-*'' 

"Si'to ^ p/Ti du-’ 

onld ”, 1)0., I- ■?;• .^;;Vvold aleas« 

S,?oi"iv»''t£V£“di‘"<'.' " , 

^ ^ 


““iSKd- 

__— — — r" ^ deei-ee °'* ’ “n/leasc io'^ 

■-'^®'"“vo liafoWalucd was to 

t pavty totVlc«?°;; 

nf veavs oil tu „ ^ mau . t,eing 

.nidi tv ‘'•®°"^,„ct ot ttu? executed 

['^“iS^security, «"«JTccrce, V exe<=ug 

'^‘’’•'ilelJtluit tv ^“fprevlouBly due 

'^o4 tccovery tov tUe ^ ^er ravt o ^ 

-1 


sjl ai.en.oon-””.. 

».on 

«' ^ if r»‘' £”r«» k«‘" "rs f 

«? S‘fSi’'“‘“i8n'“‘«‘“","‘ i;S»“ 

niotufai W ."ned to tbe 

On tbe 1^ MoWcli li® aSBio „ j,onas ox tlie 
„.nrt 2 age uveu sold 6 auu . ^er. 


K"ieP'“‘'l8n InS ”"” 

» '““'•Sin f is .«SV‘ I«.feP»r.f. » 

'» ''r.fp»«”!mrc nSed . d.»y W” tb. 

"»;Sinaii3“^K»%s’SS; 

lease to B, ^ v ^nd m s not 


i tvxc’®''^"" ' o patties to auy p£aintifi « 

natx - - ^vV '^‘=’-Voudie 6'^°^’^^,eSicli bad VeuP^^^^^tex 

e^oi bis iatuuug \ intci;-cucdV“ ^.^oua sbat®^^^^ Court 

2roney-deoree> \ tb«^^“Se f^^^e^udlonld bud tV 


?laiutiff and de£ Tnovtgage o* ^ed 

same V'‘°f"h'\^aiovrxier. ®odobtaiued 

money ®°y® „^„cntion o£ ebased. »tt®^ 

^■^oftbe’^mortgago' pendant ;Sm 
^:£°pvW\'%efaUu^^^ sold 

«rss^;-fe.:s«.«3ssj 

j ^e entdlea.^tiffslieu. 

.aving ou P 
JXSCS. SXHd^ 


1 C025 ) 


DIQkSX OP CASES. 


( CO’S ) 


MOSTG AGS — ro n< m t(«i 

6 SALE OP MORTGAGED PROPEBTi 
•' -—canUnued 

1864, and ■v decree for the Bum due was made u 
•OctoberlS?! dirrrtjag that if the aumduevaaBot 
paid nrthm t«o mooths, the mortgaged propoiv 
aJiouId bo Bifi fn Jfarch ISr2 the property wa* 
sold in execut on of the above mentioned decree and 
bought bj the pUmtiil, who wm duly pat into 
possession. In 1871 a suit vvaa brought sgainstthe 
’ ^ on the i; ortf.age of ISflS by the defoidaot , 

' . *• <» 


the defendant was put into p _ 

■was then brought by the plaintiS, the hr*t mortgagee 
and paichnscr to e]cct the defendant the second I 
mortgagee and purchaser and the lower Appellate i 
Court mahiug a d< cree in fa\ out of the plamulf, the 
' defendant filed tbs srrond appeal ^eid that the I 
plsintiiThauus bought the rights and i teresU of ) 
t -1 » <1 sile held prwrto the sale 

i 


mortage su . w 

n 6 weeted by the sale to the pUtntiA. tuou^a . 
could D'lt be giitu to that right ta the (reseat 
tuit VBSKAtxMSisauusii < Bauus 

[I L R ,aSlad.,I09 

’*■ for 


crccs ucre partiilly sitisSoi anu i. 1 

by Iimitatiai In l>b4 the plaiutiif bronght • 
suit to rccn IT the balance due by enforcement of the 
mortgaged security against the purchasers of the 
roortgagid property lleld that, when tbe plainttll 
obUinid hu drcrcii for riut tbe mottgago security 
did not m rpp in tbe judgment debts, new did be 
Icse lus remedr o> it: that tbe two rights we/e 
distinct, and the right of action on tho mortgage 
stenrity was i ot lost because the execution of the 
decree for rent was tinie*batrcd, the only liTcct of 
which was that tbo debt was not rccorciable la 
(zccutioo. but the debt existed neTCrtbcku so far 
as to enable the amount secured by mortgage to be 
rccoicn^ by suit lo tbs Cud CoorU ao long aa 
such suit was n t barred by liautatioa Smat» 
SCuodatooadtnt tlahomd f Sajeofutir 
li B L R 40-'. referred to Jltld also that th* 
amount which tlir pUiutiSf could rcoora by enforce* 
XDcnt of the mortgage security was limited to 
3,0C0 CjitKM Ljj. c BawasrAT siwou 

[I I. Il.,0 AU,S3 


UORTOAQH— eaa/iAtfed 

6 SALE OF MORTGAGED PROPEUTY 
~cont\nutd 
(e) PCfiCOASEBS. 

SOL Effect of sale of mort-* 

B'ri>p9i\y—!l,ghtt <?/ y?«/r4a<rr -By a 
sale of mortoased property mcxccnti n ofa decree 
obtaioed by a mortgagee against the toort^a^or upon 
the mortgage the interest both of the mortgagor and 
mortgagee passes to the purchaser But by a sale of 
mortgaged property ID execution ofa nionci .decree 
obtained b» tbs mortgagee against tbe mortgagor, tho 
interest of the defeudaot (mortgagor) a’onc passes (n 
(be purchaser Maflavnat. e bnaEna Ginniiaa 

cr I.. B., 23 Bom , 0^6 

fieeKasvBaJ JrsBcr r LsBoara 

[I L. E., 6 Bom., 3 

SnnsBaiai Ssausao r Sai:iTaDas\aT 

[L la B., S Bora., 6 
and Enrxva CngK'r BatmacnaassK r Awahoa 
CiuWDUaDas 3C V IT, 323 

—02. ■ Btr-^argt ojtncam- 

hranu i$ tnltadmg purchater—Botut 
having niorlgaged land to B> agreed to till it to Cand 
then to D, in whose favour be execute 1 a roai eyonre 
beanug a date prior to tho cootract with C. C 
sued A and D to hai e tbo com eyance sit aside and 
hia footrsrt specifically perfomieJ and a deere* was 
passed la hijfaioor iFlulo the suit was {iruding, D 
{■aid iff Bond now turd A andC to rerorertbemouey 
paid b| n Held that tbe plaintiff occupied the 
pOS * ’ 1 I Wild off, 

and a land. 

Sya— a^— > * • 

lL.L.*w-*Al— .,143 

203. — — Tift’s 0 /* ymr* 

chaser -7r<i»*/fr o/ Broptr'y Ael fit' of tdiSJt 
t 93— J/oi* ’ nltoiaed fis mortg'tjtt — 
Prior to r» ‘ 1 • • *. 

a uortgagei * i 


I • ■ . . 1 I ^ ' 

of (he mortgseor 3farta»<tr ' 

Bom, C2J didioguished. Gentle— t third person 
purcbasuig mortgaged property loud /Us at a sole >a 
ciccatioa ot a aoiey Jecreo oUoineJ by the mut* 
gigeo against the uorfgsgor obtains a good title 
fcco from tbs mortgage lieu, uuless the »alo is made 
subject lo it Ilcsm r Snaxcasoiai 

[L Ii. IL. 33 Bom., 110 


204.- 


— — — MortfOffJ prO' 
'•iirlt to rtdttm-^Tarfkan 


turoaout tbiittbe porcosKi 4iuu._. as s„ a 
aa pnucl]«L Mestoos Au Kasx s Ojoaonta 
Bax Ksaw . . . 8 VT. IL, 303 

200 Trioritv </ 

de‘t •• ss/s ajlrr lyp^Uccitica — La^d in*M.* 
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i»iot:6T OF CA.Sf-:^. 


( C0;il ) 


MOIITOAOK r.-ifiKUf/. 

r,. ^MAi f»r MoitroAiH:!) imsofkutv 

*• *'* (iSiuurJt 

I'.ril .1 ilful tti > jriijt.nv 

I. .NixiiMU . 1. 1,, If., 7 CaJa., 78 

1U7. iy 

I K t>, 1 lfit‘1’1 ‘.lilt w, i)_(- «f.ui njc 

I'mmI U .V In ! ,i !.ir iiifii f«>r Uu* 

ijl jji'.i i'> li(r wfi’irtt w>ii' 

ji. ii) !' til Iff i!>tt I'.iif |)iu> 

i jiuK III Sliij >ii nl. .'*) Ji‘i itiji.f •iii.it. 

*!.. tnn", I'lSt'i ill r> J ttSui. VijlSiia li-i) til 

{!it‘ s'K^infiil !>;(.. i. 4! I I i.i* fh' .iJtU, "a!} 1< o lfi< 

I'ift; f!;. iiu !n .1 !■;, l.sii.i l„r im jr.I. • .lUil 
(ifi .1 lu { J'.i'ti VI '.»! iiFt iS I'V.u r. iivci' SAVt.'ii to 
"1 f-..!<rki! Ill iL.i I. ; Iij 1;. r 
.It,! '.iwi.nl ii.ti'.ii i/s !nr aftiini.t ; 

•i.’.tl iis U. r A* J> titttit.i! tti hu finiur 

a »iti» ! t’.i..!, i'l tiliuii »l.i' 1.. iiiiii ilrr 

»!,s/v i'l jtiJi- I f ,V J/, iJrnA>->J. w,ij» Ja 

litc IiAJo'i <•! !iU > It >' iIo;4. *• a!)'! !,>y i!<i ti 1 1, « I alol 
!•» Jl.tt ‘/isit!* (*.. ist.L.'Sii tl.i' i!tt-r.i' in tiu Mij.riiiic 
('ojrf. .!• ti til'- ri.,!.'. .I’ttl itilifitli/f oH t!,i' t.j;il »!t- 
rri.f»ar.tl .i!! r/.1urrv,il a:.J j » iit.mf Jif j » t'ii « I't IdM..;- 
iit,; to till' «•!'! u'. ttv.** lit 4 ilii'fio I f {!:.• 

Oourt of -'’111 Jiily in i, U‘ of IIk- mi'.i 

l,y A" /A 'iv 1 itat. of /.' 1/ ttai iltt 1 uit! tinK-tiitil of , 
A of 'V <ijt V n t.iiiiSi!), i { o of » Iaiiv-i' in > 
CalrUtti, (ii.i! of "v t't tt.ii I i.isn 1 f ii.i.’.iy ; ainl A' it 
UA» iltflirn! to !v iiititli'l li> o If ii.t/ii ty tlnrtofi 
l{ 11 aU< pv »rt!« o" l.ilii. i! a:i i rtiir for ji ti-sii.vi, sioii 
hiltl j«si-ii(io: till’ nil! laliiklt until .Su/t;al ISiiii. 

II .S CO .tiiitntl t!tf (ijiiiluct of K />’-i l U'i'Uin. aiui 

aiFtaufiit w fi' ii.o.itj ot ft' r nccouiit. iiirnioft o: 
iiliif’j* on M ij '4i»t, Iv'iOi lit' a luit. .i^aual 

lit?; aitil o » •■'« S'tins! * r -Isti Isoo. cililiiinitl tKlicrtf 
in hi< fvvonr. 11 lUr tliit iltcrtin Uo al*.iclitil tli - 
djji.t, tit!-, ami iiitirnt of A' It in tlif utatcof t U 
atiil 0,1 -.'til Junv Ihl’o it aa* imt uji for ^alo. atnl 
puuUmil i.y ll a U list! If. I» a suit l'toai;iit by 
K U a,;.iiti»t A’ .V uni n,; - th.c thin,;* for an account. 

• -i/c/.f t!,.tt il .s‘«j»a IniiU-f for A" H in r%i*i>ict ef 
Inr ali.irc in tltf v«t.ito of li ii, alticli tiC Ivitl pur- 
flaijics) in t xt cntio I of lii» iKcru*. K.vntM Dsnit r, 
MUK.Mt . . G B. la H., -iCO 

103. - " J.idt of nor!’ 

'jtjff CO t lie <ij' fif/ci i»)uf iotceat of toort- 

— H'oil of Jl. J<t. - rurc’iiint at S,icri;J'j Jo/«f 
of tojtttHL'O of — A, J/. anti fir I'oriotv't-l 

from li a sum of Itl-tKiO, to •.cciiro rcpainnnt of 
wliirli tli’y t’MCuli J in Inr fipoura joint ami acvvr.it 
■ixmd in jl.iy IMid forpa»m<nlof tho Kilil siiiii uith 
inUrtit Oil till- Olll May ISCt, ami aliO a «a^,iut to 
coiifCiii jml,;mciit on tin; bond on tltu :17lli April ISOI, 
fi, -U, and (r cifcutid a inortga-o, in tlie Eiiitliali 
form, of cutain propirt, to U, puiportin^ to do so in 
pursnaneo of an ajcreomcnt; tdlcgcd to have been 
oiiUrtd into bttivecn them and H at the time the 
nionot ivMs advanecd by Ji in 1803 1 but the evidence 
was liot Millieient to aiio'v that hucli agreement had 
been eiitend into. Under a writ of Ji. /a. issued 
proviouftly to tho niortgago of ISOt, — ci's., on the 
~3rd of Ma’ ch 180-1, — in a suit against 21 and if, the 
■Sheriff sold to Jt. ou the 7th July 180-1, tho right. 


MOllTGAOB-pm/.-aar,/, 

5. SAIrii t)F MUKTfJAOKI) IMtOFEUTY ' 

■"CaiiffitHC,/. 

tith', ami i'lt. .'I V. of ,lf aiid A' in tin) uiorfgagcd 
poipirty. Apnniing tint .an iign cmiiit to iiiort;^uge 
bs-l Kiii .ntiri d into in 180.1, .1 h.n! i,o i.otke of 
a!i-!i agr.iia.ne. Aft-r thU a urit of jL Ja. was 
i-'iiiil by tin- .'•In riff, at till' of II, in erccu- 
tio't of w*li t’i I w hiclt // had c,i>iM,’d tn bn 1 iiti rt,d ujx)u 
the loil tn .Miy ; juid nudir tint writ the 
.Mi.riif, untile Uiiid February ifaOO, sold the right, 
title, and ii.tin-t of A‘, .(/, ami ff in tin- uiuttgagcd 
projwrty. .nnl ,1 Kevnv the |i!ireha3i.r. 'I'he pnr- 
(iMic-mnuiy atthiv -nle waipiiiKo Jl, amH entered 
into j, uissi n i,f the pfopirtw In a suit by Ji 
agaitiit .{ and uthiT* mi Ibe n:ortg;ige > f tbo 37tli of 
April 1801, fi.r fi.rtelojijri or,,iIeor the pmperty, the 
('u irt I eln.v (Fits; til. ./.)lnlil th it they?, /b. is,iii d on 
the tl.Jr.li.f .'fireh Igi’-t. preti asly to the mertgage, 
iiiipt be * .!>■ n to 1) pe r)]Hratid ngiiust the sb.irc of 
1/ .a.'.d A" /fill) the iLvti' uhin it \,oc haticd ; tliat 
• '.in if thi ro wa, .in agrciJiimt to mortnane, ns 
.libg'd. then, .vitl.ough as ag.diisl A', .!/, .iml fr tb.tm- 
n 111 .a L'oarc of li ititty uo'ild treat sndi n.grcemeiit 
>« iipiiiateiit tn an ,t<tu.il mortg'vge, yet it would not 
do !0 41 a,'.;irist a purekofer under the ff, Ar, without 
: i tire j ami that the mIc of the 7th .Inly 1801, there" 
fnre, pas-id tile' ilii'ij of Jl atid A’ to ./ free of any 
rights or iijuitiii of Jl, Fiirthtr, th.it tlie sale by 
thi' .■'Ueriff of tlie b’b’nd Fobmary 1800, laving been 
ifficled at the iiist.iiifi' of Ji lor the piir})Ose of 
re.xliaitig the niertgagfilebt, Wa-i ojiir.vtive.ai lalwceu 
Ji and . 1 , to p.i4i to .J the' entiie slurcs of Ji, M, and 
ff ill tlie projiitly fre'e of It's mortgige'-lieii. JJslU 
^ on appi.i! that, no agrcemen’ to inortg.ige being cstab* 

( liilnd, the' s-de by the Sheriff to .t in ISOl ove'noJe 
1 the' ir.oi'tg.ige to H, and pi».icd to J the shares of Jf 
and A*. Jlchl further that the sile hy tho Sheriff in 
ISOtlbvingof tlie right, title, and interest of N, J/, and 
f li, .imi m nie at the insc.vnca of Ji, without u> tko of 
i h.r mortgage', aud ii laving rcceive'd the purehasc- 
1 iiiouey, which would appt'.ar to have been cstim.itedon 
j the' value of the iiucncumbered sharis, and no ohjec- 
I Con laving he’tn made to the' sale by tbe mort-gagors, 
t who ba-l .dlowed A to hold uneh.ilkogcd possisaiou 
; ever since, the entire einiitablo estate in the share of 
I (J must be taken to have p.isaed to A. A ruortgage'e is 
1 n.it entitled by means of a money-decne obtained 
Ml a ceill.itcral security, such as a bond or cove- 
nant, to obtain a sale of the ci|nity of redemption 
! .'I'paratcJy. To allow him to do so would deprive 
the mortgagor of a privilege which is au equitable 
iueiiliiit of the contract of miirt|nigc,— namely, a 
fair allowance of time to enable him to redeem the 
property. IJiiuGOoiiCTrv' Dossee r. SnAMAcnirn^' 
Bosk . . . . I. L. K., 1 Calc., 337 

190. — - — Priority of 

morlytiye — Sale to enforce lien on land.~ Ou tho 
loth J lily ISG-l two undivided br, thers executed a 
mortgage of their joint propei-ty to tho plaintiff for 
BoOO, nud on the 8th January 18C8 they rxocutod 
another mortgage of the same property for R!,000 
to tho defcmhint, who registered it under Act XX 
of 18GG. Ill August 1871 a suit was brought against 
tho brothers by tho plaintiff on the mortgage of 
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■coatcnJed that lie Lad not been a party to the enit 
by Hy and was entitled to possession, and offered to 
pay to the plaintiff tLe amount of liis pnrtLaae 
money, or to vacato the lands oi satisfvtioi of Lit 


over the defendant, depended on the inteutioi of tho 
parties to the said mortgage, and there «aa lotbui.; 


circumitances the decree passed oJ the I thfvovdo 
her 1377 eanferrod aii ahsolate title on the pUuitiff 
who pnrehased at the auction sale free from altlncum 
braneet created by the in rtffsgor subtequeut to the 
xaort^a^e of IDth July 1870 Tho defc idanl, lio* 
OTcr, not having hcca coade a party to f/'e suit to 
eaforce hit eecunty. did not lose I u right of re lenip* 
iion, which still remained to him The plaintiff 
therefore purchased the property suhirct to the 
dofcodaiiti right of n-dempton The uigli Court 
pasted a decree ordennz the defendant to deliver op 


of lOlh June 1973 or in default should renain for 
tverfoscclosel. Dca.wB'oaa OfcVCKivo r Lttau 
UAKoae SAUTircaAVD I. L 10 Bam , 83 

211 ATefyer of 


HOBTQAOB — eofltiBvrd 

5 SALE OP MOUTOAGED PEOPERTY 
—eohl natd 

land to P (? subsequently obtained a decree, by 
onisent, against A creating a charge ou the sanis 
and other land, and rigistered tlie deerte. Uy la 
Ignorance of 0'» decree, paid off P s morlgt^e, bnt 
twk no assignment thereof, and took a m rtgugr 
from ( f all the land covered I y G’s decree In a 
■tut by O against S and to enforce piyrocnt of 
Ills m rtgagc*dtbt , — Jteld that M not having had 
loticc of O’s decroe vias entitled to standas £rit 
ineun brancer »n respect of tho inooey pud to du- 
cfur..e P'e mortgi~e and, that, even, if r patratiia 
wu legal notice, an intention to keep slue P’s mort* 
imge was to be presumed m farnnr of i in acetrj* 
aiive w th the ruling of thePnry Council in Ooial 
Dog$ Onpal pour liamiag Stoeha»4, L. Jl 
I l.Pi6 Oa!ri>asuai.i r SiriBiui 

[I,I*n,8Mad„aiO 

213 - ~ ' ' ■ Ca»d>evonnja»i>sl 

oheHalion— 1>* pr»d<iir —The propnitor of certain 
imiDov cable property mortgaged it m July IS7S to 
A and la bepteuiher 1875 to Z> In Octobrr 1878 
besoldtho pr<'ierty to A In >>ov(mb(r 18*8 t 
oSUiQcd a decree o i his mortgage«bond for the sale 
of the property Tho suitm which i oHaiardthu 
dierce was pending wLcu tbs property was sold to 
A* A’ surd A tohaiotbi} property dcclsrrd (tempt 
from liability <o sale hi the (xccution of L s decree, 
on the ground that the iii'irtgai.e to L was mvalult 
it haring bed made In bnaeb of a coiditionron 
(ained lo A^s mortga^t bond (hat the niortga,or 
would not alienate the property until the mort^agr* 
debt had born pai I ICtl'i that tbv purrhise by AT 


before tho prcient suit, a decree followcdiD 18^ to 
tho effect that an account having bcea taken of 
what was due on the mortgage tho mortgagor mi^ht 
at any tune make a lender of such mortgage-money 
with interest up to date, and require that tlio land 
should be restored. The plaintiff, representing tho 
Uktereat of tho cnginal mortgagor, sued Cor xedenip. 
tioii of the mortgage treating tho above drerro ae 
regulating tbe righte of tho parties from the tiino 
when it was made Rild that tho ngbt of the 
plaintiff was a right to execute tho aboie decree, 
subject to the lavr of limitation, and sot a n^ht to 
obtain a decree for redemption and possessuia s the 
law also proviUog Uutqucstl ns b« tween the partice 
to a suit relating to executina of decree most be 
de ermined by the order of the Court cxrcaUag U, 
Uabi Birji CouLOysaa r SnirosJt Hobkssji 
SUBT , . . L 1* n., 10 Bom., 401 

213. — Finl nerTyeye 

paid off 5y l&ird vtorfffopto ustyaerdace of e«ce»f 
flsor/yoee—ff eyiWratioa— Jfolice— fa leafsop le 
iMpaUroJint morigag* pntraody—S mortgage 


gager Lacuutw Ssrsib r KoTEauas Katu 

IL I* B,. 2 All, 820 

214 . Bights of partloa on sale — 

PftM* a»d yairae morfyiicre— i ■rclase hf yrtor 
morlyayee of ejsily of rcrfrmpGea at a Ccari i»lt 
—Fttdene* of tafealiois (otrry emr/yaye a/ite — 
Where a prwf Jnorfgxgte pnrchasrd the eqnity of 
redcmptiou at » C-urt sale —Utli, foUowirglLe Full 


^i^bt evidence will suCBco to slmw that (he pti r 
D^gageo Intended to retain U e bestCt of bis nu r(* 
gage. Tbs fact that tbe m rtgagr.tkrd remains with 
the mortgagee who purchases Is evidence that be 
loicsdi to rct^n the benefit of Ins mortesee. SDiK* 
TATAr.DAurA . L I« JL. 0 Boto., COl 

215, Bm.-syf.ep 

Of to person fS**} off a pner 

elrwelien of s(ipii7o/ios ip merfyeie^ese’,— The 
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— continued, 

quenfcly sold is liable for a debt for which the land 
was previously hypothecated. Sabagopa Cuabitau 
p. Ectjina llIuBAM . . . 5 Mad., 467 

206. - — ~ — Lien — Right of 

•purchaser — Purchase ly mortgagee. — A, being in- 
debted to B) bound himself by deed not to alienate 
his rights in coitain property until his debt to B was 
satisfied ; if he did ahenate, pi-ovision was made for 
a decree to issue and to bo e.vccutcd. A subsequently 
gave a patni of tho property to C. After the creation 
of tho patni, B obtained and c.vecuted the decree pro- 
vided for in the deed between himself aud Ay and 
purchased in e.xccution tho right of A in tho property, 
and afterwards sold tho sanio rights to the plaintiff. 
Held that, in a suit against C to set aside the 
patni, tho plaintiff had ,uo right to set it aside, it 
haying been created prior to his purcLase from B, 
and the lien possessed by B had not passed to him. 
EnsKiNE V. Dhun Kisuen Spin . 8 W. R., 291 

SoONET EAii Mabwauee r. ByjKATir Kooee 

[10 W. E., 88 

See SouJUAREE CooitAE o. EAiiEsinTn Panda. 
EAiiEsnini Panda v. Sodjhaeee Cooitab 

[4 W. E., 32 

207. Bfect of sub- 

seguent mortgage ~2£erger, — A creditor holding a 
mortgage on tho lands of his debtor does not neces- 
sarily surrender that mortgage, or lower its priority, 
by taking a subsequent mortgage, including the 
same lands with other lauds, for the same debt, i 
Whether tho earlier mortgage becomes merged and 
oxtinguished or not is a question of intention. 
GODDKNATH MisSEE V, LAIDA pBEil LAIi 

[I. L. R., 3 Calc., 307 

208. in exe- 

cution of decree— Purchase subject to ^mortgage 
securities. — Jixtinguishment of lien on purchase 
by wiorfyayee.— Defeudant No. 1 (<7 G), on 9th 
August 1863, borrowed money from plaintiff upou a 
bond, hypothecating property by way of simple mort- 
gage. On 27th August 1 8G7, he executed a similar 
insti'ument in favour of defendant No. 2 (ff E) on 
a further loan. On 13th .May 1867, he executed a > 
second bond in favour of plaintiff for tho amount 
(principal and interest) due under tho first bond. Ou 
29th May 1869, plaintiff obtained a decree against 
defendant No. 1 for the money due under the bond 
of 13th May 1867, and ou 30th July 1870 defendant 
'No. 2 (O- B) also obtained a decree upon his bond 
against the said debtor. In execution of plaintiff’s 
decree, the property was sold and purchased by decj-ee- 
holder on 25th August 1870. After this, G B also 
exeented his decree and attached the property, which, 
notwithstanding plaintiff’s objection, was put up to 
sale and purchased by G B, who obtained posses- 
sion. Plaintiff sued to have the sale to the latter set 
aside and his own purchasea upheld. Held that 
plaintiff, on purchasing at the sale in execution, took 
subject to the defendant’s security to this extent, that 
the defendant by paying off the prior debt might 
establish his own security. Held that the question 


MORTGAGE — continued, 

5. SALE OP MOETGAGED PEOPEETY 
— continued. 

whether plaintiff’s first security was extinguished by 
his taking a secoud security, covering the original 
debt with interest, would depend upon tho intention 
of the parties, which, in this case, was shown by the 
original bond having remained in tho possession of 
the creditor. Gopeb Edndkoo Sbantba Mohapat- 
im V. Kai.ee Pudo Eaneejee . 23 W. E., 338- 

200. — — Extinction of 

charge— Intention of parties— Presumption . — 
Whether a mortgage, paid off, has been kept alive or 
extinguished, depends upon the intentiou of the 
parties ; tho mere fact tiiat it has been paid off not 
deciding tho question whether or not it has been 
extinguished. Express declaration of intention will 
cause either tho one result or the other, and in the 
absence of such c.xpression the intention may be 
uiferrcd, either one way or the othen A lender of 
money upon a mortgage, which, however, having been, 
made by a person not having authority to charge tlie 
I greater part of the property included in it, was to 
that extent invalid, relied upon a charge effected in 
a prior paid-off mortgage to another mortgagee of 
the same property. The balance due for the prior 
mortgage-debt had been paid out of tho money 
advanced on the later, and tho prior instrument had 
come into tho possession of tho present mortgagee. 
Held that it must be presumed, in the absence of 
.any c-xpression of intention to\the contrary, that the- 
borrower, who claimed to be tho owner of the property 
which ho attempted to charge, intended that the 
money should bo applied in paying off and extiii-- 
gnisbing the prior mortgage, there being no interme-- 
diate incumbrance. It being also presumable that 
the lender lent the money upon the security of the 
later mortgage, he did not become encitled to an adoi- 
tiona} security merely because that which he had • 
taken had thus proved invalid in part. Held there-- 
fore that tho prior mortgage had been extinguished., 
Mohesh Lad r. Bawan Dass 

[I, Ju. E., 9 Calc., 981: 13 C. L. R., 221 
I,. R., 10 I. A., 62; 

210. : Pwo mortgages 

to same mortgagee — Merger of first •mortgage- 
intention — Decree on second mortgage— Other 
mortgagees not made parties to suit — Purehaser- 
at auction sale — Priority — Suit by purchaser for‘ 
possession—Biyht of other mortgagees to redeem — 
Norm of decree. — On the 15th of July 1870 certain- 
lands were mortgaged by their owners (3 and bis. 
sons) to H, with possession under a registered mort- 
gage. On the llth of June 1871 the same lands 
were mortgaged without possession to the- defendant ; 
on the lOthof June 1873 a second mortgage, pur- 
porting to give possession, was executed tp H ■, on 
the 12th of June 1873 a second mortgage, also pur- 
porting to give possession, was passed to the defen- 
dant ; on the 1 oth of November 1S77 H obtained a 
decree against the mortgagors upon his mortgage of' 
10th June 1873, and sold the lands which were pur-- 
chased by the plaintiff. The plaintiff sought to obtain 
possession, but was obstructed by the defendant. 

He thereupon brought this suit. The defendant, 
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— continued ■ 

of tlic sabscqucct mortgagee cot to kivp altve the | 
pnor sccuntics for his benefit , and that it vu quite 1 
clear from the circumstances of the preterit cate j 
that, at the timo of advancing the noacy to i*, £ < 
intended to k.cep aliie the prior sccuntiea for hu { 
benefit Ookulda* Oopal Da» v Puranmal Prem* | 
tukDai.I L £ ,i0 Csi/e, J0J5 rthedupta Held 
further that on the day of attachuint of the i 
property purchased by i) nothing more conld he { 
attached than the equity of icdcmption belongiug to 
P, and that according to tho ptoTisiout of { 
s S76 of tho Ciiil Frocedaro Code, the subseqaent I 
discharge by P of the prior mortgagee routd not . 
enlarge the subject of the attachment, and therefore | 
D| purchased only the equity of redemption in the 
property Divo IjaKnnTi buaw Cnouuainir «• 
IfiaraBiNZ Uasi 3 C. "W M", 153 

ElO — — Second morlgage 


in dis* 
III 18SC 

• T, and 

in execution of hif decree he csnsed the property u 
dispute to be sold and purciiascd it bimscif oblaming 
a certificate of sale oi the Ist ^oicmhcr ISMX On 
the l5th iebruarv T moit^gtd the property 
in dispute along mth the* property to the defendant 


ohstrueted by the defendant Thereupon the pUm* 
t If V ro i_ht tins suit for posst-ssioo. lleld that the 
plaiiitill iras entitUd to poss stioi The inortuage to 
tlie defenUut nas aubsc|ucut to the plaiutiD a pur- 
eliAseof the equity of redemption The dtfciidant 
did not Lnow of that purchase Ife look the (port* 
page from 7, to uhom he adianccd the money to pay 
off the precious mort,.age to O There was nothins 
toslmr tlut there was any intentioo to keep G‘e 


mOUTQAQS*— coatiased 
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— eoafiMsed. 

gago-Jebt, having regard to the value of the pn per 
la dupnte and that of the other niertgaged pt 
periict. Mahomea Skantool llodt X tikerakra 
liB L 11,226 L Jt„ 21 J. 7. followed, I oin 
GOiUii r \ isHTasATn ambit Tutxssib 

[I.I..B.13 Ooin..& 
\anxo Rabxji Scbtabao r Anno 

VL Ii. JL, 21 Bom., 6Q 

220. Salt und, 

tecond of fuo morfi/ayri — Pigment unler order 
Court atlhuut yunsdiefios ly purekater to Jii 


i . ■ ' 

the estates no successor of the former inort>ar(« ci 
again proceed to »(11 up tho estates, even lhou,.h t 
t^urt which assessed tho mo iey>va!ue of (bo char 
on (he es(o(es may not tiare had the lunsdictiOJ (o c 
so fur in acrrptm ' tho loouci tbo former uiort.se 
released the estate from all further liability under I 
bond. JiBsuPEBsuihe AioofiiiTA Doss 
j (28\V.B..2, 

22L - Ptrchtii 

firit norigaset after lerond mortgage— ''(t Jf 
frit morteage ogatntt purr\ate»monet—rrtonl 
— If the first nortga.ee purchuts the iro|Hr 
mortgaged aftrr a sco nd mortgage is mated ui«ii 
bo dots not thereby lose the benefit f hii first uu i 
gage if tho Honey One undtr the first m 
set oS a>niiiist tho eousideration f thi sale Areor 
) Ingly where a second mort.sgee oltamd a dixr 
upon Uis inortga„o sulsequnitlv to a sulc cif t! 
mortgaced property t" the first inortgSpee wLoL 
been allowed to set oS liio monev due to lum on b 
jn rt,ni£.o agunst tbe cei iiderstion the UUerue 
tiUtd, as a,.aiust the auction ] urrhascr at tbe asle 
execution of tbe deme to inonly Inri.arltoli 
mortgage. RissE'e DOiE bi'Oit r '■uxo Peasm 
bi5CU • • . Zi.B., S 

221 i.rr/o.iiecei 

mortoaget — fsnesmeat 60 « rtgigee / giti 

osttesees — In Marih U{ki Utc pTO| intors of a ct 


0 would have been bunhnol with <}’s tnort,.aBe, and 
as tbe defenUnt, whrnhealtauced the moneyto T 
to pay off tlut mort.nci di 1 1 ot hnuw that T seas no 

1 nger the owner of the eju ty of redempten, the 
pUiatiS si oul 1 giro rrc>lit to the defenlant for the 
sum pall by hitnt but as the defendant's mortgage 
comprised ether properties boi hs the one In dispute, 
tho ] Kiut ft iliould re-eocer poiscssien eri iMvmcnt to 
tho defendant of a { roper louste part of fir's mart* 

tju It; 


I should bo redwinidon leiymii t of tlwr jr 1 iijial su 
' WlllOTk iaUTevt In Ajnl Sew Jl li.e,e<p». ! J 
) tinh's aud tiilensts uuetr tbo uortgs.u of 3fan 
!pt<5, to >b> retaining {■oeMseion of lie slurr ] 
February l‘Cd (be jrosn tors of the ilife sga 
ynortga.i-d It to A for a futtbirfum. {,n<i.r tb 
mort.a.r, JJ was (Ulill d to Isle the j'wU of iJ 
j shsre' m lica of interest, an I the ta,rt,,SBC was t 
I dfcmalleoa fajmeot U> hof the |riacj>»l earn di 
) thcicundir and of that dae under the UMit.ag;a 1 
9 U 2 
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— continued. 

prcsvimption, generally speaking, in the absence of- 
any evidence to tku contrary, is that a person whose 
money goes to satisfy a prior mortgage intends to 
keep alive iw bis beneiit that prior’ mortgage. 
Where a mortgagc-boud contained the following 
stipulation : “ And I shall redeem the mortgage-bond 
of A and deliver it to yon to your satisfaction," 
— Held that it was an indication of the intention on 
the part of the mortgagee to keep alive the security 
of A in his favour. Amab Cuakdua KpHnU r, 
Ror Gouokb Chanbha Chowdubi 

_[4C. -W.pr., 769 

210. — JPresum p ti on 

that person payinj off a morlgario inlands to keep 
the seciirily alive . — In ISCl 2? granted a lease of 
Lis zamindavi to A for 30 years, A undcitaking to 
pay off all debts then due by' //. 2} died in 1832, 

and his successor sued A -and obtained a decree that 
on payment of Hl,20,000 A should give up possession 
of the zamindari. This snni having been paid into 
Court, A lost possession of the .'zamindaid. On 
January 5th, 1875, A had mortgaged the whole 
zamindari, which consisted of 22 villages, to M to 
secure a loan of S1,00,000 borrowed by A to pay eff 
the debts of R which A undertook to pay in 1661. 
Ou 27th June 1879 A, being indebted to M in the 
sum of Rl,78,000, paid M 111,00,000 and undertook 
to pay the balance out of the Income of the estate, 
jJi releasing tbo 22 villages from the mortgage of 
January 5tli, 1 876. On J uuo 2Sth, 1 879, A c.\ecuted 
.a mortgage of the 2i villages to L, to secure re- 
payment of K 1,30,000. Of tins sum, H 1,00,000 was 
borrowed to pay dl, and BSO.OOO was a prior debt 
duo by J to i. Of the R1,00.000 p-aid to tie, 
B27,000 was specially applied to discharge so much 
of the charge created by the mortgage of .fanuary 
5th, 1875. On January 30th, 1875, A borrowed 
from 5 R 43,000, and morfgaged to her 10 of the 23 
villages of the zamindari. In 1885 S sued L to 
have her debt declared a first cloarge ou the money 
paid into Court by the zamindar. The Subordinate 
Judge held that h had a prior claim ou the fund, 
and dismissed the suit. Held ou appeal, following 
the principle of the decision in Gokaldas Oopaldas 
V. Huranmal Fremsuklcdas fL, S., 11 I. A,, 1226 : 
I. L. J2., 10 Calc., 1035), that L was entitled to a 
first charge on the fund to the extent of ft27,000 
which had been applied to pay off the mortgage of 
January oth, 1875. Rupabai v, Aodimxji.am 

[I.L. E., 11 Mad., 345 

217. — — — — — Hxtinffuishment 

of prior mortgage — Intention — Idffect of payment 
of prior mortgage hy subsequent incumbrances . — 
The mortgagor’s right, title, and interest in certain 
immoveables in the Dekkan subject to a first and 
second mortgage wei-e sold in execution of a decree 
to a purchaser who afterwards paid off the first 
mortgage. jSTeZfi that, as he had a, right to extin- 
guish the prior charge or to keep it alive, the question 
was what intention was to be ascribed to him ; and 
that, in the absence of evidence to the contrary, the , 
presumption was that he intended to keep it alive 


5. SALE OP MORTGAGED PROPERTY 

— continued. 

for hi8_ own benefit. Where property is subject to a- 
succession of mortgages, and tbe owper of an ulterior 
interest pays off au earlier mortgage, it is a matter 
of coin so, according to the English practice, to have 
it assigned to a trustee for his benefit, as against 
iutcruicdiate mortgagees, to whom he is not person- 
ally liable. But in India a formal transfer for the 
purpose of a mortgage is never made, nor is an inten- 
tion to keep it alive even formally expressed. It 
was ruled in the English Court of Chancery in Toal- 
min V. Steve, 3 Her., 210, that the purchaser from 
au owner of an equity of redemption with actual 
or constructive notice of another intermediate 
incumbrance is precluded, in the absence of any 
contemporaueons c.xpression of intention, from 
alleging that, as against such other incumbrance, the 
prior mortgage paid off out of the purchase-money 
is not extinguished. That case was not identical 
with this whore the prior mortgage was nob paid off 
out of the purchase-money, but was paid off after- 
wards by the purchaser. Tbe above ruling, however, 
is not to be extended to India, where the question to 
osk is, in the interests of justice, equity, and good 
conscience there applicable — what was the intention 
of the party paying off the charge. Gokaldas 
Gopaldas r. Pdeanjias Peemsukhdas 

[I. L. R.. 10 Gale., 1035 
L, R., 11 1. A., 126 

218. — ' Equity of 

redemption, Ewchaie of — Eaymenf — Prior mort- 
gagees, Payment to — Keeping securities alire — 
Attachment of mortgaged property . — One P bor- 
lowed from one L a ce'rtain sum upon a mortgage of 
certain properties. He subsequently executed a 
second mortgage in respect of some of these properties 
in f-avour of one 5. The legal representative of L 
obtained a decree on P's mortgage. While steps 
avore being taken for the execution of that decree, 

P entered into negotiations with one P, from whom 
he borrowed R‘10,000 to pay off the prior mortgages 
upon a mortgage of the properties included iu P’s 
mortgage and other properties, and he promised to 
take a reconveyance of the properties and make over 
the moitgage-dceda to PL. Two days before the 
mortgage to P, one of the pioperties comprised in 
P’s mortgage was attached in execution of a money- 
decree against P, and subsequently purchased by D, 
the defendant Ro, 2, with notice of P’s lion. ^ P 
paid off his prior mortgages on the day following 
P’s mortgage. P having died, his widow instituted 
the present suit upon the mortgage, contending that 
the property purchased by P was subject to her 
claim, he purchasing only the equity of redemption. 

I) contended that he purchased the property free 
from all encumbrances. The Subordinate Judge 
gave effect to the plaintiff’s contention, and made 
the usual mortgage decree against P and H. On 
appeal by H, — Held that the mere fact that the 
mortgagor pays the money to the prior encumbrancers 
for his own benefit, namely, with the object of get- 
ting a reduction iu the amount of the debt, cannot 
be taken as an indicatiou of au intention on the part 
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5 bALfi OF MORTGAGED PROPERTY 
— 

made m I/i fa;our lud no prejudicul on tUo 
ngbt of J. under liu auction purchase that the 
purchase by 1) of Octojcr 1870 did n^t exUngoish 
his prior mortgages, but such mortgtget were still 
subsutinz and A purchased subicct to them that 
there haMng bein no fraud or coUusin oi A a pul, 
A must 6e held to hsie purchased subjeef oaty to 
i>’s prior mortgages and not subject t> Damortgage 
of October 18(7 Jltld also that, as Da purchase 
of Octrber 879 teas made uitbout 21 having had 
*n opjiortuiiity if redeeming 2>a prior u-oitgsges 
I/» purchase uas subjict tn i\r’s mortgage of July 
1877. ivud therefore cojld nob deprive A uf vihat ha 
had purchased at the auction sale of the iOthhovem* 
her Ib&O Utld thiicfore that all the nhif that D 
was entitled to nss a declaration that, os prior loorU 
gagee under the mortgagea of July 187A and July 
1S( S ho teas eutitled. as against to tttaio posses* 
aiou of the property, until such mortgages were 
satisfied. Au Hasa^i t. Dnuu 

a X- R., 4 AIL. 618 

329. F*r*t amd 

teeonj inoWyoyer— Paymesi ly purciatfr o/" mcri’' 
gaged pToptr'y of firit mcflgage—Jltylt of puf' 
iftaeer to ienittie o/ firt/ tnortgage—Jitgil of 


second uiortwakce sued to bring tUo piopertv to ssU 
m satisfaciiou of his tnortgage Ueid that tb« prior 
morb^vgo Mas not exiiiigutihcd, and tlut the pur 
chasers of the equity of redimption had, by pay ng 
oS that m rti.a,e, acquired an (.qmtable right to its 
benefits, vshich they Could use against the second 
iaoit_agc Ookaldai Oopaldae » For^nmal 


I’rtm ukhdaii I L, II , 10 Cali , lOiS, followvA 
Per Maiimood, J, that the rulmi; of the I'my 
Couiiciliu Gokalilat OopaUae x Varan nal Jrtn~ 
tvkhdat I L R Cale , lOJJ. did not go beyond 
IsyingCown the propoMtim that uheo the pnrebsur 
o( t'leiquity of rcdimplioi pays oS a pn mortgage. 


to diUur ) such JjO'SCisiou Al>o per Msnxooo, J, 
that allhon^h the iHrant '•I o had paid off the |nop 
jnortzai,« wito entitled to dalin Its txDifits, they 
could not be undcrsloo.! to have acqttucil rights 
grtalcr lliau those vhicli the y riot mo t.a.ee hiiasvlf 
posit sard I U at III ol hr* of lhec<|iiityo(rtd«n|)tio« 
they eoul ] not nsist the suit srhirh siimv) at tof re> 
Inga vahl acurity, and. as puioas sotitUolto tha 
benefits of the pnor uirtga^e, they wire at hast bs 


UOHT G A QE>— e bit f I s se d, 

5. SALE OP MORTQ tOKD PROPERTY 

the poiitiou of assignees of that mortgage , that tbs 
tsnioQ of the t«o capacities could not confer uj^a 
them rights higher than tliose nhicb the morlzaga 
they had paid oit criatrd, that a puisne uicuin* 
hrwjcer ii not prevent'd by the mere fact of the 
existence of a prior aiortk.azc from enf rci g his 


■ I prior 

. . • lOT in 

■ • ■ btne* 

• • ri.hts 

SaUk Irnetd 1 A« SJU OSi" lUnn Nflilaa 
V SsttiorTya \ludalt 7 Mad, 22), anl J/«I 
Cha»i k\iltr V Latin Trtiam, I Lt K 6 Hum, 
d04 referred to Sisslsu Bit r lUa«r'*iTa 
Pjuisc . . LUIL, 7 AU,608 

S27. y,ril and 

treond tncrlgaget—raymenl ly j sretsier b/mert 
gaged property o/prtl •Horleoje—Ilighl of ptm 
ehaeer folearjilt of finl enorlyage—llitkl (fietunl 
mortgagte to Irtag to eal* morlgngi I prttxrly — 
iKegttlerrdaal vnrejurrrrif tuelrumenti-^Opli nil 
and evtnpultury rt-intrili n Art III ef 1S77, 
* JO 'At a sale m esceuii n < f a dirro^. J pur 
eliasedeirtampr patv nhirti was atthat miesnlprt 
to two iiort.Spis —the tirst nndtran uiin;,ulire.i 
deed m favour of M and dated in 13 A and the 
sceoud uiuhr a re. uteri'll d nl in favour of L atil 
dated in 18&0 The rb.iitralion of loth ihciU "as 
D|tioial the former untrr Art VIII of 1S71 aid 
the latter uuder Vet III of 1S77 J iu> sninintlv 
avtufied the mortzsge uni r the riguUrid deed of 
IhbO which was dilivertd to him Jf thru t ioj;l t 
a vuit to rieorcr the money due to LI a nndir the 
Diortga„odcid of 1873 by sale of the mo tka.id 
proiHitj Held by OtoTiriii J ihit, ajityug 
the rule laid 1 wu by the Pruvi uiiril in (.vt • d te 

G ftldati Vnranntt Prtm.nl id,, I / R lO 


■gvinat wl irli umhr a CO of the i(i>i.*ratiAi 
Aitflllof 1--77). it would tale iSict. at n.ard* 
the property cimi tised la it, / nrt.aaa J>j» v hip 
Ciasf. I, L It, a til, Sjl. r.f.md Uk Vtr 
MaitxOoP, J. Ihvl th# word ••uare.iit.r'd" In 
a. a 1 of the Rc.ittralion Act niuvt, la rtf.nnc* 
to lha circuiavtanci-i of the j naent eas*. he ria-l as 
“u t K.uUwd under Act \lil of 18il’* ami tliat, 
•V r«ad>i|Z the *<ct on. th* re.utctid n-udcv.-vdiid 
of IS'd) was iciillcd to ir«nly out th* Ubin^ •ticid 
luo-tga-CMlcvd of IbTJ Ltrlman Ihi x J/,p 
Ciant. /. X. 2 AlU Sit. and /T— v. 
Hiogtrad Lai, I, L d All^ 227, d a ia,t.uhrA 
Also per Mautiooo, Jh that Uu i<caAwa of J by 
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teta\^i'"S interests o£ 

e ot ^873. Je s^Se. str^^e 

to-vneiVfs'to a® 

jf aga'"® - Titoeirt o^ g ^vas ^^^goTnort' 

U o£ “"I “oi ‘'ff'hestvareaa^’' 


s'EiS* 

“°rsA^® 01 ' «°Sk»S'-^ .. SI--® 

p«i>'2 ''"(£pS*“”' " ®-® !f. 

— " I !..«nil^, 


i- £• 5 -’ 

/S'-> If \^5^'“‘=^’X2vea 0«-, ie 

\ fll-MOi ^i, S26. ° „„,cViase o^ ,fter ttie 
1 r V . 2 ^‘‘'V v,v tVie sn5sist3a£^/L„ inort- 

PJ°2 vrV'e’'^ ' t'lio roortga" j V. ^alifc q .-hhaf^H'’' 
lo UeeP so\ate£y 


*•"" e— «^seeo’‘“ 

^ ri«‘ “ perf^ ^ 2 / 1 

^ tbe ®®'.!genttt£eitor' unU\^'® fiiad , 
rtsase®.^^ first ’®?^t^e“5act not 

®®"°satU&e^’ ^"rtgaS®^ f fie fietd 

;aaei e^ arid f ty 8"^?® 

ifiscfi^®f .Jpntefiase , P’^o?®^pnt o£ ^1® 

nt-.rd /ort^^f^tr^AaT. C-J;; 

^ *^r’s patcfias . jjg/^ fiy ^EAas®**’ 

'^° C'tv toaai^“® J 5or 

saea i _a .ifcwasra“ b^r, aa“ . , 

;? tfie ai'-r'^S^^.jiBa'D* &..'’°^ t-t'ed P^°' 
aAso MgscattasV f o| t^a® ThU ' 

bSO'S> ’^’ jA a vote 5ardea ° J I 

ad ^.'^^ttfire'^ tfie fiO®®®®®'*^’ sa®^ 
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— eo»i»nu#i. 

of Fiaperty Act. JfuiammaJ Sairn-u(^’Jin r. 
Sxngh.I.L R , 9 All , t23, ioMow^L OlJiDDAa«. 
Mcii Cium} . . I. L, 32., 10 Alt, 62o 

S31« — — — — - ' ■ S<tit ,» txt^- 

Uaa of decree oj rnortgaged land-— Pveta«« of 
* 9 v.\tg of redtmfiUoik by decree-holder under t. 
of the Code of Ottil £‘rocedure — fxeCHlton of 
decree tn reapeet of halaitce— Nature of pnca 


ilOB.TQAQ'S—^untutueJ, 

5. JsALE OP llOUTOAOED 1‘UOPEUTV 
-continued. 


her 16S3. la Uit) mtau<tai>.' n Itamin aturu of 
thd est^e, tucludia; the Si-aiinn klurc. whicli 
(n< eepnraU]/ lubte for iCe orn thnrj of Got* 
craoient MTcanc, wni on the 2ClU Sxjrtcinbtr lSb3 
eolJ for urrnri of the June of Govcmaiat 


a decree, and, the money not being paid n* tbcTcin 
decreed, applied for cxccutioa nud brought to sate 
the equity of redemption rcstpj in C hy eurluo of 
the talc. By leave of tlie Court A bid at the Court* 
talc and bought the ri;ht of redemption and rc* 
covered back pottesMoa of the laudsddtoC **'ob* 
BCqucntly he again applied for exccuti.n of the 
decree iti reipcet of the balance by attachment of 
certain moveable property, and contended that Im 
ivat bound to give the defendant credit oaly for 
the price which he actually paid at the Cauri*sa)« 
for the equity of redemption. The defendant co-n 
tended that A naa boind to give ernht for the full 
taluo of the land under mortgage Held that, 
hating obtained leave of the Court to bid uuder aSD4 
of the Code of Citil Procedure, 4’s po>iU>n \ias 
that of an indcpcndtut pureliaicr. and that the price, 
which an ludcpindcut purchaser must be taken to 
pat when he buys property under raortxaco for* 
cash payment made to the in rtgagor on account of 
ii* equity of rodcBJptKW, U ri<? cesU pafiacat fwr 
the equity of rcdemptioa plat the debt, te, tUo 
amount undirtaLcu to be paid to the inort..a..cc. and 
that fer these amounts .A use hound to give credit. 
KBiSBvavaui ArrtR r. JavAKUUuer* 

[I, It. IL, 13 Afod.. 139 

S3S. - - — PHrclafV of I 

equity of redenptiois be euitequfut Morfyiyre^ I 
rrionly of mortgage— iderger of former morteaga I 


)>osscMion of the 5i*anna share so purchased by bir,— 


• eiisti-ncQ 

rirtuo of 

• • • UtuctA 

• t I the dlto 

of Its codhrmation, ISth December ISSt, the 
iooit;mge iuu tras fully preserved , that l'‘t 
purtiiaso Ixiog gourard by a 54 of Art XI of 
bo a^{umd tho share subject lo all cucaa* 
braiicra inrluJii'g the inortn'tge lieu of Dt Hut 
» 79 of the Tmsfrr of I'ropiriy let <lo « not in 
such a case depnit a mortgagee t f hi» Inn our the 
prop rty and roifine him to proceeding against the 
surplus so)c>proce(«l* , that as the jadgnoitsJibtor 
hid the right, at any time betireni the 17th August 
1S91 sad the ISlli December IS5>9. to rcJ.rtii Uio 
IHviKrty upon payment of principal, i direst, and 
r<bts to A hiiing acquired Iho rights of the 
yudgment-dibtor by iirtueof h a purchiMon theS^b 
tacidctabcT ISSJ, was (qualJy cutithd >o mhvza 
betirccu tliat date ail the ISih PmmVr 1SS9, 
but, not ItariR/ sisilcc] biRi»lf of tbit ngbt, 
the pr perty IrtCuue atiuluUly lestcJ n /> on 
the l8lh Dtoni'nr ISS3 and that rois-qui-ntly 
D was cntiticj to Che nlaf < Uiuinl {’astf CKavo 
I’xi. V rcaniuk Dill E L. It-, 15 Calo , 640 


234. 

mfeegueulty eoU ly martjagre 
uouee-dterte — ParcKattr at i 


iforIgigtJIaud 

n exrcu'taa of a 
•K tale K-ifioaS 


the fact that the prim incumbrance had at the Imim 
taken the form of a decree. Adame \, Asocif, 
i. n.. 3 Ch. D., 64J, foilowc.1. PcaniMit Coowd 

r. VsvxiT-i SrsniBitatn E la IL. 20 Hod*. 483 

233. SaU i» eaeeu- 

t,oa ofnort9age’deirte—Sa!e-eertiJieate~Caafirai- 
alioa of eale—Syile for arreart of Oareramtat 
rirraas— Cirit rroreiur* CiAe fJet XIl'rft‘fi3j, 

s. 316— Art XI of 1S53. si. 13. II. Si—Tramtftr if 


Acree kIIs prop-rtv as IhI -n-img to t.is ju I.ttcDt* 
dilftor, ho u aftcrwaiJs csioppc'J from mf rrinj, 
u against the tmrchva r, a p-cti ns nwalgagc of tbs 
pcipcrty. whlcn bu been rnaUd tn Ins o«*i faiosf, 
but of which he has uitm no nUice at the Utne of 
the sale, and in !,.ni ranee of whirb the {rirehaat 
has bil f r the property and pul ihr fi.l {.rve. 
This pnncipU atjhes enn thiu^h ll« as.n,.a,t* 
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MORTaAGE-c(n./:»n«i:,/. 

5. SALK OE MOUTGAGED PKOEEKTY 

rciiton of his luiviii},' pai.l ttSt tho lOf'ii.tcfcd JuortfjiiKC 
of ISSO coultl lit hi. it In' that of uu lusij'tu’e of tluit 
uiort-!i-e louiiif,' jiriority over tin; iiiort„*:»t,'o.ih-ctl 
oil «-hie)i th« (iliiitUiff «-jia siiiii”; ; tint sucli priority 
couhl not (.iiiihle him to phico the njuity of redimp- 
tioii upon ii liit;Iii,r f'Otiii}; thiui it Mould hiivo ho«n 
had la- not p.iid off the ivt;iatcred uiorti;n',;u of 1S80 ; 
andth.it, U.S a cmisKiuenee, tho mIu of tlio propirty 
in III forcemeat of the tuortj;a'^o of 1879 »hould he 
iillouvd to take place, but atihjeet to the ri;jhta of 
priority which J had nciiiiirLd by nnsouof liLt huviiiij 
paid off the ria;iatircd mortmim! of 1880, Hirhmlh 
lliti Y. Jiiti/.’iuihtt.h /Vijiii/, V. Jj, Jt., 7 All., 56S, 
and Oiii'alil.u (JojhtliLis V, J'urunmcl Vrtmsukh- 
dus, I. X. It., HI lOlliJ, referred to. JA^•K^ 

IhiAUAU c. Jf.tl’T.VAiiUl IIiailA 

IX X. It.. 7 All., 677 . 

228. ' First It <l 

recoil / laor/ynyer — i\tywfal hi/ purchaicr of mort- 
yuyed properly o/jlrst viorfyiiya~Jliry,l of second 
mortynyra (o Itriny to sale nmrlyaycd properly 
suhjcct lofird iiiorlyitye.—ln 187-i ii plot of land 
No. Ill, which in 1600 h'.ul been iiiurtmiged to X, 
waa with otlier projiert.v mort;,'ii-.'ed to It. In 1878 
the ttpiily of retUmptioa ia plot Nc, 111 was pur* 
chased by X, who paid off the mort.’age of 1800, Jt 
bromtht a suit anaiast ./ to brim,* to sale tlie whole 
of the property imduded in the mortgage of lti74, 
Thu Court of first iustauco decreed the claim in part 
exempting fi-om the dieree plot No. Ill, <w the 
goiund th.it the defendant, by reason of luvving pur- 
chased the equity of redemption ill that plot and liaving 
palel off the mortgage of IS'.O, stood in the position 
of a lli'st mortgagee of that plot, and his mortgage 
had priority over the plaintiff's mortgage of 1874, 
The I'ull Bench modified the decree of the Court 
of first instance by inserting niter the words “laud 
Ko. Ill be exempted fiom the bjpotbeeation lien" 
the words “ in that property the interest of the 
plaintiff as second mortgagee only to be sold." J’er 
Oldpiuld, J., that the second mortgagee could not 
bring the land to sale so ns to oust the first niortg.agcc, 
whose mortgage was usufructuary, and get rid of the 
first mortgage without satisfying it ; but that ho 
had a right to sell such interest as ho possessed as 
second mortgagee, i'er Stb.vig-ut, J ., that llio 
plaintiff was entitled Uo bring to sale tbo property 
charged to him under his mortgage of 1874, subject 
to the rights existing iu favour of the first mortgagee 
of 18CG : iu other words, that a purcliaser .at a sale 
in execution of the decree would have no further 
right than a right to take the property subject to 
the right of the first mortgagee to possession of the 
property included iu his iuatrumeut, and his other 
rights under that instrument, so long as it enured, 
RA&HDNATn PbASAD V. JUKAWAN EAI 

[I. L. E., 8 AIL, 105 

229 . Suit hy mart- 

payee purchasing part of property — Salt hy first 
mortgagee in execution of decree upon second mort- 
gage held by him — Interest acquired hy purchaser 
at such sale — Sale qf portions of mortgaged property 


MOEl’QAGE — continued. 

A SALE OF 3IOUTGAGBD PROPERTY 

— coidinurd. 

— Murtyayee not compelled to proceed, first against 
unsold portions — Enforcement of morlyuye ayainst 
purchaser not haciny obtained pussession.—At a 
I, ala in execution of a ilccrcu for enforcement of a 
hypothecation-bond, tlio decree-holder, by permission 
of the executing Court, made bids, but the property 
was purcli.ascd by another. At that time the decree- 
holder held a prior registered incumbrance which 
he did not personally atinonnce. In a suit brought 
by him subseiiuently to enforce this incumbr.ancc, — 
JJeld that it could not ho s.iid that under the 
circniustanec.s the plaintiff must be taken to have 
sold, iu exteutiou of his decree, tbo interest which 
he held under tlic bond now in suit ; that he could not 
lie compelled to proceed first against those portiotxs 
of the mortgaged property which had not been sold ; 
and that the bond was 'enforceable against a pur- 
cluser of part of the mortgaged property who had 
never obtained po,stssioii. Ba.'t waki Das ii. SIuiiAJr- 
jrA« JlAsnt-VT . . XL. R., 9 AIL, 090 

230. ; Sale of equity of 

xedcmplion-r-Suit hy mortyayea for sale of morl- 
yayed property — Furcha’:er not a party to suit — 
Sate of mortgayed property in execution of decree 
obtained by murtyayee — IFhai passed — Iliyht of 
purchaser of equity of redemption — liedemption , — 
On tJie 21st December 1S71, three of the defendants 
in this stiff mortgaged four groves to JJ. In 1873 
the plaintiffs obtained a money-decreo against one 
2), and iu August 1872, iu oxccutioa of that, decree, 
sold the add gloves, and at the sale purchased 
them and also tao mills which W'cre not in dispute in 
this suit. The decree against JJ had been found 
to have the same effect as if it were had and obtained 
against .all the mortgagors. Of this sale JJ had 
notice ; in fact, ho opposed it. Subsequently XT, the 
mortgagee, sued the mortgagors oa their mortgage, 
and obtained a decree on it, and under the 'decree 
brought the arid groves to sale in 1877, and pur- 
chased tlicm himself. In 3fay 1880 IJ sold the 
groves to two of the defendants. The plaintiffs, who 
were not partie.s to the suit which resulted in the 
decree under which the groves were sold in 1877, 
instituted this suit for possession of the groves. 
Held tliat, notwithstanding the sale of 1872, what 
was sold under the decree of 1877 was the right, 
title, qnd interest of tlio mortgagors, as they e.xisted 
at the date of the mortgage of 21st December 1871, 
with which would go the rights and interest of the 
mortgagee; and although at a sale under a decree 
for sale by a mortg.agee the right, title, and interest 
of the mortgagor which is sold is his right, title, and 
interest at the date of the mortgage, and any right, 
title, and interest he may have acquired between the 
date of mortgage and of the sale, still any puisne 
incumbrancer or purchaser from the mortgagor prior 
to the date of the mortcageo’s decree, and who was 
not a party to the suit’ in which the mortgagee 
obtained his decree, would have the iiight to redeem 
the property which the mortgagor would have had 
but for the decree. This view is consistent with the 
principles of equity and recognized by the Transfer 
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—conltBved. 


a portion of tlieir tecunty iritliout «tkmg for an 
account and ofliring to pay vbatevcr night be 
dne on the footing of the mortgage bCBBiRjao r 
yzNKiTABaTvau I. Ij. B. IB Mod, 234 

238 — InftrttI «»c* 

quired I v purehaier — Pretiove *<iU in exeemiton of 
a inQHfydefrt* — iuif fo reeoxr pot4etf<in If 
tnijrigagt* pvrch leer— RiyAi of prtrtout porekater 
io r«'f«ein ~A purchaaer at a »alo m ejrcutlon 
of a decree on a mortcas^ acquire* the <»Ute of 


and wai purcLajod by Z) R and oibir*, wli > were put 
lu p einsion. Afterward* D A a-^d ^ upon Uxir 
morlzagc o tamed a decree to nluch D fl and other* 
the purrhastr* under the looneyMiccree. were not 
made pnrtiee In execution of (he oiortgape«d(Cree, 
the pripertj ua* purchased by D A, to whom 
aymbi-Iicat f«**(*>oi uatgucii. fo a ruil breu^ht 
\>y D A ae.ain*tl> H and other* to reexer actual 
posiiRiion,— ITe/tf that D R and othm were entitled 
to liaie an i pfortunily of rcUeenung the prop rty 
from D A, Held further that, had /> tt and other* 
been made partu* to the niortga>.e tuit, the* aouhl 
line bi'CT] entitled tn redeem on paimerit of abat «ra* 
then due on the mortgage, and that thirefore these 
were the term* on which they uiu»t now be allowed 
ts redeem. RauoBA AsioRt r Dauopau Kaonr' 
KATii . L Ij. B.. 10 Eom , 480 


the preunt defendikiiti Jl lrvu,.lit a »iiit on the 
mortgage joining A and C, hut rot C’* trantfercia 
at difindaiit* C did not appear, and a decree waa 
passed hy consent for III 0,.0, and land Z wat 
iroUklit to Rale and purehased fur U270 by the 
pUintill, viho now sutd the detimlaut* tiparately 
for possisaioa. /fr/d that the ihfindint*, iioC haring 
hcii) ^oiui-d in the prc\i us suit, wire cutillid to 
rediitn on payiirnt of KIOO and iutcrefcC 
btratui Odata'< r. UauAtciuATrAU 

[LZ<.B.. SlMad^04 

240. - ... — — Jfbr/gage of 

yoist pM;<r/y— baijejarat «er/yaee of moxertf 
faiarJ liQrei—Pnrlitxua—JligM* <f yarcAaxr* t» 
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— cojstiaarif 

nera/toa of decrees of Ike t\ra mcr/yiye*— Rorra < 1 ^* 
decree — debt property helonging to an undiiidcd 
Ilindn family constituUd of file hranciui ua* mort- 
gaged to A m 1S76> and the share of one branch waa 
mortgaged to Ji in ISSO A partition toih ]>Uca 
in ISSi when tho mortcazor* of 1} had their share 
alVteil to them. In ISSS A sued <n hi* iiortgt^e 
notjoiniogB a* a defendant^ auJoutniuedadieric, in 
execution of which he lrou,,ht to tale the piopcrty 
coinpnaed in hi* mortgage and purrhaaid it in 
September 18S3 In 1853 li tned on bii mort,.igO 
not joining A aa ndefendaiit, and obtained a deirte, 
111 exeeutici of uLieh he brought Ins moriga.or*' 
ahire to sale and pur.hased it and o'taimd {cssti- 
aiou in Augns' 18S3 A, >a taling poeKmon of 
the pr p»rty purchated by him. »u» o'j'lruclcJ 
by U, but an order wai made m hi* faiour. li 
now sued for the cancellation of tin* order and for 


The defeodaut appealed agaiiist tbi* diene, tbo 
plaint ff taking no objection* to it Jlel I on lecond 
appeal that the dicree was uron. and that a ilicrro 
a* asked f r by the pUiDliff shoul I he lubstitutedfor 
It. Su«h decree, however, wa* not to allut tin right 
of the plaiiitilT to sue for Tidcmjlion, tier of the 
dcfenilant l> itiforec bt rglit* as prior inort.sg r> 
J’selalonoraeammah v llatHtnh I, L 1},S UuJt 
lOS j'onj I Ckand \ Teittekdee /. / J!„ S 
Calf,26S oOii Z/trgopal J il ^ liolakie 1,1 A', 
o Co/e . 269. nfemd lo IUmauahiab CiiBtTi r. 
AicoxDA Fillai L Zs. B , 13 2Incl„ COO 

241, — — — ''ale *0 ejees- 

tics tf derret c» prxor uoreyutrrfd mirlyige — 
RiyAeo/r«re*<i*ej-— r>nim / svljejarn' M rigiytt 
IB J>viie»*«os B»<f>r rr7i*ffrei/ inr r?/oye Aiytf* f 

«■ A eoktequenl nirls^V'e vkerr he «<ie act oporfy 
(o fie »■ t on frit r morfgnqe — Ptijf t , f erdenj lion 
— TrxaefrrofPrri^erly U> (It 1.75.— 

InUetoxr ISS7 the ) Uiiildl pun laied nriaiii lands 
at a cale bid in cxceutioi of a diene )>sssid on 
an unngisUnd mortgage itficUd in ISoA The 
defindant was in jossiision ai ucutcacic iiidir a 
subsiqniiit revuUnd uioTi,.a,.c <{ ISu? Hu sa* 
tut a party to the suit and dirrer of 1S^7 Ihs 
pisintifl sued for ptHsesiion The d< U niiiit lUiis d 
tbst the plaintiff eonli not m, \ <r (ouiMion witlo-it 
paying ^ his (the difmdcnt’i) eUini Held that 
at the execution sale the ^tamtiiT tojpl I the ] rojvrty 
In disjnito free ftom all suVsuquent irrutu' m- eis, 
aahprt only to the right of the di if l.e lo 

detired, to retain josst-iiun llela alio that the 
plaintiff a* purr! ai,r sUol b the place of the prior 
acTt..agc« and iiad a ti..ht to joutsso.1] that the 
defend^t a* aahwqoii t irortga.re could tot rc3i«l 
thepUiUiff topay off b* (the d<ftiida„t'i) UKrt. !•*«-, 
but thattbe defindant, rot liavbg Ureii a ]arts to 
the auit on the prior niOrt,.agr, had a riglU if ha 
wished to ritaui losicfsi n, to |-ay off the jlai tiff's 
cUim. j/aijs J/4Svr r. L'kj, J. L. R, 10 
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MOBTGAQE — coiifhiued. 

SALE OF irOIlTGAGED PROPERTY 
— continued, 

J]om„ 224, referred to imd followed. Desax Lamh- 
131IAt .lurilAlUIAl r. MUNHAS Ul'llKUDAS 

p. L. K., 20 Bom,, 300 

242. — — “ Purc?tase hy 

Jlrd mortgnyee—Right of, as against a subsequent 
one, — A prior iiiortga'^ce, hiiviiiij purch.iaed, may still 
Use his mortuiij^c as a. shield against tho claims of 
stibicqueiit niortga'.;oos. Raaiu Xaxkaix c. Sxtb^^ 
kataAIuuam .... 7 Mad., 229 

— Sale subject to 

nwrigaqe- Prior mortgage redeemed- Liability 

Durchaser.-S mortgaged his land to B lu 18/5, 
then til M in 1S79, and then sold it to ST m order 
to iny off the inort-ago to «. Tiia pmxhasc-money 
was mid to B, but A' took no steps to keep jB s 
mortgage outstanding. ITehl that K 

use li’i mortgage as a shield against 21, Knisn. A 

RnDiii 0. Mcna 7 Mad.. 127 

- Bond fide pur- 

dutse of nroptrl'l subject to mortgage without notice, 

1 lifter nortgaub.;: his property to B, conveyed 
iTby ale a-s uninciiniircrcd to C. who took Foccelmgs 

Ws inortu'V'e! and obtained a decree nniRr which ho 
lus niorxL.i-i, . 2) for posses- 

t^h° ^^idgfwL^^^^ 

Sion, lletd tn.it I m o tinrchascr for value 

tlio defend.mt, i,^old as 

without notice, « -\rji.noiiEX) Ashkxtf o. Kubeei^ 
against tho plaintiff. ilAUOiiEX) as ^gg 

OOIlllEES • • • ■ , , 

— ■ Purchase oj 

it to tho ,07, ije miido a sau-mortgage of 

2 ud of Deoember 18 1 On the 20th of 

the same house “ c'mity of redemption to the 
April 1872 M s< 1 tl^^ I purchaser with- 

defciidaiit 3 father, .norti^at^e. The plaintiff 

out cancel ^ ^ hig'’san-mortgage, and, 

Bubscquently sued J/ toon 0 on the 

.obtaining a P “ ^ however, w.is removed on 

house, which “*^^ "i“”j J;„daut's father. The plam- 
the application ^ i,ig right to levy the 
tiff iw"' seed to esUbiis 2“ claimed priority 

amount due on Ills san-mort v. 

Steere, 3 jemption could not set up a prioi 

of tho TO anSnst subsequent incumbrances 

' mortgage of Ins o« > a„ intentionof the 

ofwhichhehaiUotice^^-J purchasing the equity of 
defendant’s fatjiei ^o retain the benefit of ah 

redemption defendant, might 

his rights, his son, mortgage as the 

require tho redemp_ .„, enforcing the decree upo 
condition of the ^pSy. ^ mortpgee 

his mortgage “^''Vi^of'^edLption may indicate Ins 


an 


MOBiTGAGE — continued, 

6. SALE OF MORTGAGED PROPERTY 

— continued, 

otherwise than by express words. Per West, J. 
The successive charges created by the owner of 
estate may be regarded as fractions of the ownership, 
which embraces the’ aggregate of advantages that can 
bo drawn fiom it. Each charge in its turn consti- 
tutes a deduction from the original aggregate, and 
the nominal oirnership may itself then be reduetd to 
a small fraction of what it once was. Still, be it 
small or gi’eat, it is a possible object of sale or 
purchase, and there is no ground or reason for saying 
that an inciimbraiicer who is already owner of one 
fraction of the, property m.iy not buy this other frac- 
tion without forfeiting the former fraction in favour 
of other fractional owners in the remainder leit alter 
deduction of his prior share. Mumhand Kubeb ^ 
LABLB Tbikaax . 1. L. B., 6 Bom., 404 

• Bevival of lien 


2^0 • J.lVVI'Visn. vj v»w<r 

— Priority of lien among mortgagees,— miexe an 
estate had been moitgaged in 1863, and a second 
mort-at'o to tho same person in 1867 bad resulted m 
a rc-adfustment of the old debt, under which the old 
morwie had determined, but the original relations 
between mortgagor and mortgagee had been renewed j 
iXm a fresh lien bad been created on the same 
.Jrtfh V a new moitgage in 1864 to a third person, 
^*1?^ okn entered upon possession of. the said pr^ 

order : SgSge of 1863, and revived 

standing fiom the m o o j (^]jg second 

“ “■ r?.,rSA 

(if any) after and lastly, the second 

of first mortga„ , also that, having 

niovtoagee ^cted proof of the fairness of 

failed to giaiins to the Court below, the 

the first mortga^ appeal that fair 

second mortgagee %ld also tha 

consideration had no enjoyed possession of 

tho second “®'''*S“'=®®’ ^ur-imes^i 

...BvaBATHSxBGH 

g^— Priority b/ bw,^t Mortgagee in 

As a general rule, by satisfied m 

possession is entitled liolder of a mortage 

w p-»“- =“■ 

isi. .. II- “ 

YADHATBAV . 2cat 

There are cases, however, w Thus, whem a 

.7 
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a™r.0PEnx. 

—conttMted, 

was eiven in that suit a subsequent moit- 

ndft — — Jtegtsiralton 

/ , —A mortsaae deed s, when tegis* 

t{rS°Mbd without possession Bi^JI NabATAS 
kS™ . SAMCHA^BBA GA^.ESK ^ 

249 .iawt»r3«iera< 

_K. flits cf 7 nor ond putsne mortgagee4—Pi‘r‘ 
<hattr of eiuttv of redemption tmth noUet oftncum^ 
W« -TUeye of Hmdu law that a mortgi^a 
« 1th tviiRps* fin takes precedence of a toortgage oi » 


MORTaAGE-H:o«ttnue<i 

• 5. SALE OF MORTGAGED PROPERTl 

— conlinuedt 

==S'5=5i?3S:2 

S'stoX^d rrgH7 Hieacha™^ab^ 

».BlIA8IABA»ABlIATSnBSDB • 3 Mom., i«» 

- Fotiesston of 


Ul^dtedt—Pnonig—'^iaM* of second mortgagees. 
—The mere possession of the title-deeds by a s^ond 
morteftgec, though a purchaser for salue 
noti^will not give him priority. There must be 
some act or default of the first 

this effect SOMASPSDABl Tambibaw r SAKKA^I 
Pattak . . 4 Mad. 369 

253 — D e or e e for 


vnS neither registered nor accompanied with possessioa. 
Defendant chimed under a mortgage, dated the 17th 
March 1873, for RloO, which was both registered 
and accompanied with possession Defendant had 
no notice, express or constructive, of the plaiotiff'g 
previous mortgage In 1873 plaintiff sued the mort- 
easmr for a money claim unconnected with the mort* 
pace and on the 20th February 1874 obtained a 


meumbrauflts, stands lu the same situation, as regards 
inch subsequent incumbrances, as if he had been 
himself the mortgagor he caunot set up against such 
subsequent incumbrauces cither a prior mortgage of 
hi9 own or a mortgage which ho or the mortgagor 
may have cot lu, Itckabaic Databasi v, Raiji 
Jaqa .... . llBom,41 

250 . SnhsequetU pur. 

ciair — The mortgagee without possessiou of certain 


baling sotice of it should not bo allowed to hold 
the premises free from the mortgage Gofai. 1a- 
FATBIT EeSEAB r EBISB'IAFFA UIH MAUAPAFFA 

[7 Bom., A. C,60 

Sts CniA-TAUAX DBASBAB C SuiTSAU Uabx 

[9 Bom , 304 

“ 81 . — — — Fnrekase hg 

saorf^ajee— Prtoniy — ifeJd! that a mortgagee m 


1S74 * An unregistered certificate of the Court’s 


appear in evidence) for possession of the mortgaged 
pioperty against the mortgagor In endeaiourmg 
to enforce that decree, plaintiff was obstructed by 
defendant on the 15th lauuary 1875. Setd that, 
if it was passed subsequent to the Court’s sale of the 
mortgaoCd proptrty to defendant on the 17thScptcm. 
her 1874, the decree for possession was laluekss, as 
neither the title to, nor the possession of, the mort- 
gi^ed property was then vested in the mortgagor. 
Jleld further that, as defendant bad no notice of 
the plaintiff’s mortgage when plaintiff caused the 
Court’s eale to be made under bis money-decree, or 
that the sale was made subject to the plaintiff’s 
mortgage, it was meumbent on plaintiff, as such 
I money judgment-creditor, to mform defendant, when 
I biddi^ for the right, title, and interest of the judg. 


omitted so to mform the defendant, was estopped 
from enforcing hii own mortgage sgaintt tbedtfcn« 
dani. licharam Dagaram v. JRaiJi Jaga, il Jiom , 


I 
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MORTGAGrE — continued. 

5. SALE OP MORTGAGED PROPERTY 

— continued. 

Som., 224, referred to and followed. Desai Lalwj- 
bhai Jethabhai f. MtrinaAs Kubbbbas 

[I. L. R., 20 Bom,, 390 

242. Purchase hy 

Jirst mortgagee— Pight of, as against a subsequent 
one.— A. prior mortgagee, Paving purchased, may still 
use his mortgage as a shield against the claims of 
subsequent mortgagees. Ramu ISaikan v. Subba- 
eata Mtoah .... 7 Mad., 229 

243. — — ^ Sale subject to 

mortgage — Prior mortgage redeemed — Liability of 
purchaser. — S mortgaged his land to P in 1875, 
then to m in 1S79, and then sold it to AT in order 
to pay off the mortgage to B. The purchase-money 
was paid to B, but K took no steps to keep R’s 
•mortgage outstanding. Held that K could not 
use R’s mortgage as a shield against M. Keishna 
Redd, I o. Mottit Naeayana Reddi 

[I. L, R., 7 Mad., 127 

244. — Bond fide pur- 

chase of property subject to mortgage ivithout notice. 
— A, after mortgaging his property to B, conveyed 
it by sale as unincumbered to C, \vhotook proceedings 
against the mortgagor, A, and obtained a decree 
for possession. Meantime B brought a suit upon 

, his mortgage, and obtained a decree under which he 
sold the property to D. B then sued £> for posses- 
sion. Meld that the Judge was right in finding that 
the defendant, being a bond fide purchaser for value 
without notice, was entitled to hold the property as 
against the plaintiff. Mahomed Ashkhe v. K ueeem- 
•OODDEEH . . . . 24 W. E., 468 

245. Purchase of, 

equity of redemption by ,first mortgagee — Priority 
— LTotice — Merger. — On the 20th of August 1870 
M, the owner of a house in Gujarat, mortgaged 
it to the defendant’s father with possession. On the 
2ud of December 1871 he made a sau-mortaago of 
the same house to the plaintiff. On the 20th of 
April 1872 M sold the equity of redemption to the 
defendant’s father, who became the purchaser with- 
out cancelling his first mortgage. The plaintiff 
subsequently sued M to enforce his sau-mortgage, and, 
•obtaining a decree, placed an attachment on the 
house, which attachment, however, ivas removed on 
the application of the defendant’s father. Tlie plain- 
tiff now sued to establish his right to levy the 
amount duo on his sau-mortgage. Ho claimed priority 

. to the defendant ou the authority of Toulmin v. 
feere, 3 Her., 210, u-hcro it was held that a purchaser 
'' the equity of redemption co.uld not set up a prior 
mortgage of his owu against subsequent incumbrances 
of which he had notice. Ueld that, the intention of the 
defendant’s father when purchasing the equity of 
redemption having been to retain the benefit of all 
his rights, his son,- the defendant, might properly 
require the redemption of his first mortgage as the 
condition of the plaintiff’s enforcing the decree upon 
his mortgage against the property. A mortgagee 
purchasing the equity of redemption may indicate his 
intention to keep his charge upon the property alive 


I MORTGAGE — continued. 

6. SALE OR MORTGAGED PROPERTY 
— continued. 

otherwise than by express words. Per IV'est, J, 

The successive charges created by the owner of an 
estate may be regarded as fractious of the ownership, 
which embraces tbe' aggregate of advantages th,at can 
be drawn from it. E.ich charge in its turn consti- 
tutes a deduction from the origiu.al aggregate, and 
the nominal ownership may itself then be reduced to 
a small fraction of what it once was. Still, bo it 
small or great, it is a possible object of s.\le or 
purchase, aud there is no ground or reason for sayinu: 
that aa incumbrancer who is already owner of oue 
fraction of the, property iniiy not buy this other frac- 
tion without forfeiting the former fraction in favour 
of other fractional Owners iu the remainder left after 
deduction of his prior share. MraoHAHD Kussn c. 
Laded Teieam . . X L. R, 6 Bom., 404 

246. — — Botival of lien 

— Priority of lien among mortgagees. — Where an 
estate had been mortgaged in J8f53, and a second 
mortgage to the same person iu 1807 had resulted iu 
a rc-adjustmeut of tlie old debt, under which the old 
mortgage had determined, but the original relations 
between mortgagor and mortgagee had been renewed ; 
aud where a fresh lien had been created on tbe same 
property by a neiv mortgage in 1864 to a third pereoa, 
who also entered upon possession of the s.ii(l prp- 
perty on .a zur-i-peshgi lease, and wl»o, on the sale 
of the property, sought to set aside the lien of the 
first mortgagee, — Meld that the first and second 
mortgagees were entitled to priority iu tlie following 
order : first, the first mortgagee for the amount out- 
standing from the first mortgage of 1863, and revived 
iu tbe second mortgage of 1867 ; second, the second 
mortgagee for the amount stipulated iu the mortgage 
of 1864; third, the first mortgagee for the residue 
(if any) after satisfying the above-mentioned claim 
of first mortgage; fourth and lastly, the second 
mortgagee for any residue. Meld also that, having 
failed to call for restricted proof of the fainicss of 
the first mortgagee’s claims in the Court below, the 
second mortgagee could not urge iu appeal that fair 
consideration had not been received. Meld also tint 
the second mortgagee, Iiaving enjoyed possession of 
the estate under the zur-i-peshgi lease, was not 
entitled to interest ou the amount decreed. U’ossedh 
r. BrJNATH Sindh . . . 25 W. E., 171 


247. 


Possession undor xiiort- 


,.^,^„—Prioriig of mortgagee tcith postes-iion,- 
ls a general ride, by Hindu law, a^ mortgagee iu 
osscssion is entitled to luvo his claim s.iiisfii.d iu 
reference to the claim of the holder of a mortgage 
f prior date unaceomp.uued by possession. H.eKi 

tAMOJIANDBA r, MAHADAJI VISHVD 

rft -Rnm A n .rin 


IfEISHN.aPPA TAEAD MaHAWAPPA V- B-iHIED 
y ADHAVEAV . . -8 Boni., A. C., 65 


There are cases, liowcvcr, which the Courts tri.at 
as exceptions to tkit general rule. Tbmi- where a 
prior raortga-.-co sued to recover pojscssioa of a rtam 
mortgaged premises fram the mortgagor, and Iw.ure 
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"iiORTCtAGS—^cnltaued 

G SALE OP MORTGAGED PROPERTY 
—conttnued 


11 J»»« 

P'^a 


[L Ii. B., 20 Bom » 290 

- 2for(ffaset pir- 


«n» bronpht a luit upon the inort- 


UOHTOAOS— 

5 SALE OP MORTGAGED PROPERTY 

—ConltHtied 

^1«t OrtoberlSSl. lliedccnc on the pkintiifs* hond 


olthe 4tb h-ind, wof dated the 13th February 1&94 


«{ title.— that, inaioiuch ai the plaintiffc urre 
not mii^e partiea to the mortgage euit, the tnort* 
gage decree wai not binding upon than but at the 
leme t me the plaintiSi did ant aoiuire by the pur 


BU^an « a* a • 

269 — ' — Suit for recortry 

of poitetiion by Ihe pitrehater of Me tqui/y of r* 
■dttnpUon <rdo u not a pftrtg to tht tnor/yaye tutl, 
teiriirr —Vfbere the pJeiwtw pur 

chased a mortjraged property from the mort^aiior. 
and subsequently them rtmgrebn ugbtatuit apaiost 
the 0 lain 1 mortgagor uithout mahing the p irebaser 
a party, and in execution of the tnonpa„e decree 


property Guisn Cdciideb Mcsdui. r Uwan 
Cqcnpbb Rai 4 C W If , 463 

310 ' ■ — ' • Purchaie •/ 

mortgagid proptrfy—fariytt — llygKt of t%fkato 
<0 poi*e«»>oa — Ihghl of rtdempUon — Plaintills are 
the rcprcsentaiiTrs <.f one H in whose favour difen 
dants 1 to 4 and one A . ancestor < f defendants 8 tn 10, 
eiecnted a mortpa,, e-bend oi the 4th August 188.2, 
dcfeniUntho 16 is the mortgagee under a I'ond exe- 
cuted bv the aamc { cr-ons on the 3rd June 18S3 > the 
money borrowed on this bond was partly employed id 
Paymeolla prwrbrnd eieeuteJ by the same {xrsoasia 
favour of U on the llth^OvcmbiT 1878 Defendants 
17 land 18 aro the assiynera under anothrr bond car- 
'ftted by f tin the 22nd September 1883 Thelat 
bond, 1878. waa sued on aua tbe decree obtained on the 


of beitcmber 18S2 and June 1883. inasauch at they 
were tued at tubaequeut, instead of prior, mortpigcci. 
aad that they were railed onto redeem which thry were 
ootbonodto do DniPio I lenau Dio PABsnas 
[4 C W. 2f , 267 

cQL Purchaser of property 

mortgaged from graateo of mortgagor — 
Doerte and $alt by morigagto—Anetxon'purekaier 
^Prxorxty of laitrr orer purchattr from grantee of 
morlyogor~la the year 1663 i mrrtgagcd her 
rb«rw ta a esioiadan to S la li?0 tie gftftted a 


not a partv) on hit rarrtgage-bond and obtained 
t I — CnB ihr sflln of the mort''a''ed property At 


riKnt anu uvii .>.s . ,1 st j » a. 
of the tale and that be wat therefore entitled to a 
decree dedal mg that be w at no longer liable to pay 
rent top Morno&x NiTU Pai. « CacKSERMOXtr 
Daaia . I. L. R.. 4 Calc.. 817 

262. — - Purchaser, Assignee of— 

-Ffee/ment by atttgnee of pnrohuttr at tale la tat, 
omtton of dtcrtt agatntt pntint mortgagee— ExghtM 



IIORTGAGE — continued, 

5. SALE OF ATOETGAGED PEOPEETT 

— continued, ' 

41, distinguished. Tpeaeasi bin Atmaeam ,• 
EAMAOHAifDEA Bedhaeam'I. L. E., 1 Bom. 314 

254. — - ^ 

Jilartgage imiK- 
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6. SALE OP 3IOETGAGE 0 PEOPEHTY 
— continued. 

suit on the ground that it ’ 


out Mle-Prioritg of mortgagee’s right- P and 
his partuMs mortgaged certain immoveable property 
to plaintiff on the 11th October 1869. They had then 
, no. title to the property, but they subseqwntly ac- 
quired one by purchase on the 29th June 1871. On 
plaintiff demauding that P and his partners should 
make good the contract of mortgage out of the in. 
terest they bad acquired, the matter was referred to 
arbitrators, who, on the 26th December 1873, made an 
award empowering plaintiff to sell the morto-ao-ed 
property in satisfaction of' his debt. The award 
was presented iu Court by plaintiff on the 23,'d Janu- 
ary 1874, and was filed by the Court on the 33rd 
Pebruary 1874- Meanwhile on the 14th February 
1874 the property was attached in execution 
. of a money-decree obtained by a .creditor of P 
and his partners against them. On the 15th April 
1874 it was sold by auction and purchased by defen- 
dant. In a suit brought by plaintiff to recover p.-sscs- 
smn of the property, both the lower Courts rejected 
his claim, on the ground that P and his partners had 
no right to the property w hen they mortgaged it to 
plaintiff. Me/d by tiie High Court on second appeal, 
reversing the decrees of the lower Court, that the 
defendant, as purchaser niider a money-decree, could 
not defeat the jilaintiff’s right as mortgagee to sell 
the property iu satisfaction of his debt. Peakjitan 
Gotaedhondas «. Base . I. L. E., 4 Bom., 34 

255.' Mortgage of 

property already sold in execution — Sttbsequent 
mortgagee loith notice of precious sale — Assigti- 
snent — Eejection of application wider s. 269 of Art 
y I II of 1959 — Suit within one year . — On the 17th 
October 1866, K (defendant Eo. 1), one of the three 
sons of B, mortgaged certain imniore.able property to 
one A'^witli possession. On tlie 19th December 1S66, 

A (plaintiff No. 1) obtained a iiioiiey-decrec against A” 
and the estate of his deceased father. In e.vecution of 
that) decree, the property was sold by the Court and 
purchased by A himself, w'ho obtained a certificate 
of sale, dated the 30th January 186-*. ’He subse- 
quently sold and conveyed the property to Hand C 
(plaintiffs Nos. -2 and 3). ' On applying to the Court for 
possession, the plaintiffs were resisted by N. The 
Jourt rejected the plaintiffs’ application on the 11th 
rulylS68. On the 3 1 St May 1671, K and histwobro- 
hers mortgaged the property to 31 (defendant No. 2), 
vho took the mortgage with full notice of the Cour^ 
ale to the plaintiff A. A" .and his brothers paid eff 
he mort<-age of N out of the money borrowed by 
hem from 31 (defendant No. 2) on the nnrtgage 
he property. N returned his mortgage-deed to A 
nd his brothers, who made it over to J/. In i6(0 
he plaintiffs brought a suit against K and J/ for pos- 
>s 3 iU of the property. The Subordinate Judge held 
le plaintiffs entitled to recover it, on payment < t 
le amount due to M on his mortuage, being ot 
union that 31 was in the same position as A. .un 
opeal, the District Judge dismissed the plaintiffs 


year fmm the date wie'Jhe aJpSS'ffr 

He//tlf to the High Comt.~ 

^^ot the mortgage by Hand bis bicihm to V 
ated the 31st May J 87 1 , was .a mortgage of property 
which did not then belong to them,— tlieir isUvand 
parsed to the phimiff j at tlia 
'i also that the order of the I ith July 
1868, rejecting the plaintiff’s application for ro-sc;. 
mon under 8. 269 of the Civil Procedure Cole (.\ct 
Vill of 1859), did not affect the right to bring a 
redemption suit .against N. JPld further that tbtre 
was nothing to show any assignment, bv A', of lili 
mortgage, or any intention on his part to asiigii it to 
M, or to keep it on fo:t for Jt’s benefit. The High 
Court accordinfgly reversed the deeree of the Ci nrU 
below, and made a decree in favour of the plamtiffn, 
Apaji BniTiiAT V. Kayji I. L. E., 6 Bom., O-i 

256. ^ Big'ii to redtrin 


Parties— Reylsiratioa Act, XX of 1S6S, s- 50- 
Priorify— Notice of prior unregistered mortgme. 
—Oil the 24tli September 1869 (} mortgaged cutafa 
land to if. Subsequently, on the 14th .1 tine 1S70. he 
mortgaged the s.ame hud ta P. Both the iiiortg.vgis 
were for sums less than lilOO. The mortgage to 11 
was unregistered, but the subsequent mortgage to P 
was registered. On the 21st June 1873, in a suit 
to nbieh P was not a party, if obtained a deerce on 
his mortgage, and at the c.vceutiou sile he litmH’lf 
became the purchaser, and was put info poncssltiu of 
the laud iinderhis certificate of sale. On t!ie31,«t .''I'p- 
tember 1874, P assigned his mortgugo to the pi viiitiff. 
The deed of assignment »as not ri gisti n d ; inittiu P 
nor his assignee, the plaintiff, ever had |Oi'< s-’ioa 
under the mortgage of 1870. 'flie plaiutiff hio ight 
this suit to obtain possession of the bind. Boll) the 
lower Courts dismissed the plaintiff’s claim. On speei il 
appeal to the High Court , — Reid th.it, iu ord-. r to 
bind P bv the decree passed iu 1873 ami tliiis in ib.- 
a good title to the purch iscr under that divrce, if 
should have made P a pirty to h’ls suit, tlureby 
giving P an opportunity of redeeming ll’i ux itgag.-. 
if having neglected todothis, the pbiiutiffin lb" pre- 
sent suit, as the assignee of the rights ami 
of P, was entitled to redeem the nuirtgago <4 H »n 
c.a 3 D it was proved tint P had n^ieo of th it n en- 
gage. SumiAU r. Ge-nu I- L. K., 6 Bow., olo 

5ee Naea6- PunsuOTAJt e. DAI.ATIi.tU ^IliCUlPO 

[1. L. E., 6 Bom., 533 


25 Y . 

Notice-Sale of mortgaged property in-excrAiox ,f 
a moneu-decree without express notice ofviucyoA 
-Right of mortgagee to enforce mortyige 
the property in hands of purchaser-Cmt i r..rr Jar 
Code. lS32,s. 257 .-:-A mortgagee under a ri.ist, id 
morto-i-c-deed obtained a moueyd.eree .i.-i.'-J. 1 - 
mS-wors in some matten thcr than the 
sold the im rtgaued pioiurty in exeeutunof 1 m 1 ‘ 

The mortgage lien "‘‘1 "f Cji il Pre- 


Rc/lilr’ilnat- 
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'IMO^TOAOE — comitnUfd. 

S. &ALE OP ilOETGAGED PEOPEBTT 

pnrchaKr Itad co »ctn&l of th« mortgage. 

In a lait bronchi bv the mott.aote agamitthe mwt* 
ga^ora and the auction parclwtcr to tMorer tbe nuat* 
gage-debt br aale of tbe n ortjased property , — Beld 
tti^, except la a case of fraudjtest roacealment. the 


"*^' 1 ,. a, 20 Bom.. E80 

258 - ■ ■■ Jlarigagt, pur- 

o/tie tqutfy 0 / redtnpito* — iiuit for to* 
j?rtaisfi<<s of potttuic* a*d dtrlaroUon of tttfe, 
teieliermainiatmaf-U lyiuci purckaur — Farlut — 
F%re\axer /root a morlgagor, trktiXtr hcumd ly a 
decree patttd ta tie alxeirt Defeadant ^o. 4. 
afUr haxing mcrtgaicd a certain priperly to dcfen* 
daBtl>n. lands, cold the tame to tbe plaiatiiTa.tab 
aeqnentir defendant* Koc. 1 and 2. althougb aica/eof 
plaintiff*' purchase, brojght a smt upon the mort* 
gage-toad a.aiast defendant ^0 4 only withoat 
mabng tbe pUmtifft a party, and after bariag ob 
tamed a decree told the property la execution thereof 
and purchated it tUeoiMirca In a suit by tbe plain* 
iifft foe coudnnatm of po.setsioo and dtelaratica 
of title.— Befd that, uiatmoeh as the plaintifft uere 
sot made parties to the merteSge cult, the mort* 
gkge*decre« wu not bindiog upon them, but at tbe 
same time tbe pUmtiffs did ant scfuire by the par 
chase any other right than to redeem the mortgage, 
and that the plsirtiffs were not entitled to tbe decree 
pnyed for by tbeni PBOtar CasKSBi ilmti r 
liSAX C&urou Chowohkt 4 C W. N., 289 

259.- ■■— — — — Suit/or ntoury 

tf pottunem by He parcloeer 0/ <*« <*/ re* 

dtfplio* irko tt »ol « party lo the mor/gait t»tl, 
wietier maiatotaatfe — IVbere the pUiutiff pur* 


aaeim«purchas(r rejected the plsiutiS, ~IIel‘ that 
tbe plaiuUff was rot b und by the mcTt n.e-deerf e.snd 
ho was cniill d to recoi rr pcsscss on of tbe mortgaced 
property. G&isa CacKDis ilcwpcs c Iswas 
CBcsosaHai . 4 C. W. N., 452 

220 — - - - .1 ■ — Purebaee rf 

m<.rtyoy*d propitiy — i’sf/iei— Itiylt of 
to pottfttoo—Uiykl of rederoptif* — FlsiOtiS* are 
the represcntatlees cf one ff in wSoae fai< ar 4frn 
dast* 1 to 4 and one K, aac(stor< f defendantsS b> 10. 
ciceoted a iEOrtgage*brnd o 1 tbe 4th Aagiist 1S&2. 
defendant Na 16 is the mo'tgagee under a load ese* 
CQUd br the same | ec-ois oa the 3rd done 1SS3 . the 
money trowed on this bond was partly emplojcdia 
paying off a prior U ud (scented by the aame p< rsoos la 
fatonr of if on the lltbhorrmb^lSTS. Defendant* 
I7'atid 18 axe the assisned under anothrr tond cae* 
«i.ted by J: ca the 22nd September V6S5. Thet*t 
Wnd, 1878, wa« sued u> and the decree obtained on the 


IiXOKTQAGS— eoafiaseif. 

5. SALE OP MOETGAGED PEOPEKTV 

— eca/i*«e^. 

SlstOetober 18SL The decree on tbe plaintiffs’ bond 
was obtained on the Slst July 1833 , tbe dicrec on 
defendant No. iC'sbond was obtainidonthe lOtb Feb* 
niary 1821 , the sale certificate o. tamed by the defen* 
dants 23, 33 aiidarotber pmm who were the par* 
chasm at the sale lu cxccotion cf thedf-creeon acconnt 
of the 4tb b nd. was dated tbe 13th February 189A 
Plaintiffs purchased the mortgaged propeitici at tUa 
sale held in estcution of tbcir decree on the 2ad 
done 1884, and the plaintiffs took symbolical poss,*- 
* on oa the ICth October 1834 , defendant ho. 10 
pnrehssed the property in executioa of her decree on 
the 2dth February 1822 Plaintiffs cow breuzht the 
present suit for possession, or in the alUmatire for 
possessjon after the defcDdants hare had an oppewtu* 
nity of redeeming the property Held that the dcrree 
obtained by the plaintiffs on the SUt Joly 18S3 and 
their subsequent purchase could not affect the defen. 
danU. bnt the fact of their omitting to make them 
parties to tbfir suit did not estiaguishtbeirn^bt. That 
by the purchase of tbe ngbts of the ucrtgszor the 
pUintiff* acquired the ownership of tbe property, tub* 
yect to the incumbrascrs tx stiog in fsroar of the 
defeodants, and they are eculled U>pos*m><n snbjrct 
to the defeodasts’ rights of redemption. The pUia* 
tiffs did not Itne tbiir risbt loposseuica, alVbrogh 
they wet* pirtie* to tbe nits brojght upoo the bonds 
of beptmW 1832 and June 1883, inauBueb as they 
were said as tabsequett, instead of pnor, mortgagees, 
andthatthey were called onto redeem ahich thry were 
act bonnd to do. Dsuyi c. > asnatt Dio PiAsais 
14 C W. K, 267 

20L Purchaser of property 

mortgaged from grantee of mortgasor— 
i7eerec exf so/r 6y aorryayit — A*et%c*-p%reka4er 
— Priority 0 / latter orer porekater from yroufee of 
mortyoycr.— Xti tbe year 18C3 J mrrtgagid her 
share lu a xamiadan to B la 1^70 she grsrted a 
patni lease of the property to C, who traniferred 
it to P Subirqurnllj j made a gift of tbe preperty 
to E, and in 1872 E k.ld tbe laud so giren to F, who 
tbos became the ocucr of the patni and samindan 
n.1 ts of the property formerly bclonpnz to A. In 
1873 B brongbs a suit against F (to which F wss 
cot a parti) oa bi* mrrtga:e*toad. and o.4suicd 
a dew* for the sale of tbe m(wtga_cd property At 
the sale the property was purchased by G (the loa of 
i)). /'thca brought a su t for rent agsicst G and 
cbCained adrcrec 6 thea troogbt th s suit against F 
to hare it declared that he was no Imger liable to 
pay tent, and to cstatlish bi* samindan tights, 
elaiiniag a refund of the money paid under tbe nut* 
drercfc ife/dthat O bad toagbt tbe entire ii tmst 
which A and B ctmld jointly sell, and cot menly tbe 
iiKht and interests cf .f u they stood at the tuns 
«f tbe sale, and that be was tbtrefore eBtitlcd to a 
decree dcclanng that he was no leoger liable to pay 
Kutto/; UcTUOKa2«aTB Panr CaciastwcKsT 
Dssta . . . . Z. I.. B.. 4 Cxla^ 817 

282 . Purchaser, Astfgceo of— 

.^ecfwwat If axt*suee of portkaxtr at tale ta ra«- 
rwtisa of decree syaiart j>«t*se fsertyeyee— £iy4/a 



5. SArr, ^ ’^^t'nued. 

f. .c: . 

"“i; ^ ^om., 314 

f^sr- S?f "«S‘? 


^OXtTo. 


J'A.G-TP 

*«r .'■•>'‘5 sj*" “■' •'■ i ;“;t7 ^ »•■ 

-'v 

6do4i;^v;'' 

~ ■ ro brins 

4-ld^j .. 4» 


s;^ii-#ig|;te5sil^i 

SS“‘‘’‘^ by pf . / S'Zt-L'f V 

7 ^'> a Suit i,v — aad Diir,.! ' — ^ ^nril / 256. Ii. E 

S^§|S5pS3ija|%%ST3?fe 

'^■■''5Sg5a#rsi 

-rss W the subsogueS 

vn tbesjutr **’0J’ts'a'>'B tn“ r 
«ot a J873. 7? 


tho d c‘''!' "’O'^Ced.t 

‘defendant I of the ^ °"8‘’oond ann 

‘h°^tperV/j'’'“'■S 

proLf^t.. ~~r~~~~~- — ‘ •’ ® ^ota., 34 


255 — ■ ■ i. Xi, R. 

P’‘Of-erfy aZv?I3r~' ■ — “■* 

^'orfgagee ,„,^/ f »» execut^ ° * P ^ 9 « of 

of l^QCj__gJ application unr! ^ 'i^sto,,. 

Ociobet i^ee, o„e yoZZ^A.^^.^'^fie 


2{e7eof 

Oofobei leRo r- / , Wf^Di e„. """ef j. ggp ^ ^ 

®°«sof ^Srti^^^^daut ^~0u the-^nh 

S’fnf ‘'-"‘-o 

-a (plaintiff 2^0 1, '°"- . On the 19th n P''°Pertv to 

and the estate of hi, a nionev 1^66 

tliat, decree, the father'^ a >ainst /r 

purchased by ^ ?•' ^ 3 ' U'as sild'h ^I', ®''’‘^ution of 

sSsir 

“o,t<r,a2^‘f®/*staray p^'on on th'e lujf 

tlJZl P‘°P^rty to ''^tuoblo 

"'‘i! "offoe 

If -t ofthf ^^othZi^^Ts 

® P'opertn 5 ®^“* 2) on t? bf 

5 '>■? blethers bis ^“^1® “i'^Sage of 

.PJanitiffs bj.un„b^° “’“do it over tn°i®r^®‘'‘^ -iP 

plaintiffs entitled t ^“boidinate r^/°’’ Pos- 
amonnt duo to nr '■®‘'0'’cr it, on bcid 

“ 'oe plaintiffs’ 


■‘ur sums Iw 

,y“s ““'^liistered, 

‘o n l.K?''- tbe g?stT^“‘ ^ ■ 
^ «’o4a^e'?nr‘e“ ^ obf - '^Kin^Vsni 

tbSVundS'^^^' 'var;;r‘ "''Seh 

"or his assignee the ‘i"?® re-ifter^j^^Pbu'ntiff.. 
under the niortnL . Pb«ntiff, even n "«‘ber 7^' 
this suit ty obU'°^ The n? Possoss/oa 

^«>«'erCouU8df! “ ^^^ssession hioaoht\ 

u good title ZtZ^° P®®®'''^ in I873 and ti 

®!"-«W have X5t7“‘’‘=b‘ser un£ th,. ‘i'"® “’‘‘b-, 

^b- ii" TeS"r'f ° E>'‘' 

ease it ,. to redeem ei * ”obts and ennitfoJ 

*' !'’•« f ■ 0 Bo,...,"* , 


proper, v 7‘iP'‘9ee '» enforce Z V '^' " " 

inortgage-deed "lortgaGeo imd 

^°^t.4ZZ °^ned a nion”ey.d “ "^g«tere, 
®oId them, rtl, n™'‘“‘‘'" other than tf “o“^"st thi 

«•» ood. cr.'a7j/^5v?’"f;ie‘tet:^ 
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MOBTQAGE-coa/iswrf. 

S SALE OF MORTGAGED PROPEaxi' 

— coH?in«e<f. 


tlie mortgages, LaJ only an inclioate title IM 
purehi^m in eirrution had no noticcof the plaintiff’* 

far s 

not w w 

who failed to assert timr dormaut right, ilau 
the plaiotUTs got into po«sesaioti or obtained a Cfrli* 
ficate and registered, there Mould base been notice 


BspA^t nssim I. li. K., » juom., td 

285. -■ — ’ " ' 

•— J/orlysyi pottutton—Sale <n ettiulio* of 

deertt obtuned iff firtt moHijo'jte- Purtha$« % 
f * nnrfnnnen ni**eh Male — Suit ly purtha**r 


property at tue «.uui •*« w - 


I mOBTGAQE— coulintied 

5. SALE OP MORTGAGED PROPERTT 
j — cbtujvded. 


legal title, had no applicability i» the Courts oc 
Bntiali India Held, under these circumstancei,- 
that there naa no equitable ground trliv' the plain tif 'a 
tight under the mertgser, which had priority, should 
be defeated by the defindant’s pureliMe hrnai. 
Psaatn r. Suttniucr Ufaiu I L B,, 8 AU., 88 

C. MARSHALLING 


to his iebtor, and a third party, haniig obtaiacd a 
decree fcrmoucy due from the tame debtor, cieoiiccd 
Lm nooey l>y the eale of l■oe bf the thne cstati* 
tDorl^aged to the plaintiil Held that the aale did 
not releaei tliat rehite from the mortgage/ hut that 
It forced the plaintiff to take measures lu the first 
plaee to r< eoi er the am uiit due to him from tho ro* 
mailing cstata included m Lis iiurtgagC'dtod i and 
tliat,i{a balance rimaitu-J after he had nahzedaUlo 
could from these two rimaiiiing (statis, hi could Uun 
return to tho third estate to rieoiir tho balauce. 
Kowt Kooirau r Audool RciiFru 

CW-itviaodvaTi 

283. C harge on 

eerml properttet — la a snit to establish » claijn 


it^ntod at the date of bis inmga^e 


entitled to' rclccm the properly it ui- •»»»• 
ilOHAS MSNOlt c. Toou Uk* 

[L L. E., 10 Bom , 234 


eious but by 'arrancemeut betttciii tue panus ‘ue 
mortgagore temamed in pi&session, the right of f®® 
mortgagee to obtain possessioa as against th*m 


troHing lus rcmithfi Qeetre — '•bould the doctrine 
of iiimhafling ofsicuTiti s be uitrolacod into this 
roautry? KitUTOOssB CuEUOoRit r lUNSBMssnco 
Do>* . . . . iRW.R.IH 

288.- . Ciorji.c.iire> 

rat proi’erltte. — I'er SKTOs-fCaKR, J.— rase rc» 
moDiM for the loieer Court to fi ul whither, when ] ro. 
petty byiiotlxeatid for a Lo-id lus | jiWto a Ci.ndJiJe 
pnrchatir, the muecinbc dicUridlubr tosatufy 
•ach part of a iui>uej*Jccm' oa the lonJ os cannot 
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MOUTGAGE — continued, 

5. SALE OP MORTGAGED PEOPERTY 
— continued. 

of parties . — Where immoveable property mortg.a»ed 
has been sold by a Court in execution of a decree 
obtained by the mortgagee to enforce his lien against 
the mortgagor, a puisne mortgagee who has not been 
made a party to the suit is nob bound by the decree or 
sale, and is entitled to redeem the first mortgage. 
The assignee of the purchaser of laud sold in execu- 
tion of a mortgage-decree obtained by a mortgagee 
in a suit against the mortgagor alone is not entitled 
to eject a puisne mortgagee ; but where such a suit is 
brought and the puisne mortgagee does not object to a 
decree ordering him to pay the amount realized at the 
Court-sale within a certain time, or else to deliver up 
possession to the plaintiff and be for ever foreclosed, 
he is entitled, on payment of the sum decreed, to retain 
possession as mortgagee both in respect of his original 
debt and of the sum required to be paid by him for its 
protection. The ruling in Muthora Nath Pal v. 
Chundermoney PaXia, I. L. P., 4 Calc., 817 ; and 
dictum of West, J., in Shrinyarpure v. Petlie, I. L. 
P., 2 Bom., 663, dissented from. Vemkata v. 
Kannam . . . . I. L. E„ 5 Mad., 184 

263. Suit by purchaser for pos- 

session — Priority — Equity of redemption — Reyis- 
tration — Notice — Parties to suit brought by a first 
mortgagee — Practice — Amendment of plaint. — A, 
the owner of certain land, mortgaged it to 5 for ten 
years for HI, 500 by a deed dated the 27th November 
1867. The deed was registered, but <S was not put 
into possession of the mortgaged land. On the 17th 
January 1868, A mortgaged the same land to tho 
defendant R for ft250. The mortgage-deed was 
registered in May 1868, and recited that the mortgagee 
(defendant) was put in possession. The lower Coui-is 
fouud as a fact that the defendant had obtained 
possession of the mortgaged property. S sued A ou 
her mortgage, and obtained, a decree against him, 
dated the 8th December 1869, directing satisfaction 
of the mortgage-debt by the sale of the moi-tgagcd 
property. The defendant was not a party to that 
suit. On the 10th March 1870 the land was sold in 
execution of that decree, and purchased by the 
plaintiff for U99-12, with notice of the defendant’s 
mortgage. On tho 28th April 1870 the defendant 
R instituted a suit in ejectment against N (the 
mother of A), who was in occupation of the land as 
tenant .and had failed to pay the rent. On the 7th 
July 1870 the plaintiff, as purchaser at the .above- 
mentioned sale, was put into possession, but ou tho 
24th August 1870 the defendant obtained a decree in 
ejectment against N (the mother of A) as her tenant. 
In execution of that decree, tho defendant recovered 
possession of the land, dispossessing tho plaintiff, 
though he had not been a party to the ejectment : 
suit. Tho plaintiff thereupon brought the present 
suit to recover tho land under s. 230 of Act VIH of I 
1859. His claim was rejected by the Subordinato 
Judge, hut allowed by tho Joint Judge in appeal. 
On special appeal to tho Hiuh Court, — Peld that tho 
claim of S against the bind was prior to that of the 
defendant, inasmuch as her mortgage was prior in date 
to tho defendant’s mortgage, and was registered. S 
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5. SALE OP MORTGAGED PROPERTY 
—continued. 

had a right to maintain a suit for the sale of land to- 
saHsfy her mortgage, but she ought to have made the 
dofembint (as subsequent mortgagee) a party to it, 
inasmuch as the equity of redemptiou was vested in 
the defendant to the extent of her (defendant’s) 
mortgage, and she (defendant) would have been 
entitled to redeem the land by payment of the amount 
which might have been fouud due to S in her suit. 
The defendant being in possession of the land at the 
time of the institution of the suit of S, and her 
(defendant’s) mortgage being registered, 5 must be 
regarded as having had notice of tho defendant’s 
claim, and was bound to make defendant .a party 
to that suit in order to give a good title to a purchaser 
under such decree as might be "made in that suit. 8, 
by her omissioa to do so, did not afford to the defen- 
dant the, opportunity of redeeming to which the 
defendant was entitled. The plaintiff, notwithstand- 
ing notice of tho defendant’s claim, became tho pur- 
chaser, although the defeudaut was not a party to tho 
suit of S, and therefore not bound by tho decree in 
it. The plaintiff accordingly was fully aware of tho 
infirmity of the title which ho was acquiring. No- 
donbt, the decree in the suit of S bound tho mort- 
gagor A, who was a p.arty to it, so far as his right to 
redeem was concerned. -The plaintiff therefore had 
a good title to the interest of A, and ivas entitled' 
to redeem tho laud from the defendant’s mortgage. 
The utmost relief which tho Court could afford to the 
plaintiff under the above circumstances was to permit 
him to amend his pbaint by praying a redemptiou 
of the land from tho defendant’s mortgage, and 
to treat his suit, wliich was in the nature of an eject- 
ment suit, as one for redemption. The High Court, 
accordingly reversed tho decree of tho J-'iiit Judge, 
and made a decree for an account on the defemlant’s 
mortgage, allowing tho plaintiff to redeem within 
a certain time on payment of the balanee that might 
be fouud due to the defendant, or, in default, ordi r- 
ing tho plaiutiffi to be for ever foreclosed from 
recovering the laud. Ilcharam Payaram v. llaiji 
Jaya, 11 Bom., 41, and Shrlnyn-pure v. Pethc, 

I. L. R., 2 Bom., 633, referred to and folloived. 
Radhaeai 0. Shamkav Nm . t.xAK 

[L L, E., 8 Bom., 188 

264. — Rxecution — 8ale 

of equity of redemption — Purchaser at execution- 
sale — Sale in execution of decree on morfyaye prior 
in date — Prioriti/ — Posse’sion — Notice —Certifi- 
cate of sale.— On the iStlt January 1877 the f.itiiur 
of the plaintiffs purchased tlio intere.it of .\C in two 
houses at a sale in execution of a luo’iey-deeree 
against If. The purclniscr, however, nevir o'.it.iincd 
possession, and ho did not obtain the certilkate of sile 
until the 31st July 1878. Subsequently to tho tj do 
of the I8th January 1877, two suits wtrefihdugain.t 
Jf ou mortgages executed prior to that date and 
decrees in both wercobt'iined against M. In. execu- 
tion of these decrees, both the houses ivoro told and 
the respective pureleisers were repre-enti'd by two of 
the dofendauts. Thu ptireluisers got po-session and 
both obtained salc-certificatcs. one prior to the s.iio to 
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MORTGAGE— 

C. MAESHALLIlxG-— con^BUfrf. 

•when he hai become ottoct of the equity of redemp* 
tion lu part The proper courio » to mhe an 
enquiry into the relatiie miIucs of the propcrtiei 
included in the mortgage and to burden each with % 
proportionate share of the debt It must not be 
Msumed that the Got (rsment assessment repnsenta 
the true laluc of estate*. KisBEif Pertab binRS 
BAnAIOOBO IiAtiAl\DlID COOUAB CillIOH PARBAf 

t 26 W a., 388 
277. CAo»j*r o» 

morigagts tf dxiftrtnt tl art* <f «a»»e property— 
Frtonfii — Form of dtittt — In certaui laiide jt. 


entire cstaU> the amount of the purchase money 
being more than suOicirnt to pay ol? tbe first and 
fccood loortgagci f/rtl that the appellant was enti 
tledtohaic an apportionment of the amouata eo»ered 


QtI2>OA>ABAlH SEVc HtTBftH CoCNDEB CHAbCK 

sass • 8 C I> R • 336 

S78 ■ - ' - ■ .^ppor/»«>Bme»f 

yireyudieiny third partui—Trantftr of Froptrtv 
Art (I r of JSS2J, 4 6t —The principle of marahal 
liug cannot he cAerciicd to the prejudice of third 
parties Avrnrir Raeihr, i I d C* C C 401, 
and Sugdttt v Sig»old, 4 i i V C C 577, 
folloard b 81 of tbe Transfir of Property Act 
Is applicable ouly where the second mortgagee baa 
BO notice of the prior mortgage Tl e pnncipk of 
appi-rtionment laid (loan lU Ovnua IVorat* Stu 
T Uumth CioKder Changdan, & C h li^ 330, 
referred to. SaDsii CaCMDBB MersEiUi «■ Oobai. 
CaoBPsn Cuvceebbctit 2 C. W M » 387 
278. - • ■— I- . ■ - C^argn p* 

errerdi proftrl ii — It app^ring that the mortgagee 
dcliberatiJy abstained from exrroting hi* deerro 
against del en 1 lopertitt wbicb still rinisincd in tbe 
}>ossessioii of the mortgagor, but proceeded against 
the one property which bad passed out of tbe toort 
gator’s j«sk(saion, the mortgage>debt wat directed to 
be apiorti nod bctucen the 12 properliet, and tho 
mortgagee vrsi not to he alloHcd to take outexecoti n 
against the jropertv which had passed out ef the 


the othiT (Icicu propcrtiia. Uau Dstrx 1 >utb « 
llonESii CncBCKB Cuowdubt 

[1. L. R., 8 CbIc.. 403 . U C R., 663 
230. . Charges oa 

*eparat4 morlgagt t properlitt —One of tw imoataba 
{on a mortk.agc of which .1 had obtained a drotee 
hitb an otder for sale of the mortgaged pn^Krtiea 
TOt. ui 


MORTGAGE— «>n(inur(f 

6 SfARSIIALLI&G — contiiiiir(f 


...... . a. A. , . . . V-*- _ ^ 294 

hAxooB An CaowunBT r Bam Doolab 

[13 C. L. R , 273 
281 By a mortgage- 


perty joiolly mortgaged by * and T' fell, along 
with other property, to the share of T and tbe 
third brother A In l'^>>l the plaintiff B sued S 
ou (lie (ccond of the alore mortgagee rir, that 
of the SSlh July 1878 He obtained a decree, and at 
tbe ule held in ixecntion of that decree himself 
purchased the property eompnied in that tiort,.agc 
In the meantime on the 27th lanuary 1882 and on 
the Cth Dceirober 18S3, T and A reipeethcly 
Diortg^ed, with possession to the defiiidant V por« 
tMR«of tbelADJeoaprmt] > i the first mortgageof tbs 
24tb January 1878 In I883 the plaintiff filed tbo 
preetut suit up'>D his first mortgage of the 2tth 
Jaiuary 1876. claiming to rieoicT itilC 14-0 from A 
and r personally He ala'i pra\ ed that the defen* 
daat J/ Hliohad been in pwsrstion of the property 
m dispute, sh uid be prevented from obstructing him 


n{K>o »n ezccuti n of the decree obtained be him 
upon bis aennd mortuage routj not now seek to 
burden the remaining lauds included in the niort 
gaue with the w1 olc of the mortgage-elebt but that a 
proportionate part of that debt must be satisfiid 
Ueld that the pUmliff eouM not ricnrer the first 
mortgage.dcLt from the ritnamini; lauds without 
deducting a | ro] ortionatc j art of that debt. A 
inOTt».agre Will not be allowed witho it si-eeisl rrasoii 
dtliberaUly to execute his decree exclusively airalnit 
caieof the owners of the equity of rcdemition for the 
whole debt Ilam Dim Dhurr J/ohtfA 0«is.fcr 
CAotrJhrj, J L J2 9 Cale^4 6, aiitoreeh McBo 
BAOittwATOr Ualasi Tbiubas 

[L la R., 13 Rom, 46 
283. Tranifer tf 

Proptrlg At(, » Sf— J/arsialfi«y— Crc/i/cr* of 
eo-ymreraary aad sr/>ardl« crcJitocs — buit by the 
9 I 
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6. MAB.SHALLIKG — continued. 

Tje satisfied from atiy other source. ' Per NoBirAU, J. 
— If A has a mortgage ou two different estates for 
the same debt, and B has a mortgage on one only of 
the estates for another debt due from the same party, 
B has a right in equity to throw A in the first in- 
stance for satisfaction upon the security which he, 
B, cannot touch, where it will not prejudice A’a 
right or improperly control his remedies. A pur- 
chaser of one of the estates lias the same equity as a 
mortgagee.'* Bishowath Mookebjeb ®. Kisto Mo-‘ 
HUN Mookebjeb . . . 7'W. E., 483 

270. Priority — Mar- 

shalling of securities — Purchaser for value. — Where 
the owner of certain property mortgages it to A, 
and afterwards selis a portion of the mortgiged 
property to B> it is not incumbent on A in suing to 
enforce his mortgage to proceed first against that 
portion of the property which has not been sold by 
the mortgagor. IjAba Dilawae SabTai r. Dewan 
Bobabibam . . . I. L. R., 11 Calc., 258 

271. Money -decrees 

— Doctrine of marshalling — Mortgage-decree — Sur- 
plui sale-proceeds.— The doctrine of marshdling does 
nos apply as between a mortgagee and attaching 
creditors of the mortgagor who hold mere monev- 
decrc-es. A mortgagee brought a suit against the 
mortgagor ti> have a declaration of his lien over the 
mortgaged properties, and obtained a decree. He 
afterwards brought another suit againsS certain 
attaching creditors of his mortgagor to have a decla- 
ration of his Hen over certain surplus moneys in the 
hands of the Collector, who, previously to the institu- 
-tiou of the first suit, had sold certain of the mort- 
gao-ed properties free of all incumbrances for arrears 
of^Government revenue. Ble'd that the mortgage- 
decree declaring the lien over all the mortgaged pro- 
perties covered the surplus sale-proceeds then in the 
hands of the Ccllector, because these moneys must, 
as between the mortgagee and attaching creditors of 
the mortgagor, be taken to represent the mortgaged 
properties. PLeera Ball Moolcerjee v, Banolcfenath 
MookerjeC, 16 W. li., 22S, followed. Kistodas 
Ktodoo 7). "Raotanto Bob Chowdurt 

[I. L. R., 6 Calc., 142 : 7 C. L. R., 336 

A 

272. Apportionment of debt — 

Bight of mortgagee to sell any ■portion of his secu- 
rity. — A mortgagee’s right to realize his d^ht by sale 
oi any portion cf the hind mortgaged to him cannot 
he curtailed by the fact that the portion rf tho hind 
ho elects to sell has been sold by tho mo'tgvgor sub- 
sequent to the date of the_ mortgige and the pur- 
chase-money has been applied to liquidate a prior 
mort"a**c on the laud sold. Kama Baju Suoua- 
BABODU . . I.1..R., 5Mad.,387 

273. — ; Purchaser of 

jpart of mortgaged property loifftotti noiiee — Suit for 
Sale of whole property in satisfaction of mortgage 
— Afarshallina — A ppnrfionment. — The equities 
which apply to 7i puisne incumbrancer in the marshal- 
ling of securities apply also to a bond fide purchaser 
for value, without notice, of a portion of property 


MORTGAGE — continued. 

6. MABSHALLIHG — continued. 
tho whole of which was subject to :i prior iucum- 
brance. Tulsi Barn v. Munnoo Bal, t IF. B., 3S3; 
No via Koowar v. Abdool Buheem, IF. B., 1864, 374 ; 
Bishonatti Moolcerjee v, Nxsfo Afohun Mooherjee, 
7 IF. B.i 483 ; and Kheloosee Cherooria v. Bnnee 
Madhuh Boss, 12 IF. B., ffJ, referred to. 'fhemort-' 
gagees of two properties, one of which had, subse- 
quently to the mortgage, been purchased for value 
bond fide by one who bad no notice of the incum- 
brance, brought a suit to enforce their lien iigaiust 
both the properties originally oinied by the mort- 
gagor, impleading as defendiiuts both the mortgagor 
and the purchaser. Meld that, while there w:i 3 no 
doubt that, if the purchaser was compelled to pay 
more thaii the share of tho mortgage-debt appor- 
tioned on the property purchased by liim, ho would 
be entitled to contribution, yet, in a suit so f7-amcd 
and having regard to the array of parties, such an 
apportionment could not be made at the stage of 
second appeal. Eodh SUb v . Bajc Habakk 

[L E. R, 7 AIL, 711 

274. Bight of cre- 

ditor to realize entire debt from one parcel of land 
mortgaged. — T, in execution of ji money-decree, 
brought to sale and purcliased certain lavid of *9 in 
1875 and remained in possession till 1879. In lS7'i 
V obtained a decree .agaiiist S, whereby the lands 
purchased by T and other lands of S were dcchircd 
li.able for a mortgage-debt of 111, 803-8-0. In 1879 
V, 171 execution of this decree, attached 7ind bmuglit 
to sale and purchased tho lavids in 2’’s possession. 
Held ill a suit by F to eject T that A’w.-is entitled 
to rccovei' the lands unless 2’ paid the whole of F‘a 
decree-debt. Tibjiappa r. L.iKnsitAiisrA 

[I. L. E., 5 Mad., 386 

275. Right to proceed 

against several properties — Suit on mortgage-bond 
— Purchase of one property by mortynyee at in- 
adequate price where it mas supposed to be subject to 
mortgage lien.— In a suit to recover principal and 
interest on a bond which mortg7igcd the obligee’s 
share in three villagra. K, S, and P, the defence was 
that plaintiff had paid himself by becoming the pur- 
chaser at a sale in e-xecution of another decree of the 
obligee’s rights in K at a price inadequate to the 
fair value. It was found that, at the s:ile in question, 
the bids were mvido oa the unilcrAanding that the 
property was burdened with the plaintiff’s bnud-debt. 
He/ d that, 713 plaintiff chose to give on', to the world 
of buyers thiit he intended to burden tho village K 
with thvi payment of the whole sum due to him, and 
to k advantage of the lowticss of tho bids to buy tbjj 
piopcrty himself, ho could not now bo allowed to 
pioceed against the other properties. llvjO.'JATlt 
Saeox V. Doobbun Biswahatji Kooeii 

[24 W. R., 83 

270. — Charge on cari- 

ous properties — Mortgagee as purchaser of equity 
of redemption in part of mortgaged property . — 
Property which is tho snhjcct of a mortgage when 
sold in "ftitisfaction must be sold a* a whole, and not 
piecemeal at the pleasure of the mortg.vgcc, especially 
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HOETGAQE — eonltnued 

6 ■MVUb^ALIil^fl— 

willi constructive i otice of its existence, nnd tlvst 
ftccordi igJ/ tbesubsiguciit mo-t^agii to the pluntifl 
<ompiay were entitle I to pnoriti i/el i, oi apin*l, 
Coi LINS, C J , and Handlev, J »l>tl»it Uie plain 
tiffcouipanv were not ailtctcd "ith lonalrattive 
notice of the mort^a^c of tlie second defcniUnt by 
reason of lU reicist''aiion or of tlitir failure to starch 


neglect under the Transfer of Property Act, a 78, 
apart from the ciicumstances raising a snaptcijn of 
fraud on hia part Qu(»fe htthef the case mioht 
□otliaie been decided against the second defendant 
on tho ground that his mortgage was merited in the 

conseyance of 168Q Sms IfatT't ilffltr Masrah 

^ BtjiLDiaoCoupAits: . I Xi II , IS Mod., 268 

Affirming the decision in Uarbae llOliDiso 
CouPASZ « UowLASDSot I. Ii. H», 13 Mad ,*383 
286 — Notxteoffrtor 


f imoR with notice of the former mortgage, - 1 /cW 
J ARBINB, J > dissenting) such aubseqoent mortgagee 
bad an equity to call for a marshalhncof the eccnrities 
lahii favour so as to require the first mortgagee to 
proceed to rcalite his security lu the first instance out 
of the property not mortgaged to the second mort 
gaoCe The English doctrine of marsbilhng of sccun. 
tics applies to mortgages lu the tnofusiil CuOKiiiAL 
ViiaaLDAs c. PotenasD . 1. R., 18 Bom , 160 

287 Tramfer of 

Troperlj/ Ml flVoJ 1S82J, * 81— Notice o/morf- 
— Uroulration — Mere rrgistratioa is not 
« notice” within tho meaning of a 81 of the Transfer 
of Property Act (IV of 1832) SAaa i/ean Mmli ^ 
lludrai Jlutldti'g Ccmpany% I L Ji,]SJdad 2o8, 



Zi. IL, 23 Calc , 700 


288 . - itortjag e~ 

morlyagt lo a«</lcr ptrto* ff partoftkt 
nortyayeJ propre/y — Ao/ice ia p«i««« la ya. 
Afaacri' — Traai/rr ©/ Froptrlp Act (If ofisisj 
TOL. lit 


MOBTQAOE— con/mued 

A MAltbllALLINQ — eoncludtd 
— Defendants hos 1 and 2 mortgaged three prop».rties, 
itr, A. B, niid C to the pUintiff, and aftirnsrJs 
mortgaged 0 ic of them ( t) only to one P. Subse* 
qneatly the pUiutiil obtiiiucd a mo icy h-cri-e against 
di.f<.n<LiUts Nos 1 and 2 in respect of another debt, 
and in cxeculioa attached and sold their equity of 
r«.d(ni|dioa in C aud purchased it biinse f thus bevom* 
ing full orncrof C, which ho then sold to another 
person for ItlOO P sued on his mortoage and 
obtained n decree and in execut on property i w is 
sold to defendant No 3 Subsequently the plaiutiS 
sued to recover his debt by tho sale of propirties A 
and B only Defciidaiit No, 3 claimed that the 
secnniica should be murshalLd and tfiat the debt 
should bo aPFOrtioncd and that property C th uld 
bear its proportion of the debt Held that the third 
defendant was entitled to have the debt api<Orti ned, 
and that property C slio ild bear its proportion of the 
debt When the,pUiDliS purchased tho equity of 
redemption in C he purchased it subject lo Its due 
proportion of the mortgage debt due to hi itself Oa 
his pnrehase the debt to that extent ceased to exist, 
and the debt due to him on his mortgage was reduced 
by that iiouunt The proportion of the debt thus 
wiped oat depeuded on the proportion o( the value of 
property C to the rest of the iDOrt,.aged property. 
Held alio tliat the tlilrd defendant bad a n^ht to 
hare the secuntici marshalled That right extends to 
a purchaser, and is not co ifined to a puisne tueaui* 
brancer Uodh ilal v Pam Unraleh, I L R,f 
All 711 lollowcd. J7eM also that the fact that the 
third defendant had notice of the plaintiQ i mori^aijO 
did not aSect hii right to have the securities mar* 
shallcd. The question of notice was immaterial pnor 
to the passing of the Transfer of Property Act, 
Cit«a</ai PilKaldat \ Fii^eAaiuf, / Ls P IdPon, 
idO, followed. lilxauUAs UauDAS r Jauvadas 
S uA^XARLAL . . L I*. It, 22 Booi , 304 

230 Troivs/tf 0 / 

Proprrtp Act of IS32J t S2 — i’urcA iss bv 
mortyayee al aueUon of portion of the morhjaged 
property ~Ffftct of mei pureiaie in reducinj 
the ittortgajr^lell — When a mortgagee buys at 
auUioi the oquity of redempton in a part of the 
mortgaged property, each purchase has in tbeabsiuce 
of fraud the clfcct of discharging and extinguishing 
that portion of the m rtgage debt which was charge* 
able ox the property purchased by him that is to say, a 
po tioa of the debt which bears the same ratio to the 
ahole amount of the debt at the valac of the pn perty 
purchased bears to tho value of the whole <f the 
property c mpnted in the martgace J ithmidot 
Sanditf ■/amnad It Shaniar Lai I I P ,23 Pom., 
303 folowcA 2f<inJ Kuboro v Hariritj hinjA, 
I L /{ I lu , 23 < and .Samrro f ■,ir- V Piag^’ant 
Sfyb, U'e^tly Xolti, Jll aS93J. I and Cieaoa 
/«/ v ^•aaii Lit I L Ii 19 ill US, roast* 
dcred ilabahir Prutd ^tHohr, Maeniyb/tn I L. 
P ISCale CS2 Itmat JU khanv JaraUrtsmji, 
td iloorfe I A , 40t , nni Maitob Sioijh r 
Lol.Q lera, S3 , rtferred to. BisnxvKua Dial r.* 
Bau Sabcf . . I. Ia n., 22 AIL, 284 

9x2 
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IdORTGr^GrE — continued. 

6, MARSHALLIK6 — continued, 

adopted so i of tlie obligee (deceased) of a hypotheca* 
tio i-bo:id to recover principal and intoi'cst due oti the 
bond auainst the biuil comprised in the hypothecation. 
Defendant 2Co. 1, the oblkor of the bond, had exe- 
cuted it as manager of a noint Hindu fimily of 
which defendant No. a was a member and for the 
rightful purposes of the family. The family subse- 
quent!. became oivided and the hvi otliceatcd pro- 
perty was divided between defendants Nos. 1 and 2. 
Defendant No. 1 afterwards hypothecated part of 
his share for a private debt to defendant No. 3, 
who having sued on his hyi othccation and brought 
the land t > sale in exi'cution became the purchaser. 
The Idstriet Munsif pissed a decree for the plaintitf 
against which defendants Nos. 2 and 3 preferred 
separate appeals. The District Judge on apoeal 
passed a decree directing that the plaintiff should 
first proceed against all the property wliich was not 
subject to the hypothecation to defendant No. 3, 
including the share of defendant No. 2. Defendant 
No. 2 preferred a second appeal. jTeW that, as 
the plaintiff and defendant No. 3 were not credi- 
tors of the same person having demands against 
the property of that person, no case for mar- 
shalling arose, and consequently that the direction 
of the District J udge was wrong. Oopala. n. 
SAMiNATHATrAN . . I, Ii. B„ 12 Mad., 255 

283. Trans fe c of 

Property Act (IV of 1982J,s. 79 -Priority of mort- 
gages — 6-ross negligence — Registration. — a mort- 
gagee at the request of the mortgagors returned to 
them their certificate of title to the mortgaged pre- 
mises to enable them to raise money to pay off bis 
mortgage. This mortgage was duly registered. The 
mortgasoi-s, who remained in possession of the mort- 
gage premises throughout, having shown the certificate 
to a third person whom they informed of the existence 
of the first mortgage and borrowed RdOO from him, 
subsequently informed him that the first mortgage 
was paid off. delivered the certificate to him, and 
executed to him a mortgage of the same premises to 
secure tiie sum of RlOO and a further sum of H800, 
Seht that, though the second mortgagee had been 
wanting in caution, yet since he had been thrown 
off his guard by the conduct of the first mort- 
gagee in returning to the mortgagors their certificate 
of title, the second mortgagee was entitled to priority 
ill respect of Ill's secui-ity over the first mortgagee. 
DAMODAUA V. SOJIASONDARA 

[I. L. B., 12 Mad,, 423 

284. — Tranfer o f 

Property Act (IV of 18‘i2J, s. 78 — i'riorify of 
niorfitagei — Gross neoHpence —Beqistraiion. — On 
the 20611 of February 1888 defendant No. 1 executed a 
mortgage in favour of the plaintiff company. Defen- 
dant Nos. 2 and 3 bound themselves as sureties for 
the due pavment of the mortgage amount on default 
by the mortgagor. This mortgage had not been regis- 
tered at the date of the evicntion of tlie mortgages 
next referred to. On tiie 27tl! of April 1 b§s the secre- 
tary of the pLiintiff company handed over to 
defendant No, 1 most of the title-deeds which had 


MOKTGAGE — continued. 

6. MARSHALLING — continued, 
been delivered to the pbiintiff company on the execu- 
tion of tlie mortgage, and defendants Nos. 1 and 3 
undertook that they would raise a lo in thereon and 
discharge the debt due. to the plaintiff comp.iiiy, or 
return the title-deeds if they failed in raising the 
loan. On the 20tli April 1888 defendant No. 1 
deposited the title-deeds with defendant No. 4, and 
executed a mortgage to her for R4,000;'and on 
the 7th May 1888 he executed an instrument creating 
a further charge in her favour for R 1,000. These 
two sums were applied by defendant No. 1 to his own 
use, and not in discharge of the pri ir mortgage The 
mortgages to defendant No. 4 described the mortgaged 
premises as being then free fiom incumbrances. Jleld 
that the plaintiff company had been guilty of gross 
negligence in letting the title-deeds out of their 
possession, and that the mortgages of defendant No. 4 
had accordingly priority over the mortgage to the 
plaintiff company. Madras Hindu Uniok Bank k. 
Venkateanqiah . . I. L. R., 12 Mad., 424 

285. — Transfer of 

Property Act (IV oflS82J, ss. 3,78, 101 — Priority 
of mortgages — Gross negligence — Hxtinguiiliment 
of charges — Registration Act (III of 1877), ss. 17 
(d), 48 —Notice by registration — Merger, — In a 
suit for the declaration of the priorities of mortgages 
and for foreclosure, it appeared that the mortgaged 
premises bad been purchased by the mortgagor from 
the second defendant and others in 1 878, under a 
conveyance containing a covenant that they were free 
from incumbrances, and the mortgagor then received, 
inter alia, a Collector's certificate which was recited 
in another title-deed also handed over to her. 
The premises were piortgaged to defendant No. 2, 
who was an experienced sowcar in 1879, and to the 
plaintiff company in 1883, and again in 1884, and 
were conveyed abs Intely by the mortgagor to de- 
fendant No. 2 in 1886 The mortgagor executed a 
rent agreement to the .plaintiff company on the 
occasion of each of the mortgages of 1883 and 188 1. 
The abov.e mortgages were registered, but the plaintiff 
company and defendant No. 2 had no notice at the 
respective dates of their mortgages and conveyance of 
any previous incumbrance. The plaintiff company 
received the title-deeds of the estate from the moit- 
gagor (but net the Collector’s certificate) on the e.recn- 
tion of the mortgage of 1883 ; the second defendant 
alleged that he had held them under a prior incum- 
brance which was cons 'lidatcd in the mortirago of 
187.t, and th.it before the execution of that mortgage 
the raortgaeor had obtained them from him for tlie. 
purp''3e of obtaining a Collector’s cei'tificatc, and had 
told him that the CoHeetor had retained them,' in 
order to aceoant for their not being replaced in bis 
custody. Meld by the borer Court (BiiEpuaud, I.), 

< apart from the quesfcio'i whether the mortgage of 
^ 1879 h,ad been e.rtingnisbod by the conveyance of 
188!, that the conduct of defendant No. 2 in per- 
mitting the title-deeds to remiin in the possession of 
the mortgagor am nnted to gioss negligence within 
the meaning of the Transfer of Property Act, 

8. 78, and that the registration of the mortgage to 
defendant No. 2 did not affect the plaintiff company 
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2 £OKTQAQ!Ej— rontinitfi. 

A REUEiIPTION—«iif».»i#i. 

SOL 2iIortgage Dy coriditional 

sate — of land andaqrttmtot forrt^nrchatt— 


tHJtt C. MaTUOOSEI KA.UAIGUI AUUA BOBI hAlB 

Atebobl 7 Mad., S05 

a07. Uiufruetuars 

morlqaqt~-d.lteraUon of orxgxnal trantacUon.-^ 


TDortgage into a traoiaction of a ddfitcnt nature 
ft nl(^r+r^f*« alwav» a uiorttrasc. ii a pnuciplo 
an estate 
CKADTO «. 

.SSBBHAVTn 

CW,E.,P.B.7© 
A«APiii &i5ait e Nunsoo Siitau . 3 Agra. 21Q 

288 Bight to get back land oa 

deposit la usufructuary moi tgage-Zfrn?. 
Jltg I qf jT3S—^«mand of lanl in excess— fbo 
’ * t, uodrr 

• >acL bu 

. If by 

tbaa i( 

compciikil 111 tlio morC,.a^i.. tbat t< not a matter 
nhteb can justify the mortgagee in Lerpmg posset* 
siou of land irhicii it m fact compnacdiaif Mokcm 
Laic. All AKtJL . W. B., 1804, 218 


■one to wbom tbo equity of redimption has been 
trsDsfrrTrd by a bond fiJa sale. UbeSA SiAou e, 
Bioiio Nath bouAL Bucutii Si'ion r. Baohq 
Nath bniiAl ... 3 Agra, SO 

300. Deposit giving no ngbt t© 

redeem— 0e»9 J?ey X of 1758— Ueny Rrg.XVtl 
o/ltOe. s. 7.— \\Utrcmoniy was paid into Court by a 


A ... a I* . • ■ • ' 

a rei,ular suit ■ • ■ . * 

1793 and M .7 ‘ ■ 

uucli a rase. . . ^ 

ASHOOL BAIUj O • — ■ -a I ■ 

[B. L. B., Sup. VoL, 603 : 0 W. B., 225 


that there were rontained in the deeds indieatimt 
tbat the paities intended to eiftet a mortgago by 
eouditional talc In such a mortgage it it not 
neceesary that the mortgagor sboald tasle binsilf 
ptrionally liable for the repayment of the loin (2) 
The equity of redemption vias ren<cred apphrable 


ajreiiunit for ri purchase similiir to those in itcgiila* 
lion 1 of i703> relating to the deposit of Riortgsge 
money in the Treasury, giving the like tower to 
(hposit. (A) (ho inciuiion lu (ho frcicnt teruntv of 
a sum due ni an account open to be increased, other 
than the price fixed for the repurchase , and other 
matters. Itoagfan Sahaxx XSAajiean Otn, / L 
IS Alt., 3S7 Z R, 17 f d . O'i. .liitincuulied. 
Baakisueh Dab r. Legox I. L. ZL, 22 All, 140 
[L.B.,271. A., 63 
4 C. W. N., 163 

Affirming decision of the High Court m 

fL la B., 10 Ali, 430 
303. - Rtng Reg. 


of a petition for forecl sure a mortaSgordepaiUd tbs 
principal debt, and inUreit for the last jesr of 
the mortgage term, which had expired Intirrst fur 
prior years of the Urm had not been paid, but 
this, according to the mortgagor’s contc&tiun, was. 
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7. TACKING. 

200, ; Principle of tacking — 

JPurc/idse of equity of rctleuiption — Engltsti law . — 
In IS 10 A wovt^ugi’d cainin linuk to 7f, winch l»o 
Inul priintcd in patni ut n rent of liplS. Subse- 
quently in Septeuibir 18 1-t A ^nuiteil a fresh patni 
at a reduced rent of 1100 ; and on the 9th October 
1814 -J inortgiigcd'the siiuu' lands to (\ In 18.'>6 C 
obtained a decree fer the redcini)tiou of the luoitgagc 
to E, and ho paid off the debt to 7i ; but it did not 
appuir that hb tool: aii assiprninent of the niortpoKe 
fer the ])nrp03e of kcei>in;; it on foot as a seeurity 
against inetnnbrance') created by A subsequcnlly to 
tlic date of that mortgage, and prior to that of 
the mortgage to himsdf ; and in 1862 ho obtained a 
final dieree, for foreclosure against^. In a snit hy 
C to set aside the lease of Seplinibtr 1814, — Held 
that it was valid and hinding upon him. Eemhte — 
'The English principle of tacking di'cs not apply to 
mintgagcB of land in the uiofiissil. Gaots Nahata:: 
JiIazc.uuak e. Buaja Natu Chowdhuy 

[6 B. Ii. E,, 463 : 14 W. E.. 491 

291. — Eii'/lish lav . — 

The English ban- of tacking is not I'ccognizeil in 
the Courts of this country. Udaya Cuandija Kaha 
v. Bu.wahaiu J ajja . . 2 B. L. E., Ap., 46 

Odoy Cutiiis liASA r. BuoJOuenY .Tana 

[IIW. E.,310 

292. — lledempt io u , — 

The owner of a house in 1801» in consideration of 
Bl90, mortgaged it to the defendant, and put him 
into pessession. The mortgage-deed needed no regis- 
tration, and was m.t registered. The mortgagor ne.\t 
njortr>a"ed the house in 1873 to the plaintiff for 11300 
by 0*11000 duly registered. He again in 1874 borrowed 
oil the same security a further gum of 11500 from 
the defendant, and executed in his favour a deeil of 
inortcnge which was duly registered. The plaintiff 
in 1S7G sued the mortgagor for possession, and 
obtained a decree, the execution of wbich tbc defendant 
resisted. The plaintiff now sued tlie defendant to 
eject him, and to obtain possession of the mortgaged 
pioperty until payment of the amount due on his 
moitga"C. Tlio defendant denied the plaintiff's 
mortgage and set up his own two mortgages, and 
claimed to be paid the amoutit due on both of them 
before he could be called upon (o render up possession, 
Seld that the English doctrine of tacl.ing was of so 
special and technical a character, and so little founded 
on general principles of justice, that it ought not 
to be held applieaWe to the mofussil of Bombay, but 
tliat the obligations arising out of successive mort- 
gages should be distharged in the order of their date. 
Held consequently that the defendant’s right .as 
against the plaintiff was cither to redeem the plain- 
tiff’s intermediate mortgage, or else to bold the mort- 
gaged property until bis own first mortgage was 
redeemed by the plaintiff ; but that tbe defendant 
could ni t claim to retain possession,- as against the 

■ plaintiff, until his second mortgage, as well as his 
first, was paid off, since plaintiff’s mortgage was prior 
in date to, and therefore was to be preferred before. 
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7. TAGKINQ-concr«dpd. 

the second mortgage of the defendants. Nakayait 
Vjinkoua c. Pandubano Kaaiat 

[I. L. E., 7 Bom., 529 

203. . — Redemption . — 

The mortgagor of an estate gave the mortgagee four 
succissive bonds for tlio payment of money, in each of 
which it Was stipulated that, if the amount were not 
paid on tbe due date, it should take priority of 
the amount duo under the mortgage, and redemption 
of the mortgage should not be claimed until it had 
been satisfied. The representative in title of the 
mortgagor subsequently sued the mortgagee for 
posscbsioii of such estate on payment merely of the 
mortgagc-nioiiey. Held that, altiioiigh sucii bonds 
did not in so many words create charges on such 
estate, yet inasmuch as it appeared horn then- 
terms tliat it was the intention of the parties that the 
equity of redemption of such estate should be post- 
poned until tile amount of sucli bonds had been paid, 
the representative in title of the mortgagor was not 
entitkd to {losscssion of such estate on payment 
mcreiy of the moitgage-money. Auiir Khan t>. 
Koshan Khan . . I. L. E., 4 All., 85 

294. 'Redcnip tio n — 

Fnrilier charge. — The mortgagor of an cst.ito gave to- 
the mortgagee, subsequently to the date of the mort- 
gage, two snccessivo money-bonds, in each of which it 
was stipulated that, if the amount were not paid on the 
due date, it shpuld take priority of the amount due 
under the mortgage, and that redemption of tbe mort- 
gage should not be claimed until the bond had been 
satisfied. The assignee of the equity of redemp-' 
tion sued for possession of the estate on payment 
merely of the mortgage-money. J/eld that the two 
subsequent bonds did not create a further charge on 
the mortgaged premises, although they would prevent 
the original mortgagor from redeeming without pay- 
ing their amounts. Haki Mahapaji Satabkab ?•- 
Baz-ahbhat Raohhnath Khabe 

[I. L, B., 9 Bom., 233- 

205. — Stihseqaeni 

agreement — Covenant to pag an additional sum-. 
Charge— Compromise.— In a suit on a mortgage, 
dated 1878, it appeared that the premises had been 
mortgaged in 1874, but tbe mortgagor bad been left 
in pObScssion under a lease ; and that a suit biougbt 
by the mortgagee (on tbe rent reserved by tbe lease 
failing into arrears) was compromised in 1877 on tbe 
terms that R3,680 should be paid together with the 
amount secured by the mortgage of 1874. The In- 
strument of compromise was not registered, and tte 
amount was not paid. Held that the plaintiff’s 
mortgage was subject to the mortgage of 1874 only, 
and not to the arrangement comprised in the compro- 
mise, Queere— Whether the compromise would, if 
registered, have charged the land with B3,680, or 
whether its effect was merely to make the equity of 
redemption conditional on payment of that amount, 
in such a manner as not to affect the rights of the 
subsequent mortgagee. Uxxi v. Naoammab 

18 Mad,, 30a 
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MORTGAGE— conijnu*'^ 

8. REDEMPriON— con<in«»rf. 
s(t aside. MAtcaBJcN bin SuiDnaMaBpa PaaaiiB 
T Nabuabi Dia bBiTAPPA • L. R., a7 I. A., 216 
311. Redemption of mortgaged 


gB}:co to Gournintnt fo' »c\enuc, with tatercat m 
addiliin to the money due tinder the moitpage. But 
in a suit foT redcuiption. m which tb^ m rtsagor 
deposited before suit tbe amount of the principal aum 
borrowed by Iniu, be i« riititted to a, decree oa 
payment into Court o! the furtU< r sum paid for Oov« 
ernment revenue. Joibbueasu Bot «. Ooumah 

jju . . , . aw.B.m 

312. — Attaching creditors. Right 


PACIX V. hlMB CuirBH 0TSACC 

[LA R., a Calc., 663; 7 C. A. R., 201 

313 . — — Patnidar, Right of, to re* 

dcem.-'-Termi upon ubicb a pit»i<Ur ita* lit lO to 
redeem stated. r AsluTJbvusa IIIbes v Kilratca 

Boas . . LLR,dCalo,70 

[9 C. L. R . 173 : 10 C. L. R., U3 


planter (mortgnsor) of the ida, and tuggcatiog bi* 
rnncurrificc. Uc, w a vritteo srk»o«bdgm<nt. 


purchiaer tioL and nlnined poisrssion. After tno 
years the irortgagor dird, leaving a vtiI), in vtbicb be 
dcaciibed liis )ropcrt), but did not onntion tbe moct* 
gaged factories. Tlic convcjauce to the puwbastr 
was pioductd, in which the n ort^agw was made a 
party, but which was dated and executed after the 
mortgagor’s diatb. It pUTfiurtid to be, jiot an rxer* 
CISC of the pouei ef sale, but a transfer of the legal 
estate bv thu m rtzag<(s at the request of the mort* 
gagori it veai executed by the nortgagees and pur- 
chkitr. //'id, ftrsily. that the n ortgagor’a Ixir was 
not entitled to redeem (see aho ^reoaa/faeacy Jititt 
T. Oalfrdhuni fiertnuan, 3 iad dar , A. A , 319) , 
alat) that, oi eliimisavl rf tho redemjHioi suit, no 
terms or ronditio is cuuld be luifoaed on tbe. dr* 
fendant, who >n tins ease held under the cuiglnal 
ceiitract of sale to whieh the niortga,or asaeiiuA 
Jlill, ueoidly. Ilut even had thecoitraet lueluded 
(as arsUid lor appclUnt} an uiidertaVing to in* 
dimiiliy from liabihtUs, the payment* fou^httu h« 
Tvimbursed vrerc beyond six yean, and uo fraud wu 


MORTGAGE}— eon/enurd. 

8. BLDElfPIIOK-— ecn/iflued, 
prored, therefore as to these the suit was l>arrf>\. 
l/occsn r. \S I3E ii Znd. dur , N. 8 , 230 

316. Con-itixonal 

sa/e— lo, fro<n 


was made and the surety paid the mniey. and took 
au assigooient of the land from the mortgagee. 
Ufld that (he beir of (he uiortg ij.or vvas entitled to 
redeem, and that as a.ainst him the surviy ro il I not 
efaua to fio/ef tue /aiuA as puicuascr (jOiiAEf 
k>BAii c. ^ATHtI BtB APrAJi 1 Bom , 135 

316 Assignee of mortgagor* 

Right of, to redeeni— //uxifiunmA— ba/Au/t 
(eaure —ixlisyaistiasa/ r/ eyai^y oj rtdtmpt^on, 
—A iuortgage*deed of gatkuti Uod coiiUined a 
clause by which tl s mortgagor agreed, at the espira* 
tion of the period for vrUich tbe mottgaga vras made, 
to hive a rasiuamuU of the mortgaged land. In 
accoraaoce with this stipuleti n the mortgagor gate a 
xaaiuaiuib to Covemmint by which bo save up all 
claim to the Uud, which was linn granUd to tho 
iDorteagce Ae/d that the equity of redemptioi (f 
tbe mortgagor was thereby exluiguished ltA>E8 
TAtAD Ataji MaU r. Uaua Bai Kou Mauadit 
Rau .... (3 Bom., A. C., 206 

317. Puisns mortgage-. Right 

of, to redeem— Prn*r murtgaju — A puisne uort, 
gagee it entitled to ridcim tioni the prior wort|.ngre 
who obtains afoiMlosurs decree lua suit to which 
tbe puisne mortgagee it net made a party or from 
the purcUasir m ibe foreclosure suit, and u it 
immauml whethir the puisne mortg'ge >i or is not 
registered, or whither the prior moitkSg>e at tho 
date of the suit had or had net nutice o' ihe piuiiie 


allowid the plan tiff to chany.r hii rase, and in the 
umv suit vc'iiiilted him to rid <ui tbe diieiidaiit. 
bABEAMA BaaaMA r. Viblbaksuapa Oase^uapa 

[L Ii. B., 7 Bom,, 146 

318. . — Btdtmiiun tjf 

/?r«l meWyye ip /er(4fr fBt.rf</o«e — //Wd that a 
uortgapeemitract riciived as a sicurity for a repay- 
aicut of lovn does mt incapacitate the uiorl^sgor 
ftoui any othir dcalmi; with the | r )Hrt), txei] t m 
detewsAuco of the ri,,iit of the tuort,.flger. Where 
therefore a tur,i pisht.1 leesc tisd been ^raiiiiel |i> the 
ditnidaut for Uine veart conUiinii,; a sljjmlati n 
tbAt tbe mortgai.or simuld not alienate or uwlg-'ge 
tbe land, — htlA that a Mcoiid xur'i (as}.^! to the 
{Uintilf made after thceii iretio 1 1 { the i.es« teats* 
term for the purp *e of paying off the 

dibt due OI the first mortgigr, wu tot eo..UUt at 
cePelravening the tirms of ihc fir,t iu«tu;e IiAae, 
and tbe ylaiuliSwu eniltUd to sue to n>loia the 
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I i.ii-:,'i i.» !ii riiJi.m Sin hmi. //<••■/ tint thu 
jl.'.tff 4 , 1.1 iiiii'.liil to Si,!. .-, 11 . 1 'kI!UM>I r. 
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44. ‘‘I !. tin; 1.1 , , tut t!„> ii.(jr:,^4.or ur hi* 

li'.iki’ s.’.iy itil! ii.iiuiifu 11 frtiii suit for 
4 1. t'iiviix t. I'ci.nt roo’>.ii 

[2 Ajji a, 250 
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t i 1 , tiii.c ijii.sjuJ. 1 » iiu which it.n ftiiiiil 
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I . Jk I,; if J : 

J V 14. 4 I I 3 i 'I ti.l 

Ku t.i 4, fi 5 "-fi. t ( iiiitii-i U II L. if. A 51 ., C0 

C. .W. I < i Ki.a.-! f ri.'i; t: V (he •-i rs; lint t- 

Tj.tnt.-ii .... MV, Mi., 278 

UOd. 'riua- for jcdcmplion-- , 

iSil^.t/3*i 11 / r ^ It tMOl t , ImI )l'i.rAfl,~ .V l, I 
g e -.im! ilij.iil-ii.it Ilf the it 1 li.-. uciitl 

oi ii..- 1 !.', ill i! c la.I.-uil of c. jij'.u iiOii fi.r imii 
\ c ir*. .H il, .11 !o !ii4’ ill.ir i. i it it, tiij 11 ! iliil fir iii 
fi J IV!.; !.i i _4 I il! t in iiu \iafi, ui.il, ill 

iKln.i.i, fir ill li lUiii.ili '1 hy ihi 1 * Kiiiioi .iiiil the 
Hiufa.it ot till Him iii.it tiio/ loiiiiiiuiii aiiit 
Kiji'tvit jttir t!..' ixiiirt of t!.c uvtil Ji.irx' ittui.l nt 
1.0 iuili.i r il Mil ii.'.j in.iii ih y/c.'u (!. li till iri ri. i,.tr 
■Wat Il.lll'.iil ill Uiiii'.ti at al.t i'.it.i aftir tln'iHiiri of 
the 31 till 1. ila’ tl.'lll. JI.lU.t.N.v .\ii)tJ.a>.t r. I‘»v- 

jiyj! J l’}.!it'iorr!.i! . 1. 1,. Jl, 3 Alad., 230 

307. - — - - - f/Vrri-e /i r rc- 

ilei If !un~ yi'jci'ii.'ii 31 larreil hy hi i$/ahon — .'‘cc-hi/ 
jHif ti fti'eti.i.— In a anil for riiiiiiijitiou of a 11 ovt- 
(.•aye a litcne w.is jaSBiil t>y loiiatiil lo the ilTici, 
til'll till' 1 nil! was ri iiu iii.ihlc 11) 011 { .iy iiuiit of .a cir* 
tain .auiii on a cirtniii ihite, I lit tlun uat no dinction 
in the dierte that in dcf.mlt of j'.iyni.nt the iioit- 
g.ire he firiclO’id 'I'hia dieuo u.ia not cucutKl. 
atftir thriu yiar* the right, title, and intiriat of tlw 


4l’,4 r, and tii.- d' 4 tie JT .tidivl tint, if 

I'lcii 1 ;i.i 'Ilf. lot [Kilt within the tin.i, 3 (» eiliidi 
Ih. 1 i.t d.o il 1 »t i.'i'l ihiu.iii.ih Till jil linlilT failiii 
to J ly. . 4 :,.! the »..it .ac 4 '. tiiiii.ly »i. o-I (Si-niiwKL 
.aids. til a.iio ii,d fo.' ridinijith n. .dhgiiiy 
that ti.e iMi.-'.'jyf .dci t !i«d I o.c i'tMi Mli-liiil liri.-a 
them ,ff!i !. f/r.‘,.h l.iti'i,- r,yi,'d to the liiftitict on 

I't.i.i!! iii.ij'ie .41. d uiuff'.ictiury ti.ortra.'ei, that, 
the dfcr.t in tic foriiiir toil oily dicidid that, in 
4 id' r t*> tidiviii .'.nd .;i« p 444i-'io,i of the jirojxTty. 
the !..i;:t,'a.o.' iiintl j iv tlu’ a.til thin ioniiil tj 
! V line !>y hiui to the it o'!.' i.'iCtanil di 1 ic t ojnrati' as- 
.fi.l'ft I t m lu hi- s! I 1(3 at to I if a ttioilil »nit for fidi 111 jit On, 
1 ‘l.fii. afti' furthi r iiij'jitKiit of the jiioliti hy 
th-- :i e.rt.' leci, the ti iirl.:ii'.or euuid iiy that the debt 
h id ! 0.4 i'l c> me '•aliji.id from tlu'iisufnu't. Having 
ri.vj.l to t, b'.I 0 ! the 'rrai'jfir of I’rojiirty .tit 
(IV I i Jhyj), in II »iiil h:i 3 'j.;ht hy .a lunfmclimry 
:: oil.a,.!'.' for Jciv .-I'.O 4 in the gionnil tlivt t’.io 

I. I it.a_-4-di!t l.aj ! iKi .ivlUfitd ftom tile utufruct. 
and in which tin j iiii.tiff ia ordi'id to juy so'in thing 
htfvnte the di'.t h i4 i Ot hiiu a-itisliid aa idlMiiil, 
the dicrie j.ii.vd an lin.'t tilth .v "iort--a.;or for non- 

1 ijn.int ha* 11 ' t the iflfiiT of foricKiiiiU' him for 
all :i lie ficm indttiiiinr the jirojit rty. 'I lie ilicisioa 
in frui((ii J/‘ iifia V. i.'weJcc lUctfri 2 A. Hh, 
o'th Iriatid ai rot ! inding jince the jUMing of the 
'i'laiiifir of Ihojiirty .\it. t'hnitj v. /’tiruii Cs’uci'A, 

2 Jijrit. t’Jo', and [h.ruJh ••'iiij'. v. .'ihfo I'msch 

J. 1. Ah. 1 All., ■h-'i. refirrid to. MCJUVUMAI) 
S.VMICIIJII.T Ku.l.v c .Ma.nu l.AI. 

r I, II. E.. 11 AU., 380 

310.' Oinljslonto iet 

rijii/e Jei-rte on f taU of inorlg tydl property under 
,t- Ittfuial of redeinpjiun. KiiUmptioii of a- 
morlgiigo was refiist’tl, aa it ajipi.artd tliat tlie mort- 
g.igid [noperty had htiii told in e.iceution of a ilccrce- 
ugniiiol the iiiort.'a;.or, and that the plaintiff had 
nigkctvd and xifunid to pray that it might be- 
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310RTGAQ^ - eontinved. 

8. EEDEMPTION— con«i«tt<d 
esUte &n the nghtt aad pn^deget enjojed by 
theUtUr KiBBESDJ.rEUJ.uc Mcutaz Alt E sab 
ri,I*B.,6 Calc,I98:5 C.Ii B..213 
L. R., e L A., W5 

322 Rlgltt -MThere mortgagea 

liaa purchased eqiuty ofredeioptioa — Act FI 
of lbS5, Co»wtr«ct»<ii» of^Sale oflt^at e»nd egutfoAio 
rtjfit* of Cl L i 1, Act VI of 

1855> •>! ovri th&t the sUtnte va< dci gi td {or the 
bcDifit of creditors, and <liat it antbonzed sale of 
both th.* legal and equitable nght< of }adgment> 
debtors Under this clause, therefore, an equit) of 
rederaptioo rras a hind of property that might ho 
seized and sold A, a oiortgagee who tabes from B 
as Bccunty an existing inOrt^dge frotn C to B, stands 
in the same pcsition toivards and Is subject to the 


HORTGAQ Ei— ecntiflued 

8. BEDEMPTIOX— eoatiaMd. 
of couditional sale contained lu a mortgage-deed do..s 
not prennt the redemption of the mortgage. 
KatraYAiAL r. PraBaBJJ i. L. B., 7 Bom., 139 


[1 Agra, 234 

328. Bar of right of redemp* 


foreclosure effectually barred the equity of 
rccUmpliOD 7/e/d by the Pnrj Counrit that the 
Sudder Court ought act to hare decided the case on 
the question of foreclceurr, because that question, 


gagi r irceu iiuui tua ii^u • v « - , 

to sale and coniejanec of his ngUti aul interests 
under the mortgage. TortDCcououu't Taoo&s v 
OoBiVD CituxDsa axB 

[llacLJtir.O a, 123 1 Hyde. 289 
323 — — — — Eedemptiott where mort* 



320 Canditioa prc7eatiag 

eflect of right of redomptioa Oscross eondi* 
/(oa an taoreyaye aVe/— Co* I’l/ion rfa/ a/i'er re« 
drmpfto» •"orffaget tioitfd eonfuae ta pottef 


stand betveen the mnrtgagor and tliose rights to 
redeem ivhich that suit in its ultimate issue may hato 
leftopcu and sthrmed tohim ^Ivbsoob Au hnsH 
r. OJooDBra IJak Kuxf . 8 W E., 380 


chaser or taho auay his right to redeem, dTuau 
Ojb r KBiBuax EisnoKX CiicvD 3 Agra, 307 

320. — - — Clause for condltioDsl sale 

—i.^eot oj, on nylt of rs</«ny/ion.— .A eUuae 


^uity hliuouss Muss r Jwibuai Dusorav 

tl L B., 0 Bom., 624 

330. Pooree for rodemptlon 

Wlthia alx montbB—rrans/rr o/ Proptrlu let 
fir «f tSS2J, pmtuo to g S3~iIvri3c<s*~F*- 
piratia* qf «i* mea< 6 « tci/bcaf IppUcO' 

fion after **p\raUa^ of tnotUAi to tjfea-i tii 
tint* for re>^etNy/ion — lu redcmplion suits the origi« 
nat decree (psMcd Under a Oi of the rranifer of 
Bmperiy is On/y in (he nature of a deerva mn. 
nod tb« order passed under a. 1 3 is in the nature of a 
ileCKe absolute Under the prqriso to s. 33 of that 
Act, sm application to catend the time f r rcdtmpti a 
fixed by the ongiual deme may be ma.le at any time 
betme the decrco absutute Is male. hs'iDasu r. 
BAUAJt . . . I. la IL, 22 Bom., 771 
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MOIITQ'A.Q’B — continued, 

8. REDEMPTION — continued, 
first mortgage. Dookhchobb Rai v, HicAyuTOOL- 
lAH . . Agra, B. B., 7: Bd. 1874, 5 

See Mahomed Zakagolda v. Banee Pebshad 

[llsr.W.,Ed. 1873,135 

Sheopai V, Been Dyad . 5 B". "W., 145 

319. PureRaser of equity of re- 

demption, Eight of, to redeem— Usufructuary 
mortgagefolloiced by sale — Revival of mortgage by 
cancehnent of sale — Attachment in execution of 
decree. — Z mortgaged in 1859 certain immoveable pro- 
perty, being joint ancestral property, for a term of five 
years, giving tbe mortgagee possession of the mort- 
gaged property. In 1861 Z sold this property to the 
mortgagee, whereupon the sons of Z sued their father 
and the mortgagee, purchaser, to have tha sale set 
aside as invalid under Hindu law, and in August 1864 
obtained a decree in the Sudder Court setting aside 
the sale. The mortgagee, purchaser, remained, how- 
ever, in possession of the property as mortgagee. In 
May 1867, Z having sued the mortgagee for posses- 
sion of the property on the ground that the sale h.id 
been set aside as invalid, the High Court held th.at Z 
could not be allowed to retain the purchase-money 
and to eject the mortgagee, purchaser, but must be 
held estopped from pleading that that sale was 
invalid. In November 1867, one K having caused tha 
property to be attached and advertised for sale in the 
execution of a decree which he held against Z and 
his sons, the mortgagee objected to the sale of the 
property on the ground that Z and his sons had no 
saleable interest in the property. Tliis objection was 
disallowed by the Court executing the decree, and the 
rights and interests of Z and bis sons were sold in 
the execution of the decree, JC purchasing th^m. In 
1 878 K sued as the purchaser of the equity of .re- 
demption, for the redempition of the mortgage of 
1859. Seld that K was entitled to redeem the pro- 
perty. Seld also that, the mortgagee not having 
contested in a suit the order dismissing bis objection 
to the sale of the property in execution of K’s decree, 
he could not deny that K had purchased the rights 
and interests remaining in the property to Z and his 
sons. Held also that the mortgagee had no lieu on 
the property in respect of his purchase money. Held 
also that, it being stipulated in the deed of mortgage 
that the mortgagee should pay the mortgagor a cer- 
tain sum annually as “malikana,” and the mortgagee 
not having paid such allowance since the date of the 
sale, the plaintiff was entitled to a deduction from 
the mortgage-money of the sum to which such allow- 
ance amounted. Basany Rai v. Kanauji Lab 

[I. L. B., 2 All,, 455 

320. . Purchaser of property. 

Bight of, to redeem — Suit for ejectment where 
thete is an equitable lien on the property.- In 
1843 B L obtained a decree against R C and R L, 
and in 18C3, at a sale in execution of that decree, the 
plaintiffs’ ancestor purchased the property now in 
dispute and took possession. In 1861 one K It sued 
the representatives of R C on a mortgage-bon<l under 
which a sum of money was alleged to have been 
secured upon the said property, and obtained a decree 


MOETQAGB — continued, 

8. REDEMPTION — continued. 

against the defendants personally which did not 
direct sale of the mortgaged property. The plain- 
tiff’s ancestor bought the property with the know- 
ledge of the mortgage. R R in 1868, in execution, 
sold the right, title, and interest of her judgment- 
debtors in the property to the defendants who paid 
I R5,000 as consideration-money and obtained posses- 
sion. In a suit to eject the defendants on the ground 
that the latter obtained no title to the property by 
their purchase, — Held that, so far as the defendants’ 
money had gone to pay off the charge which H R 
had on the land to th.at extent, they were entitled 
to stand in her shoes as an incumbrancer j and that 
the suit, as far as regards the land covered by the 
mortgage-bond, must be taken to be a redemption 
suit, and the plaintiff ought not to be allowed to recover 
the property without paying the defendants so much 
as on a proper taking of accounts might appear to be 
due to them. Ramessub Pebshad Nabain SrtiaH: 
V. Dooeee Chand ... 19 W. E., 422 

321. — Eight to redeem, sub-ten- 

ures purchased by mortgagee— Acquisitions 
by mortgagor and mortoagee. — Semhle — Under the 
English law, \vhich, in so far as it rests on principles 
of equity and good conscience, may properly be applied 
in India, it is recognized as a general rule that most 
acquisitions by a mortgagor enure for the benefit of 
the mortgagee; and conversely, that many acquisi- 
tions by a mortgagee are, in like manner, to be treated 
as accretions to the mortgaged property, or substi- 
tutions for it, and therefore subject to redemption. 
But semble — It cannot be affirmed that every pur- 
chase by a mortgagee, of a sub-tenure existing at 
the date of the mortgage, must be taken to have been 
m,ade for the benefit of tbe mortg.agor so as to enhance 
the value of tbe mortg.aged property, and make the 
whole, including the sub-tenure, subject to the right 
of redemption on equitable terms, e.g.> where there 
is a mortgage of a zamindari in Lower Bengal, out of 
which a patni tenure has been granted, the mortgagee 
in possession might buy the patni with his own funds 
and keep it alive for his own benefit. An Oudh 
talukhdar granted an usufructuary mortgage of a por- 
tion ( f his talukh, in respect of which there existed 
certain subordinate birt tenures. The mortgagee, hav- 
ing subsequently acquired these birt tenures by pur- 
chase, did not, as he might have done, keep them alivo 
as distinct sub-tenures, but treated them as merged in 
the talukh. The mortgagor, many years after, brought 
a suit for redemption, when the question arose, whe- 
ther upon repaying the sum expended by the mort- 
gagee in tbe purchase of tbe bhts, in addition to the 
amount due on the face of the mortgage-deed, the 
plaintiff was entitled to the possession of tlio estate as 
then enjoyed by the mortgagee ; or whether the latter 
was entitled to retain tlie birt rights and interests 
purchased by him as an absolute under- proprietary 
tenure in subordination to the talukhdar, and to have 
a sub-settlement on that basis. Held that the plain- 
tiff, on repayment of the original mortgage-debt and 
on leimbursing the defendant the sum expended in 
purchasing the birts, was entitled to re-enter on the 



( GOBI ) 
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MOHTGAQpj— oo»<inu«J 

S IIEDESIFTIOJi — eonCinueJ 
Act r of 3S79), tt 36. 37, 153 —In & suit for 
rodimplioti oE UnU mortgaged to tbo deftnd&nt m 
IS 0, tlje defendant pleaded aUcTse posstuien In 
1S7C lie Itad obtained a decree for sale vrLicli lie had 
not executed In 1877i the ManiUtdir being about 
to sell tlie Und for arrears e£ a^siissTnent, the deftO' 
daut paid the amount, and was thereupon put Into 
possces on by the Msii latdar He had retained pos* 
SC8^>0U ev er since and had continued to pay the assess' 
ment. JJtId that the plaintiff was euUtUd to re* 
dicm It did not appear that the land had been 
declarid to be forfiitcd by the CollecUir under 
sa. bC> 57. and 153 of the Land Reicnoc Cole (Ucan' 


norti.agee and rnortgagor bitwein himstlf and tbe 
plan tiff 'Ihe difendant not bavins ezircisid his 
Ji^ht to 8(11 under the di'Ciee of the plaiuUSs 
wiro row entitled to redeem, the sum found due 
hi the decree at its date being taVen as ret ladteata 
bituron the partus BASiisBaiHa r. hTanai. 
cuiBD . , . I. Ik B , 16 Bam , 134 

338, trndertabmg not to aUeit' 

&te the equity of redemption— JliyAf of a*- 
itynes of tatf/ynyor— ^jii^stnea/ of the equtlv of 
rti/tmpiion-—J{tpa^"<int «f *4or/yoy<-<f#5r —Where 
a ta ntgaei r undej'h oV that he n ould not alienate the 
e<)uiiy or Kdetnption, and that the mort).age« should 
t 


dint of the rsUte he had in the properly by tirlur 
of hit equity of red/mption. it ronld uot be piveo 
eff>rt to When a niortg'ige debt is rootrseted m » 
particular eurreney. >c *h ul 1 be repsid >o (list cur' 
Tinry Ibijubas JiTajl JlssvAWtni » iiiSiM- 
£au Gorai. I. Xi. B., 18 Boiiu, &Od 

330, Prior and puisne incum- 

brancee— Penn* inrennirOHCff not inafe o party 
to suit vpoa prur mcvmlratiee —If a prior )urun<« 


2l , 9 All , 12o , and tJ judliur v l/nt t 44*J, J 
i- Ji , lO AH ,520, referred to iianriAR Chaf. 
Siisi c. IvABAti r.Aii I. li. B , 13 All , 316 
340. Bight to redeem first mort' 

gage IndcpendenUy oC later mortgago— 
iSorlyagt to a fnorigageto omt 

ntmttr of the frm for ptrtcnaC loan, eritA s/tyic 
ialitn fur joytaml of neie debt lefort prier 
mortnage debt — On the I3tli July I$7? a firm of 
which defendants ^ok 1 to 4 wire numbers, lent 
munry to on mortRSfC of cirtsin property Sub* 
scqucutly dcfuidant i>o> 2 personally tnaile a fnrtlu.F I 


AIOBTQAQB— coa/inued. 

S REDEilPriOJi— eoafmueJ. 
loan to A. ivbo executed two san tn rtgairr-deedt to 
him of the Same property containing stipulat o is that 
tbcM bonds should be pnil bifirc the mortgasc of 
July 1S77 A dud, and his MidoiT and hcirsassigticd 
the equity of redimpUon of the uort^a^e of July 
1877 to the plaintiff, who sued the defendants to 
redcenu The defendants routiudid that the plain* 
tiff was bound to pay off the two later bonds at 
uiU as the original mortgage-deht Jleld that 
tbe Utirloan by defendant ^0.2 bung a pers ual 
loan by him, the firm, as such, bad no equity to 
insist on Its being psid before the mort^'sge was 
redeemed, whsteicr ti_bt defendant 3 m bis 
poTMiiial capacity might have But lu this suit, 
vrbtcb was one to redtciQ the irortgage, ho was a 
party at member of tbe firm, aud not la bis Indii idual 
eapscity. and he could not thereforo resist the plain* 
tiff's Ti^Ut to redeem on any ground ba>cd on tbs 
promise of tbe Uo bonds cscc ited to himself. 
CBuoraLALGoMSDUAVt c lUracB 

till. K . 18 Bom., 601 

341 Bight to redeem mado 

coodltional on payment by moTtgag,.r of 
Another debt as well as mortgago debt*~ 
Slfi t of that ofAer dtlt iecoininy batrtd Ay fi»aif* 
otioa -itiyAf fo rreferm inorfyays stiff tnljeet to 
eondtiton—A mortgage bond confaiucd a clause 


same tiaie as the mortgage in rcipict of money eiua 
andrr a nccree. and that, "unlm the whole was pan! 
off neilbrr the mortgagor tior any one eiso should 
have a (laim ’* Iho innrtgagce subsequintly obtained 
a decree on tie iniUlmeut bond and mado seirral 
attrnipts to esieute it, but faiUd lusdarhhsst being 
eventually rejected as lime barred U Id that the 
ngbt of redempiiou was u ade (vnditional oa tbe 
payment of what was due o i the instalment bond— a 
c iidili n which was unsslisbc^ aaloig as such sum 
rciDsiucd unpaid, altbougb in contemplation of law 
there might be no loiigir a bond debt still in existence 
owing to a decree haung been ] isscl on the loud, 
and tbit decree having bicomo barred by limiUUoa. 
SenbAA Ualoau Paiei. r llArrji SliRiunAu 

[L L. E , 18 Bom . 765 

342. Becreo for rcdomptlon 

omitting to state oonscquonce of non pay* 
ment of mortgage money within time apod* 
fied XiiRifa/ioa— rrMiii/er of I'nptrly Act fIV 
of iSS3s, ♦ bS — W'here a Court gi'c pUiiiliff a 
decree) for redcuilliou of a niorl^a^o condilioiud oa 
payment by bun of the mcitgagc money within a 
specibcdUme ftwa the date of the dccice, hut « untied 
to state in such decree what wi ulJ be tbero luquince 
of the pLuutifTs lUfauU in so paying in tin. n ortgage* 
pmiiry.- tltld that such truiMKR could net oprr* 
ate to txtend tbe period a'silsble to the plan tiff 
for payment bryeuiil the uiaximuin term proiidcd 
for by s 92 of Act IV cf IbSJ Jai Aislra r. 
AAo/a JVafA. /. L, JU 14 AtU 62t, reftmd tea 



( 6075 ) 


8. BEDEMPTION ^^^^xooi.- 
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■ ^.nrAOOLi-A -1873,135 
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^S=ssa|^.s^;rf'- 

T’ sirrSs “'j “ s £■ 

bMn Wt aB'i® ^lowad to teto«\ tbo 
could not be tgagec,. pv^c 

and to eject the m ^pleading tb 
held estopped ^/pg 67 , one h 
invalid. 1"^ j^ttacbed and ady 
property t® ^ , j,ee wbicb b 

execution o ' ^j,j.„agee objoe 

his sons, tl e “g^^d tb.d 

P'-0P«^^/iZSuntbe proper 
9 ale.ible rntev 

disallowed by 2 

' rights an ^gjlccit „ .t 


ihts and rntere“ = - 

e execution of the 

s«?rt”S 

Si. ®‘‘“‘'?. 

to tbe sale of tbe 
he could not ecu 
and wterests re" 

e°"®- S 

tbe proP^'.'f 
also that, it bf 
that tbe nior 


**c 

w*- 

** ^ 

► — 


<■ , 

: ^*Lntte for 

i w'ltgagee in 

” - «ectgaSor bad 

•- '^-Uu'.ortg.vged pic 

■ ;i.--;“r;“::n:base-money bad 

■ - -■ --.-"£l^tbebaimce^>l,d 

• r sjrcenient. 1 

- a: .-‘■1 *? „i tabcu bis 

--•- l::l^.-‘^“;^^ccnient and 

' bavins 

• nnon enciviiry to 

'*■ • _^q 3 io;--': lias p niade, and 

, ’* . tender bad purchase 

objection 

^ * _j«vn ration 


" .i:. rT. Xi. 

A for redemptrori 

Tiniefis-edf 33— J.jjpfi®®* 

-r^^^rty s;it to redeem a 

^ it . cJccree.-'tn gd I'b'eb P"° 

' '-''t':..-Vo-i decree .^^he vabie of 1 ®' 

'' “months. 

'CZ--^ 't paid "'tbid ^“he at a iat^ 

' . s xTAs “'■'.i , to execute tue ^nder 


-i - ^ 

‘ . ^ 

‘* '■ t^t-? 1 

. fV A* \ 


u3“S.U «w»o" 

TClllsnSA • °J ^ f 

it-vr* r- Xaraitatioiv- rj^f„nsfer of 

> Mortgog^ , erf SHeld 

! coose of action - J'gg S’^:,,„' 7 ore- 

flrZt (ir ofj^ 


t 693 

, ~ lA., 


afcu V — - 

,in sum am 
ot having 

lie, tbe ’ 
he rnort- 
LUce amo 




*>T, ■*' O^'’ 

Tr 


' "^,-«lo 

. V > ■. vedem 

f-' -f^^der * ' 


gio=«reotA^^^^i=p 

•'^%;mn tbe date 

S.VldA.V.'' gjj 

-i»-> ^ ^ 

I, I- ' 

S.unjoo'^ 
erred to. j 


•ictrues 
S6 a 
mad 
--btb 
oftl 
eil 


S^eEATCi.^^ 


,o.u : ■,« ,> 


ndRA-aAAT 


337. . 

,.Sit-'» oOtO* 


'uS-"’-**'"'® 

\ _i 1/7 ni 


"TkS. 


DIGEST 07 CASES 


( COS' ) 


IXORTQAQTj— con^inufif 

5 BEDEJIPTIOIC— ^os/fBv*^ 
decree, the rieht of redemption be barred if not 
exercised mthm the period so limited The principle 
in Ja;par 'SatkPande'v JokhuTerart I L R 
J8 All , 223, applied. CniBiKJt I At. v Dhabav 
Sx-van L Ii, E., 18 AIL, 455 

351 Execution of decree for 

redepiption — Traniftr of Proptr/y Aet (IV 
of 1S3‘), IS 87, 89 and 93— Ex/ewioit of i me 
Itmtied fur payment of deerelal anount —In the 
case of a decree for redemption or frr fori^lmure 
under the Transfer of Property Act 1882 both of 
which dfVTVce eisad in thre reap^i.t apo'i the aaine 
foot ng no extension of the time limited by the decree 
for pa^mcnl of the decretal amoant can be made except 
for grod rauso sho m whether the order under i 87 
m a suit for forceloaure or the order under a 93 in a 
suit for redemption has been appl ed for or not 
Poresk J\atk Uojutndor \ Roijijodu Uojumdar 
I L R , 15 Gale, 2dS dissented from Konsra 
Rnrup 1 t?oitnd<s A’urii^ I L R 1$ Mad 314 
distiuguishi-d Bam Lai. c TetSA Kcas 

[I L. B . 19 AU.. 180 

bet Bajabau Sikobii « CscHvt Lal 

[I L 11.19 All, 205 
Hab^asBai V BAucanesZ. L R 20AU,354 
But see KbdabKatb Hact t Rabt CnvcirltAVB 
[I L R, 25 Calc 705 

852, Stipulstlou postponing 

the right to redeem beyond the time when 
the mortgagee can require payment of the 
mortgage debt —A stipulation postp mug the 
mortgiAgor s right to redeem beyond the tii le when 
the mortgagee can eall m his ntone) it inoperati«e 
Aldnl Bak V Qnlam Zilani 1 L 11 30 Bom 677 
followed Sabiv UoriBAK Maradc 

[L L R., 22 Bom., 3X6 
But see Kbisuambaji t Mahesatab LABSDUA'f 
OoBDUALEEAB I 1, R, 20 Bom , 346 


10 a mortgage, that if the mortgage money is not 
psid on the due date the mortgagor will sill tbo pro 
prrty to tl e mort.agee at a price to be fixe I by 
umpires is unenforceable as constituting a fetter on 
the equity of redemption Kawabam r KuttOOLT 
[L L R, 21 Mad , 110 

354. Covenant fettering right of 

redemptioa—Cacenant for pre f«rpt oo of seorl 

gaged properly m farou' of mortgagee — Co latersl 
adxantage—Transfer of Property Aet (JV of 
1883/ e 60~A pwition in a mortgage wnich has 
the tffect of present ng redemption of the mortgaged 
piopcrty on payment of pnncipsl interest and c ste 


MORTGAGE— eonfinusd 

8 BEDEJIPriON— coat.nseif 
right of pre-cniption in rcipcct of the mortgaged 
property at a price fixed by reference ti another 
share 11 the same rillagc was pri id fine a 
good co^ensut and enforceable by the mortgage 
B,gg% y Boddm it, L R, 1893, 3 Ch 307 , 
Sanlley 1 mide L R 1399 3 Ch 474 and OrKg 
T Tngg 9 Mad 2, referred to. Uiual Jati r 
Bibama krAB L Is. R, 22 AIL, 233 

355 — RigbtofmoTtgagortoredbem 

land 80 taken in exchange— Afor/^cryee taking 
other land in exeianpefor teor'paped Janl—Fraud 
—Forest let ( r II of MS) i 10,cl (dJ—Bumlau 
Land Re enue Code (Ron Act Vof 1S79J, i 55 — 
In 1876 B mortgaged certain land (Suricy "Nos. 51 
and 52} to 8 ulodicl and his brother O Buccecdi.d 
him The iorest Repartmrot being desirous of 
scquirmt, the mortgaged land entered into negotin. 
t oos with O who adm tied that he was only a n ort* 
gagee B (the nortgagon I ad left the Milage, and 
could wot be found [JndcT these circumstances, it 
Was amiaged that C? should allov the osseumiut to 
fall into arrear upou which foe crument would forfeit 
the bolding and that G should rcci ire other land 
(Survey ^o lOo) m exchange IbU arTungement 
was aetaslly earned ost G recened barrey So 105 


of 1876 The defendant co itrndcd that tbit land 
was not Bub]rct to the mortgage and that by tbo 
exchange G had acquired the f ill o vnership in it. 
Held that the plaintiil was entitled to redeem burvrv 
ko 10» The mortgagee G, had lost the mortga oi'a 
equity of redempt o i in the mortt,aacJ laud by 
fraud and the land (hurrey ko. lOo) which he 
obtained lo excl ange was therefore subject to the 
mortgage Ue leld the equity of redem]tioti in 
this laud as tri stce for tbe mortgagor Uabaji r 
hlaosiBAU I.E R, 21 Bom, 306 

368 Second suit for redemption 

—Transfer of Property Act (IV of 1833), et 93 
and 93 — Decretal money not pud icitAin the (imi 
Ittniied—Cxtil Procedure Code s 13 — J?e»y«rfiei/a 
—htyht of euil Held that a m rtgagor whether 
I . ^ « muiA n," n f ifrTietitiri' mnrt'~i e wlm lias 


by the decree cannot subsc<inenlly bring a t arond 
amt for rnUmption of tbe uiort_a„e ii nspitt of 


I L R 7 Mad 
Dalian I I R 

Hat t Razi pi> piv 


423 and J!.tw«sai r uraema 
15 Mad 3t6 diswnUd fro-n, 
L R R*. 10 AIL, 202 
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IS/LOSiTQAGB— coiiiinuetZ. 

8. BEDEJIPTIOJT — coititnucd. 

Sandhti Rhagat v, Muhammad Taji, 1. L. It., 14 
AIL, 350, dissented from. Wazib v. DnuiiAH Khak 

(T. L. R., 16 All., 65 

343. Two mortgages betweea 

the same parties over the same property 
— Right to redeem one without the other — 
Tacking— Transfer of Froperfg Act flF of 1S82J, 
ss. '^61 and 62—Stat. 44 Sf 43 Viet., c. 4t, s. 17. 
— A mortgagee held two mortgages over the same 
property from the saino mortgagor, the one being a 
usufructuary mortgage in respect of interest only, 
and the other being a simple mortgage. The mort- 
gagor sued to redeem the usufructuary mortgage. 
The mortgagee objected that the mortgagor was 
bound to redeem both mortgages. Held that the 
mortgagor had the right to redeem one mortgage 
without redeeming the other, and that, in the absence 
of special contract to redeem both mortgages si- 
multaneously, he could not he compelled to redeem 
them both lost, t'tthal Mahadev v. Baud talad 
Muhammad JIusen, G Bom., A. C., 905, dissented 
from. Shuttt eicorth v. Lageock, 1 Vent , 243, and 
Jennings v. Jordan, L. B., 6 .-tp. Cas., 698, 
referred to. Tajjo Bini «. BnAOWAN Pkasad 

[I. L.R., 18 AIL, 295 

344. — ■ Right ofmortgagormabing 

default in payment of mortgage-money at 
time fixed by decree for redemption— 2V«ns- 
for of Propertg Act flV of 1%82), ss. 87, 89,92 and 
93. — A mortgagor who has made default in payment of 
the mortgage-money within the time limited by the 
decree in a suit for redemption is not entitled to apply 
for execution of the decree after the lime limited. 
Vamabha Vabixa Raja v. Vedabobatti 

[I, L. R., 19 Mad., 40 

345. Decree for foreclosure — Trans- 

fer ofProportg Act( IV of lSi^2 J, s. 87 — Mortgagor^ s 
application Jor extension of time. — In a suit on a 
mortgage a d.cree for foreclosure was passed, a period 
of three months being fixed for the discharge of the 
mortgage-debt. Th e motgagor having made default, the 
decree-holder applied for and was placed in possession 
of the property. The mortgag(.r, to whom no notice 
had been given of the decree-holder’s application, 
then applied for and obtained an extension of time 
for payment, and he made the payment and recovered 
possession. Held that the order was right since no 
order absolute of foreclosure had been made after 
notice to the mortgagor NAiiAXASA Beudi v. 
Pabaeta . . . 1. L. R., 22 Mad., 133 

340. Mortgage with posses- 

sion — Sale for arrears of rexenue caused hy de/ault 
of mortgagee— Subsequent suit by mortgagor for 
redemption where mortgagee has become the pur- 
chaser. — Where mortgaged property was sold at a 
Government sale for arrears of revenue, — Held that, if 
the sale took place owing to the mortgagee’s default, it 
would not affect the mortgagor’s right to redeem. 
The general rule, that a Government sale for ai-rears 
of revenue gives a title against all the world, is 
subject to the exception that, if it is caused by the 
default bf a mortgagee, it does not take away the 


MORTGAGE — continued. 

8 . REDEMPTION — continued. 

mortgagor’s right to redeem the mortgage to recover 
the land. Kalabba v . Shiv aba 

[I. h. R,, 20 Bom., 492 

347. Rights of redemption and 

foreclosure — Power expressly given to the mort- 
gagee to call in his money before the expiry of the 
term, Effect of, on right to redeem — Limitation put 
on right to redeem — Agreement restraining the right 
of redemption. — 'Ihe right of redemption and the 
right of foreclosure are always co-extonsive, and from 
the postponement of the former the Court will infer 
an iutention to postpone the latter in the absence of 
express provision on the point ; where there is such ex- 
press provision, giving the mortgagee power to 
foreclose at any time, any stipulation postponing the 
mortgagor’s right to redeem is unilateral and void of 
consideration A Court of equity will not enforce 
any agreement in restraint of the right of redemption 
which is oppressive and unreasonable as giving the 
mortgagee an advantage not belonging to the con- 
tract of mortgage. A mortgagor cannot, by any con- 
tract entered into with the mortgagee at the time 
of the mortgage, give up his right of redemption 
or fetter it in any manner by confining it to a parti- 
cular time or a particular description of persons. 
Abbdi, Has v . Ghbam Jilani 

[I. L. R., 20 Bom., 677 

348. Right of lessee from ottidar 

to redeem — Transfer of Property Actfl V of 1882), 
s. 91. — A verumpattom tenant in Malabar claiming 
under a lease from the ottidar is entitled to redeem 
the prior kanam. Paya Matathu Apbu v . Kova- 
iiEE Ajiina . 1. 1). R., 19 Mad., I5l 

349. Suit by legitimate son of 

illegitimate member of the family to redeem 
a mortgage made by a previous legitimate 
owner. — The right, of an illegitimate son in a Hindu 
family to receive maintenauce from the family pro- 
perty is a purely personal right, and does not 
descend to his son. Meld that the legitimate son of 
an illegitimate member of a Hindu family, who, as 
such illegitimate son, might have had right to main- 
tenance from the property of his father, had no such 
interest iu the estate belonging to the family as would 
entitle him to redeem a mortgage made by a previous 
rightful and legitimate owner of the estate. Bab want 
SikaH V. Roshan Singh . I. L. R., 18 AIL, 253 ' 

On appeal to the' Privy Council — Roshan Singh 
V. Baiwant Singh . I. D. E., 22 AIL, 191 

f4 C. W. N., 353 

where, however, this point was not decided. .. 

350. — — - — - Decree giving a defendant, 
second mortgagee, a right to redeem a prior 
mortgage within a fixed period— N/fect of 
appeal — Limitation. — When a decree gives a right 
of redemption within a certain specified period with 
a certain specified result to follow, if redemption is 
not m.ade within such period, the mere fact of an 
appeal being preferred against it will not suspend the 
operation of such decree, and, unless the Appellate 
Court extends the period limited by the original 
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HOB,TQAGS — co»'»n«cd. 

8 REDEMPTION— ccnfjHMrf. 
dccreP-boUer. PUintill having inslituteil this snit 
to 8(t aside the sai I sale or to h i\c it dieUrod that it 
(Iidnit aifccthis nphtucdirthesaiiiaunait) U-td 


tts true coistruction, not a di-rree for sale, the cuse 
MBS one of attached property being toIdatthein« 
stance of the nortgagee m Cxrcutiot of aiii>ney'> 
decree, and so withiu the piohibitiou of t 83 of the 
Transfer of Pioperty Act The conditions under 


diecree and tale' thereunder, or, if tbero it no mort* 
gage by a decree for money nnd sale of the attached 
property, but they are not affected by a tale broucht 
about in defiance of i 99, (a) that the suit wot not 
barred by i, ^44of the Code of Civii t’roccduro,aiid 
that plaintiff was entitled to decree for the redimp. 
tion of hii ihare. JUtQOBiMiw CfiBrrt Bt>ap« 
;eA«Atii , . 1. 1,. B., 22 Uad., 372 

861. ■ — ' Bight of rodempUoQ— 
/nre/anfdpy afie)iaft<!»->^«ecu<i<}n proettdtn^*— 
Bereaae Salt Zaw (Att Xl of IB59), tt. IS, ii— 
Sale for arreart of Oorernnent rertnue -itorU 
J»ge—Sale »» txeealiaa of morlgnge decrte.—\ 
decree nas obtained for the tale of a inoiigaged pro- 
perty, bemg » share of an citite, on the 91st August 
ISStf. In execution of that decree, the property was 
purchased by tho plaintiffs on the 11th Uecember 


by the plaintiffs fer tbc }<o9srssion of the prop rtr 


ties to tbc cuutrary, tlieir n,.Iit of 'cdcmptioi was 
cxlingniibcd. Har SnatekAs PaASap M>aii r 
.Su*\v OoBiSD SUAW . L Ii. B.. 3J Calm, 

t4C.W.N*3n 


I^OBTQAGB -eosftnued. 

8 UEDEMPTION— cone.aBcd. 

(il) Rbdemptiov op PORTiO’e op Pbopebtt. 


3j3 ■> — — Bight (o redeem share of 

property wh'rs part has beea sold for 
arreais ofrevenua —A morteaeO. cam ot redeem 
ft shtrc of the mort^uzed pnperty, 1 Ins rule is Hit 
ftffiCtcd by the sale Of part of the moit^agcd 1 tndi 
fur ftrreATAof revenue, IlASnitl r. acjeet sivok 
[W. R., 1864, 217 
Bau SAEcre *iNan r. Ra« Lou Do»s 

[21 W. B., 423 

384 Payment of proportionate 

amount of debt— /c retain jrtpertg till 
tc&nle paid —A xur-i-pnbpidar iseniitli'd to retain 
Ibe whole property plid^-rd to him until the whole 
debt has been paid to him It is optional uith him 
to relinquish anv p’rtion ntbvr on nco'in,; a pro- 
portionale amount of what is due to him orotherwue. 
Uosesuoa sivoa c. Dilbeb Siuot 

[Vr. E., 1864, 290 


tile entire debt. UaibboOddbbb r I nuanoo diRos 
[W. B., 1864, 75 

366, — £e<feinp/ieit of 

iokolt e'/olt la one ofitreral norfgngart — Mort- 
gagedebts arc indiiitible except whtro there sa dis* 
tinit notice on the ficeof the mirtgngc deed of the 
separate sham of the in >rtgng< ra. One 0»iDort* 
gtutr or his rcpr.ieutative may mlcem the entire 
catatc. if joint and undivido-l, by payment ot the whole 
of the n.ort»agc-m >ncy Rau Kuisto Mahjueb v. 
AuEBBoouissa UiuBE 7 W. B., 314 

>1.1 Reza r Tarasoobdebeb 2 W. B., 150 

367. Trantftr of 

Propertg AA (If'' of tt 60, S2~rarlial re- 
demption- ConfribulioH, — A mortgagid t«o houses 
to B for RJO ■ C purchased at n Court sale .s'a 
ihtcrcst in one of the h rnscs, and i Id it to tbc plain* 
tiS The plaintiff sutd to rcd.em the b ure, and 
prayed that the mnrtssgcc be < rdcred hi eo i\ei it to 
heron jKiymciitof HlQy. Ueldlh t ihr suiltlnuld 
be disuiiicd. KQPPtgAUi CiiEttt r I’aPatuc 
A uitAi, . • , I. B 17., 21 HTnd., 368 

368 - — — Payment of 

propartioMie ptrl o/ "here moneys Wire 
advanced to scvrral mortgapors, wlio owned the 
mort-aged Und m crrtani dtlln.;d shares, and the 
mortcogec. by purchasicgthc interest o( some of the 
niort,.-s^ors iu such Ian 1, niohe up the Joint seeurily, 
the rcuiaiuing mortgagors wore held to be entitled to 
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I5IOIITC3-AGE — oant'nued. 

8. KEDEMPIION— co)i;mwe<?, 

357. Riglit of member of family 

"to I’edeem — Mortgage bg manager of undivided. 
Jamily — Sale of mortgaged, property under money- 
decree obtained by mortgagee in reipect of other 
debts — Purchase without leave of Court by mort- 
gagee at Court-sale — Transfer of Property Act CIV 
of I882j,s. 09—Cirit Procedure Code CMct XIV of 
1882), s. 294. — iS, his son <5 D and his grandson the 
pliiintifE D (son of a prcdoceasod son) were undivided. 
In 1875 S mortgaged the property in dispute to R with 
possession. After S's deatli in 1877, S I) managed 
the whole estate. In 1878, during D’s absence from 
his native village, R sued S 2) as the heir and 
representative of .S in respect of other debts, .and, 
•obtaining a money-decree against him, attached the 
mortgaged property in execution of the decree. 
After the attachment, R, without notifying or dis- 
closing his moitgage-lien, caused several of the pro- 
perties to he sold and, without obtaining leave from 
Court to bid at the sale, purchased some of them in 
the names of his defendants at an nnder-value 
and henaml for himself. In 1892 D brought his 
suit against R, S D and the benami purchasers to re- 
deem the properties so bought by R. The lower 
•Courts found that the money-decree which R ob- 
tained and the execution-proceedings thereon bound 
the estate. It was contended that the execution- 
sales had not been objected to under s. 294 of the Civil 
Procedure Code and were therefore valid, and that the 
plaintiff consequently could not redeem. Reid 
that the plaintiff might redeem, although ho had not 
taken proceedings under s. 294. The fact that the 
mortgagee R had sold the property in execution of a 
anouey-deoreo did not free him from the liability to 
be redeemed as mortgagee. The sale rvas rendered 
nugatory, not by the provisions of s. 294 (though 
permissiou to bid granted under that section might 
have validated the purchase i, but by the impos- 
sibility of a mortgagee by such sales and purchases 
freeing himself from the liability to be redeemed. 
JllABTAND BAIKEISHNA BHAT V. UHONDO DAMODAB 

JKoikabni . , . X L. K., 22 Bom., 624 

See Mayan Pathnti v. Pakpean 

[I. L. K., 22 Mad., 347 

358. Money decree obtained by 

mortgagee— -Ea:ec«<ioii — Sale of mortgaged pro- 
perty in execution — Purchaser at such sale — Title 
of such purchaser — Transfer of Property Act (IV 
of 1882), s, 99.— Tr or to the passing of the Transfer 
•of Property Act, a mortgagee .obtained a money- 
decree against his moitgagor, and in execution sold 
the moitgaged property. The son of the mortgagee 
bought it at the sale. Re'd that by his purchase at 
the execution-sale the son took an absolute title, and was 
not liable subsequently to be redeemed at the suit of 
"the heii s of the mortgagor. JIarfand Balkrishna 
Shat V. Shondo Damodnr Kulkarni, I. L. S., 
22 Bom , 624, distinguished. Semble A third person 
purchasing mo.'tgaged property bond fide at a sale in 
execution of a money decree obtained by the mort- 
gagee against the mortgagor obtains a good title free 
ffrom the mortgage-lien, unless the sale is made subject 


MORTGAGE — continued. 

S. IIBDEJIPTION — continued. 
to it. HtJSEIN V. SHANKABaiBI GUBU SHAMBnU- 
<3isr . . , . I, L. R., 23 Bom., 119 

359. Impossibility of mort- 

gagee freeing iMmself by such purchase 
from liability to loe .-redeemeA— Transfer of 
Property Act ( IV of 1882), s. 99— Purchase by 
mortgagee holding decree for sale, of portion of 
mortgaged property, subject to' mortgage— T/ust 
Act t II of 1882), s. 88. — A mortgigee having 
obtained a decree against his mortgagor for the 
sale of the mortgaged property, a portion of the 
latter was subsequently sold, subject 'to the siid 
decree, iu executiou of a money-decree obtained by a 
third party against the mortgagor. The mortgagee 
purchased the portion so sold, whereupon the 
mortgagor presented a petition under s. rSS of the 
Code of Civil Procedure, claiming that the mortuauee 
was bound to discharge his mortgage-debt, and should 
be called upon to certify satisfaction of his decree. 
Reid that petitioner was not entitled to the relief 
prayed for, but only to proceed upon the fo .ting 
that the por.ion of the mortgaged property which 
had been purchased by the mortgagee remained, 
notwithstanding such purchase, redeemable by peti- 
tioner together with the remainder of the property. 
On the question whether the purchase by a mortgagee 
of a portion of the mortgaged property at a Court- 
salein execution of the money-decree of a third party 
involves a taking advantage by the mortgagee of his 
fiduciary position as mortgagee, — Reid that the 
principle of the impossibility of a mortgagee freeing 
himself from his liability to be redeemed as affirmed 
in Martand v. Dhoiido, I. L. B., 22 Bom., 621, and 
Mayan Pathuti v. Pakuran, I. L. Ji., 22 Mad.,S47, 
was applicable, even in the absence of fraud or co'.lu- 
sioQ between tlie mortgagee and tbe third party in 
execution of whose decree the purchase of the equity 
of redemption badbeeu made, and that such a purchase 
contravened the principle underlying s, 99 of the 
Transfer of Property Act and expressed in s. 88 of the 
Indian Trusts Act. Eeusappa Mudabiab v. Coir- 
siEECiAir and Land MoBTflAOE Bank 

[I. L. R., 23 Mad., 377 

360. Eight of son not party to 

suit to redeem his Bh.&vo— Mortgage ofunnuily — 
Sate of attached property at instance of mortgagee — 
Civil Procedure Code, s. 244 -Transfer of Pmpertg 
Act (IV of 1882), s. 99, Sale contrary fo provisions 
of. — In 1848 an annuity had been settled on plaintiff’s 
ancestor and his heirs in consideration of his witli- 
draw'al f rom a suit for partition then pending. InLH78 
plaintiff’s father and others then enjoying the annuity 
executed a bond i'or money due by them, mortgaging 
their rights under the said annuity. Instalments 
due under the bond having fallen into arrears, .a suit 
was brought in lr89 in respect of them, and a decree 
obtained, which contained a provision that the right 
to the annuity should be liable to be piocccded 
against for the amount so due. Plaintiff wms horn in 
1891. In 1893 an application was made tor ihe 
issue of a proehimation of sale, and a sale ensued and a 
certificate was given to the purchaser, who was the 
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portion of tVe mortgaged property. EOAnii r 
bQEO Datil I. Ii Xt-i lO All.* 670 

378 — Trauftr oj 

I'ropertji Act (II' t>f 1&S2J, • to re* 

deem entire morljage ly pnniater of ejoily of 
redem^tioa ' ■ « 

^a^e —The 
ongma^^y 
equity of 

who now I _ u 

of the four itcmi nAd, that he wat cntiGcd ao 
to do A mortgage for an entire turn u from tta 
very purpexe ladivuible, and that character of in* 
diTiiibility exists with reference not only to the 


tbemortgago except m coauoaoce withthatpnnciple 
of ludivmbility UtriiuaAt’A'r KAUDOD&t r 
PABAUEavTABi'S hAAtBTTDSI 

[Lli B.. 2aLlad.,200 
379 — _ — Porckau ly 

one of ttctrol mw/jejMe o/ d poWton o/ll« nor/* 
yaytd, yTOftTty—lUdtmpUon hy one o/ tk* nor<* 
gagoTt of kti oirn tior* —The fact that one of 
levtral mortgagee has acquucJ the equity of re* 
demptioa of the ihare of ono of (he mortgagore m 
the mortgaged property does not giie aootber of the 
mortgagori the tight to redeem his share >n the 


hfinTAB IlAi''t' Sant Lal . I.Ii B , 5 A1L,279 
380 ■ — • I/sw/mctoary 

morigagt — Satxefaetyc/o of norfgjgt’itbt from asii 
freci — S«il/wr ir4o?« aortgagei property ly some 
of Mtttral "■ortydyors —In a suit hy some of set cml 
co-mortgagors to redeem the entire property mort* 
gaged, on the ground that the mortjmge debt bad 
been satisfied out of the uinfruct,— iZstJ that the 
plaintiffs could only claim their own sharci. and the 
Court of first mstuice should ditemuoe tho txtent 
of the ^ares after mahing the other ro-mortgagen 
parties. Vaeu Babbsh r. Sadat Au 

[LL RETAIL, 379 
381. ■' — , Deitroelioo of 

indirisitls ekaracUrof properly here the equity 

of rtdtmption of diSircnt ilols of Usd in the posses* 
Sion of a usufructuary mortgagio under one entire 
coutract has been i Id to two diffircnt persons ami 
the mortgsere has abandoned >is jKKicssioa of «i« 
ploti and t^m a haso from the purcb^r of that 
plot, and thereby destroyed the IndiTUsliIity of the 
ongiual cuiitract. the purthucr of the other pbt u 
Tou m 


110B.TOAQE— eoa/iaurd 

8. REDEMPTION— eoa/iBMi 
entitled to redeem hii laud on payment of a propor* 
tionate amount of the mortgagc*dcbt. Mabana 
AUUANNA r FeNDTAIA PEBDBOXettr 

tl. Ii. B., 3 Mad , 230 

382. Redemptloa of wholo pro- 

perty by owner of portion— Proioriionaf «»* 
triluttoe —The O'vncr of a part of the equity of 
redemption can rcJcim the whole property mort* 
gaged from the mortgagee after paying tho whole of 
tho money due cu the mortgage, and has a lien on 
tho sharo of the co-owucr for tho propurtwual con* 
tnbntion of that share to the sum expeuded in 
Tt.-demyAitnit Cms ngbt tit la ua capa\Aa 

of transfer as the aggregate group of interests called 
the ownership S In ono tnuisac^ion mortgaged 
two fields (2«os. 20 and 22) to tf On the Ihth 


P", to whom H again mortgaged the two fields as 
security i2 died, leaiing a sod A, whose interest 
10 field No. 22 was couveyed by his grandfather (S'l 
father) to the plaintiff A was sot a party to the 
couicyance, but attested it with as cxprcisios of 
assent The plaintiff uow ineil tho Jcfeiidast P" to 
eject him from No 2i llt!*i that tho defeudast 
V had a lies on No 22, and that tho plamtifl could 
sot eject him without paving him the amount of 
toch hen IVhcD A purchased No. 23, ho and JJ 
stood in eqii 
J might cut 

against both ' 

leaviog that , 

recovor the . , 

other Ou the other hand, R might redeem the 
whole and seik contnbntion from JJ, or B might 
redeem tho whole and seek contnbution from J2. 
Whichever of the two redeemed, he would have a 
lonal 

• • dm 


sluie of the property cts , field No 22. He then 
mortgaged Lis whole interest to the difciidant V, 
inctudiDg his hen oa Na 22 B who had not yet 
obtained pcesession of No. 22 was entitled to get it 


383 ■■ — ■ ■ — Poreiaitr of 

eowify o/reJfmptioaoypnft of ao ritare.— Thepur* 
chaser of the equity of redemption of part of an 


and acquires a right to treat the ongiw mortgagor 
as hii mortgagor, and to hold that portion of tbs 
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ll.fX J i; ! ill— .‘-I i-s. ! - i ^ t so sLinim; i » »-.v 

ui U- ■sl'l--'*. i.s-.sll'h' •! !.'■ Iivsl !>i-.s is’lj.'ssl 

!.i J.-i\ - S' #s'l,s to f. ft |7j I I i/f U. • ^'"S^ssi laftslft 

s.-jiuti!lj ti.' i I-.i!,!!!7 j' j.-s’i isi.l sit • s. S.ssii- 1 i il.t’ 
la’jiis n ijj.'.ft. li ill till !1 .«*s . .“iJiii i.i' J 0.1 jsO» si lo 

z, iniiitii. i..'it':!.irii*liari isii’.rii ri'.i'.iiiiisliilsu r!.;a.;i. 
Ti.i- si. fi'.sl.i.t cisiiiiisl lo s-i.3r,‘i‘ l!fi j’UiiittlT iv>:tt 

till- rs ;r.sii<i! ^ • ta- t i.i's! i>{ thi- smn is iiii li ii.- oi!s.:‘ tl 
111- iu.l J loS n» 3‘ii ftini- i.*s. 'Ihi- .''iilci.'iiiiiits.' 
i!t« illo.s 1 il tils' sis Is ill! si.t'ft s'l^iiii, mill criiirstl 
rstistujtioi S' I )a\iiiiiil by tlio [’Uinliil of (MlU-l'l--, 
Uiii.; oiU-t!iiril of l!..- siiiij .ills' on the u.ort.M^i‘, In 
»ji]i-.il, til' l.i.tricl J fouiiil tli.it Uis; licfiiiilvsit 
li.ml till Jiroiisl till- 3lk.;sil iii^iiuiit of 
mill lu' iilioiViiI tin.' jii.iiiitilT to iKdiicl from the aum 
due on the mortgjitc iviiich lud liciu juid 


MOIlTOACiL'--e„i 's'dae,/. 

i: I lo.v-sr /. 

to til - ;>y si,, ., 5 „ nort^.^.orj. (Jti 

«jij. ,1 {.y d- f.inii'!;, — //f/f, v,iryiis_- il,,^ 

‘-s' - ‘ ‘ * f til sijsir.st ti.it till* jiiii iiiff ,iu 

'•‘^t snt.tlsd to tills i!( ,1 . 1 1 o I. Tlic tilts 1. ort. i.tra 
i.a S I »sr, 1 *;, ,f ’ll, jii.ikitiif *11 ri»iit to 

!>-l.n-, I, ftt . ‘I.Jtil.y.n rfs'itiy liiiSi.is'i fr t.i t};,, 
f-'ii I... I (._> ill o'li r t..ji ti.,{ tinre 

SIS , I .^'1 , J| i ,l II..M1.1 to I. i.irii ll.i" *'11,.1 

jr.ii I IS, il I Js rr.'ht I. t. s. V Siicsr itl 

lii .1 .trt 'ilitntt. K'.i iit;i i •'iii.;. .'t 

CL L. II„ ir, Bam., 183 
»i/y, . ..... !„ 

' -I’t.frr J ..S' .r n, re .I’-rj /, 

ft /si- s la i ft ‘f j .fhtthU. IV'll. !1 ft.lirsl 

I s.s.ftof iiii 1 iS si-ir- i 1 I'.i!.. I. ii i' !< jiiopittv 

;. . t. ti,.!.’- s!,i;s .'.itii Jill.) i. 11 to .i.-is’l.ir 
III, '{ si. It-;, i f i. ii.i .r ti.ni t;:.- 'Bi.isl.' 

'•■■If ' f vs-. . > I, I . s ■ i‘ tl 1 t.> ri'Is-:;. t!..' 

;i. .. ■! :!i r< i n i j'l.'tition of tin jiro- 

i.i't;. i s.'viri! looii.iri 

.'.'sft’ijft .t-l'l A' -H /sftot ) ,|I .5/l'SU 
i .' ifi .ak.'/K. I !„ it.. <) J! I /., >il. f. Ilo.rs'!. .Y iro 
ilirt h-it* V. » ‘ij . r.'i J /, /. I't a ,i , tiji, 
...it, 1 ..;, I T.iuit: ciirtTi r, i:t'.ti.vitii.i 

.4istH . . . I. L. IL, 20 iliiU., liO;? 

37'4. i’aft-i"'! Ilf vf 

t , » r_v </ cr /ft ft; tl IS ./ y >ri / j r / rrly Ay o.is' iij 
jffiit 11 ftfy / if /fti.ss .'ll, J tjf fur- 

i’. i.rr . y } > I'.rf yjrt, " iivr. o'li of isral ti.ort* 
i-ijc: 11 . Itli'- s'|i:t;y 1 f t»s!. tuj't’.o.i .i> to 
A I irl s< ti.i' :.,i:;,a.;ij {■•op. rty. ti." j. ireLior of 
I'l'kirj itl fs i.vt !!.':> !‘i • iiiitiisl to Tidi i'll), nnliij 
J.s-.,;i.-!.i:,,‘ ft tis.' i»;.jL i..of:.-.i,-i.'i!i.,v:. .<ci mx z^.ut 
r. I‘stsK.-»r,t s ft . 5 X. W., 1-lS 

373. - Purcijifr af 

eti lit Jfi-J'!’; J'lf t'p iritr’y mrljttje! Ij co- 
■i\ irin.~~'ii.: } nri-i.li' r of .i siiir.' in an litato 
wl.ifli !.-,d Uiii 'oii.'.iy ii.Q.-t.:i.:'s! ny tJie seisral 
ii.'s, mi.l »-»; ft..'jnintly f-ir.iii-r fliintsd by 

all ’.s .is ii! ft tu .il.il J c If 1 1 u ore '.Sirs' ['irtis!, stud 
fe.'ti.. r.il. I I'f tb..' isboii- sit-ite by ]'»>iiuntos 

t!.' ...-•/s'.al I.. rt„a,n-ft'!ib*. I{tl,l tli.it. re! niiiifiiig 
til. of tiie so-ftiivrifs. hr Jiui’t, if in- ih aired to 

r. ih.ui. .Iuei.i,Vi' all t!..- d-b;» Mith s.-!rK’li they liad 
Ui'.tiy ir fte-ssraity cimrnisl tin' jtojurtv. Ilnoi}- 
ivitr l.s.iJi r. J.si'tnt . *4 2>’ W., 161 

370. J'urfUue Ij 

I iftf,'.' f.-fft ly' I 1 S'lfe in > 1 r'j.tje I priyerii — He- 
ijVh/'.wj fj eur/yj.'r. - Where .ill the liroiiristoraof 
an eatate j iiii'l in itortn-mi'in it.iiiidtlie iiior.,riit*c 
inlissinsntK jmrel.iissi the aUre in eiiih latnte of 
one of the' iiiort.’an' rft, thirehy bi'e.sS.inn Ihe /onil 
cLir.istir if the in rtenys', and one of the' uiort- 
i:i.,crj rnd t'. n.leiui lii» oisn slure and also the 
•lure of 7/. ai.othir of tlie morti:.i,' 0 !-a.— i/eW tlut 
he is'.is siitilhd to rsslieiti hid corn ali.irt\ hut he 
c mill rot riiiistu Jt*t siiare aeuinat the will of the 

niort.ftuie'ft Kcn.a- 2 AIL, 585 

tyjq Ditiiion at 

laorfysiyifcreeunVy -M-juitilion ha worfyayee of 
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8 EEDEMPriON-Mn^nwei. 
mortgageCB, who, oo the oceaiion of the wlfl »m- 
pugtieil, had sued to c^blish their clai® la P***, 
emptioa, were not sow cstitled to question theialc> 
end, secondly, inasmuch as the estate, or the pwtioa 
of It held by the persons whom the plamtifl claimed 
(r. ivTirrscnt uas a joint estate, the plaintiff, hasing 


ha,.,! 
301. • 


• P«reA<»i* ay 
jortiort of equity of ftienplton , — The equity ot 
Tcdemptiou in two mouzahs (the mortgage hemg 
joint} was sold u satisfaction of a decree by a third 
party, and purchased portly by plaintiff and partly 
by the mortgagee himself Slid, on plaintiff’s claim 
for redemption of the part of the mortgaged property 
purchased by him, that under such circumsUncea the 
whole burden of the mortgage debt could not bo 
thrown on . * *)>« ennitv ol redemption, and 

the plamli 
ot the pro 
the whole, 

portionate to tho cclatire value of enc 
properties Scrou r Misssz Liti 

(2 Agra, 83 

393. ■ I — . , .1 Ftirchai0 of 

fiortiou q/ equity of reismptiert —An entire mouzah 
nad been mortgaged by way of uinfroctuary mort* 
gage 'The plaintiff subsequently purebated a funr 
BDSsi ibaro from the hetn of some of the mortgagors, 
and sued for possession of Ins purchticd share ou the 
aicrme ’ ..-Vnln i7tiirt<ni2e debt and 

\ntctcs< 
prcclnc 

only a • 

Daubs s .s_ . * . » 

303 ~ — - - — Sutlt heard ((h- 

gefher Irovght ly eo-ih<trert of ichole eetale —Jl 
granted a xvt i pv.slgi lease of certain lands to the 
defendants for a died term of years wlilcb vias to 
coutioue after the espuy of tbo term so long a* tbo 
money adianced remained nujiaid Shcwtly after- 
wards 4 Cl icted tbs defendants, and told tho land to 
C ant D ivv the proportioi of twelve annas and 
four annua The defendants sacd alt the three, and 
oUalncJ a decree for posscysion and mesne profita 
They ncicr got bach possess on, bot rccorctcd the 
mesne ’ from ^ On Ihocspiry ol the term of 
the I« 

Ls cn I 
of the 
tho si 
anils • 

jjrsoui ‘snou r. Sizsprv 

CD. L. R, Sup. VoL, 013: 0 W H, S«> ^ 
304.^ — — DejfoiitzfP^ , 


portioao/e stars of iUU~f,rthatt o/pifit -v 
squify of redtnpltom tv lacr/vayee.— A 
to ft eerUin property, tf which nsted * 
to be sold m ciecoticn of a moafy-diove ^ 
TOU lu 


UOBTOAGB— cowtiaurd 

8 KEDEJIPTION— ctfsiiiiKsA 
and htmself became the purchaser The moiety was 
cold subject to Jk’a mortgage in satisfaction of an- 
other decree, and purchasid by L Nt m exercise of 
lua rights as mortgagee, attached and proceeded to 
■til the share of f in the portion purchased by him , 
and L thereupon, with a ilcw to stay the sale, de- 
posited on omonst proportionate to the share held by 
him The sale, however, was allowed to proccci 
Held in a suit brought by L agaiuct JT to set aside 
the cole, ha was entitled to a decree fiATnoo 
Sauoo r I.zr.trr Aubek CitAAD 

[J6 B. li, R , 303 : 24 17. B, 24 

305, - .. - — ■■ of re- 

iempltoiit AftueSwent of— Paynienf of proportion- 
d/e eAave of mortgage dtU —A, the holder of a 
decree upou a mo t "age bond, attached m execution 
a one third share of a certain mouxah, one of seven- 
teen laouaahs loclnded in the mortgage, asi the 
cqnily of redemption la which one thinl share had 
been pnrehased by B Seld that althongh, as laid 
down in .iiimut Alt XAan v Jotcahte Stng, 13 
Moore'i I A » dOJ, B would haro been at liberty to 
uis st that lies one thud share should be hurthened 
with DO moro than a proportionate aanmot of the 
onginal mortgage debt, and might cUim to redeem 
each share upon payment of that quota, yet, as he 
had not shown what that proportion Was, nor paid it 
into Crart, that A ssJer the circgznstances was en. 
titled to cofcTCB lus atUchmiut. Uusr BasAiw 
« ATTiooiun 

[L L. B ► 4 Calc, 72: 2 O. L. B,, 680 

300, — -Coa/rsiuf s Off— 

Sutt for rtiemflton of sAars of proptrig eeW «» 
e-rec«/ie» of decree fur tneeigage delt -~U, B, and 
fit held mossah D lu rqnsJ one-thud sherv^ and AT 
also held a share in moasah A On the Sni Juicvy 
18C3 AT a " > ffinr shares « moasah D 

to L to se< 

March 28 

R Id seen.- - - * ■ ■ 

a separate deed, they W>rtcs^ ana jx 

mortgaged hw iha« « a 

loan of i • ' ^ npmVr r, 

eitaioed a ' . . ' * " ' 

B m moom * t i ' ‘ ■ 

debt duo to ' ■ ■ 4 

• decree f«» ‘ ' • 

to inn ir * • ' ^ 

■ ja vfe ihc S rA ^ -r 

' iiaSAiC' 
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Ji£ORTG'A.GJES~ coniiitued, 

8. REDEMPTION wi. 
estate ill ivliicli he ivoiild have no interest but for 
the payment as a security for any surplus payment 
hemay have made. AsANSAtfEATUTnaN ». Vamana 
EA tr , , . I. L. E., 2 Mad., 223 

384. — — Assignee of por- 

tion of equiip of redemption — Suit for redemption. 
— In a suit by a person to whom seven-eighths of the 
equity of redemption had been assigned for redemp- 
tion, it -was held that the plaintiif was entitled to 
redeem the whole mortgage, although ho was assigucc 
of only soveu-eightbs of the equity of redemption, as 
the owner of the remaining ono-cighth was joined as 
defendant, and did not apply to be made plaintiff. 
Naikappa Chexii «. CnmAHBAEAlI CnETTI 

[I. li. R., 21 Mad., 18 

385. Mortgage of 

property oiaaedby co-sharers — Subsequent secerance 
of interests — Suit by one co-sharer to redeem more 
ihanhis share — Time'of taking objection. — In 1805 
a two annas share in certain property held by co- 
sharers was mortgaged to the defeudant. The mort- 
gage was effected by the mortgagor as manager of all 
the co-sharers in union. In 1848 one of the co- 
sharers redeemed his share of two pies in the mort- 
gaged property, and a further share of two pies 
therein was redeemed by 5 second co-sLarer in 1867. 
The plaintiff was admittedly the owner of another 
two pies share ; but ho now sued the defeudant to re- 
deem the whole of the pioperty|still unredeemed, vi:., 
a oue anna eight pics share of the original mortgage. 
The defendant objected that the plaintiff could only 
redeem his own two pics share, wliich had become 
separated from the rest. The plaintiff denied that 
the estate had been divided. Jletd that the plaintiff's 
claim being to redeem all that remained of the estate 
in the mortgagee's possession, the suit could not be 
maintained, unless all the other persons interested in 
the equity of redemption were before the Court cither 
as co-plaintiffs or as defendants. Without their 
presence, the suit could not be properly disposed of, ' 
and the excuse, that the defendant did not take ' 
objection at the right time, had, under such circum- 
stances, no validity. As omier of a two pies share, 
whicli by consent of all interested had become an ' 
estate wholly separated from the other parts of the 
original aggregate, the plaintiff would have been 
bound to set forth the transactions on which his 
right rested, Ba&ho Saevi v. Baekeishwa Sakha- 
EAii . . . . I. L. R., 9 Bom., 128 

386. Partial redemption — Reng. 

JSeg, I of 1793, S.5 — Where the contract between a 
mortgagor and a mortgagee provides for the payment 
of the principal sum on a specified date, and for the 
payment in the meantime of interest thereon, the 
mortgagor cannot haveapartialredemption of the pro- 
perty under Regulation I of 1798, which was not in- 
tended (s. 5) to alter the terms of a contract 
settled between the parties_^xcept as regards illegal 
interest. Should the mortgagee consent to allow the 
principal sum, or part of it, to be paid off before 
the time fixed, he would he entitled, when agreeing to 
this, to make the payment of interest a condition of 


MORTGAGE — continued, 

8 . EBDEMPTION-^o;ff!»«eA 
such redemption. Bueno Moyee Dossee r. Be- 
NODE JIoniNEB Chowdseain . 20 'W. R., 387 

387. — Fr op er ty re- 

deemable On payment of two separate amounts . — 
Where a certain quantity of laud was the subject of 
one znr-i-pesligi- mortgage redeemable ou payment of 
R2fi5 to JF and Rfi/5 to M, the mortgagees taking 
possessiou iu moieties, it was hold that the mortgagor 
could not recover any portion of the Land until he 
had paid up all the money due upon the mortgage, — 
e.g,, as long as he had not paid up the amount due 
to M, ho could not claim even the land allotted to 
K, whose portion bad been liquidated. InAir Air v. 
OoGKAH SiNGn . . . 22 W. R, 262 

388, — - Flurc h ase of 

portion of equity of redemption by mortgagees— 
Apportionment of mortgage-debt.— 'hse plaintiffs in 
this suit were purchasers of the equity of redemption 
in a portion of certain mortgaged premises which 
were sold in lots, and they brought this suit against 
the mortgagees, who were also purchasers of the 
equity of redemption of several of the lots. They 
made the purchasers of the other lots piirtics to the 
suit, and sought to redeem, their own portion of the 
estate and to recover possession of their own portion 
and the portion purchased by the purchasers other 
than the mortgagees, on payment into Court of a sum 
sufficient to cover the proportion of the mortgage- 
debt attributable to the said parcels. The mode of 
applying the whole of the mortgage-debt between the 
different mouzahs of the mortgaged estate in such a 
case pointed out. Azisinr (AJintrr) An Khan v. 
JowAHiE Singh 

. [14 W. R., P. C., 17 : 13 Moore’s I. A., 404 

Bhkon Singh v. Been Dyai, Lane 

[24 W. R., 47 

389. ; ; — Mortgage of 

one estate consisting of several villages — Purchase 
by mortgagee of part of equity of redemption . — 
VV'here sixteen villages were included in one mort- 
gage aud the equity of redemption in one village was 
sold to the plaintiffs,— Held that they were entitled 
to sue the mortgagee, who had purchased the equity of 
redemption in twelve of the villages, for redemption 
of their own and three other villages ; a previous suit 
for redemption of their one village having been dis- 
missed on the objection of the moi-tgagec that tbey 
were not entitled to sue to redeem their one village 
alone. Ahhed An Khan ti- J awahie Singh 

[1 Agra, 3 

390, ^ Purchase of 

equity of redemption of part of village. — ^The entire 
villase was mortgaged to the defendants, who subse- 
quently obtained b^' pnrehase the equity of redemp- 
tion as to a portion ‘of it. The equity of redemption 
in another portion was sold to two other persons 
jointly, one of whom (the plaintiff) claimed to re- 
present by purchase, the other by descent. The 
plaintiff having sued to redeem the whole share, the 
defendants questioned the validity of the sale to the 
persons through whom the plaintiff claimed, and im,- 
pugned the plaintiff's right as heir. Meld that the 
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402 — - — , ■■ - . - .. PureKate Jy 

ihtrd partiet of mortgagee’* xiHerrttMi porlioM of 

norigagtd propertg—RtdtmpUoa aitj apporttoii- 
t»e«( of (toMxiy of pxtrehattn fur tk« morigago 


mortgagee la a imt brought by themortg&gteagaiui 
the rcprcieatatire* of one of the lai^ puichaacre abo 
refueej to clcliTct poascMio i of the p<Mvin,-~IIetd 
that (d), ai thu parcluser had ditcUiiaed the right 
to redrom the portion, and had alleged a paramonnt 
title, caniing Uie disoisaal of the amt at agauut 
him, he and thoae claiming under him were pre> 
eluded tram afternardi claiming to redecn.and 
(1) the proportion of mo tgage charge for which 
ho war liable could not be opportiooed by the taVing 
aa accouut at between him and the mortgagee alo e> 
VI the abtence of the purchaien of the other portioae 
,ilnfnu< r Joictkir StngK, tS Moort't 

I J. , 40it referred to A decree which ordered that 
tbedefculanta without any account being tahenat 
all, ihould rctam poaaciaioa of the poitiou purchaacd 


Ingty reicned. KiLsasT Ba^tut v Sobeih 
C uaKSsa Atoixicz 

[L li. B., 12 Calc., 414: 1, B.. 12 1. A.,171 

403. Exgit of ono 

of uxofol joint mortgagort io redeem Iho wAofe 
€llalt—Par l ■ ' • 

of joint fai 

certain ahar i . i • » « 

gaged aaa • • Z 

the entire ti ' * 'i • 

has a right to redeem the whole eatate, seeling his 
coatnbution {rum the rest. The rnle u the same as 


which had b<«n jointly mortgaged by S, the owner 
of one«half tliare of the tahilum, and Jl, the ildest 
of the four tons of P> the owner of the remaining 
half share. The plaiutiils were the owners, by pus 
chase at two Court-sahw, of the equity of rc^nspthA 
of two out of the evht pits share oelongiog to S, 
and of one quarter of the eieht pics share bikag* 
Ing to 1'. One of these sales was In exceutioa of a 


2IO&TaAa£!-eoN<.naed 

8 BFiDEMPTION-eeatiuiei 
decree against E, the eldest of the fire sous of S 
and the other m execution of a decree against J7 
After the institution of the suit, the defendants 


be owners of a four pics share in the talihiin. 
Pending the appeal in the District Court, the defen* 
daaU Cloned L, the grandbon of P, to redeem a two 
pies share, and E‘% brother, R, to redeem a pie share 
JIttd that, as the s xUen pies talshim of the khoU 
Tillage, though held in certain shares by tho original 
moctgagOta was nwliTvlcd famvty property, whvth 
wsa mortgaged at a whole and for an entire sum, the 
plaintiSs at owners by piirchaso of a part of the 
equity of redemption, bad a nsht to redeem the 
wbede of the sixteen pies talshiro , and tbis right 
could not be affected by the conduct of the defen* 
dautspoit hteni motam cither by tbcir purehase of a 
share lu the equity of redemption pending (be suit, or 
by the partial redcmpti n allowed by them pending 
the appeal Stld also that the defendants had no 
power to permit partial redemption, at before parti* 
tuM nme of the co>sharcrs could redeem any parti* 
cular shore Kauo llaBiHaaTB r ViTniuniT 

[LIi.B.,10 Som., 649 
StssiBiU r Gopai. liCisDUAW 

{L It. n., 10 Bom , 666 nota 
AuxEOH Daookiu:i r Miaottaosoi't Suau* 
saessnoti Deiupca 

tX It. B , 10 Bom., 068 noto 

404. ■S’afe Ig siorf 

gagor of part of mor(yaye<f proptrig ftnd\*g re* 
dompUon hg fnortgagor of rtit ofmort' 

gogtd proptrlg afttr dtrrtt for redtmptiorir-‘Ap' 
pUoation ig pureitfsrrs /er exeearioa o/ifcerre— * 
sit f fur redtmplun ig one pirehattr 
~Sa(» prnJtnfo lift —One i/ sued (be defendant E 
for partition The defendant pleaded a pnor parti* 
tioo. and alleged that the property which H now 
auedto rccorcr had been mortgagiu by Jf to him 
(the defendant) Pending the suit, M sold to the 
plsinliS a portion of the property claimed from the 
1 * « IS • SI 


pnrchaicn (tie , the plaintiff and if £) then made 
a joint application for execution of the decree for re* 
demptlon The Subordinate Jodge held, as to the 
plaintiff, thattbe plslnliff haring purchased praiss/s 
li(«, and haring become J/’t suignee pnor to the 
decree, wu not entitled toeowe In nndir s.S33 of the 
Civil Procedure Code (Act X of 187<) to gii the 
decree ruforceJ and on Cih Match IbhO an order 
was made that II S should redeem the wheie Cro* 
perty on payment of 1(100 and costs, if 6 subs^ 
qucntly sold bis Interest to the mortgagee, E, Ip 
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in a suit by N apniiist Ji, in whicli lio claimed tliat 
tbe sum duo by him under tUo two mortgngca dated tho 
I5th March 1870, and the decree dated the IGth April 
167G, might bo lUiccrtained, and that, on payment of 
the amount so ascertained, the sale of his ouc-third aharo 
in mou/.ah D might be set aside, and such siiarc de- 
clared redeemed. Held that tlee sale of N’s share in 
moHZali D could not bo »et aside. ITeld also that, if 
it wove shown that the sum reidi/ied by the sale of his 
oue-third share in moumh D exceeded the proportion- 
ate share of his liability on tho two mortgages, he was 
entitled to recover one moiety of such cxcesa as a eon> 
tribulion from mouzah A. As it appeared that there 
was such an excess, tho Court gave AT a decrco for a 
moiety of such excess, together with interest on tho 
same from the date of tho sale of A''s share at the rate of 
12 per cent, per mensem ; and further directed that, if 
such moiety, together with interest, were not paid 
within a certain fixed period, H would be at liberty to 
recover it by tho sale of the share in mouzah A, or so 
much thereof as might ho necessary to satisfy the 
debt. c. Naddat Sixau 

[L li. R., 2 AIL, U6 

397. — Hale of eQuUit 

of redemption of tvio parcels — Second morlgatje of 
six parcels and redemption of one iy mortgagor— 
Transfer of Property Act, s, GO — Jiedemption by 
purchaser of Uco parcels on payment of proportion- 
ate amount of debt decreed, — In 1873 id mortgaged 
to 5 seven parcels of land (items 1-7) for U300. 
In ISSO Jf purchased id ’a rights in items 1 and 2. 
In 18S1 id redeemed item 5 on payment of U?0, 
and executed a second mortgage of tho rest to 5 for 
B200. Held that M was entitled to redeem items 
1 and 2 on payment of a proportionate amount of 
tho fu'st mortgage-deht. Suhkaaiantak p. Max- 
DATAX . . . I, Xj. R., 9 Mad., 463 

398. ; — Hreakiny up 

security — Zfortyayeo alloiciny moriyayor to pay a 
portion of the mortyaye-deht and releasiny part of 
ihemorlyayed property— Transfer of Property Act 
(IV of 1882), s. 60.— S. mortgagee, by allowing his 
mortgagor to pay a portion of tho mortgage-debt ond re- 
leasing a proportionate part of tho mortgaged property, 
docs not thereby entitle tho mortgagor or his re- 
presentative to redeem tho rest of tho mortgaged 
property piecemeal. jlTarana Ammanna v. Pendy- 
ala Perubotulu, I, A id-, 3 2£ad„ 230, and Subra- 
manyan v. Mandayan, I. L, id., 0 Mad,, 433, not 
followed. Laohaii J^akaix t*. AfunAAiiiAD yusop 

[I. li. R., 17 AU., 63 

399. Subsequent 

mortgage of same land — Decree 'on first mortgage — 
iU'ect of sale in execution of some of mortgaged 
land and purchase by subsequent mortgagees subject 
to their own mortgage — Subsequent suit by mort- 
gagors for redemption of lands other than those sold 
— Apportionment of mortgage-debt. — In. 1874 plain- 
tiffs mortgaged to one S seven fields, of which four were 
Survey Ko8,22, 23, 40, and +1. In 1876 they mort- 
gaged these same four fields with other lands to 
the defendants. In 1877 3 obtained a decree upon 
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his mortgage, and in execution sold only Nos. 22, 33, 
and 41, which realized sullicient to satisfy lus decree. 
Theso three fields were, on tho application of the 
defendants, sold subject to their mortgage, and they 
themselves purchasodtbcm at the sale. The plaintiffs 
now sued to redeem tho remaining lands comprised in 
tho mortgage of 1876, excliisivo of those which had 
been sold in execution. Held that they were entitled 
to redeem this part of tho mortgaged property, as the 
mortgagocs had themselves acquired tho plaintiffs’ 
(mortgagors') interest in tho other part and so severed 
their claim under tho mortgage. Held also that the 
plaintiffs were entitled to redeem on payment of such 
portion of the mortgage-debt as remained after 
deducting tho portion of it to which the lauds pur- 
chased by defendants wore liable. Pibjada Adhad- 
MIXA PlUMAYA U. SUA KaIIDAS KaXJI 

[I. Ij. R., 21 Bom., 544 


400. — : Hindu law — 

Widow’s estate — Mortgage by two oo-widows — 
Sale of equity of redemption in execution of decree 
against one widow — Suit to redeem by other widow 
— Decree for redemption of moiety on payment of 
moiety of mortgage amoont. — A mortgage of 
ancestral estate having been made by A and B, two 
Ilindu co-widows, the equity of redemption of the 
said estate was sold i)J execution of a decree for 
money against B only and purchased by tho mort- 
gagee. Held that A was entitled to redeem only a 
moiety of tho estate during the lifetime of B. 
Abiyapdtui V. Auasielo I. L. R., H Mad., 304 


401. 


Transfer of 


Property Act (IV of 1832), s. 60 — Effect of pur- 
chase by mortyagee of portion of the mortgaged 
property.— Tbe purebase of a part of tbe mortgaged 
property by a mortgagee, subject to his mortgage, 
has not necessarily the effect of fully discharging the 
mortgage, without regard to the value of the pro- 
perty purchased and the price paid for it, whether 
such purchase bo made in execution of a simple decree 
for money or in execution of a decree obtained by the 
mortgagee himself upon a subsequent mortgage, 
although it is possible that under some circumstances 
such purchase may have tbe effect of extinguishing 
tho mortgage. Ahmad Walt v. Bakar Husain, 
Weekly Notes AIL, 1883, p. 91, overruled. Azimut 
AH Khan v. Jowahir Sing, 13 Moore’s I. A., 404; 
Nilakant Banerji v. Suresh Chandra Mullick, 
I. L. E„ 12 Calc., 414 ; Mahtab Singh v, Misree 
Lull, 2 Agra, 88 s Bitthul Nath v. Toolsee Bam, 
I Agra, 125; Kesree v. Seth Boshun Lai, 2 N, W., 4 ; 
Kuray Mai v. Puran Mai, I. L. B., 2 All., 365 ; 
Mahtab Bai v. Sant Lai, I.L.B., 5 AIL, 216; Sumera 
Kuar V, Bhagwant Singh, Weekly Notes, AIL, 
1895, p. 1 ; Chunna Lai v. Anandi Lai, I. L. B., 19 
AIL, 198; Khwaja Bakhsh v. Jmaman, Weekly 
Notes, All., 1893, p. 210 ; Ballam Das v. AmarBaj, 
I. L. B., 12 AIL, 337; and Bisheshar Singh v. Laik 
Singh, 1. L. B., 3 AIL, 257, referred to. Naxd 
Kishoee V. Habi Raj Singh 

[I, I/. B., 20 AIL, 23 
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MOBTQAQS — con/muftf 

8 KEDEMPTIOK— «oni»R«i«i. 

Ibi* time It diJnctraiM &nyobjcctioa to ibe property 
beis^ Bold,ahbougb be^asfnliy a\ratc of tbe E 
bad alro admitt^ la a aoit broa^bt a^aintt bun m 
1850 by At that he bad K>]d the land to ^ In » 
suit broagbl by 11 against-Ain 18G7 to redeem the 
mortgaged property . — Held (fobovMng tba deciaum 
in Samjt Im Tukaran* v. Chttlo SakiaraVt i 
Bom ,J9S) tbat U was cntitlcdtorcdccmtbo property 
ll&uauEt DacQisasT r PaynaAiiiKaTn 

[3BozrL,A C»230 
Set Erisosaji allot Basaji LesqaT r BATJt 
Sasasuit 0 Bom.. 79 

4l0 ■ -— ■ ■■ -- ■ — 0<t5<in lalan 

elauie— Since tbo decision of tbe case of flamy t tin 


MOBTOAGB-^confiavtif. 

8 DEDEldPriOK— eontiNiiei 
account was taken, allowing 112 10 as tUc conn Uratiou 
for tbe sale of the laud under the condiCio'ial sale 


force in tbe Presidency of Bombay with regard to 
mortgages containing clauue of couditional sale, 
wbcl^r eseeuted before or after IS&t Held also 


containing a proviso that, if not redeemed within n 
ceitam fixed tunc, they will bo coniiderd as converted 
into abiolutie sales) as redeemable, cotmihstandiDg 
that such fixed time bai expired '‘neb practice baa 
proi cd bciicGculi and should be adhered to. Ramj \ bis 
ITailrcrain T. Cbiafo Sakhar^m, 1 /(otn. i90i and 
tbe casri decided m accordance wub it. referral toand 
tollcmed. bnAjesA&QDAt GeuennAt r. KASstsBAt 
VnuAunAt 9 Bom , 69 


Baucbawdba Baba Satob r jAiABonA-v Apaji 
tXlfc 11,14 Bom., 10 
» 412 - — ■■ - -- - ■ - — — iJofigay* Kilh 
<!avie of CQtidiUonat taft—Oahait fabaa— J/eeyer 
•—Admtt»oin la depoiiiioni ct pltadimjt—Btiop 
pet.— The laud in dispute was nortgagcdHith posits' 
Sion to tbo father of ibe defendant by tbe father of 
tbe plainliHs m 1824, on condition that the same was 
to be contilerid at sold to the mort,.-ig«.« if H.40 
were not paid to the mortgagee Mritbindveyranfron 
the date of the mortgage >u tucb payment, b wevtr. 
was made In ISCO Uie plaintiffs' father caimtcd to 
'dctuidaut’s father another deed resjKctingcllur land, 
which deed mentuined the land m dispute as ^ing 
in the posstssion and enjoyment of tlie same tMvU 


of the land tii>rt,.ag(d. The mortgagor ibjech*d to 
tbo claim, but bis objection was ovrrrulcd, and the 


or prevent tbo mortgagor! fplaioUlTs) from redeeming 
tbcie property Abpri. Banm r SIaobatbat 
AFAjr I. la B., 14 Som . 7d 

413 — — Agrtmint ta a 

tuitejktnt detd to pottpoht redtmptton usfti pey 
meat o/ another debt — An agreement contained in a 
deed executed for a friib coosidcrntiou subsequent 
to a TDorlgsgc deed to postpone redcmptioa of the 
mortgage until the payment of another Jilt ubieb 
bst sot been made a charge on the land u valid. 
K&isunui 0 blAnESiiTAB LAnsnuAu QotnmA 
ucAB 20 Bom.,310 

But see AODCL llAE r Gblav Jiiam 

CLB.il, 20 Bom,C77 

andSAEi V MonBAit Mauadu 

fLB. B ,2211310., 37 6 

414 ■ - , I I rooditic-aat s*/** 

—A m< rtgagor stipulated by an instrument m writ ng 
that if he faded to repsy the sum lent on n ott,.aeS 
withm three years, the propcrti soTt.accii was 
(o be held an absolute sole /{tld (bat tbi inort* 
fmgor was entitled to rcdicm altlough the stnount 
lent LadnotUiurepaiJwitbintbreeycars. l>iLUiyA 
Oabndab r. Pau.:;! Oaokoait 2 Mod , 420 

416 no ry 

martyaye — Tbo }Iaiiitiff executed on uiufructuary 
mortgogo cf certain land for a term of twintj two 
years to tbe first difmUut, for tlie considiratioi s 
staled hi a wnltin instrument of o.ortgs„r, dsted 
the 2lst of January lb03. The nortgaeC instninKOl 
contained a stipubtioa that poiwssioii slould be 
gisen to the plaintiff upon bu pajmg the pnocipial 
and iDtcnst due to the first diftuifaiit wilhm t«o 
mouths from the date ef the ciiculioi i/«fdlhat 
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8, HKDKM 1‘ Co, tlinw,!. 

1680 llivi jil viiilifl liroviglit thu priinut suit for 
rcdtmjiiiou iiguiiat .11 (tho iiiort,:ii;;or) mid tlu'dofi.n* 
dint if (tlio inort,:,i 4 (.i'), ull>,:iiiu (iiif.'r nfir/) tint 
-11, luviit'„' told the projiiUj, hid not toUo'ht to 
cxuuto tiio foniior <Ucuo for ndmipti iii. The 
diftiidiilit Ji hi hi« urittiii at.itmH.’it «Ih,;t.(I tint 
the tili'iiy .If to the pl.i'mtiff \vii fr.iudukiit j tbit 
the pIiiiililT us purohistr from .1/ hid not itpplhd to 
bo imdo.i puiyto the foruKr suit j ih.vt .tfhiiiii.; 
faikii to ridn.li) .u ordind bi the !>,iid dicuc iiithiii 
the pifio 1 tiptidlkd, uiithi r ho isor the pLiialiif irus 
now uilUkd to Stic Jlfld tint the pliiutiiTs suit 
iins uiuujtmu.ilile. Hy tiu' s ile to the pl-iiiitifT the 
rights of .1/ cuiiie to the pluiiitiff subjict to the 
rtjult of the suiUlun pouiUii^ in iiliich he did not 
chooio to .tet himself nude .v lo-pKinliiT. U'luii the 
decree mu Jiisg d, it mu o dy lluoueU o ri^tht deriiul 
from tint the pliinliff could h.ne ii/‘ cur if I’lifi 
in the fmlher piCKUtdilu-i, vnd he uppUid for ixcell* 
tio’i M .isMenci', nnd llurifore us rcprinut itiio of 
Jf undir a. til 1 of the Code of Cuil Ikceidure (X of 
1877). .Vs »uch nprisiiit ilin, ii ini^ht kno 
uppi vkd, but did roll iicaitist the order of the Gth 
Jlureh iNjO, ptjudiu the .ipplic.ttio'i mule by him 
jointly with if S. Ho lud thlsri^ht of appul us 
rcprisiut.itiie of .If. but he could in t briu.c n frijh 
suit. If he mis not 11 ripnsi nt itiio of .{/, Chiii ho 
was u blraii.;ir to the pioei i.din.;3 nuili.r the deervo; 
Olid us .1/ tcok no stop» to fultil thyikcrcc, the rieht 
to ri.dci.ni iiu forcclobcd in six niouths from the dite 
of thcdcxrco,— i,e„ in .Muy IbSl. The pi liiitiiT could 
not, by .uiy step, preiciit the ridht of the dcfiiiduut 
as inorlgi,;co liiist J/froiii j;ro.iine mid perfecting 
itaelf duiiil,' the bic months alloiied for reikmption, 
KAMC)i.vMJu.t Koi_vn:.\u c, M.iir.iD.ui Kob-tTic.M! 

p, E. It, 0 Bom., Idl 

405. — - /fiyff fo re- 

tlccv, share ciim'iiy fo person iy iiiderifuiiee. — Tbo 
pUintiif riCi ^niied the mlidlty of iimortgu^e for a 
term of twenty years of her dece.nsed father’s estate 
nude* ill l^ol by hir two brotlurs, nor did she dispute 
the b-ile in 1803, after the de.ilh of the brothers, of 
the estate to the morto’agecs by Jf, her mother, 
describiii}' herwlf as lolo owiieT, as .i transfer of .If’s 
rights, fche cl.uiiittl to kiieii right to redeem f join 
the mortgage in 1851, in due course of time, the skire 
in the estite wliich deiolied upon her by right of 
- inluritauco from her father and brothers, the silc- 
dccel of IhOJ notwithstanding, 'ihc puich.ise-moiie'y 
under the a ilc-deoJ represented pcrbOn.il debtsof Jf aud 
iV, one of the brothers. The pbiiutiC did not cLiim as 
au heir of Jf, wlii'sc death w.is not known for certain. 
Jf did not profesa in the s.ilc-dced to be acting for 
her daughter cither us guardian or as one of A^s heirs 
managing for them all. The pl.iiutilT was appa- 
rently not a minor at the time, and Jf was uotaa heir 
of y, being his step-mother. Under Jlahomcdin 
law, she could not have disposed of her daughter's 
property as her guardian, aud not being one of K's heirs 
she could not deal with his estate on behalf of his real 
heirs. At the time of sale half the mortgage term 
had not expired, the mortgage-debt was not claim.ibld j 
at the time, and the sale with a liew to its liquidation | 


MORTGAGE-eonfiiiuci/. 

8. llKDE3H>TIO^r-coa<t)ii(Ci/. 

Was unucrcbsiry. Under these circumstances, the 
plvintiff's claim was decreed. IltAMAn c. Lama, 
7M-. ■W.,343 

400. lledeinpiioii of 

It share of mnrtyitjcl properly upon pa lament of 
proporlio,ti,te dehl—Purlirs—Tranfer of Pro- 
pert <j Ad fltr nfJS’iOJ.s.CO—Inlerest.—hVheio 
a suit w.is brought upon a mortgage against the 
oiigin il mortg igor, and ujioii the 1 liter's death .ill his 
hi irs were not brought on the record aud in c-xccutiou 
of the decree thus obtained the mortgagcel property 
ii.is roldi*^ ffe/tl that, in a suit by the heirs not on 
then cord, they were entitled to redeem their shire 
of the inortg iged property upoa payment of a pro- 
puriiou lie share of the mortgage-debt. Sdiiva Binr 
e. Mo.M.-OJit.v X.ITU l!ov . 4 C. W. IT., 607 

(c) llnDUilPTIOh* OIUKliWISS TUAS OX EXPIIIX 05 
Tiirat. 

*107. Bedomption after expiry 

of tiniej — Mortjajjr tccomvtg alsoluCe on de/ault 
of ndeinpt ion ~ Hecurltp for repaytaent of loan . — 
Where an instrument of mortgage, though in terms it 
transfers an e^statc o i failure to repay the mortgage- 
moiny .nii a ijxid tlay, yet appears clearly to luio 
liceu entered into by the parties for securing repay- 
ment of a loin, the n.ortga_or, making the security 
Siib.H_riie’nlfor the purpose Ar which it was created, 
uuy in equity aud good conscience redcom the propoiiy 
hy jiayiiig oil the principal debt and interest, though 
the slipal ited time for piymciit has been allowed to 
pass by. Kvirsi nix Tokauaii c. Culsio Saeha- 
liA't 1 Bom., 199 

}lICnAiIiI.lD IMIAD AUDOi JfuIiXA r. InBAHUr 
TAIAB IIA31X . . . 3 Bom., A. C., 100 

408. — — - — — Conditional sale 

— J)hns(itliand/iaka , — A dbristabaudhaka, or Hindu 
iuatmmcpt by which lisible property is mortgaged, 
which names a time for payment of the money 
horio.vcd, and stipulates that on default the mortgagee 
shall be put into etclusiic possession and enjoyment 
of the piopcrty, will not bo treated strictly as a con- 
ditional sale, 01 cn though the iustrumeut expressly 
proiidcs that ou default the transaction shall bo 
deemed an outright sale ; ami in a suit by the mort- 
gagee for possession, the Court, in decreeing the right 
thereto, will giiethe mortgagor a 'day for redeeming. 
VEXICAT.A Keddi f. Paevati Ajotae 1 Msd., 460 

409. dfortgage for 

fixed term- — M mortgaged certain land to J. in 1841, 
stipulating that, if lie (R) failed to pay a moiety of 
the mortgage-money within three years or wholly 
redeem within five yeais from the date of the mort- 
gage, the property mortgaged should bo considered as 
sold to A. The property remained in the possession of 
Jt till 1S47, at the cud of which be gai e it into the 
posBOsstou of A, Jl then bclioiiug that he had thereby 
lost all right to the property. Subsequently to 1847, 
the property' changed bands. The absolute right was 
first sold in 1855, aud then on twooccasious in 1S6A. At 
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8 BEDEMPTIOS— eo»<i"ii«rf 
Q' t expired Held that tlic suit wus uakast&uiaUe. 
bteanse pTCiuaturebf inUitutcd. tbe mere uie o£ tlie 
Word “witbm” not bemg a aafhcient tndicatioa 
ot tbe mtcntioa ot tbo parties that the mcRigagor 
might redeem m aless period than ten yenra ViDjV 
V Vasjv . . . I, Ij B « 5 Bom , 22 

4Sd. - ■ — ' ■ ■ Traatfer^ Pro 

J‘trtn Aet (ly of 1&32J, it 60 , 6i~2ior(gagg 
conlaintnj coteaant to rtpag ” vntktn” a otetn 
tmt — Jforlgagte’t rygkt to foreelote Certain 
premises were mortgaged nith possessioa in 1800. 


liOBTGAQB— eoa<iflued 

S. REDEMPTlOJi—eontiBKei 
a suit for redemption! rought before the expiry of the 
penod mention^ m tlie ikrar on deposit of tho 
amoont doe thcrcnDder , — Utld that the suit «ouId 
not lie CnuiDBi Etruas Ba'n&meb r. Iswna 
CuAVDai ^Ewai 

[0 B. li. E., 662: 14 'W. E., 45B 
BCT m DltDOTAI. SOAH r. GaXESIX SlAIlATTre 
[0 B. L. H., 60 note : 13 "W. E., 628 note 
which, howeier, uas decided on the suppotition 
that the mortgage was executed prcitousl) to Act 
XXVlli of 1855 SCEJAS CltQWDnllT t IltAM* 
BASci BEanst 0 B I4. E., 660 note 

£12 W. E., 627 


ment ot mortgage money 11 pnmo fact* inUodcd 
for tho benefit of the mortgagor , the parties to an 
lastrumcDt of mortgage may. hon’CTcr. by tho Uogn 
age of them contract, show their intention that 
redemption may take place only at the end of a given 
term Tho coi coaot as worded, so for from showiog 
as intention to preclude the mortgagor from 
redeeming, rtscr> cd tho liberty to redccu at pleasure 
Vo^u Y Vadju, I L. U, 5 Bon, 22 , and 
TtniOaoiwi Somlandka Pandara SaitMdht t, 
J^allatamhii 1 , L i! > I6 ^ad, 456, considered 
Boss AUUAt C BAlABATIDtAU AUUAb 

CL I>. B.. 23 LTod., 33 


426 • 


- Utvfructttar g 


abatement), was to ritain tho rest of the jumina as 


entittcd to enter Into possession before the expiry ot 
tho term of the lease, nor could ho then enter even it 
tho tracsaetion a ere vieircd as a tat^i pesbgi hOTW 
Azr r. 09JBSJ Tiuxoob . llW.E., 408 


420 .. 


XJto/raet»ory 
deposti 


worfyo^s— Ssi< for rtdenptt 
5 of<iae« dut —.1 cxicu<ed an iknir by way of mcrl 
gage, wbenby itaas stipulated that 0 , the mott* 
gagce, was to rciuaiu m i>assessiou of the mortgaged 
)irpi»u.s tor a pinod of eight yian 1 tbit the amouiit 

' .s to bo paid oQ from tho nsofrect t and thattU 


aecnicd, and that^ t^cre'foro the action 


prC" 

VaICSST IfOBESBIAS 
11 Som., 283 


ilor/gogt for 


ftstd term — NMiero monc) was lent on mortgage 


iDortgacre before tho expiration of that time Sbee* 
xibmtBctt o EsisnHA^tArn Bor CSW. E.,10 


;ar,*' and that upon failure by the mortgagor t 


toilocumcnti ot the kmd , auj tliat, while r^n the one 
hand the mortgagee rould not enf rec his rights 


at the expiry of that | mi d any sum slionllnniab j during the ptn^Tf ten Tears, on the other hand the 
due under the ikrar, li «at to pay the aeme In j mortgagor was not eutitled, before that psnd had 
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nVEORTGAGE — continued. 

8. REDEMPTION 

the plaiutill was entitled to rcdoetn, although the 
amount of principal aud interest had not been paid 
or tendered within two months. Dobappa r. Kundi- 
KUEi MAjiLiKAEjUNXTDir . . 3 Mad., 363 

410. — — JSnglisTi law — 

Construction, — The decisions cf the Sudder Court 
at Madras carried the doctrine of relief after tho 
time named in the conveyance so far as to say that 
wherever tho security for money is an object of 
the transaction, no sale can become absolute. The 
High Court have followed the English rule, and 
have held the question one of construction — admit- 
ting, however, for the purpose of the construction, 
other documents and oral evidence. Lakshmi Chei- 
MAH Gabit V. Seibbishna Bhppati Devd’ Maha- 
BAJ Gabit, Zamindab op MADTrointT . 7 Mad., 6 

417. Power of sale hy 

mortgagor — Reasonable lime — Suit to remove attach- 
ment. — Claim by a mortgagee to remove an attach- 
ment, placed by a judgment-creditor of the mort- 
gagor, on tho grcuud that the entire ownership of 
the property had passed to him at the date of 
attachment. The mortgagee Lad never had posses- 
sion of the mortgaged property j aud by the stipula- 
tions of the deed the mortgagor had a power of 
sale after the expiration of the time fi.xed for the 
payment of the debt, aud it was only on tho failure 
to exercise this power that tho proprietary title 
would pass to the mortgagee. Held that,iunder a 
condition of this character, a reasonable time must 
be allowed for the e.xercise of the power of sale, and 
that the fact that no sale had taken place within 
an interval of twenty-three ‘days from the date fixed 
for payment could not equitably be held to divest 
•the mortgagor of the equity of redemption; that 
consequently at the time of attachment the defendant 
was only a mortgagee, and tho suit to remove the 
attachment could not be maintained. Kobeb Mano- 
HAE Mahajan Aiidekab V. Nabo Habi Daspbxbe 

[1 Bom., 167 

418. Eedemption Before expiry 

of time — Suit for redemption oj zur-i-peshgi 
mortgage. — A mortgagor who has granted a zur-i- 
peshgi lease can sue to recover, possession of his lands 
before the expiry of the term fixed by the lease, 
on the ground that the mortgage-debt has been 
satisfied by the mortgagee’s receipts while in posses- 
sion. Epujuat Singh v. Ameena Khatoom 

[6 W. K., 0 

419. Mo rtg ag or 

entitled to redeem before expiration of term unless 
mortgagee can shoiu that the term hinds mortgagor 
— Usufructuary mortgage. — No such general rule of 
law exists in India as would preclude a mortgagor 
from redeeming a mortgage before the expiry of the 
term for which the mortgage was intended to be made 
unless the mortgagee succeeds in showing that by 
reason of the terms of the mortgage itself, the 
mortgagor is precluded from paying off the debt 
due by him to the mortgagee. Where parties agree 
that possession of any property shall be transferred 
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8. REDEMPTION — continued, /■ 

to a 'mortgagee by way of security and repay- 
ment of tho loan for a certain term, it may be infer- 
red that they intended that redemption should be 
postponed until the end of the term, though the 
creation of a term is by no means conclusive on the 
point. The term fixed for payment of a debt should 
bo presumed to be a protection only for the debtor till 
a contrary intention is shown. Bhagwat Das v. 
PabsuadSing . . I. L. R., 10 All., 602. 

420. Tr a n sfe r of 

Property A.et, ss.60,62 (aj — Mortgage loith pos- 
session— Time for redemption of mortgage— Provi- 
sion for discharge of debt out of income. — In 1885 
the plaintiffs mortgaged certain land to the defen- 
dants, and placed them in possession under a mortgager 
deed, which provided th.at the profits of the land 
should be taken towards the discharge of the mort- 
gage-debt, and that, when it was so disch.arged, posses- 
sion should be surrendered to the mortgagor. In 
a suit in which the plaintiffs asked for an account and 
.for a decree for redemption on payment by them 
of the balance that might be found due on the mort- 
gage, it appeared, on accounts being taken of the 
proceeds of the land, that the principal and interest 
had not been discharged thereby, Meld that the 
right to redeem had not accrued to the plaintiffs, aud 
that the suit should be dismissed. Tibitgnana 
Sambandha Pandaea Sannadhi V, Nahlataiibi 

[I, L. R., 16 Mad., 486 

421. '^ Mortgage for 

fixed period— Act XXVIII of 1855.— Meld that a 
mortgage effected fora fixed period subsequent toAct 
XXVIII of 1855 coming into operation, is not . 
redeemable until the period for which it was effected 
has expired, and that under the circumstances the 
mortgagor’s remedy. was to sue for the balance of the 
mortgage-loan which had not been paid to them. 
Mhn Peaei- V. Shita DkEN • . .1 Agra, 91 

422. Hindu and 

^English law. — ^The same principle exists both in the 
Euglish and the Hindu l.iw that the right of the 
mortgagor to redeem does not, iu the absence of any 
circumstances or language indicating a contrary in- 
tention, arise any sooner than the right of the mort- 
gagee to foreclose, and therefore a suit for redemp,- 
tion of a Hindu mortgage cannot be brought before 
the time fixed by the mortgage for the payment 
of the mortgage-money. Sakhaeah Nabasiaiha 
Sabdesai V. ViTHH Lakha Gohda 

[1 Ind. Jur„ IT. S., 250 : 2 Bom., 237 
2nd Ed., 225 

423. ■ Cause of action 

— Mortga e for fixed term.— The general principle- 
as to redemption and foreclosure is that, iu the 
absence of any stipulation, express or implied,^ to the 
contrary, the right to redei m and the right to fore- 
close are co-extensive. A mortgage-deed, dated the 
30th April 1870, stipulated that the mortgagor would 
p. y the debt, with interest, within ten years and re- 
deem the mortgaged property. In a suit instituted 
on the 30th July 1877 for the redemption of th^. 
propel ty the mortgagee contended that the ti'i e ha 
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3SIOETQAQE— con/jntt<rf 

8 RKDEilPTION— cesimvfi 
that the mortgagor u'cd hi$ estate from fenwlorartf 
hy depositing the money la Court oa the first day 
after the 25tli Koiombtr on which the Court was 
open. The mortgagor having the optiou eitlKr of 
. ’ ’ » ‘'■'ort or of 

. ' t for not 

boond to 

, DaDEB 

— „ -A_ ■ .«r.B.,223 


to make it a proper tender the plauitiffs should not 
only hai o paid the money into Court lo the mouth of 
Jeth, bat were bound to ice that the mortgagee lO 
possession had due notice of such payment hilTli 

Ncso 9 Mta Bujr . 3 IT W,8(J 

443. ■ ' — — ■ . . — o/ par* 

e&assr to redeem aiu/rve/uery ner/yoys— £t»i/ 
atio»->A lUr 1 pcihgl lease, Uing nothing but a 
simple mortgasr, may be cancelled on proof of die* 
chareO of the au\-anee, with lotcicst from the osafruct> 
or on payment of the money in cash The puKhaser 
,e 1 ... »»«« » "I ♦« in a rit t mb'-! iST-ot bar* 


Kesn Lau. r DaiEK . . 2 Agrtt, 122 

444 * J3epo«t< o/nort 

gagt woaey— T/oJer— -^c(le« of d(potil — A deposit 
of the mortgaae money by a mortgagor, acrompuii^ 


MORTGAGE— eentiaaed. 

8. REDKMPTIOK— watifiaed 
nil • I « ■ ■ . 

■ e 

kut b . . . 

ivnd a ii,|L.vv ku k'u - 


the expiration of the time which the instrument 
fiscs as the period of Tcdcinptii.a of payment, and 
on the expiration of which the conditiocul sale will 
become absolute , for this imliscnminaling gronnJ of 
decision would include alike adverse occupations and 
those which had not the semblance ticn of such a 
character, and ironid establish a bar arising from 
simple oeeupation, and not from the laches of the 
demandant or of others before him. ttlien a mort* 
gagee not only secies the assutauce of a Court fo give 
turn possession of his ) ledge, bnt also to foreclose 
the mortgage, he must ciFcct that object in the mode 
msrnbed by s. 14, Regulation III of lS05t ■ 3> 


^reclose, « 

notice tot f 

money tci • ■ ■ 

Cnowssa. . * 

$ C Viuv'iitn Rct Csowkst r Rooxii 
Bxom 7 hlooro'a L A , 883 

447. — I’avpie»( fhfo 

Court of rtdtmptxou moary— Costs —It is lufTciciit 
to bar a foreclosure suit that the principal money and 
interest due on the mortgage Lave been paia into 
Court within the year of grace or an extended time 
agreed upon by the parties without costs incurred 
by the mortgagor lo the matter of the mortgage 
Zatbu Rot r Rxs SaiaxB 

tilarah., 107 s 1 Hay, 373 

44R 2Js«7 n,g 


r ^CBEOO llETtUjr Sl>aB r I.OebAS 

SiBOii . . . 3W.R.,104 

446. - — Suit If pur- 

eiaser/rt-« moWyayor /or redtnplton—Ttudtr of 
Bior<ya5e*B»©»*y —A purchaser of the n,.ht of re 
dnopUon of a mortgagor may sue witbont tender ost 
of Court of the luortgagMibt to the morlcage*. 
The tender of the mone) out of Court only alfecu the 
parchaifr's ri.ht to ncoirr bis cult. JitsOotra 
RtnoDTiLr. ttouaciiuusRor . 3 W. JR, 123 
440. — — ... .. - — - - ■■ ■ Tttifr of pay* 

meat— Rjrs i«f*rii/as--/befffcs«re— i;s»y. 


made on the tnortga.,e, whither such ps^uicut was 
made lu rash or rrahsed by the taort,,agres from the 
nsufrart of the estate Issax CtirypEs Jtx'itMM 
r dtmouT CuuEOEit Dot! 13 W. IL, 44 

449. raytooul if 

ordtr of Jufot tato CoUtctor't treussry —The paj. 
meiit by order of the JuRe into the CoUictcr'a 
trcatnry, before the cxpiratiou of the year of grace, 
of a dc.t due to a mortga.ee, was Lild to Lc a d>i«i t 
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MORTGAGB-conh-iiuerf. 

8. IIEOEMPTION— coKh-imarf. 

cxpitoil, to redeem the inoperfcy. VarlJ u v, Fn'ilja, 
X. L. if., 5 Bom., S3, referred to. IIaoiidbar Dayai. 
V. lUTDiiu Lal . . I. L. B., 8 All., 96 

430. — — Xlort^a^c Jur 

a lcrm—Inte»tioii of parlies. — Wlicu the coatitiu- 
mice of the enjoyment of jiroperty mortjjaged for a 
prescribed period furmsaiUiiteriiil part of the contract, 
the mortgagee cannot be deprived of liis riglit to 
enjoyment on tlio mere ground that the contract ia 
one of mortgage. Tlio creation of a term is not 
conclusive evidence tliat rctleiuptlon should not take 
place before the end of the term. ISut where there was 
no agreement for payment of inierfst at an annual 
rate, but a lump sum cipial to the principal was to bo 
accepted as interest for the term, and a small balance 
of rent was to be paid at the end of tlie term when 
the land was returned, and, taking the net annual 
usufruct at a fixed sum, a term of years was created, 
during which the debt and interest were to be liqui- 
dated by that usufruct, the risk of amsoiis and 
payment of quit-rent falling on the mortgagee, — Jleld 
that the basis of the contract was tlio enjoyment of 
iho property by the mortgagee for the term fi.xed. 
ScxuccitBiiiiA R.vMAiiiiAtJUA Rajit R.UrAUCTit V. 
VAiBiciiEmA SamAN.vuAVAJfA R.wt; Raiiadou 

[1. L, B. 2 MaA, 314 

431. Dckkan Apri' 

euUurlists' Belief Act, Xi^IIof lS70.—X\ie rule of 
law tliat the right to redeem is co-cxteiisivo with the 
right to foreclosure, and is consequently postponed 
until the time fixed for the payiucut of the mortgage- 
debt, docs not apply to cases falling under the Dckkan 
aVgriculturists’ Relief Act. Hauaji u. Viruc 

[I. L. B„ 0 Bom., 734 

4-32. Suit for redoinptiou— 

Qucslioti of lille. — In a suit for redemption the 
mortgagee cannot dispute the mortgagor’s title to the 
laud comprised in the mortgage, on the ground that 
a claim to it is assarted by other proprietors. Mauq- 
USD Abdooi, Ruzzak v. Sauik Ali 3 Agra, 142 

433. Bekkan Agri' 

euliuriats’ Relief Act (XVII of 1S70_J, aa. IS 
(h) and 30 — Instalment decree — Mortgagee in 
possession under the decree for a specified lime 
— Right to redeem lefore the specified time. — IVhero 
under a decree passed in a redemption suit brought 
under the provisions of the Dekkan Agriculturists' 
Belief Act (XVII of 1879) a mortgagee is conti- 
nued in possession of the mortgaged property for a 
definite time, ho is entitled to retain possession until 
the e.xpiratiou of the specified period, and is not liable 
to be redeemed before then at the wish of the 
mortgagor. Ramchandea Raohonaxh Kubkaeni 
v. Kondaji . . L Ii. K., 22 Bom., 221 

(d) Mode oe Eedesieiion and Liabiutx to 

POEECBOSBEE. 

434. , Payment of mortgage- 

debt — Tender or deposit of debt — Beng- Reg. XVII 
of 1S06, s. 7. — ^Under s. 7, Regulation XVll of 1806, 
if a mortgagee lias obtained possession at any time 


MOBTGAGB —continued. 

8. REDEMPTION— coidi-nucd. 

before a final foreclosure of the mortgage, the mort- 
gagor' s payment or tender of the principal sum due 
under the morlgagc-dcbt saves bis equity of redemp- 
tion. Meld that the section applies where the mort- 
gagee has obtained a decree for possession and wasilat, 
whether iio executes it or not. 8AKEi,\rAK Dicnm 
f. Dhabast Nate Tbwaei 3 B, L. B„ A. C., 141 

^ 436. Tender of por- 

tion of mortgage-debt. — A mortgagor cannot ask for 
a decree for possession without tendering the whole of 
the mortgage-debt. .Tor Goiend Roy a^insBuojRAi 
Roy ». Bendeoo Siege . . 17 W. E., 342 

436. — — Tender bp, one 

of seteral mortgagors. — A tender by one or more of 
several mortgagors is not such as a mortgagee is 
bound to accept, unless it is made conjointly by the ' 
whole of the mortgagors, or on their behalf and 
with their consent. Rambakse Singe v . Ram Labb 
Dg33 . . . , 21 W-. E,, 428 

437. Deposit i n 

Court hg mortgagor — Legal tender — Right to mesne 
profits. — Where a mortgagor deposits the amount of 
the mortg.igo for the express purpose of preventing 
a foreclosure, he is entitled to wasilat, of which the 
mere fact of his having put in a petitiou, which 
refers to some other suit between him and the mort- 
gagee, but docs not prevent the latter from taking out 
the deposit, cannot deprive him. Where a mortgagor 
is liable for only a portion of the mortgaged property, 
but pays in the whole amount to secure himself 
against his co-sharers, ho is entitled to wasilat for 
the whole, Dabi Dott Singe r. Gobind Pebsead 

[25 W. E., 259 

438. Time for pag- 

mciil — Tear of grace. — 'I'hc year of grace counts 
from the date of issue of notice of application for 
foreclosure, and not from the date of service of the- 
notice. Geazeeood-deen v . BnoOEuN Dqobey 

[2 Agra, 301 

439. Time for pag- 

ment — Year of grace — Jlolidag — Beng. Reg. XVII 
if ISOS. —The year of grace ailowed to a mortgagor 
by Regulation XVII of 1806 to tender or deposit 
the amount due to the mortgagee includes author- 
iied holidays, the mortgagor not being entitled to 
the deduction of any holidays which may occur when 
that year expires. Kdmoba Kant Mytee d. Naeaineb . 
Dossee . . . .8 "W. E, 583 

410. Time for pay- 

ment — Beng. Reg. XVII of ISOS, s. 8 — Extension 
of time. — A Judge has no discretion, to extend the 
time allowed to a mortgagor under s. 8, Regulation 
XVII of 1806. Mahomed Gazee Chowdhey c. 
Abdoob Mahomed Ameeeoodeen 

[5 W. R., Mi3., 31 

441. Time for pay- ■ 

ment — Deposit - Tender of mortgage money . — 
Where a mortgagee extended the time for payment to 
the 25th November, and the mortgagor was prevented 
by the closing of- the Court from depositing the mort- 
gage-money in the Judge's Court on that day, — Meld 
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8 BEDBMPTION— 

iru to equitable relief agaioet the e&trj' of 

tbe mortg&^rce oa payment of all arreara of rent 
together With interest upon eacb instalmeat and 
costs , and three tnontbs' time naiallovredtotheuiort* 
gsgor to make such paymeut Sjt^au DjLtn>zcA.B 
r. Ourcau Qocqais . 6 Bom, A C,1S1 

400 /n/ere«l. Aoa- 

paytnt ‘ — Ttiohf of of mortgagee ia 

fcrul ■ 

gsgor . 

opal 

time, a: 

the daf i 

remain > 

nautinp ’ 
and in I • ' 

theu r ■ 

right t » 

ment 0 

pal va> .....s.. * 

BBOVB AI7XIJCC 1 Ind, Jur , If U, Aoo 

40L Default •» pay 

flitni of intersif ~<dctioa OACorsnant le/ort prtnet- 

pal SUM II due — here, by a proriso in a mortgage, 
it If nmed that, “ in ease of default lu paymeut by 
th « — 

in 

at . • • 

tl ' t 
di • • 

ai 

n • ■ 

to OuafCM ]U<leUieu« «u _ 

WAS in the same words as the coi enact for repay 
ment la the mortgage,->irs{i that, in an action 
, sv™ ."Areniint contamcd !& the proviso, and on the 



ldOIlTOAO£— routiAued. 

8. BEDEMPTION— 

463 , — — ■ - — - ■ Mortgage iy 

eoaditioaal tale — Beng, Beg XVll of 1S$0, 
t 7 4_77r(f^nintion.— In the put ofln dia where 


the principal debt, and interest lor me las,. j ^ 

•' * nlichhad cxpirctL Interest for 



ITe/d that, as the mortgagor had not deposited tna 
1 ‘ ♦ Ann ffli jam ipntj required, acorJing to 


USil ... • • 

dosive under a 8 inioiimg the dumisaal of tlio 
mortgagor's suit for redemption hfiwsrB Au 
Kius r Sau n Pnisan 1. Iw B.. 9 AIL, 20 
^ B., 13 L A-, 113 

484 Coitd%ito»al 

taU—InJereit—Meene pro/f/s—^oreefosure'— Beny. 
Beg XFil of ISOS, t 7 ~A deoJ of couditioaai 
sale, after reciting that the iciidor had rcceiinl 
the sale^ooudcrstioQ (&109) and had put the rcodio 
IQ luch possession of the pn petty as the snidor 
hioiself had. proceeded as follows <I (rendor) shall 
not claim mesne profits nor shall the \eulec claim 
lutcrcst in case the vendee does not obtain pos* 
session be sbatl -recover mesne profits for (he pcri^ 
h« IS out of ptMtiuiun and when, after the upiry 
of the term ased, 1 repay the entire satc*contidcratina 
, ; i’ •» •nl^•TnfT| In 


yean and, oj the expiry of the tirm toja i ni<,iw 
vngauuder Ueguiation Wllof tS-OQtof rcetoM The 
legal rcprrseuUtiie of the \i*ndor deposited the sale, 
consideration mentioned in the deed of conditional 
s*'" ‘Ole'll within the year of grace In a snit 
7 . . • • ‘ ’ 


separate orcacu u! • * 

liad not been so many successive breaches, aud if the 
deftiidants liad at aoy tune brought into Ct/art ths 
arrears with interest, or had 'Send to do so the 
Courts below, although they could not have tossed % 
decree for the m^ucy, nii,,hC bavt withheld a dcoce 
for enforcing the forfutare. *'«asna r Duiowswi 
[7ir.W,63 


prevent the sale from bccouing aosoiai^ ici auu,. 
to the saliHxmtl deration, the aioount of mosne j mfits 
for the pcrioi the s cn An was out of p>ucssion of the 
property Ifeld (apAXEik J duscnlmg), on the 
coBstructioa of the d»d of cooJitioua] sale, that the 
deposit of the sale-cousidcration (11109) «aa sumcimt 
for the rcdcmptim of the property Uamssuaii 
Sit>aa e Kxicnu asuc . L I* B,, 3 AIL, 063 

406 ■ - ■ — — — Ltate cfvkortn 

gaged property hy aortgageeto reorlgagor’^httm* 
Horn of parltei at to mode of paymeui aad dr fault— 
Memediee of mortgagee under mortgage — -On the 
IGA March 1874 A gave JT a matgige on cctlaui 
land for lid (,000 for a term of tea yiars. by which 
it was troTidcd, lafrr 4lid,Uut themort^agee shoxld 
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MOUTaAQ-E-couh-nueJ. 

8. KKDKMPTION- CO,,/, 

ill Court ititUliiu" llio tiorrowi-r to ruiciin. Aurioon 
H t<J t\ .M VAii IJiin-Ait . W.R, 18Q4, 184 

460. ■■ -- ^ — .Ici-fjtlance of 

yitifmtn! •SitbfcquetU objection ^ — A uiortituufo who 
oiu'o l.vhos till' iiiortKiijt‘’*iiiuney iis lU'j'ojitnl liy tliu 
inorl.'»;;or within tinic c.iniiot uftorwiinis siio for 

I»^Jil■ssio!l, oil tho -fTrouiul tliat tlw acpoait wui mmlo 
(iflit* tho I'xiiirj of th<> y%:ir of };ruce, uml thut he hail 
ajiiiliKl tor tin.' moiwy uniter wroiij; infonnalioii fiom 
liH n^'uit. KiioMiiiAit A’oWAAi’au tfoaaEi.s- p. 
>> oosi’i.oo>'3.<;aa lliui;t: . Q w. K., 240 

461. — - ~ 1‘iti/iiienl in/o 

tourl I'J rtdcini>lu,n-mni>ey-~Lfj,il bender.— Tlw 
ueleiuL'int in a fonrlcuuro Mtit |i,viil into Court tho 
amount vine in n.iiuct of iiriiiciji.U ami ini«.rcjt of 
tho nioit«;i>t;i'. Tliia iiA>uU’ut waa unnlo after tho 
day on whirh, aciordiii;,' to tlif luurtttajji', the Nile was 
to iKivHiy ah*ol(ite, hut witliiii a few <!ay» if tho 
eipinilion of liio yi.ir of t,'r:ice. 'J'lio luyaunt into 
Court wai accouiiianitd hy a pelitiou praying- tliat the 
fund iniitlit ho retaiiiid in Court, until tlie diriiion 
of cirt.ain ohjicUotni made hy thedifiinUnt, disimtui^ 
tile amount due uudir tlie uiort,;a;.;e*mouey. Jlelii 
that .sucli piynnnt into Court utu not a tiiulir of the 
mortgaiji'-wniiey, .ajnl tJi.il t!u' wort^’aKte uaj entitled 
to forceloiure. ITuuo.vuo Moo.vjuniir.B Dauka e. 
Go/,ircKMo.Mii; Dauba , Marah., 45 : 1 Hay, 70 

S. C. CotccKJioxct; D.u)r.\ r. N.tiiuxoo ^foo^•• 
TOIIEB DAnr..t . . , W. B., F. B., 14 

452. 7/efiy. Ileo. 

Xf'll of IS06 - Atij.u/ntei/ period — A'ofice.— In ii 
suit hy a mort;:agio for pojjisiiou after forccloauro j 
proceedings under Ueguhition XVII of ISOO, on the 
{,'1011116 tliat the luortfaigor liad failed to p.iy the 
money within one year frum the notice, tiie defence 
was that the notice had been issued hefore the lapse 
of the time stipuhitcd for rep.iiinent. The period 
stipulated for tho payment of the principal sum was 
3rd J niy ISdU ; but the deed roiitaiiied a proviso that, 
if the m'lrtj.’iipor paid tho interest every half-year 
during tho continuance of tho security, the uiort.;o{feo 
would not enforce his security until the 3rd January 
1871. Ifcld that tho time for redemption expired 
with the period stipulateii for tiie payment of tho 
principal sum. i.e., the 3rd July 18G6. WooMA 
ClIDttS CUOWDUjti- r, llEii.uiEB Lail Mookehjee 

[21 -W. E„ 274 

453, Beog. Beg. 

A 1 11 of lS06,ss,7, 8 — Tender of mortgage-moneg — 
Unconditional lender. — Whtre, in a suit for fore- 
closure of a mort;;age by eouditional tde, a notice of 
foreclosure had heeu issued under ReRulatiou XVII 
of 1800, and the mort^ragm-s deposited in Court the 
money due on the morteago before the expiry of tho 
year of grace, but at the same time denied the mort- 
gagee’s right to receive the money, and threatened 
them with legal proceedings if they took it from tho 
Court, — Belli tliat the deposit was not an uncondi- 
tional tender of the money due on the mortgage : that 
it was vitiated hy the conditions under which it was 
made ; that tho mortgagees were not hound to accept 
a deposit, so vitiated ; and that therefore it was not 


464. 
In Beni; 
179S. 


MORTGAGE -■continued. 

8 . KBDI3MPTIOX-eo«t;„„fj, . 
valid to prevent foreclosure, Trannath Boi/ Chow- 
d/irg V. Artfii Button line, 7 Moore'e I. A., 323. and 
Alldoor Buhiwtnv. Id, to Lall Ohote.B. L.H., Sup. 
lot., oJ8, follnwcd, JIakhas Kbaii r, .Jasoda 
. 1. L. E., 0 AIL, 399 

"T r.'TTTZ Jlorlgage prior 

f/ iSOG—Beng. Beg, 1 of 
^ -iN hen the time )l.Ted for payment of a inort- 
]i] tat? ajitare of ii was tlio cud of 

160-*, luiii there waa no aUe^atma of tender or dc- 
im-.it of tho money prior to that ilate, - Reid that 
the mortgagor liad. miller llcgulation I of 1798, lost 
his_ right of redtmption, and that the benefit of Ec>ni- 
latloa XVII of ISOh could not ))e applied to inort* 
gages made prior to the passing of that enactment. 
Kdusibs r. SunMSooDDEEX Htcdeu ' 

fW-.B., 1884, 183 

466. Reed icilhout 

provision for interest— Bagment ontg of principal 
rnoneg,— \\ hen a deed of mortgage is silent as to in- 
terest, pajmieiit of^ tho hare priiu‘ip.al within the year 
of grace is snillcicnt to Ixar foreclosure. Radha- 
ifATji SniK f, Rbngo Cnu.vDEi{ Skia- 

[■W, B„ 1864, 157 

^ 460, •- — — Bagment of 

interest— Interest exceeding principal.— Reid that 
the deposit of the principal due, ami a sum equal to 
the principal hy way of interest, w-as suflieicut uiulor 
the law upplicahle to tho case, and that no sum 
could legally accrue duo as interest during tho year 
of grace, as the law prohibited the recovery of interest 
beyond the principal. SnEODB«i3 r. Dbahee Tiia- 
Kooii .... 2 Agra, Ft. H, 194 


457. — — Rortgage not 

providing for interest— Usufruct— Bagment onlg 
of principal money . — In an usufructuary mortgage, 
wlicro there is no stipulation for interest, the mort* 
gageo is not entitled to it, the usufruct going ia lieu 
of interest, and tho payment of only the principal 
sum is a bar to foreclosure. Gbaga Pebsead Roe 
c. Eaayet Zaeeiia . . , 10 W. B., 251 


468. — Bagment tcithin 

a gear — Beg, JlVll of 1S06, s. 7 — Interest . — 
SVhiro interest is not reserved fay the mortg.ige-dced, 
but it provides for repayment of tho principal only, 
a payment into Court within a year after tho in- 
stitution of .a foreclosure suit of tho principal only 
without interest satisfies tho 7th section of Regula- 
tion XVII of 180G, aud'cutitles the mortgagor to the 
redemption of tho propei-ty. Roopaaraia Srsan c. 
JIadeo Siaoe .... Marsh., 617 

469. Mortgage wit A 

condition that mortgagor should remain in posses- 
sion until default in payment of interest — Belief 
from forfeiture , — Tho defendant mortgaged certain 
premises to the plaintiff by a deed of mortgage, 
which contained a condition that the mortgagor should 
remain in possession so long as tho interest was 
regularly paid. Default in payment of the interest 
was made, and the mortgagee sued for possession of 
the mortgaged premises. Reid that the mortgagor 
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DIGEST OE CASES 
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MORTGAGE— 

8 BEDEIIPTION— con<««i«i 
mortgagee Tvaivtd the proMsions for tccunng and 
rccoNcnng tLc interest, and tliat the traoKictioa 
must be looted at as siu ply one of a loan for the 
specified period at the agreed rate, i e , HI per cent 
pcrmensein. GxnajL r LAcnUAv Su.oa 

[I. li R , a AIL, 104 
468. — — — — — — — ■' - Intereit—Sit*t 

for Ttitm^hon — Trans/er o/ Froftrtu Act, #84 — 
Jn February 1883 a decree for pre>cinpUoQ was 
obtained m respect of a nortgago by conditional sale 
excented in Augnst Os the 23rd Asgost 1833 

the decree holder executed hii decree by (kposibng 
the principal amount of the mortgi^e money and 
o5feiiD«f fOfefssftsa o£ the property m suhstitatw foe 
thoongiual mortgagee In June 1834 themortgagor, 


deposit temomed m Court, and on the Slat 
August 1884 the mortgagor deposited a fnither sum 
cn account of interest but this also the pre emptor 


claim any interest ou the mortBagC'QioDey fur the 
p«riod antecedent to the S3rd August 1833 SemlJt— 
Ibat the 1 roper person entitled toteceire the luUtest 
for that period was the original couditicool Tcodeo, 
and tho Court which pats d the decree for pre 
cm;tion ilouldliaie allowed him the amouut of such 


defendant after the Slit August fsSA alien the 
plamtiS, to his Lnowledi.c, deposited the whole moocy 
due oa the mortgage Dio Dat v Kau Autab 

[I.I, B.,8Ali,B03 


from the date of execution of the deed, and that, in 
default of such payment, the conditional sale should 
become absolute It contained the following coudi 
tioa at to interest ' As to intercit it has been 
•greed that the mortgagee has no claim to inUreii 
and the mortgagor has none to profits ” The mort 
gagee, howcTtr, did not obtain possession la 187S 
the mortgaged property was purchased by the ap* 
pelUnt at a sale la cxecntioa of decree In 1884 the 


MORTGAGE— ■cox/inurJ. 

8 REDEMPTIOK— 

mewteagee brought a suit for foreclosure cgainit the 
purchaser and the heirs of th** mortgagor, claiming 
the pnocipalmoucy with interest at 8 annas per cent. 


of interest in eoasequcucc of the failure to gitpcis* 
session under the coutract, he had cone enforcialls 
lu this respect against the land, which had passed 
free from charge for interest to the purchaser 
Hamnhur Stnjh \ Kanahtci Sahu,I L II SAllt 
653, referred to AliAE BASnsa r Sada Srsn 

[LL.:R^8A11, 183 

470. — Viufntctuar]/ 

morl^age — Cotenant ly iht titorfja^or to pay (fie 
mortyogee arreart of rent due at the time o/rtdemp- 
t$oa — Pagjnent ly mortgagee of arreare of rerenae 
—Jttght of moH /agee to retinlureement lefore re* 
dmp/»o» — On tho 27th tngust 1SS3 Ji and il 
jointly exetuted two usufruetuary mortgages for tho 
smua of H3.000 aud 5 1 U) respectively lu favour of 
thedefiudants On the S4th 4farcb ISSC the mort* 
gagors executed another usufructuary mortgsge m 
favour of the plaistiffs for Q15 003, entitling them to 


only, o mi osed of certain arrears of rent and an item 
of srreara of Goierumcut revenue paid by tho 
defendants, was duo to thcin anl decreed redemption 
of the pioperty cn condition of paymint of tho 
aforesaid sum Both the parties appeahd. Uet<I 
that the items of arrears of rent were recorcxablo 
under the coTenaut contained in that behalf m tho 


xivm Oil® ivi »i U.S w. . -- - 

S 7Jof the Transfer of Property Act only repro* 
duceatho rales of Uw vrhich Courts e>f Justice In 
India have uniformly adopted. OiBnuAU Lap r 
BiiohA £>Atii E Tf JO AR, 611 

472. — — * JZ«d«n^(io» 

elattnrd under ttmi of moTtgage~lnt<t}fic\tni 


rteiniu at vuv i-,. %. : 

the whede of the prineipal and intenst waa ne* 
entitled to a deeree ftr rcdimptuM, in a su t Imogbt 
the close of the Sicoud yiar, on show mg only 
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HORTGAGrE— coMit««ee?. 

8. EEDEMPTION— cort^tM«e^?, 

talce the profits of the land in lieu of' interest ; that 
the mortgagee should grant a lease of the land to the 
mortgagor, the latter paying the former the profits 
of the land every harvest in lieu of interest; that 
if the mortgagor failed to pay the mortgagee the 
profits of the land by the end of any year, he should 
pay interest on the principal amount of the mortgage 
at the rate of one per cent, calculated from the date 
of the mortgage, and in such case the mortgagee 
should-have no claim to the profits ; and that, if the 
mortgagor failed to pay the mortgagee the profits 
by the end of any year, the mortgagee should be 
at liberty to cancel the lease and to enter on the land, 
and collect the rents thereof and apply the same to 
payment of interest. On the 21st MarcTi 1874 M 
gave L a lease of the land, under which Si, 980 was 
the sum agreed to be payable annually as profits in 
lieu of interest. In 1879 M, who had not been paid 
any profits, sought to enforce in the Ecvenue Courts 
the condition as to entry on the land, but was success- 
fully resisted by i’s widow. On the 1 6th J auuary 
1880 M sued L’s widow for interest on the principal 
amount of the mortgage at the rate of one per cent, 
calculated from the date of the mortgage to the date of 
suit, claiming the same by virtue of the provisions 
of the mortgage, on the ground that he had not been 
paid any profits. Held that the mortgage and lease 
transactions must he regarded as one and indivisible, 
and the questions at issue between the parties be 
dealt with mortgagor and mortgagee; that so 
regarding such transactions and dealing with such 
questions, JLT aud L did not stand in the position of 
' “ landlord ” and • ' tenant ” aud the proceedings of 1879 
ill the Kevenue Courts were had without jurisdiction ; 
also that, although looking at the terms of the con- 
tract of mortgage it was the intention of the parties 
that, on the mortgagor failing to pay the mortgagee 
the profits by the end of any year, the latter should 
in the first place seek possession of the land, yet as 
M had never obtained possession, but on the con- 
trary had been resisted when he sought to obtoin it, 
his present claim for interest was maintainable. 
The Court directed that so much of the interest as 
was due at L’s. death should be recoverable from 
such property of his as had come into his widow's 
hands ; and as to the rest, which related to the pei-iod 
during which the widow had -been in possession and 
in receipt of the profits, that it should be recoverable 
from her personally. Bhashemit v, SIathtiba 
Peasad . . . . I. Ii. E., 4 All., 430 

466. — Usufructuary 

mortgage — Interest, Fagment of — Beng. Beg. 
XZXir of 1803, ss. 9, 10— Act XXVIII of 1855 
— Act XIV of 1870— Transfer of Fropertg Act, IV 
of 1882, ss. 2, 62.— A deed of usufructuary mort- 
gage executed in 1846, under which the mortgagee 
had obtained possession, contained the following con- 
ditions ; “'Until the mortgage-money is paid, the 
mortgagee shall remain in possession of the mort- 
gaged land, and what profits may remain after pay- 
ing the Government revenue are allowed to the 
mortgagee, and shall not be deducted at the time of 
redemption. At the end of any year, the mortgagors 


IMOETG’AGE — contl nued, 

8. REDEMPTION — continued, 

may pay the mortgage-money and redeem the pro- 
perty. LTntil they pay the mortgage-money, neither 
they nor their heirs shall have any right in the pro- 
perty.''^ In 1884 a representative in title of one of 
the original mortgagors sued to redeem his share of 
the mortgaged property, upon the allegation that the 
principal amount aud interest duo upon the mortgage 
had bepn satisfied from' the profits, and that he 
was entitled to a balance of R45. It w.as found that 
from the profits, after deducting Government revenue, 
the principal money with interest at the rate of 12 
per cent, per annum had been realized, and that 
the surplus claimed by the plaintifE was due to him. 
The lower Appellate Court dismissed the suit, on the 
ground that under s. 62 (}) of the Transfer’ of 
Property Act (IV of 1882), and with reference to 
the terms of the deed of mortgage, the plaintiff was 
not entitled to recover the property until he paid the 
mortgage-money. Held that, although the word 
“interest’' was not specifically used, the natural aud 
reasonable construction of the deed was that it was 
arranged that the mortgagee should have possession 
of the property and enjoy the profits thereof, until 
the principal sum was paid, in lieu of interest. Held 
that the provisions of ss. 9 and 10 of Regula- 
tion XXXIV of 1803, which was in force when the 
deed of mortgage w'as executed, were not affected or 
abrogated by Act XXVIII of 1855 or Act XIV of 
1870 or Act IV of 1882 ; that these provisions were 
incidents attached to the mortgagor’s rights of which 
ho was entitled to have the benefit ; and that the 
contract of mortgage being subject to these provi- 
sions, the charge would have been redeemed as soon 
as the principal mortg.agc-money W’ith 12 per cent, 
interest had been realized by the mortgagee from 
the profits of the property. Sauar Am v. Kabiit- 
UL-LAH . . . . I. L. E., 8 All., 402 

467. Usufructuarg 

mortgage — Interest — Waiver , — By a deed of usu- 
fructuary mortgage dated in 1875, a sum of R30,000, 
with interest at R1 per cent, per mensem, was 
advanced on the security of certain property, for a 
period of ten years. The deed contained various 
provisions for securing the payment of interest to 
the mortgagee, .and among these a provision that he 
should have possession of the property and take the 
profits on account of interest, the profits being fixed 
at a certain amount ye.arly, leaving an agreed balance 
of interest to be paid yearly in cash. There was 
also a provision that in the event of possession not 
being given, the mortgagee might treat the prin- 
cipal money as immediately due, and recover it at 
once with interest at the rate of Rl-6 per cent, per 
mensem. The mortgagee did not take possession of 
the mortgaged property, and took no steps to obtain 
such possession, or to recover the money for nine 
years, during which no interest was paid. ^ In Nov- 
ember 1884 the mortgagee brought a suit against 
the mortgagors to recover the mortgage-money, 
claiming interest from the date of the mortgage- 
deed to the date of .the suit at Rl-6 per cent, per 
mensem. Held that the fair inference of fact from 
the circumstances above described was that the 
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lAOHTOAGB — eottixniitd. j 

8. BEDEilPTION— c<»nc/u*<f. 


p (iJStlDgUUUlu. 

DssiirimB 


. Bom, 660 


TJXI BiOiTAX V. llASI 

’ OSanote 

477^ TrMtftr of 

Tfipertg Ari flV of 168SJ, ■/. 93 — Sedeetpiioa 
<!efree—Tttno for and mamitr ofrt^totplto* —In * 
» » "" <1 Vunfim or uiufructuary mortgage bniai'ht 


the difcndsiit abould iturendcrthciBOftsagopreiniic* 
to liim Agaioat this dccico an 5pp‘'al wat filed 
objecting hath to the direction for rumnder ot tbe 
r-"r» orrmne* and also to the »nm fixed aa tUe 


mortgage ptcmisct nerc inrriU>Jii^\. >» >m> 

0 hw the TTinttnwcts against this order,— 


nndtT that sertion.* Kaxana Kobot r. uoviaw* 
Ecjifp , , . - 1. L. B., 10 Mad., 314 


478. .-■ , . .. — Dtcrt€ for 

JvftciosKfe 5«ct»5 /Ware \%itrrit, hg'tet o/, <m 
ohar^tng morlijaged profrrfy— 3Va»*/Vr of Pro" 
4-t ZTV nf thSi), i fifi— C»til ProftdmrO 


C • I 

i: > 


such future iatmit, suppoMo.* it could ho jmpinf 
an anlcd, conccniing nhirh no op nlou tras espne>«d, 
tout < not be Ircatcii as a charge upon (he land i hnt 
the iaJgmcnt-lfbtor was cutitUd to rwsl foreclosnro 
on pajment within the prisciibcd ptrioi of the 
inortga„r.iDonry and lutrrrsl up to date ot drcrrt.tbo 
demi-holdcr being at liberty to r«o»er iha future 
intirrat oulr from the jDilgment-dcltcw ptrscnallj, 
Buawasi I’Batap r. Bau Lsi 

[L U B., 10 Alh, 200 


Are Itaj Kcuas v. CisuEsiiaR ^aTit 

[L Ii. K., 10 AIL, 370 


SdORTQAOB— eoali sard, 

0. FOUECLOSUUE. 

(o) Bioqt o^Fobecioscbe. 

470. Sight ia mortgogo by eoa- 

ditionitl sale.— A mortgagee under an lustrument 


480. — For/fi are cf 

ynert/y.— The pow er of foreclosure is incidental to a 
mortgabO in tbo f. nn ot a conditional sale, and tbc 
mert..agi*r« by aiailing tlicmadree if that poitir do 
not Ax^eiC the priority they (osacss Buieooi>EC 
ItiascB c OotEPx Alt . . . 2 N W., 311 


pariua, - ■ • 

proceedings taLen under itc>.ulattc>n Xt tl of ISOd. 

GooBOTax r. llrussooxicEB 2 Agra, 170 

ItvonoxaTn Diss r BaM Gorax 5 N. W., 20 


482. 

ohttfo hf fc^dthonal tale— Dio 


c. uooaxtl oiKuu 


laUoUAftav. V. - > . 

property seats absolutely in tbc uiortgagec, ciro 
(bnogb be may not baveobtaiDedaiUcrierstabluhiRg 
or drpl«nn'» bit right Khooi Charnl t. ttelZ 


484. — — — - Pipit at expi‘ 

ratio* of near f graft— Hmt to fotjlrm ei//r.— Tbc 
title of « mortgagee is not romphte np r> tbc expiry 
of tbeyearof praee all wed by tbc 1 egiiUtioT but It 
is necesiary for bim to bnng a regular suit and 
obtain a deirce in order i»» confirm bit titli. i aisco- 
Dlx CaoWDUBT r Knooa Xxwsz Ciioi-naBi 

H3 C. L. B.. 479 

485. - ' - Aorteamt 

pa) to to tiarer or im de/avll to f rjtii 

ikart — here certain arlitraiors, sumnionid by tbo 
reranue auUiotiUri under the lle..uUtnut, inreatu* 
pstpd auctatral debts, anil aserrUmeJ Ibe amounis to 
b« cuntnbuUd by the other co-rliAnTi to uie who 
paid the rc» roue, and they, accepting (he award, po- 
nued to pay principal and interest on a rirtaindsla j 
and also further agn id that, if thri failid to pay on 
the specified day, their sharia should tbcncefi rward 
9 X 


Tox.m 
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( Cl2i ) 


MOUTQAOE— .v.M/.rtwr.i, 

that ill tlu' liriil Iwlf of the sicouil vtar tha principal 
iiioitty liad Kill <KjH»>ittil in Court, mid tiiat for the 
for loUi yiarji, (hcn-a.i li.id Inun ohtaiiud by 
till' liiorlj-igii’ figiiii4t iiiiii, bu'ofo !)ia AUtl ivni 
luted. 'Ilia above not iduiwui^ payiuaul nr leudir of 
the iiitircal, of ivlitrU p.iyunul ua* meurul by tlio 
jr,o;lgigi>, an upiu.d u.h iruinisod, lli’.W.tSCitAl. 
Si;.oit r. J.IU AIUU Si.sau I. L. It, 10 Calc., 007 

'172. — therte Jur i 

rtJri'ty'iiiit K'i'Aou/ pr^irii!) for furei'Ioiure or /’uy* 
lariit irit'iiu u jlscJ tune — llfffct of not e*ecaliny 
lUerre /or re ieinption —Lo.iit^itiun, — .V ilucrri; for 
rnUiiipliou uUlch dust u t pruviitc for p.ajmiiit <<f 
tin: luorlgagi'-dcbt, within a lUod litiu', or for fore- 
c!o>uri,‘ ill rait of default, opsratii of itrslf tu a fore- 
cloiuto ilsctio, if IV t I'Xi'ctitnl nitliin tlirvo yiar*. 
Oil I'dth Xovsiuliir IrS.S ./ o!itaitic>l a (bcrio for 
Viih liip'.iou on payiiii'iit of a cirt.iiii atiiii of motley to 
J! [the moftgagiy). Till' dierce conUiiicd no direc- 
tion aj to forif'.OjU'i', or at to llv litni! witiiin wliicU 
the piytiu’iil u.iji loin' made, Ou 2dtli Moviiuber 
ISSl, J!, the uiortg.i^'ee, sued to rieovvr ilio uiorl- 
cagi-dibt by sale of the property morlgiiu'KL On 
bill ,\pril ISSo .1 paid into Court the sum dirictulto 
le paid by the ridi'iiiptiou ilecrec. U refiMcil to 
.nvipt the piytiietii, mid iiuijted upon Ida right of 
s.iJe. Jlfld th-it no time li.itiiig Ucu lUed by the 
iherio for riUiiiiplion, .1 hid ihrie yeari within 
which to estcut*' ths' duTce j mid aa he had psid the 
money witliiii the three y«ara, .1 w.u eiiliUtd to 
recover the property. Held ali > th.al the decree fur 
reeiewpti.ia Would, if not eticutial within three yeara. 
Operate u> a forectyjiiro decree, and therefore' effeC- 
tiwlly detiriiiiiie' the'richli under the mQrtg.igc 
of the uiottea>'eo and' the moit.'iigor, .Maloji r. 
SA 0 . 1 JI ’ . . L L. K., 13 Bom., G07 

■173. . . - - • Decree for 

redemption - .Ihiettee of cliiuje iU to time of y.iy- 
ment or forertuiuri— Hxeruliun of the decree of Ur 
three years — Dir'choth presented from lime to time 
— /.imitotion .let fXT of IS77J. <irt. ^7^.— Where 
a rcdeiiiplion decree cout.eiiKd no clause as toChetime 
for payment of the' mort^age-dehl, or forecloiure in 
de' fault of payiiiiiil,— i/eid that the wortgauor could 
ktili, afte r tile' expiration of three yi-ars from the ehvte 
of the decree, execute it by jusiug tlie mortga'.;c- 
moiiey, li.avin„' reetml to v.irioii3 iLirkhasts jirescuteil 
by bini from time to tiiui', provided tbo darkhnsts 
complied uitb the coiuUtioas of the Liiuitation Act 
{XV of 1877). DicU to the contrary in G<in tStiment 
Mai Savant v. diarayan Dhond Savant, I, I*, It,, 7 
Mom., 167, and Maloji v. Snyaji, J. L. 11., 13 Horn., 
667, diiipprovcd of. Nauava.v Gori.vD r. Aka.vd- 
KAM KoJittAii . .LI/. E., 10 Bom,, 480 

474. — Decree direct- 

tny pa'iinent of morlyayee's costs on a certain dale, 
or, in default, foreclosure —Mifect of such default — 
Mnlaryement of Ihe time fixed for redemption. — In a 
redemptiou auit the Court of first instance found 
that the mortga'gc-debt bad already been paid off 
out of the rents of the mortgaged property, and it i 
accordingly nwardeel possession to the plaintifif, | 


MORTaAOE-eoti/.tmed. 

S. ItLDE.lf CTIOX— coiiGiiutd, 

directing tliat i-acli p.arty alnuld bear Ids own costs. 
In cxecntioi) of this decree, the mortgagor took pos- 
session of the' property in dispute. On appeal by the 
morlgagi’c, the Distriet Court amended the elccreo 
by din cling the mortgagor to pay the mortgagee's 
costs of the suit by a certain day,' or, in eiefaliit, t<f 
st.aud for ever fortclojee!. 'Die mortgagor failed to 
leay the costs as directed. Thetcupou the mortgagee 
applied, iii execution, to have the property restored to 
Ids i>Oi»issioii. 'I'Ll! Subordinate Jueige granted this 
appiic.itioii. The District .fudge', in appeal, held 
that the ehairee did ueit provide f<'r elclivery of tho 
lueipirty hy tiie mortgagor to the mortgagee. He, 
l»vve'vir, directed tho mortgagor to pay the mort- 
g.agie’» costs with interest. On ajipeal to tho High 
Court , — Held that, as the mortgagee's costs, which 
hecaine a p irt of the mortgage-debt, were not paid 
on the eluo ehetc, the mortga'gor was finally fore- 
closed, anel tlie ])toi>i.rly thereupon passed to the 
mortgagee. It was therefore not competent to tho 
Court, ill exicutiuu, to pnictic.vlly eul.irgc the timo 
for rtdemjitioii, by allowing the mortgagor further 
time to pay the mortgagee’s costs. St’uirANA r. 
KniatiSA . . . I. L. E., 15 Bom,, 644 

476. Decree for re- 

demption— .Hsena of clause for foreclosure on 
non-payment in three mouths— Default in payment 
in lime allowed . — In a suit for redemption tho 
mortgagors obldued a dicrce ou 1st March ISSO, 
wlicrvliy they were directed to pay the mortgagee tho 
sum of UG-lO within three months, wliereuivou they 
were' to get jiciscssion of the mortgagcvl property. 
Tho decree contained no clause for foreclosuro iu 
the event of iioa-payineiit. On 19th April the mort- 
gagees appealed to tho High Court against tho decree. 
On 12th Octobe r ISSC tbo mortgagor paid the IlC-19 
inlit Ceiurt and applicel for cxccutiou of the decree, 
which, though the three months had expired, the 
C'lurl allowed holding that it Iwl power to enlarge 
tho time fur execution : this order was set aside ou 
appe-al, the High Court holding that there was no 
jH)',ver in the Court e'xccutiug a decree to enlarge the 
timo for exccutiou. < ’n 15th July 1S90 the mort- 
gagee was allowed to withdraw his appeal, and tho 
mortgagor’s application to he' allowed to execute the 
decree 'vas rejected, tho Court holdiivg that the time 
could not be computed from the uithdrawal of the 
appeal, but that it ran from the date of tho original 
decree. Qmerc— Whether, there being no foreclosure 
clause in tho dtcrco, tho mortgagor could file another 
suit to redeem. CnraaSAlLl JlArfAliilAX Masas- 
BASQ c. ISUWAEGAU DOOirAO.VU 

[I. L. E., 16 Bom., 243 

476. Decree for 

redemption on payment of a certain amount, and on 
default, mortgagee to recover possession — Sait for 
an account Ig mortgagor — Mig'd of suit . — A mort- 
gagee having obtained possession of mortgaged 
property under a decree, which directed the mortgagor 
to redeem ou payment of a certaiu amount, and 
in default tho mortgagee to recover and retain posses- 
sion until payment , — Held that a subsequent suit 
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MORTaAGB— coniKoe*/. 

9 . lOUECLOSUUE— eon/tmi/a. 


be CDtitkJ to foriclose et an earlier period. Saruei* 
lain Veit >. ^and Lnl ira, B B. L }t„ 3S9, 
and Im^lad Jluiain J/o»»u Lai, /. L X., 3 All,, 
609, referred to. Ktoba Bibi r. \VA3in Kdijt 

' [L I, n., 18 AIL, 59 


UOBTOAOE— e«ari>er<f. 

9. FOEECLOsUBE— ooa/iaard. 
proi'erty iS, in aJOitioi loan objeitio i to the ^ahd' 


on wferenre to tbit rulinj, tlifre Hal am lurh dan 

I ger or HeaVuiii in J’l title so at l-i entitle bini t 
I enforce the raorigasc'debt lcf<re the iipry of tb 
< term. BPiAkl fetvou r. Jai KianEv Das 

I [7 N. W., 20: 

' 404 . EsIeittiDii o 

lermti/ffraei n/ler nolice o/fcree{oiure.—\ inert 
> ' gagro, under a conditional sale, caun-d uotict. of fore 


to lUo niortca.or llie deed also cootamed a eoien* 
aiit that, upon 4i.> dtfault in paymrot . f tUcintercU 
half yearly. lUo nhole principal aud lotercat ibould 
beeouie due Upon lueli dc fault made the mortgagee 
filed 111 petition, under i. 8, for fmcloeurc. beforo 


tniuiiiK wiiat Htti W K*' -• •— . ’ * * 

period” Hliicb remained at itatcd in the 
Thu* the iictitwi had tecu prtmatureljr filed, tne 
Elh iiction of the Bcfculatioii had not beru called 
into operat..!!. and the r.»ht to «d«m remamed 
Aararitofo DtJi > 2tiind Lai StH,o O L Jlj.3S9 
13 U'. Ji , 35d. and Ciurn CiarnAry r, 

.rj.., 21 IF -II , KJ. .il.mJ lo 

^ ' ■ ’ [li. n., S3 1. A , 183 


tlN W.EcL 1873,8 
405 . — . Jytttmenl U 

Ittttn wor/yoyof and mcrf^a^tf~Jirtiicli ly oier 
gayer — JftyAf cf mcrfpa^ee to fall incl oa ner 
eo/e r.ffA/r— The mortgagee of ecrtain ih*nt 
certain Mllsgei spilied f r forexhiuro under Krgul 
lion WII of 18<.C AMiile the year of gnec 
running and vliortly before ite cipnit on the in 
gteor and the mortgagee came to a ronipromlie : 
Ibe mailer of the morlgegi It waeigruJbj tl 
mortgagor to truiiifir hv ealt to the mortgigii} tl 
(bare* of three .f the iilhgei in Inu of the tnor 
I eicfmouy. and that he ihoulU not aster* Lii ngl 
under » 7 of Act Will of i8*3, a* ii pn irulor 
retain the nr land* a{pirlaii 111^. to tueh than a 1 
' mortgagee BgreiJ to reliiquith his eUiin inthei 


403. nigbU of mortgagoo— 

Cffluie for rtto-tr 3 if norlgaat-moaty l*for* 
ttp\TH<flfrm.—ll, a llindu wid. w, executed a deed 
of u»ufrucluary m rt*.agc »n 3’* faeoar the pr<h 
tKrty bvipolhicat.d being the leparaU projnrty e>f 
iicr huiband in which she liad only a life-inlcrcst. 
Oil 3 appl'ing for laulation of names, Jl objected 
that he w s* in propneUry p »*• ition und.r a deed of 
gift executed by I/, aud Ihi objiclion was allowed. . 
]n Mrtiie (fa cIausc in the d.ed of mortgage, that 


XVIII of 18*3 to the Sir lands spjxrtainiiig lo t 

sharie transfirrrd to the mortgapic llnriujoj t 
trortgagte sued the morti.a,or for |ot»<»>ai of ; 
the ikarei by eirtue of the furetloiurc jiociidmi 
i/eW. fi llOHing /of /ier/fiis' Ouaynl Jlar, I 
U , rd, Ib73 SI that on the failur, of the wo: 
pagof to gi>c iffict to the rotnjooiiie tmiisacU 
the uiort^a^tc was entitled t fall lacL o> hiei'juit 
uudtr hi* mortgage and the fcnelo.ur* jiOinJir 
taLcn thereunder DuoysuA UaI r Mtoiio Bai 
[L L. E., 4 Alt. 3 

j 400.— Ce.fa;rro.ai 


iiuney by the sale of the bjpoiiietaica ] 
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MOnTaAGE-ro/./.Huf,/. 

0. I’ OK KCLOSUKJi — eonUnufii, 

larcino !ii» iil I'lOjitity,- //tW tlmt Mich im 

nituutitici to IV voiulitioiiiil suit', mid waa 
liail.' in till- iiu-iiiiii!a hIiuIi Uiiiltr tbc Kiv’ulationa 
attarli to .Mich ".ilia, mul the Miit for ] 0'i,K5.->ii n, 
•ft it) out .MUiiiiiaiy I'ncifSoF foucit auio.waaiiot Jiiaiii- 
{iviuiibli. Giit.Nj;)'. Kai.i< c. Gaimi LAtr. 

[3 Agra, 18-1 

480. — 


cufl. 


ite ij. 
In 1S32 


,v.i A / y <‘t 

a M.-vlonu(!:iii iMiitpi-.d crt.-iiii laud uith'poasiJsTo 
oil vouditioii that, il the irotuy Imt waa not repaid 
uithiu lifht vim.-, the hind ^llOIlld he mjovid hy the 
n o.-l.iivuc iiitir Ih.il p.iiid as ifcoincytd hy talc. 
Ill a suit Ma-. i n ii(.ht to n them, //cWthattlic 
title of the nil itiiiipte Iccaliie al Kilute hy virtue 
of till' ltrni}> of the loiitiati in dt fault of pavuunt 
within the time spull-nh ’I he ohli^-ation cast hy 
]{i "iihvtioti >XM\ of 1*'C'2 moil a iiort^uftie to 
acroutil tor piclith doia lot jirivciit a iin rtitape hy 
way of lOliililn iial i..vle fiojii 1 1 c oiiiiim', aftiT the p tried 
for rdli mpt.oii has t haj’ittl, an ,al >oIiite vale win re no 
accoiuil h.ia Utiirtiiiitudhy the n The rule 

l.iid down ill I’olhtiKiruitucr^ 'tire, i.7 Moor(*s 
1. i'lli'K 11 ] pli.a loa u orl-^auee.vicuttdhy a Afaho- 
n tdaii. .Mali iKAiur.Nunu <. MAL.’.iKAitjrsDJJU 

[1. 1/. 11.. 8 Math, 186 

4S7. — J’arol ri/in/i- 

ii'iKit AV/f.,'. /,>■/. A'l'JJ o/ ISOO.~ K 

made ovtr to 0\ ftotii whciii he Inu! lonolvtd ctrtain 
uuiujf, eutnin laml, on the i lal comlitKii that, if 
such n.oiuys wire not rijaid within two or thrte 
mouthst Midi hind idituld hiciue O’s iihvolutidy, 
Jleld tJiat, as till re was t o dud of conditional mi rt- 
ftajtc, the jiovitioiis of Kivinlatioii XVII of JtOti 
wore not ujij'licai le to G, and lie btcamii the owner 
of such hind altir the expiry of three moutlis from 
the dale on which il Was made otir to him, in tonsc- 
fjutiire of the au.ouiit of the Io.in not having bleu 
repaid tohim. GouailDha.v Da.s i. Gokal Das 

[I. L, D,, 2 All., 833 

488. - Mortiioi/a in 

JUiiy/iT/. fcni>.~ A nirrtpanc in the English form 
hctwi’in Hindus of lands in the mofnssih outside 
Calcutta, has always him tiiatid hy the Courts os a 
mortgage hy comlilioual sale. Sm-nNOMovEi; Uasi 
r. cJU-vAiii Das . . I. D, E., 12 Calc., 614: 

480. B e n g. Beg. 

Xl'll of ISOG, s. 7—J'i rerfcsuie of equiig of re- 
dempiton—" Stipvlo/eil peri(d.’’—'iig a mortgage iu 
the English foiin, the defendants conveyed ctrtain 
proputy to the plaintiff, subject to the proviso that, 
in the tvtiit of the diftndants paying to the plaintiff 
the principal sum on the dth Siptimher 1868, and in 
the meantime p;n irg intenst on that sum halDyrarly, 
vvitli uniiual rfsts. in case of default of such pay- 
ment, tliui the jdaiutiff shot Id re-coiivey the pro- 
perty. 'Ihe defoidaiits failed to pay interest; and 
on the ‘1th Dicimher 1.' Ctitlie plaintiff applied totho 
Judge* of Chittagong for ioriclosure: thereupon 
notice, umhr a. S of lleguhition XVII of 180(1, w’os 
issued, and served on the dcfend.ants. On the 15th 
April 18C8 this suit was instituted by the plaintiff for 


mortgage — continued. 

0, 1* OKECLOSUKE — continued, 
the establishment ami coiifinnation of .absolute pur- 
, ehase^f and to obtain pe.sscsstou of the iiiort“D"ed 
Jireuiiscs, Held Hint the suit was not maintainable, 
i Itegnlatiou XVII of I8l/6 ajijilied to this mortgage; 

j and, under that Kigulation, the mi rtgagee could not 

' apply for foreclosure until the time agreed upon for 
repay me lit by the mortgagor,— that is, the “stipulated 
, jiirh d" referred to in s. 7;-and the inirtgagor was 
; entithil to one year’s grace from notilicatioa of the 
application for forcclosuie made after that date. 
^AllAStllALA Dl'IU c. E’aXI) LaLL SeIA' 

[5 B. L. E., 389 

6. C. ScuoitosHEi; Bala Dabee r. Kb.td LalSek 

[13 W. JB„ 364 

■^0O‘ — 7 - ; —Beng. Beg. 

dt yjl of 1S(j6, s. 8~Condilioniil sale. — An inatru- 
inent of ce iidilioaal s-ile jirovidcd that the toiidilioiial 
vetidir should rit.iiii jiosscssioa of the pioperty to 
which it rdatid, pay iiig interest on the principal sum 
lent annually at twelve per rent., and should rep.iy 
the pnneip.il sum lent within seven years; that (by 
the fourth clause thereof), in the event of default of 
payment of intirest in any yiar, the term of seven 
years should be cancelled, and tlie conditional s.vle 
' should at nice heroine absolute; and that (by the 
liflli chuiso thereof) in the event of the principal sum 
. lent no: being repaid at the end of seven yc.ars, the 
I conditional s.ile should brcime absolute. Default 
' having him uiadeiii Ihe payment of interest annually 
ns slipnl.itid, the conditional vendee, the term of 
seven years not Inwing c.vpirid, took proceedings to 
firccloiC, in pursuance of the condition lontaiiied ia 
the fi urth clause tf the deed, and the coiiditisnal 
s.ile was declare d absolute. The conditional v'ciidee 
then sued for josstssion of the pioperty. Held that ' 
the fifth clanse of the deed did not dispense with the 
necessity of complying with the provisions of s. 8 of 
Itegulatieu XVn of 1806 and was compatible with 
them, and on or after the expiry of the stipulated period 
application for the lurcciosurc of the mortgage aud 
remlcring tho rondilinnal sile absolute in the manner 
prescribed by that Kigulation might and must be 
made; that tho condition cont lined in tho fouith 
clause of the deed in effect defeated and violated the 
provisions ef that Kcgulation, and summarily 
converted a conditional into au absolute sale in dis- 
regard and defiance thereof, and the foreclosure pro- 
cecelings taken by the conelitionah vendee before the 
expiry of tho period stipulated for the repayment of 
the princip.vl sum lent were irregular, aud the sale 
could ouly be rendered eonclusiv e iu the manner pre- 
scribed by that Regulation iu pursuance of the fifth 
clause of the deed; and that accordingly such suit was 
not mnintaiuable. Imdad Hesakt v. SIannu Lae 

[I. L. E.,3 All., 509 

4 gl_ . — Beng. Beg 

XVII of ISOS, s. 8— Stipulated period— Mortgage 
bu conditional sale.— ^heterm" sHpulated period,” as 

used in s. 8 of Beugal Regulation XVII of 1806. means 
the full term on the e.xpiry of which the mortgage- 
money is payable, notwithstanding that under the 
strict terms of the mortgage the mortgagee might 
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UOHTQAQS — eonltnued 

9 lOEECLOSUItE— coA<ia««i 
ffiortguged at tbeir owiii by way of conditKisal ial«, 
s porswti of the joznt family property The mort' 
gagee forcclosLil, and then inttitutrd a tnit for pot* 
I •>• "" ri lip withdrew with liberty tobnog a 


UOnTOAQS— contiaueif. 

6 FOUECLOaUEE~-ccatia«e<f, 
treat a tnm paidby one of the mortgagort at madt 
on toeh mortpOgrr’* orb Account la rcipcct of what 
might be calcuUted at hit ri-atonable thare of the 
joint debt and to rebate Lit tharo from further ha* 
b Irfw tVTiero therefore lo the cue of taeh a mort- 


entitled to recover the money lent and intcreat. 
aod the coeta of the aecond auit. Bhoowaw 
A cBiniEE e GouiM> Smoo 

[EInB., 9 Calc. 234:110 LB.. 366 


competent for one of them to loreciow .u •vt|.^ . .. 
lua fractional abarc A party amng for {oumioo of 
a thare of mortgaged property (after ita nleato haa 
heeti (ScctcU by an arrangement nrndo betwcco the 
aortgsgiea and mortgOpOr) on the groaod that be 
had an intcreit in the mortgage and in thefanJaad* 
vanccdbi the mortgage'ct. mutt thow that the mort* 

S ;orhad notice of aneb raterett Dkooa Rot t 
mice Ror . 10 W. B., 476 

605 — . . • 

yoy&M— i a ' • 

for pottut • 

eletun ^ • • 

doe to the ■ t 
and nut tevtra.i^. »*... ^ g 

mcricty of tho debt forecl ted the mortgage u to 
jT ,,n I ttted the difftrent mortgagora for 


me tnit »tia v. - • • 

MiBKiRau . 1 E Il..lAU..R 9 f 




lur a » 

toed 6 for pouiuion of that Milage UtiA (isae toe 
fuit aaa luaintaioablc. Ciandtia r Ptkia* 

/. X. f?. 3 Ml , 906, dittmsulthcd BiiH- 
S3u&a bi>an e liaicSiTau E L XL. 5 AIL. S57 

607. - - - ' FurcefeaKre of 

yortieao/^oiat yreperfy — UTiere a mortKaue of aa 
ctlateit a joint one and there it no iptcihratioii in it 
that any iiidiildnal ahare or portion of a thare of 
tnehettaCo it charged with tho repayment of any 
dtflnol pn portion of the mortgagoa onry, but the 
whole eitato U made rctpemttble for the mortgage* 
aoacy, it it not competent for the mortgageo (« 


aharea of aueh ettate Held that, me lorceiofure 
proeeediDgt being irregular, tho suit waa rot tnain* 
Uinable CoaXDiCA bijeou r i’noRXB &ii>aa 

[1 L B , 3 All., 906 

608. — — Pureiorer of 

$h«re of mortijageJ pro} erij/ —A mortgagee told 
part of tiie mo(tgug>tl pniprrtv and then foncloacth 
hit pnrchaierbdo., no party to tho forrcleunrc pro* 
ceediiiga The mortga^ri. and purehater afterwarde 
toed for rceceert of < f the mortgaged 

property aft<r forirlftmri Held that the purchwr 
eonld maiutam hit tnit although he had not been 
a party to the f nelotnrr ] <oceeJ;»>,t for the re- 
covery of the mortgaginl propirty, which had he-ta 
purchased by him The fortcloturo conferred aa 
absolute title to the whole property mortgaged oa 
Ibe mortgagee and anybody eUimmg under him. 
Ru CustOiBa I’onDBB r Mi> BSUi. 

[3B LB*. Ap,I48.13W.2L,S63 
J/rryei*— iere* 


^ to tccure a lul.u a- .. _■ 

him by D, etecuu 1 a weond mortgage to P of the 
tame and certain o Inr pr< pirty On the llDth of 
duly 1673 sncl < nith notice to f rocloae 
(be properties mortBa,.i-d 1 y the first deed. On the 
23r<l March 167-V an 1 t efore tho cspiration of tho 
year of grace a {«rtio i of the | ropertics mbji-ci to 
both mortgages was s M at an aaetioii sale subject to 
esuUng lucumbrancei and f 1 icame the purchaser. 
Cthcreaivo, U> protect Ihe lulrn sts he l«w<,ht 

at the sale, purchased in the name of Ji, a truitce, 
all the hiterest of 11 iu both mort.a.d and after 
the expiration of the year of .-race, filed, in the name 
of himself and D a suit to declare his absolute n.ht 
to the foreclosed profortits and afterwards filed 
another suit aga lut j for a uuiiry'dtcric on ths 
b(»d in the icrenl uiortnage 1I>U that C. Ulng 
owner of portiori of the prop<rty saljert bi loth 
mortgages and as such liable to contribute projor* 
tiQTialely to the payment of Loth coal 1 not foreelosa 
the first jsortQa..e. an 1 Uien sue Aft the who!* 
debt dae npiin the srconl Qawre— bVlittbir It 
would be itjuitable for C to foriclose the first uv rt* 
gai,ef JlelJ furthir that the triLnliig of ths 
aceood suit liad the (if(ct of rr-o]><*iiii_ the fortcU. 
sure proceediUn*. wud that the Court could now &.aks 
a decree in the whole case KsurcosOssO QtiOSB 
• EaBlxi boovcCBi CiiowvHBsue 

CE L. B.. 4 Calc.. 476 : 3 C. E. IL. 184 


609 
efottin 
tke *a 
2Ctb 
proper 
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MORTOAOE — fuiitiniicil 

!). EOUKUEOSUlUl-MiiA-iiHcf. 
had bi ttt tU Ci-pli d ^ud tiuit tht* n st of thodcljt uouldho 
paid^vithilttl.l^9toll thi‘ diti' of the ixpirj'of thcjur 
of jjrnci’, f tiling « Itit U the 9.di'-<lioutd Imomoabholuti;. 

tint it Uin not llii- iiil.iiti n of the {nrtica 
ti< liiibatituto a iKW contru'l for tin oiu> imdtr which 
tho uolit'c of forti’l svrroKiuvdorth A the proi.<.i.iUu.;a 
iliould ho illowiil to drojj. f!i;0.s0M0,sj:i: DOaSit. c, 
riiuium- Uodit.v . . .10 W. R., 320 

'^07. ~ - Ujufruotu aty 

morfyoyi* -'/Voitivo o/* murfy t 1/4 }HiSst‘sttoii*~^ 

M lari, ill jitou I iliiun In Id In fou tlu- iiauo of Circu- 
lar Ordir of . 3 iid .Inly 1813 . i iiiurt^’i^or had tho 
ojijorUu.ilj ill a Court loiujn tint todunlothoinattir, 
to coutist, ai n.;ainit the uioit.- i^-n , ill iiucstiona 
offiit inciDiiry tu..ivia).o d ind al s diito title to tho 
luort.. ».;na, and, tho.U’h c dh d upon, did nut show* 
til it the iitort.,a.;i- w 11 il id iiu, tmt idniittcd th it 
the n.ortn'ii.:;ti » luri.’ i.ot jiiid olY, nil! that an ixtni- 
»io I of tin* ji.ir of ..rue hid ilipiul without his 
ja rfonnin,* any of tho londitiims whiiU would ha%*c 
saitdth [If porty fronluiiu h rnlo^ d, it w.w held 
that.ivin if the iniKi odin_'s did not |ioisi-ss tho chir- 
acUr of a rviul'A? aiut, tluy wici auiUoii.ut iu Uum- 
stlvis to iiTict a fori chntiro, it »iioli w is tluir pur- 
p. Ji. Will re a pirty. ori.inillj a iiiurt^* U'of out of 
pOASni'h u, Ilia l\<n put into )> a-.npio.i bj tho act 
mid piriniviioi of tho iiort.ii.i rs, ho his rt illy (in- 
aitniii h as i jurol lOatniLti- siitliiimt in this lountry 
to I'-u-s iimiioii.ihlo prgpirtyi old diu il a luiv titio al- 
to^, tin r iliffi rnit from that width ho po35t‘.std before, 
and luviiij; its found diou iu tho ait «[ the pirtics 
tUtUisthts whiu ttit> put him into p<nsit.siQU. ItUS- 
JKtrr X,UtAIK bt.XlrU r. MlCUltCVOOMaSA 

[10W,R.,47a 

498. - .tyreement for 

frtih tim-n/Lnifioii, Ictoeeix mor'jiyce and third 
person for releme of yroyi rt 1 Jruin inorlyayee— 
lieltme not re'inircdto be in icntin / and rcyiitered, 
— The nmrt^;m.e of imni nt ildo propirty undtr.ihy- 
pothication fond tutouil into 111 iiijm mint with one 
who was not .v pirt> to hia niort^i^t to riliasc pirt 
of the property from li ihiliti uiiiitr Ids mort^i"C. 
This a^ritmtut’w.i3 not iu w 1 lliii.; and Ti ^'isttrcd. The 
niort^v^ie subjniututly suu^Ut to tuforee tho hy- 
pothic-itiou ajidnst the whole of the niort^a^ed pro- 
perty. //e/d that tho .inmuiuit, boii,* .t new* con- 
tract for .1 fitsh cOiiaiiUritinn betwcui ptroons who 
wire not p irtiis to tho uioit.: i.ro, w.ia not, as between 
tho pirtiis to the un rtua^ic, .1 uh isu which tho Iiw 
required to be in iviithi,,' .mil 1 tp'isi irod. //eld also 
that the pirty to the .ijji ceuw iit with tho niort^iagco 
might hue louio iiito Court as .1 pldiitilf to enforce 
the same, ami tlut it was 1 qu dly lompeteut for him 
to plead it in aioulauco of the moit.-ucc’s claim to 
bring to a do the property rcfeiied to therein, ash 
V. Aimstrony, 30 L. J., C. I\, 2 sC, referred to. 
Gdhdial ilAi. V. JAUHKI ILti L Ii. B., 7 All,, 820 

499. of fore- 

closure- J/nrehaser from mor(yagor.—Vovec\o9iia 

procccdim’3 iu the Supreme Court as to nrofuBsil 
property, *^10 which a pur chirbcr from the uror-tgagor 
is not made a party, carrrrot affect that purchaser. 


MORTGAGE — continued. 

9. VOmCLOSVRE-conlinued. 
llUAJAIt,WU KL*.Mri7 CiiorvDBi- t. KmiiAT CntriTDEA 
Giiosi; , . . . 8 B, L B 104 

[ 14 Mooro’s I, A., 144 ; 16 W. b", P. c., 33 

S. C. iu Court hedoiv*. Kiieott Cuundeb Giiosb 0 . 
Taha Chand Koo^'DooCuowDiiBvr .ew. E., 269 

^ 500. — — — j^Qf eclosure, 

Jit/ect of— JJetd of conditional sale. — Until fore- 
closure, tho leiidce, under a bond of condition rl sale, 
holtis^ tho lamis, the subject of the bond, only as 
security fi r tho money lent. t/emble—'fXie effect of 
foreclosttre is to jmt .vn end to the original conditional 
sale anil to nuke the property oJ miiio the im- 
rnovirble property of the person who advanced tho 
iiroiiey. Suam Nabai.s* Sinou i. RooiiooncB DyAi, 
[1. L. B., 3 Calc., 60S: 1 C. L. R., 343 

BOL ^ - Effect of fore- 

closure — Sale for arrears of recenue — Fraud of 
uortyaijec — Ait I of IS la. — The effect of a foreclo- 
sure decree in the Supremo Court iu a mortgage 
suit beiwecii ilimius is equivalent to a decree estab- 
lishurg proprietary right in Uru mofrrssil Courts, in 
similar suits uw the like iustnrments. The mort- 
g.igce ill josse-siou and nuotlrer having sought to 
deprive the mortgagor of hU title to redeem by means 
of a secret purchase of the mortgaged cst.ito between 
them, including tho frauelukiit device of a s.ileby 
auction for .irrc.rrs of revenue, such arrears being 
designedly incurred b> the mortgagee iu possession, 
it was held tlut a suit for redemption and for posses- 
sioii instituted many years after tho sale for arrears 
was not barred by s, 2i of Act I of 1815. If a 
mortgagee iti pojscssion fraudulently allows the Gov- 
ernment rev cunu to full into arrevirs with a view to 
the land being put up for sale and his buy ing it in for 
himself, and ho e’oes in f.ict become the purchaser of , 
it at the Government sale forarreus, such a purchase 
will not defeat the equity of redemption Nazib 
A il Kh.vn t. OJOODnv’AiuJi Khas 

[5 W, B., P. C., 83 ; 10 Moore’s I, A., 640 

602. -TTsufiuctuary 

mortyage — Profits payiny the interest — Suit by 
mortyayee to recover tnorlyaye-money after time for 
redemption.— Gexiwx property was mortgagid for a 
term of years, and poosessioii given to the mortgagee. 
The mortgagor covuranted in the mortgage-deed that 
ho would redeem the property after the term had 
expired, and that the mortgagee should take the profits 
in lieu of interest until redemption. After the expiry 
of the term, tho mortgagee sued to recover the mort- 
gage money. IJeld that the mortgige vvis security 
for tire repayment of the mortgage-money after the 
term hadevpired, .and that duringthe term the mort- 
gagor could not redeem nor could the mortgagee re- 
corcr his money, but that, when tbettrm bad expired, 
cither party could bring the trarraactiou to a ctoe. 
Ganesh Kooeb t. Deedab Bbksh . 6 W. W., 128 

DrA Eaii V. JwAiA Nath . 5 Id. W., Ap., 2 

g 03 , - — Suit for posses- 

sion— Covenant to pay- Conditional sale— Eamages 
Jfeafure 0 /- Cost*.— Two out of several co-sbarers 
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110RTQAGB — eonttn»ed. 

S tORECLOsORE — confi«u«<I 
tt 7 and S.—A mortgig«'« " spplicjtioa ” tor fore- 
■closure, as the term is used in s. 7> IlcgulAlion 
WII cf 1603, means the whole transsetMa conUm* 
{ilatcd la s A mlint; with tlio nntifieatioj to the 
mortcagoi ' 

and the y - • 

<«mmcnc( 

By the ‘ s 

,!»♦« nn n), rh Ibp ptrnannah or doeunicni ui 
■ late ot lU 

, • > first usne<] 

WULU .V s _ , Sdeoof 

<;iHJirpKa I>’ao r lJo^ol^lL^E Pciforr 

[0 W.IL.lia 


mortgagor, the purnannah to he Ksiini oy smi ^uup* 
under i ij of Bepulatoa WII of lf06 must 
distinctly notify to the luort^gor that if he shal) 
] ’ 41 „ mortra-cd la the manner 


be nnauy lum. um.4. i> h he* 

come couolutiie Basz&w Knsy e Rscatiy 
Kuiv 3N W 36 

616 ■ I. ■ ■. - — ■ - Omttticn /e 

Jim faortyajor copy e/eppi««a<»on to furteUtr—K 
mortn^ce failing to fuldi oneof the (troeoaditiooe 
Sri hv neffulati n Wll of 1806 t 8. 


aiaJivS^ai 

520 ■ — Strrtct «/ aot«r« 

—Da ic*eoi to is ssrrtd ~ The only peu-m on whom 
cffcetual sen ice of notice of foreclosure can be made 
u the persou rcilly interested to pr tectin; (b« 
estate KstBB KoouiB Dctt r P84'i Kishobib 
C nowDnuAix . 22 W E,, l€3 

531. ■- ■! ' Diylt to isof'M 

—Dtng R'o XVII of ISOS, i 8 — Purehoier of 
equtts p/rfis’ophnm The pnrchasrr of the equity 
of redemptnn IS not entitled ti notice m a foreclo* 
fare to U especitlly if the purchase has not hern 
made nutil after the inil lu'ioa of the suit, OOOBOO 
TEBsAro jAaAlt r. B{PPROr*R8*Pf» nBRaSR 

[Marsh., 232 , 2 Hay, 1&2 
hUBUOFOoii r BissEisoB ‘‘iBOa Marsh, 337 
S C DissEsaps hivon r Kvnxotooj, 

[2 Uay, 403 

Sn KiSUBC PCnCBB MtUTA p llsLasoo Con. 
jtra 3 W. H., 230 

Where liowercr, the Julgea (natLlT and PiibAb, 
jjy differtil. the fojmer h I hn^ no ice was not Be* 
cmary 

5es Uisao’SATU Si< lit r Dbosobatit Doss 

[OW It, 230 

022, Eiytt fe MfiM 

— Parrlorer /rout vtorigsgor —A purchaser fnJO * 


- MORTaAQE-coa/tnaeil 

3 FOBECLOiURB— eoatiusei, 
morti^asw, as oae of his legal represeutaines. la 
entiUod t^ notice of foreci eurc. MADncs Tdaboob 

V JsooTPCc Ball Doss > 12 W S., 105 

UtnsiuBsrSi'rau c Moocii Baxi. ''I' lon 

C35-W.R., 139 

623, RtglHo 

—Par kctttr from mortgagor— Itgal Ttprtttnio 
fio * — Bsog Urg WII of i&06\ t ? — The par 
chaser from atnortgacor is his legal reprcsentstiret 
and when the mort),azfe tahfl ont forcclosare i>ro 
cceJioca,thenotice enjoined by a. 8 lleguUtioa \\ 11 
of 1606 must be icned on such purchaser if it u 
used after tbs sale ; fresh ni^tiee to the purchaser 
would not be necessary if the sale took place after 
notice to the mortgagor ACiivamT MrsSEB <a 
Laua hOHo Uau . llW.lt, 544 

624. — - _ -—BigM to tultes— 

Trautftrtet «a postcirioa — TranifirLta in ]>ot4ea*ioo 
are entitled to n ticc of foreclo«ure Tazi V IIiubb 

V Siiia Cartspsa Dmn 19W.Jt,170 

623 ~ J.ti>ye$ of 

mortgagor— Bieg lltg \ t'll 'f IhOd, t 8—Lfgal 
rtpttttntaltre —A purchaser of the n^hta and 
iDterestc of the mortgagor is a tep^ ripnsentati'a 
within s 8 Rcv^olstun 'tS It of lb06, and notice of 
applicatioa for fon elosuro must he ht\vA oi him, 
OOLAU DCBrSOlB EUsV r JlOAI '•IVOR 

UB.L.E, aN,3:10W It.88 
623 £igil to aetic«~« 

Beag Rrg XVII of j'lOS i S— Coa/rtioarf nlr— 
fsreiaierSreoitJ rrtorlttqrs—Ltgtl rspreteala 
tire —Where (»nd vrl leh has bicu con lltl0^aliy sU 
If subsc<)aenlly m rtga.oJ the second mottga.ee, 
being toe mort,,a,,or’i legal nprismUliec 'wivlua 
the meaning of that term ii) s, 8 of UeguUtioa 
\Vn of 1806, IS lulitled oo foreclosure proceeJings 
being laLcn by the coiditio lal etndec to the iiolice 
roqumd hr tl aC sect 01 an 1 cannot be depnreJ by 
the eoudilional icnde'O of the lossession of the laud 
ootuithstauding forcclusure where no each tio.ice 
has been (.tseu to him DtROAJ ''laon r Debi 
Swu t 1*. R , 1 AIL. 403 

627. — Jltg\t to noitet 

—'‘Legal rtprsitHlaltre'* of mnrlgarrr Jienj 
Reg WJIe/ifKXi e 6 —The lol ler of a leer.-, for 
money doea not men ly Wause he hti attached land 
belongm^ to hif j(i igrocRtilebtor Hhilc it It salijoct 



gager and eulitled W nolieeof fonci sire proceed 
inn. Ca&ubc TEWABt r lirsui Miib 

[L B. It, 3 AIL, 413 


528. —Lielf to 

- J arciaser of norfgag<-r't taterfl — R lur* a per* 
• n mortgages Lis pro(ieTtv ly deed of crudjto-^ 
sale and afterwanls the ri.Lt. title, and InUmt of 
the mocteagor u soli in csecutioa of a mooeyHieerc* 
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DIQKST 01' CASES, 
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AIOUTQAGE — 

9. i'OllECIiOSlTKE — con/iiiucti, 

510, ' ^ - Uccoiul mart- 

jiii/e of t i<» >Am- property to the aame person 

Ftiirdosur’ itriree on the finl mortyoite—Scriind 
suit an xc.'oit ’norfpnje — l'ructice — For-cliisure, 
llr-open!-,/ — On tli.> sth Ait-iist ISGl the tlofeii- 
Glint 1} mort.M^'ul certain jinnicrty to the jil liiitiff 
Jl, iiutl on (he Mil April ls7'l lie further mort;r;i^i.il 
the .lime to Hu'ure a furtiier ii<hii(ice from the 
liif. In 1^77 till' jiiaintiff iinuf^lit a foncloiuro suit 
on the lirst in irt.M^o am! ohiniiuil tlie usual forcolo- 
Biiro liecrvc ; mill the ili'l'einlant h'liiup maile ilcfaiilt 
in injimiit, iiis riaht tii tlni priiicrly w.is foroi-loitd. 
The [li.iintitr aiini in ISS'J on his su'onil iiiort^iaxc, 
which foil line in i8T8. The lower Courts nlioweil 
hi.s claim. On aiipnl iiy tiie ilefeiuhnt to tlie Hijjh 
Court, — Ifeiit, rcvirain;; tin) ilecreo of titc Court 
biiow, th.it the plaintiff could not forecloie in 1S77 
sons t.i Vial Hie property ahtoiutcly in liiinself ivitli- 
out Iruitin^ tlu- mlire mort;;a>;i-(Uht as hitijlied. 
The ilefeuiiiut lui^ht iuve pliadeil in 1S77 tlut the 
pi iintilT ronli! not fo.-eelos', unle«j he nhiimio-icd his 
claim to he reiui.l tlie sec ml lulvaitce whin due, 
ITh oiui.ssio'i to do so could not dei'rive him of his 
riitiit to insist tint tlie foreclosure decree passed in 
IhrS litlur (irtcluihd the idaintiff from suitii; on 
the second deiit, or tint the forecloinre sIkuiUI bo 
rc-oi>ened. H.u'U K.ivji c. ItA'tJi Sv.utri'ji 

[I, Is, R., 11 Bom., 112 

611. - Pofocloaura of proporty 

in two diati'icta— /icH'/. itey. Xl'II of }SOS, 
s. 8. — .\eeordiii.; to s, S, lioirul ition XVII of ISOG, 
where inorlcuue-property is sitn.ate in two districts, 
till ordirof for, closure rclalini: to tlie wli'de properly 
may he o'Hiiind in the Court of either district. 
It-U-uosi;!! lUiiiii.v r.’ Pjiaxki.shk.v Das 

[7 "W. E., P. a, 66 


S. C. Uas JlcNt DintAU r. Puts IvtsuEK Das 

[4 Mooro’u I. A., 393 

Psioso.v.vo COOMAll ItOY e. IIAUAN CuiTN'DKn 
CuArnuiJUK . , . . 5 C. I,. K., 509 


612. 


Porccloauro of property 


partly in Calcutta and partly in mofussil— 
Jieny Jtey. XI~If of J '<06.— The High Court, in a 
suit for forecloiuro of prope’rty partly in Calcutta 
and p irtly iu the mofns'il. has no power to follow tho 
precodure prescriiied hv Regulation XVII of 1S06, 
which relitcs to tho foreclosure of property in tho 
luofnssil ; but it is Iw uiul to see that the defendant is 
not, by rt'ason of the suit being brought in the 
High Court, deprivcil of any substantial adiantagc 
which ho would have had if the suit had been insti- 
tuted in the niofussil Court. Ba>'K of HlNDUSTAlf, 
China, ano Japan c. NuNDOtoLt Sen 

[11 B. li, E., 301 


613 . Poreclosuro of proporty 

situated, partly iu Oudh and partly in the 
North-Western Provinces— Rea.i. Key. XVII 
of JS06, .r. S.— Where a mortgage of laud situated 
partly iii the district of Sliulijahanpur iu. the h'orth- 
Westcru Provinces 'and partly iu tho district of 
Khcri iu the province of Oudh was made by condi- 
tional sale, and tho mortgagee applied to the District 


MOETGAGE - continued. 

9, FORECLOSURE — continued. 

Court of .Shahjahanpiir to foreclose tho roortgago 
and render the cmiilitiotial sale conclusive in respect 
of the whole property, and that Court granted such 
applicatiuii, — Held, witli reference to tho ruling 
of the Privy Council in Itas Muni Diliah v, Pran 
Airmen Dat, 4 Moore’s /, ,f., .P/S, that, where mort- 
gaged property is situated in two districts, an order • 
of foreclosure relating to the nho’c property mav be 
oM.iined in the Court of either district, that' the 
circumstance tliat Oudh was iu some respects a dis- 
tinct jirovincc from tho E’orth-Western Pioiinces did 
not take the case out of tho operation of that ruling, 
inasmuch as Hcgulation XVII of 1606 was i a force 
in Oudh as well .as iu the North-Western Provinces 
at the tiino of tlii> foreclosure proceedings. Suejan 
S iNQii e. .TA(}A^■ Natji Sinoii 

P. L. E,, 2 AIL, 313 


b) Diuiand and Notice of Foeeclosuee. 

614. Domand from mortgagor — 

Beny, liey, XVII of 1806, s. 8 — Foreclosure, Right 
of , — Under the teniis of Regulation XVII of 1806, a 
demand from the mortgagor or his representative is 
a condilioa precoihnt to the right to hike foreclosure 
proceedings. Uonesu Cjiundeb Pai, u, Siiodandnd 
StJitst.A . . . L L. E., 12 Calc., 138 


615. Domand for payment of 

mortgngo dobt — Power of a oii'nor to take a 
inarl'/oye — Beny. Reg. XVII of ISOS, s. S. — A 
conditional mortgagee applied for foreclosure omit- 
ting preiiotisly to demand from the mortgagor pay- 
ment of tlie mortnage debt. On foreclosure of the 
mortgage, ho hued for possession of the mortgaged 
jiroperty. The lower Appellate Court dismissed the 
suit on the ground that the foreclosure proceedings 
were invalid and iiicifcctivo by reason of such 
omission, and in so doing directed that the demand 
which the mortgagee should make prior to a fresh 
application fur foreclosure should be limited to a 
cci tain amount. Meld that the foreeli'surc proceed- 
ings were invalid and ineffective by reason of such 
omission and the suit had been properly dismissed ; 
and that it was not competent for the lower Appel- ' 
late Court to put any limitation on the amount to be 
demanded by the mortgagee prior to a fresh applica- 
tion for foreclosure, Beeaei Lae o. Beni Lae 

[I. Ii. B., 3 AU., 408 

516 , — Beny. Reg. 

X VJI of 1806, s. 8.— s. 8 of Regulation XVII of 
1806 contemplates a previous demand of payment of 
tiie mortgage-money, and non-compliance therewith 
is a kind of cause of action for commencing foreclo- 
sure proceedings, and such demand must therefore 
necessarily be made before the mortgagee has the 
right of applying for f- rcelosure, and the omission to 
make such demand vitiates the foreclosure proceed- 
ings altogether. Kehari Lol v. Beni lot, I. I. 

R ., 3 AIL , 408, followed. Kaban Sinoh v. SIohan 
Lae .... I. 5 AIL, 9 

517. Notice of foreclosure—. 

Issue of notification — Beng. Reg.. XVII of ISO 
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2IOBTQAOS — 

9 rOBECLOsUUE— 

638. — — — — Etltntien nf 

ittne for payment — Freth notice — Where » 


f BirnA MOBC’t Dbt , SOW. E., 179 

639 ■ . ' — ' - - Sertxee o/ ntJtet 

— Proof of itrxxce~-^eng P»g XVll 0 /I 6 O 6 — 
Ptilg of Judge —Under Kcgnlatioa X\ II of 160C. 
the ZilUh Judge is ]udicially required to tec it 
proicd before him that the notice of forcclosore ha* 
been duly »tned, and lo record a proceeding certify* 
iug that tho n'quircmcnts of that Begulation haro 
been duly earned outi and also an^ elneidating facts 
necessary to be recorded as occurring within the year 
of grace AnsiB AiT r Xrien Coouaa OQOai 

I7'W.B.,123 

640. • ■ Semee of noUre 

•^Irutf of itrtxte— Ben? Peg SVH 'J J606 t 8 
•— The piXMSionstf a 8 of Scgulation Wllof I^OC 
that aeonv of tho moitcnceo's application to forccl so 


fTS-’p s whffhsd fnrcriosfd their mortpa or'seouity 


as mortgaguf for posscM.oo> subject to their scewint 
iug to the mortgagors that being relief ditTereatfrum 
that prayed fer in their lUint Ua^e 01 lll’snr* 
Bine, Cui'ea, JAPitt r bnOBOBaiBAXji Dseii 
[L IL, a Calc , 3U 
641. - — — . Sertiee ofnoUre 

-~PTonf fi/ ifreiee— Be«y Peg XflJ of IhOS, 


mOBTQAQB — roBfiBUCif. 

9 FORECLObUBE'wioiifisaeJ. 
of a notice of foreclosure does not provide for any 
uoek of service m snbstitutiou for pers nal sen ice, 
though la se>ae cases it hat been held that pt>»onai 
service is not ahsoluUly necessary, but lo justify 
resort to any other u ode of service it must be thoirn 
that in ajite of tiforta nude for that }uri>osc the 
notice cannot for s< me reason be penouvlly served. 
A copy of the report of the Xaur of the Civil Court, 


&I^Ga r Uahtas buair 3 Zf. W,, 926 

643.- ■ — - - - ' - I - 1 5ernc« of notice 

—ilode of terticr. — ^Tifrc notice of forccl sure 
uanca. and the serving oSlccr finds tbit tho inert* 
gagor la not at home, it u auQicient if he aifirca the 
notice on the der r cf the mortgagor’s house, per* 
sonal notice on the mortgagor not bung esscutial 
Boobjoo Ka 5 T IlA^nssIX r KnjsTO Kuuobs 
P oDDAtt . 14 W. E., 423 


was made the Court rcfusevl to make lucli nnsuttp 
tion DihoSATE Qa'«oooit r Xcbsi'io Pbosoad 
Dabs ... (14 B Z.. E.. 87 

[22 W n , 00 

645. '■ Sertite ofnotite 

—ilbJe of eertxce — Dfrij Pei At/ of ISOG— 
itcgvlatioa XVJIof ISOO piling Rnspecul 
direct on as to the peraon lu wh a notice of fore* 
cUsure is to be arnid, when the person t rthetime 
being entitled to the equity of nUimption is a minor 
aod ro anaidisn 1 f such minor has been apjicinUd 
under Act XL of l^wS Service of such iu.tico if 
f rcclosure sjkn the minor and 1 is n other will 
he deimed suuicicnt service Dabsb PeBshad r 
UisKoAV , . a If. W., 444 


fore slwull be evidenced by the elcarevt proof, and 
should hr in all rases, if cot personal, at least such as 
to leave to doubt in the mind of the Court that the 
notice its( If most hare rrached the bands or ceme to 
the hnovrlidge of the mortnag<rs. hesrr All r 
AxGMieiosissA . It, 1804, 40 

642.' — — -Strtice of noUeo 

—Proof of srrriee -"The rtgulatioa u to sctvics 



XV. B,, P* C., 00 


S. C ItAB Jim Diblae r I'EAXBiins^ Oas 

[4 Mooro’o I. A,, 392 

647. istmei c/»r/iee 

—Snficiencf of srrevee *~lt cannot be aaiJ that, if 
a souee of fonclosure addressed to a diri-asid mort* 
gapor baa nachid the hands of his nprisv^tatieea. 
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TSIOH.TGAG'E — continued, 

9. POllECLOSURE — co7itinued, 

previously obtained against binij tbe purchaser at 
suoli sale is entitled to due notice of foreclosure pro- 
ceedings instituted subsequently to the sale, but be- 
fore the confirmation thereof. See Bhyruh Chunder 
Jiundopadhya y. Soudamini JOabee,!. Jj, R,,2 Calc., 
Ml. Kameswae Nath Sisaii D. Mbwae Jugjeet 
Singh ... 1. 11 Calc,, 341 

529. — RigJit to notice 

— Assignee of tnorfgagor — Beng. lieg, XVII of 
1808, s. S. — Under s. 8, Ecgulation XVII of 1806, 
a mortgagee is bound to serve notice of foreclosui’o 
upon the assignee of the mortgagor, whether such 
assignee be of the whole or a portion of the mortgage 
premises, and whether notice of the assignment has 
been given to the mortgagee or not. Ganga Gobihd 
Mandaii V. Bani Mahiiab Ghose 

[3 B, L. B,., A. C., 172; 11 W. E., 548 

530. Bight to notice 

— Assignee of mortgagor — Beng. Reg. XVII of 
1806, s. 8. — The assignee of a mortgagor, though 
purchaser of only a portion of the mortgaged pro- 
perty, is Ins “ legal representative ” within the mean- 
ing of 8. 8, Eegulation XVII of 1806, and as such 
entitled to notice of foreclosure. Sheo Goiah 
Singh v. Eahuoop Singh 

[16 B. L. R., 34 note : 23 W.E., 25 

531. Right to redeem 

— 2Iokuraridar — Beng. Reg. XVII of 1806, s. 8. 
— The holder of a maurasi mokurari pottah under the 
mortgagor is not a “ representative " within the 
mcfiniug of s. 8 of Eegulation XVII of 1806, and is 
therefore not entitled to notice of foreclosure under 
that section. Lalla Doorga Pershad v. Lalla 
Xiuchmun Sahoy, 17 W, R,, 272, followed. Seipoti 
Chhen Dey r. Mohip Nauain Singh 

[L L. B., 9 Calc., 643 ; 13 O. L. B., 119 

532. Beng. Reg. 

XVII of 1806. — A second mortgagee under a mort- 
gage-bond is entitled to notice of foreclosure under 
Eegulation XVII of 1806. Mxhyau Chand 
CHNCEEE nuTTY V. Eoop Doss Banbejee 

[22 W.B.,476 

533. . — — — — — — Right to notice 

— Second mortgagee — Prior foreclosure of a second 
mortgage — Legal representatire-^B eng. Reg. 
XPII of 1806, s. 8. — In the case of the prior fore- 
closure of a subsequent mortgage,— Quesre— Whether 
the second mortgagee is the mortgagor's legal repre- 
sentative for the purpose of the notice of foreclosure 
under s. 8, Eegulation XVII of 1 806. When the 
first mortgagee had nolmowledge or cognizance of the 
second mortgage, or of the foreclosure proceed- 
ings taken under it, the second mortgage had.no 
just ground of complaint that the notice of fore- 
closure was served, not on him, but on the mortgagor, 
Kamb Kishoeb Chattbejek v. Taba Pebshad 
Eoy . . . .. • . 4 -W.E,,! 

534 . — — __ — • Right to notice 

— Purchaser from mortgagee. — Property in the 
mofussil which bad been mortgaged in 1863 to O by 
a deed in the English form containing the usual 


ililOBTGlAGE — conthiued, 

9. FOEECLOSUEE — coiiiinued. 


power of sale on default of payment, and again in. 
1864 to T by deed of conditional sale, was sold by Q 
under the power of sale and purchased by N. Pre- 
viously to the sale, T had foreclosed. In a suit for 
possession of the property brought by tbe widow of T 
against JV and the mortgagor, it appeared that no- 
notico of foreclosure had been served on N. Held 
that AT was entitled to such notice by the fact of his 
purchase, whether he had obtained possession or not, 
and that no notice having been served upon him, the 
suit was not maintainable against him. Bhanoo- 
MHTTY ChOWDEAIN v. PbbIICHAND NeOGBE 

, [15 B, L. B., 28 : 28 W. B., 96 

Mohhn Lam Soobhi. r. Goihck Chtjndeb Dutt 

[1 W. E., P. C., 19 : 10 Moore’3 I. A., 1 

535. Sufficiency of" 

notice — Foreclosure of share.of mortgaged property. 
—Two persons jointly held a mortgage, each having 
an equal share in it. The equity of redemption sub- 
sequently bename vested solely in one of these persons. 
Held that, under the circumstances, a notice of fore- 
closure confined to a one-half share only of the mort- 
gage (issued by the mortgagee, who had no interest 
in the equity of redemption) was sufficient, and that 
the foreclosure proceedings were not bad, although 
they related only to a part and not to the whole of the- 
mortgaged property. HHNOOiiANPEESAiri) Sauoo 
V. Kalbepeesaud Sahoo ,rj . "W. B, 1864, 285 

536, Sufficiency o 

notice — Bffeot of service of second notice of fore- 
closure. - Where the notice of foreclosure was duly 
served on the mortgagor, no subsequent transfer of 
the property, whether voluntary or involuntary, 
could affect tbe validity of the notice, or impose on 
the mortgagee any new obligation in the way of 
causing a fresh notice to be served on the purchaser. 
The notice having been duly served on the mort- 
gagor, bis right and interest were subsequently sold 
in execution, and tbe mortgagee caused a second 
notice to bo served on the purchaser. The foreclosure 
took place after the expiry of a year from the first,, 
but within a year from tbe date of second notice. 
Held, under the circumstances of the case, that, as 
the second notice was merely for greater caution to. 
bring to tbe knowledge of purchaser that notice had 
already been issued, and did not supersede tbe first 
notice, the foreclosure proceedings were regular, and 
the suit for possession was maintainable. Zemin Adi 
i;. Hossein Aw . . .2 Agra, Pt. II, 187" 


537. 


Fresh notice — 


Allovia^xce of time by mortgagee beyondyear of grace. 
— A mortgagee, having issued notice of foreclosure on 
the mortgagor, allowed him six months' time in which 
to redeem, shortly before the expiry of the year of 
grace. The mortgagor died, and the mortgagee sued' 
to recover the property. Betd that fresh notice of 
foreclosure on the legal representative of the mort- 
gagor was not necessary, the requirements of the law 
in the issue of the notice and the expiry of the year 
of grace having been complied with. BazIOOb 

EAHIJI O. ABDUMAH 

[2 B, It. B., S, N., 5 : 10 W, B., 
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IR'TQAQS— eonlin«c<f 

^ PORECLObURE— eonlmueif 


MOBTaAOB-xroa/iantc; 

9 PORECLOaURE— cosliaMi/, 


>r iicrmdtr Aaratn inifu V jjtuuiKi. ^ • 
viuftl L>It scale 397, &n<l J/aiAo P«riA<i’{ 
}ajadhar,I L R, It Calc , 111, toWa^eA la 
lit for pottess oa of immoirable property by a 
’ - i»r « <5«v«il of ooaditional sale. 


1 the tnort^s;;on fur payment o 


the nort^^ee a decree m the unnaoi *. o^, 
tnttng the period of "one year” for the period of 
"•)c iDontIu"tiimin incntioncd Ganja •9aAa> t. 
JEuActt Aaiai I. Z R, 6 All • 623 eferred ta 
PEBOiSB ETOSB c MlQiDIlt PKBSnlD XARlItt 
Sia^n L L B , 11 Calo^ 683 

656. — Reg Xl'llef 

1S06 * 8— Prorwioa s»<o lAe gear of graee~Ex- 
fcAsiOa of 4y tnut»al agree <mt—TraA$fer of 
Rrepertit Ael, t 2 et fej —The year of 
allonri bv ». 8 Regulation WII of l&OC, 


nog U> iho>r that the notice HXiica Has »*,. .. 
iigncd by tbo Jud^o to 'whom tbo applicatwa 
n«ii tbit it flan not prored that n copy of 


u Uacusa t LaxTa Psasap 

[L Ia. B., SlAlL, 389 

65. — — - — - iS'i»j?fe»« aey 

notice ~Ferecletur* prereedingt under Erg 
’ll oj iSOdi and tubtequent procedure unaer 
initer of Fropertg tcl — Mortgage — Conit 
tat Male Rnit for potieeiion on forectuiur* 
lent Reg xr^ll of 1805 e* 7,8 Act IV 
\882 (TtamUr’f I'rojerte Art) er. 2 el fej, 
S5.— the preetduro laid down >u the Tmoifer 
Property Act may bo applied to the case of 
ct sure of a mortgage cieeuied btfore the 
caino into opiratio i prOMiled it be so applied aa 
to aifict tbe ri.bts tared by a. 2. cl (ci, 
tbo Act Where Onrefore ualcr tbe prorisioni 
te^uUtion \t II of JSOC notice of foreclosure bad 
n ssrreJ on a niortgspor by conditional sale, the 
t,,ace bating bun executed and the fortcl sure 
ceedmeatabrubefo etbe Tranifrr of Property Act 
»e Into force, and after tbe eiplrr ot tie year of 
ce the money not hating been Jiaid the inort„agtc 
tuUtl a suit for potirtiion on forcrlosurr, and 
n aueU suit was .Iffcndrd by a third party who 
I rorebase*! the mort.agcJ property at an txfca 
> ule an I o-.tained jossrsaioo biforetberomiut'nce* 
it of tbe foMcloiure procc-vdin^t and tbo uecuaary 


Transfer of Property Act rrocftitiopa nnaer a. d 
bad come to a close by the capiration > f tbe stipula* 
ted period of extcution wLile tbe Kegulatioa was sUll 
m force and tbe mortgagre i rougbt bis suit for 
posseuiuu la pursuance ibcrwf alter Ibo passing 
of tbe Tratisfir of Property tet Held tbal the 
m rtga„c« nas entitled (o a decree lucli ai be aouU 
bare bad if tbe Rrguhtioo bad been still >n fwrre. 
llatJ Nato PcBtHio ^aBaIH Sixl.u r Moutiwaat 
PsnsaaD ^aBal'• aivou I L B. 14 Calc., 451 
667 (mfifioiiat 

eate—Rej 'CClt of tSOo t $ Trimfer of Pro- 
pertgAet (IV of 1882) e 3 d fe) an t et 86. 87— 
! roeedure —A suit a as brought on the 2 Itb January 
1S83 b» a uiortgagrc upo i a niort,.sge by conditional 
sale ashing fra dcclaratioi that tbe mortga^.or’i 
f at In mlerm lud bmi citinguiiIicJ and that 

) »• ■ s - 

is. . 11 . 


V\11 „f iRfip, Tbe yja,r ol [.race cx,ir 


xnaa suC s " — ' ' ‘ 

pirty Act ranU not be applied to tbe rase tUboa„b 
tbeycarof BraceLadnotixprrdwLm that Act came 
into force, and tbe full and e mpl te ngU of (be 
nortga.ce bad not arcrncd, be bad airjuirid the ri.bt 
tobrmgaauUnndcrtbeproiuio-is fUr,nilatl n\Ml 
of l&Od. at the eapiration of tbe viurof grace and tbe 
(rort.3g>rwas andcr a lisbdiCf (i part with tbis prK 
perty upon a auit being bimgbt at tbe cspiration of 
tbal ytur, and cucbrtsbt and liability came uitbio lb# 
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niOKST oe cAsivs. 


MORTaAGE-n nflnuf.l. 

0. I'OU KCl.O.SU U K~,^on/!nunL 
they h!iv(> 111 t li'iil ihi' notiro nor tlnit tiny worn 
lirlanul from ji.i.Niii;,' or wire not rt<iuirtil to j>:iy the 
niiti'Unt of till' nioti^n^e ujoji rietiviiij,; thut uotiee. 
]U« CuuMiMt Mai, in;)! c. Jo.vau ah Kiiak 

[17 W. Ii„ 230 

.SVreiVr f>y’«<‘/iVc 

— .''e/ZiViVney e/ ,en!ct<.-- Wliere llie tUfimlmit 

(liltiui Ilhidj; rn-iiud noliee of foricloiuri’. niitl tliu 
AutiHSni i.iliiil to I'tov e 6ir\ ire iK nil'll ivU kiioivlul^c 
Ol tiie nuilti ri- i/r/if lint tlieriiorlof lliejitou in 
tile form il j'tocK liiii.;* i'lfore miotlier Court wu* iuad. 
nii-ei'i'lu !i» t \iilioer iu tlie e.iar, iiml Uie nei|uiniciiiec 
of oue inott^u'^or was not biuilitv^ ou l!ir otlur. 
'rfautfifnA in jolimiou are inlitliil In liaveootiee 
of foru’iootrr. Ta/i's Iltnia: r. fiiitn CiifNtttai 
Dacii low. K., 170 

G'lO -- - - - yrri'iee i-/ itc/iee 

— i|/ jrrr.'ce ~ / y rOui/i.'iuniif trudre f. r 

;i iijfiji'oi,- Will re ill a suit by a ei uilitioiial viiuko 
for jnri.s'ii.ei uftir foneloitite nrvice of notice 
il iL'niitl iiV tin' tiiort.-acor or liii riiirun ntutive, it ii 
iiummliiul I n ilie former to jir"\i’ Mirli tirvien imie- 
pnnliiitly of tlie rojiy of the fi nrl' sure ptiK'nilinirs. 
.'ioOKiiMV.v r. ('iioi)u.v>ia;! . , 1 Agrn, 172 

GSO. - Stre{ci kJ nidice 

inafi'e, .Yi'ccm/i/ oj' /'urr/luit' /ri>oi tunr/* 
j'/'/'/er I'/fer ixtu-i’ jercdl,- Wluro the iiiurtiracor 
mill bij 4>i«ity of reiti mjiliou aftir fi rtelojiiro 
jiiociiilin'ris li.nl t'l'i'ii ajij'Unl for Ami u 'tlei's duty 
rcrvidou liini. it i« not luci-wiry for the uiortdu-t.e 
to issue fr. *U I olice ou the jiutchasi r •, the rtijuirc- 
Bunti of til'.' Hicul-itioii are i,ati»!iul by tiie ueriicc 
of the iiotici' ou tiie persoa who at the time of service 
U uititlid to rsdscitl. JyitAU (Jtl! r. KkishaK 

Ktsiiout: C’uo.vti ... 3 Agra, 307 

551. Service of 

mifiii! — l'n<i)fif tcrcice — lieit;;. llfj, Xl'I [ oflSQii, 
j,. i.. — 'I'lie eoiidiliou of forichsure risjnirni by s. S> 
Isi'i-'iiUtiou XV H of I’lUO, is that the mortgagor 
should he furuishtd with a copy of tfie petiliou re- 
femd to in tiie s' cliou. and should have a notiiieation 
from the Judge iu order that he may, witi.iu a year 
fiom tiie time of such notice, rideiiu the iirojuity. | 
111 all aeti'iu hi ought ton cover j.ossissiou as upon a 
foreclosure, it is isselltial for the plaintiff to ntisfy 
the Court that tlie above coiiditiou Iiasbein cnuplied 
with. Ill siu’li a c.ise, the sirs ice of the notice must 
ho istablishid liy ovuliiicc. The nure ritnrii of the 
Ka/ii' on tlie hark of the Judge’s jiurwiiinah to the 
cffict that the mortgagor h.idbecn duly served, ism-t 
le>-nl evidence of .sirvice. The functions of the J udge 
under s. 8 are merely niiuisUrial. Tho yc.u- during 
which the luortga'.or may redeem, runs, not from tho 
date of tlie piirwanuab, or tho issuing of it bs tho 
Judge, hut fr m tlic time of service. Where there 
are several mort'gag rs, and it is not sought to fore- 
close tho individual shares of cacli as against each 
but to foreclose tlie wliolc estate a.' upon one mort- 
gage, one debt, and one uitire right against all, 
service of tho notice uj on some only of the roortgacrors 
is insuflicient to warrant the foreclosure of tlio whola 


( GUI ) 

MORTGAGE-conftaneif, 

0. l'ORECGOSUllE~-cc„^,-„„e<f. 
istatcor of any part of it. Quare- Whether there 
may not be cases of mortgagu of separate sh.arcs, in 
wiiieh by piocecdmgs jnoiierly framtd foreclosure may 
l.tKi* j>Uct’ ill rtspict of fcoioe of bucU sbiirca only. 
I 1 he mortgagee, win n he seeks to foreclose, must 
dnsiovu- and serve imlice on those vvlio are tho then 
owners of the istate. UouKSUim Nabain Sisou v. 
u \VAUKAr,.vi, Jl n-.vuDu . I. L, E,, 3 Calc., 397 

[1 C. L. E., 369:1., E., 6 I. A., 18 

662. — Sufficiency oj 

n*dice-~~Uey* A / XI of IbOGt J. S — Seevtce of copy 
of petHion^ and of jiurwonmih. — 'The provisioiisof s,8 
of Ucgulatiiiu XVi 1 of 1800 are not merely directory, 
hut iuinr.itive, priscribiug conditions preetdent to 
the right the mortgagee to enforce forfeiture of 
tlic islati; of tlie movtgigor, and have for their object 
llic protection of ii.ortgigors from fraud. The pre- 
scrilied piocidure miut be strictly followed. Norender 
Sttroin Siny/t v. Utcorka Ltd Munlur, L. It., 0 I, 
A., iS : J, I.. 2t„3 Cldc, 357, referred to and fol- 
lowed. Held tliat, although the mortgagor at the bear- 
ing of tho foreeloaiiresuit iuthe Court of first instance 
h.id not insisted ou the insuilicicucy of tho 
notilication of the mortgagee's application to foreclose, 
but had reiii d o I aiiot her defence, this could not bo cou- 
strmd a.s a bindim.-ailn)is3iou that notice liad been duly 
giv ell ; tlut serv ice of the copy petition fur foreclosure, 
and of the jmrwannaU signed by tlie Judge, was 
t'.ss< utLiI ; and that the mortgagor was uot precluded 
from iiutstioning the regularity of the proceedings iu 
bis siihsequeiit appeal. JiAOnoPKBSAD r, Gajadhaii 
p. lu E., 11 Calc., Ill : E. K., 11 1. A., 188 

653, Xieny. Hey. 

XVll of JSOOj s. S — Procedure — JJorlyaye by 
cundilioml sale— Deninnd of payment — PuricaniiaA 
— *• Oj/icitd siy/ialure "—hi proceedings for foreclo- 
sure of a mortgage under Bengal Kegulation XV'Il of 
ISOJ, it is iii.t nicissary that tho fact th-at a 
dimind for pa.vnunt was made before the pititiou 
for foreclosure was presented should appear on the face 
of the projccdiugs ; it is suflicieiitif the piaiutiff iu his 
suit for p sscssio 1 shows that the demand was so made. 
A pnrw.tniiali is,ucd under the provisions of s, 8 of tho 
ubovcmeiitioiicd Itcgal.ition is not signed as required by 
that Mct.on with tho •'official signature” of the 
Judge when it bears merely the initials of that officer. 
diiidho X^ersatf V. Gajudhar, I* L. It., 11 Calc., Ill, 
referred to. KnuBA Biui v. Wajid Kha:!? 

p. L. E., 16 AIL, 59 

554 . Sufficiency of 

notice — llortgaye by conditional sale— Suit for 
yossestion 0 / mortyayed proyerly—Seny. Hey, 
XPll of IS'iG, s. 8— Conditions precedent- De- 
mand for payment of mor/yaye-money— Proof of 
service of notice— Proof of notice beiny stoned by 
the Judge— Proof of foTwardiny copy of applica- 
tion uith notice— Transfer of Property Act (IV 
of 1882 J.- The provisions as to the procedure to be 
followed in taking f.rcclosure proceedings under 
Regulation XVII of 1606 ore not merely directory, 
hat strict satisfaction of the prescribed conditioua 
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HOUTQAGB — cont\niied 

9 PORECLOSlfEE— con^inuei/ 
theroQ lajJ d<7>m precrdes the riglit of the rondi 
tioaal tenJee to claim the forfeiture of the condi< 
tional Ttndors right, and the \ariou8 rcqntreOMiita 
< ' ' at f'' t nn have to bo strictly obicrv^ in order 


gagor 2 torrnder Aarain Si-gh t Uuiarta jjatt 
Hundur,! L.ll 3 Calet 397 , and Uadha P«r*had 
Qajadiar I L R, tl CaU , 111 , followed In 
; 8Qit for poisfsi oa of iBiisovreble property by a 
’ Un i\fT \ deed of conditional ^e. 


and that this waa a course not eaoct oacd by the law 
SimBisnsirr liAtxA Paasao 

[I, L B , SlAlL, 388 

555. ' 


Suffietrney 

tf notiet- iorecloiure jiroctedtngi under Beg 
XVII dJ 1806, and *«ti«yuenf procedure uaaer 
Trantler of Properlg ict — Mortgage — Con^* 
iional tale - SuU for po»*ete\oa an forecloture 
Reg Xr'II of ISOS, tl 7 , 8 Art IV 
of ISS 2 (Trantftr of Proptrtv AdJ, tu 2 el (e), 
end 85 —The pr'cedure laid down in the Transfer 
«f Property Act may be applied to the case of 
forerl sure of a mortgage executed before the 
Act came into opcratioi provided it be so applied a* 


into force, and after the cxplrv cf the year of 
crace the money not ha\ in? been paid, the mortgagee 
tort toted a suit for posscssioo on foreclosure, and 
when such suit was defended by a third party who 
“td purchased the mortgaged property at an execu 
* obtained possession before the comnicnee* 
of the forccloeure proceeiugs and the necessary 


UlOBTaAGB— xoRtiaHed 

9 FOEECLO^ffKB— confiNiwrf. 


xao luorigaot-E u u<.v. ^ - • • ■ • 

tating the period of ‘ one year" for tbo piriodof 
"ax months’' tbirein incntioacd Gangn AaAat t, 
Ktthen Sahat, I, L E 6 All 622 , referred to. 
PsMiea Koeb e Kiiub{k PEasnao XxBacr 
SiHan LI, R , 11 Gala, 583 


556 


-Reg Xl'IIof 


ISOS t 8—PratuioH at to tie year o/'yrace— £■*• 
teasiOA of time hg mutual agree lent—Trantfer of 
Property Act, t 2 el (ej year of 
grace allowed by e 8 Ergnlation XVJI of 1 S 06 , 
•s a matter of procedure, which it was open to 
the parties Co extend by mutual agreement 
Without prejudice to the proecedingi already had 
under the acetton and upon the expiration of such 
extended period the mortgagee acquued an immediate 
r ‘tI > >A I nve n decree deelanng the property to he 


Bai; IsATB PsEsiui) Babaim Stsou r ^loiisawAui 
Pebsoad ^ABAUi bivan 1 L B., 14 Calc , 4SI 


567 

tale— Re" 
perfg Ac 
I roeedut 
18So bv > 

Ti^ht to 
and the mOTt'’age mmie) ' 


ConJi/ional 
I S—Tritntfer of Pro- 


repayable on the 13th 


sfsv I8^J Oa the 9th July j 8 s] the inortgagce 


'Art mnld not he applied to the ci 


perty upon a iuik ia> g .. — 

that year, and such ri^ht and liability c: 
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ISdCORTG AG-E — continued. 

9. FOKECLOSUEE-conCinuecJ. 
they liavo net bad the notice nor that they were 
doban’ed from paying or were not required to pay the 
amount of the mortgage upon receiving that notice. 
KAII CuUNDEU ilAlDEB r. JONAB All KbAN 

[17 W. E., 230 

648.-^ — Service of notice 

— Sufficiency of tervice. — Whore the defendant 
denied having received notice of foreclosure, and the 
witnesses called to prove service denied all knowledge 
of the matter, — Held that the report of the peon in 
the formal proceedings before another Court was inad- 
missible as evidence in the case, and the acquiescence 
of one mortgagor was not binding on the other. 
Triinsferees in possession arc entitled to have notice 
of foreclosure. Taztin Bibee v. Siiib CnoirDBtt 
Dhbe 19 W. B., 170 

549 Service of notice 

— Froof of service — Sttit hy conditional vendee for 
possession. — Where in a suit by a conditional vendee 
for , possession after foreclosure sei-vico of notice 
is denied by the mortgagor or his representative, it is 
incumbent on the former to prove such service inde- 
pendently of the copy of the foreclosure proceedings, 
SooKHHtTif V. Chooba.\iax . . 1 Agra, 172 

550. Service of notice 

— Fresh notice. Necessity of — Purchase from mort- 
gagor after notice served.— Where the mortgagor 
sells his equity of redemption after foreclosure 
proceedings had been applied for and notices duly 
served on him, it is uot necessary for the mortgagee 
to issue fresh notice on the purchaser ; the require- 
ments of the Beguliitioii are satisfied by the service 
of the notice ou the person who at the time of service 
is entitled to redeem. Jeeaii Gib r. Keishaw 
Eishobe Chbnb ... 3 Agra, 307 

551. Service of 

notice — Proof of service — Peng. Peg. XVII of ISOS, 
s. 8. — The condition of foreclosui’e required by s. 8, 
Regulation XVII of lti06, is that the mortgagor 
should be furnished with a copy of the petition re- 
ferred to in the section, and should have a notification 
from the Judge in order that he may, witbin a year 
from the time of such notice, redeem the propeity. 
In an action brought to recover possession as upon a 
foreclosure, it is essential for the plaintiff to satisfy 
the Court that the above condition has been complied 
with. In such a case, the service of the notice must 
be establislied by evidence. The mere return of the 
Nazir on the back of the Judge’s purwannah to the 
effect that the mortgagor had been duly served, is not 
Ie<^al evidence of service. The functions of the Judge 
under s. 8 are merely ministerial. The year during 
which the mortgagor may redeem, runs, not from the 
date of the puiavaunah, or the issuing of it by the 
Judge, but fri m the tipie of service. Where there 
are several mortgag irs, and it is not sought to fore- 
close the individual shares of each as against each 
but to foreclose the whole estate as upon one mort- 
gage. one debt, and one intire right against all,' 
service of the notice upon some only of the mortgagors 
is insufficient to warrant the foreclosure of the whole 


Mortgage — continued. 

9, EORECDOSURE — continued. 
estate or of any part of it. Queere - Wliether the?e 
may not be cases of mortgages of separate shares, in 
which by proceedings properly framed foreclosure may 
take place in respect of some of such shares only, 
l lie mortgagee, when he seeks to foreclose, must 
discover and serve notice on those w'ho are the then 
owners of the estate. Noebndbb Naeain Sinoh v 
DwAEKArAB Mditdue . I. L. E., 3 Calc., 397 
[1 C. E. E., 369: L. E., 5 I. A.. 18 

Sufficieneg of 

notice ‘Peg. XVII of 1806, s. 8— Service of copy 
of petition and of purwannah. — The provisions of s, 8 
of Regulation XVI 1 of 1806 arc uot merely directory, 
but imperative, prescribing conditions precedent to 
the right of the mortgagee to enforce forfeiture of 
the estate of the mortgagor, and have for their object 
the protection of mortgigors from fraud. The pre- 
scribed procedure must be strictly follow'ed. Norender 
Narain Sinyh v. Dwartca Lai llundur, L. P., 5 1. 
A., 18 : I. L. P., 3 Calc., 397, referred to and fol- 
lowed. Held that, although the mortgagor at the hear- 
ing of the foreclosure suit in the Court of first instance 
had not insisted on the insufficiency of the 
notification of the mortgagee’s application to foreclose, 
but had relied on another defence, this could not be con- 
strued ns a binding admission that notice bad been duly 
given ; that service of the copy petition for foreclosure, 
and of the purwannah signed by the Judge, was 
essential ; and that the mortgagor was not precluded 
from questioning the regularity of the proceedings in 
his subsequent appeal. Mabhopeesad r. Gajadhae 
[I. L, E., 11 Calc,, 111: L, E., 11 1. A., 186 

653. Peny. Peg, 

XVII of 1806, s. S — Procedure — Mortgage hy 
conditional sale — Demand of payment — Purwannah 
— “ Official signature ” — In proceedings for foreclo- 
sure of a mortgage under Bengal Regulation XVII of 
1800, it is not necessary that the fact that a 
demand for payment was made before the petition 
for foreclosure w'as presented should appear on the face 
of the proceedings ; it is snffieientif the plaintiff in his 
suit for possession shows that the demand was so made. 
A purwannah issued under the provisions of s. 8 of the 
abovemeiitioned Begidation is not signed as required by 
that scct.on with the “official signature” of the 
Judge when it bears merely the initials of that officer. 
Madko Persad y. Gajudhar, I. L.P., 11 Calc., Ill, 
referred to. Kbbba Bibi v. Waiib Khab 

[I, L. E., 16 AIL, 59 

554. — — Sufficiency of 

notice — Mortgage hy conditional sale Suit for 
possesiion of mortga ged property Peng. Peg. 
XVII of 1866, s. 8— Conditions precedent- De- 
mand for payment of mortgage-money— Proof of 
service of notice — Proof of notice being signed hy 
the Judge— Proof of forwarding copy of applica- 
tion irith notice — Transfer of Property Act (dV 
of 1882 ). - The provisions as to the procedure to be 
followed in taking foreclosure proceedings under 
Regulation XVII of 1806 are not merely directory, 
but strict satisfaction, of the prescribed conditions 
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[OBTaAGE-coBfumw?. 

10 ACCOWJTS— coBti'iNei. 

, p^dpd »d mlcmL Boy^ 

[oiiOWAa All . . • • • 


I lIOBTaAGE— 

10. ACCOCKTS— 


[W. 14.1 l»o4, *» t 
. Suti ly tteond 


CBI — — ■ - ■ '— ■ •J"” ir'-.''*. 

OnATimJE. .. COT»»«"AA“j.d»»”^" 

672. Llablhty M ‘‘“““"‘r; 

1 eld In joint tenancy to leo 


tv . Xi.l AW> 

B»3 ■— ZI«flsastt i» 

to%*irlcUr» »/ 

tbit an 
liable to I 
eeuion I 

pagi?TeIn8“^' to'gi'e tl.fi account, 

^rt fibould «T0 proper direction for tlie m<w^ 
gfigee’e account to be taken, charging the in^^ge* 

mfh the amount of the 0*^“ ‘’jwme 
rtceiicd by him cr h.i agent, but Mt *0 
him if tbe^ profits were rcccncd hy the “R'^t^ 
St««r. JAIK., B»A« ,62 


Wir“ the right Ui^compill^ 

R'^BncTanrS^o^ .. 0W.B..283 

- 7 - 

/cl ,.30-Mi Xxi in 0/ fS55. S. r-Ao.a/w» 


per cent had been rfcovid out of tUo prouu. and 
ilumod an aecouut. 2i set up as a 
proimousof thit lligulatioo ircre not appl cable, m 
S ftcr Its repeal by Act A'A^VIU of iSo,.. the um^ 


‘tt.li.ll., 6 AIL, 410. 


ntOBjTupVsii r HoisHvIiCKSU 4W.B., 
See Pmoot Ruuaut e. Am K®iie|«^ ^ 


103 

.103 


liability ti an accimnt. and allhon.h the prj'>cii«il mm 
a<tsane(4 U airy imalL Dfionoi Dsmi c* **52 
CncAiitK Cnantuxs ’. 10W,IL,vOT 

Pi wen biaoii r. .tKiexa KiutooJ* 0 W.IL, S 
G7a X"7U 'f 

tkvtrr/oT morlytjor to an oA’&aa/.— Ttfi f«S *7^ 
• inrchaKt of the c'lnity of red/mptirn rtersrio * 
certain som for payment to the de« so* 

pirrlode him from clsimieg fr m the ** 

account ft the iBfome of the Bsort^a.i-J 

JxntE Dtavy t. OcsoA Bm » 5Asr*»*’* 
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DKiliSt OP CASKS. 


MOHTO AOJi; 

I*. l’UUKCLU.SUlU;-.’-.,Hf<nu<‘.i. 
ijf SlutiJ’ j.TWJ .in U'lil ill «'l. ii'), i. t! of the 
r>i I’fdjH.'ly Aet. MoifAiiiii I'ki.'^iiao X.i* 
iiAl.'i M’xvii 

[L L. li., 1-A cuk‘., eoy 

^>*3. ^ .‘'oli /..r 

»'l> i: )/ j.x'i- — lirj. Xt'Il itf ifJOi, 
4. /Vi'n/rn/ /V.y.v>'y j.:? ~ 

CS'ti.tei ti< lit / :.*i. ,» .1 ■If I ,.0 

— *' I'r --('ii ij in .1 »-.iil ixr t'lir^chunre un li r ;t 
ft, ui.r:i.' .'.i St th'ilii.- of 

V vjli. -L of wu vfhilc 

u WH Ilf iiiftjii'c, ini', Uffote tUu 

ciS'j.-A'.’.vi.i of i!,.- \. ‘.r \)( t!u'. lit ,;ii! itiua li.li! 

ii\ 5ii,>Tri!i»fi'rt>s‘ IV fltl.l, 

((■’Jti.f M i\ s‘.it iVrJVJf .V.jr/ifi v, 

liutj ) t'-s-f iVei'i;./ .Y.iejt'ir •'•‘j'.iyk /. If 


C-il-. 


•i 




us p 


fi!)-'i for ffi.'! ci- jure hn i:i 


I,, tli la nniJvrSlo ili .tu'.itio'i, ii-ox' [tr r,-.-,!- 

'v.;,- iv'.-.t iv.‘ ». <! lit' '.ill* tiuuril Clvi»<» 
C'U»- .\ii (jt o! Ini’u*. 'liu' '• 

Svfvrt. \ to ri slit'. nc’.V. i ATf 00*. lovi uuily julWiil 

jitt,f;v.-ii.iy» II I’y, ! iiv Us‘o!;>*,<rjtl jirc- t . <!1 '. ■ <. ia iii 

the i’j. iJ'.ii 1 fs •. Sill i.i/.o i' of for. cimiiri'. 

UiSKitl Ciis'Mi.-:; l».vi v. Ciif.'o'Uf'i Ujii,v 

[L L. K.. 15 C-alc,, 557 

550, . • * - .'■'uyV.-iV,!.*/ t<f 

c/'/'yi* -u Wtu re a lonrS^iA’ "in 

JiU.to hy !’(i' UMlanlvr ff;.* hi:ii> !f ii'Sil a* agi nt I'o.' 
i.'.ior r». it \> i> fuM tuo' I'ury Jo uou’ no*.s\e of 
ft r.eii'i'.'v' !' tii to tilt' Lioiiurii-ir iitA i"-»!ur. r.<. 
I'uJieia'M M.'i'iiit t’. if*, sot?: .*trniii 

12 A>;fa, Pt, II, 207 


GOO. 

M ){»' < 


Ooifsjiuti ( t> 

K ?>,•/ o/*, - OimMiO'j to jc'iv'c :;u;icc to the 


( -ilia ) 

lilORTQ AQB — conlinuttl, 

9. POUECLOSlJilH-"oo«of«Jr)f, 

003. - ssotkf 

— C/i.iiuion fo jiyji uiitf itsal ly Jmlge,~k iioticB of 
forivlcuiire, lu.iriiig the «c.il of the Court iaiuiiig it, 
iKit sijtucd only tiy i .Miwiiauiiii, ia not i (.nfiickut 
cojiipliaiice^ with the Im', which rcfjiiirca that the 
notice he i^iveii unihr the snii iiml ofliehtl sigtmture 
of the Juiigc. Seixh litfii L.VIE c. JLvsicjciui, 

[3 W. -W., 17S 

CO-1. 


t!-e!rVi,-or or hu rx}>ru< i''..s’.i\i' is Miiiicl-.ut to \itiitc 
the s.S.oli; of the fonctoiur.- j (O-niiiu^j. iCttCKiioo 
MiSU-tSS r- JnOo?t(.'c‘>C I.-tt-I. I/AS.-i 

[15 W. It, 203 

GOl. - IrrfiMinrity fi» 

yhrru'i.jure pr, tft Un it -Uot-l. sify.Xl'll uf i'iOC, j 
j. S ~'llie (lafuiioa of liso Court to send with a 
notice of foncltuui.- .i copy of the sr.ort^igce'a jnti- j 
t:o» ;u rui'uirtd hy '■• -“f. !•> ^uhitJou X\ H of ISOtJ. 
wii inl i Jo he not lueh un irre.-uhuJy im m.ide soul 
the fericluoire in n c-we where, auhseejmnt to the 
Ujlie of the I'.otice. llie xisortc’-ij^ar coutinuul to !ive iii 
the iuii;h’. o'irticod of the prop, rty, nud tile uiortguee 
criclid iAiiidiip!. on it atid used it aa hia o.vii. uiihout 
ohjietion or claim on the purl of the nwrtua.cor. 
S.Kuar.js.ii TuwAwnr. r. JIuiiaube Muhku 

rW. It, 188*1, 30 

662. — Beisj. 11 ey. 

XVll of JSOC, i. 7-A'ofice of /urco/oswre nof 
jiynerl hy Julye-~ loralidity of fofcloture t-rnered- 
I'nva.— A notice issued under Uetrulation XVII of 
1800, wliich docs not be.ir tiio sipiatureof the District 
JudliC, hut brtirs Uie sail of his Court only, w in- 
foniial ami bait and tlio foreclosure proceedings in 
which bucii a xsotico has issued are invalid ab initio. 
DaSDBO SlKOU f. IfAT.t DiK HtHOll 

[L L. B., 4 AU., 276 


Bony. Re y. 

Xi’li of ijoti'ci’of forech sure signed by the 

m rislil.idjr of the .fudge's Court and hairing the seal 
of the Court, hut not the signature of the Judge, — 
Jldd, following the priueijde of the ikcwion in 
//.lirfco .Viri/A V, Mohs Din, I, L. /t, -J . I ft, 270’, not 
ti he a -..did n tico umlLr llegnblio.u XVH of 1S08, 
t. S. Doua ,'iAiiu r. K.vnui Kif.i.'r 

[I It. E„ 13 Calc., 50 

505. Snj/iciemy of 

»' tice — li(ny, /XC/i of ISOO, s. 8 ■ Xoiice 

r.t.f liyne t by Juion. — Hold tliat, where the notice 
<'f foricloaure iimlir s. 8 of Uigulati a XVII of 
IStd was sigtuil not by the .fudge, but only by the 
Muuiuim. the for.eWire proceedings were void at, 
iuilin, Jlrltl alco that the notice which w.is upon 
the record of the foncloaiirc proeeediugs aud bore 
the mortgacor’s siguaturo must be rrgardul as tbo ' 
(rigiiul if tice in the nnittir; ami that the aekaow* 
Uilemuit of riciipt of notice by the mortgagor did 
not cure the inhiriut det'ict of its noii-signalure by 
ih’ Juilge, HAi.TirA.v Sakak disoit BuAniox 
. . . .Lit. K., 12 All., 183 

10, ACCOVKL'a. ' 

660. - Claita for account —A’aiV on 

m< ftjnye /niyet/c on denniti t. IViu re a uiortgagc- 
dibtU piy.ible on demand, the mortgagee ought to 
bue, not for interest only, but for an account aud 
payment of what remains duo ou tlio mortgage for 
principal aud iutercst up to the tiling of the plaint. 
Assai-a r. Gaspati . I. L. E., 5 Bom,, 181 

507 , Suit for account -.Vui'iJ by 

morlyoyar — lltsUmytiun. Ordinarily, a sjiifc for aa 
account upon a mortgage cannot bo maintained by a ' 
mertpa'gor unless he asks for redemption also. 

r. L.ikshva^' . . . LL. E., 5 Bom., 614 

8ee SUAh'KAHAPA r. DaNAPA 

[LE.E., 5Bom., 604 

508. Obligation to account— 

ilortyuyta in potsession. Though a mortgage bo 
not an usufructuary mortgage, the morteageo in 
Ijossesaion is bound to give an account of the profits 
realized by him from the murtgaged property so long 
as it was in his possession, whether he took possession 
with or without the consent of the mortpi^. 

KAOT SBIH r. lABSOOBBEEK . , 7 W. E., olf 

509 Mode of taking account— 

Jteny. ’lleg. XV of 1793, s. JO.~Aceording ^ s. 10. 
Kegulatiou XV of 1793, it is the duty of the Court to 
take an account of the receipts of the mortgagee in 
possession, and then to adjust the mortgage account 
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DIGEST Ot CASES 


{ CIM ) 


HOUTGAOB— «dn<(ai«<j> 

10. ACCOUKTS— coatitiMif. 
great mcasaro ipccuUtire and conjectiiral, their dtci* 
<u7a V3< tct a«(di? ItoacK Lii-c SoocooL e. Go* 
iccK CnoDEa Dorr 

[1 W. R, P. C , la : 10 Moore’a E A . 1 

688. ; 0#i>« off>rorf-~ 

/ncftae tax paptr$. — W'iicre tlic acfouuti of a mcrt- 
gagee who ha» been in pou<i»ion are biiiig tahin, his 
income tai papers are inadmiiiible as evidence in Ins 
fsMiur. thoQo^ they may be used a,ain\t hiui. It 
it the mortga.,c«.‘’s doty to keep regolar aeeoaots. 
and tUconus ltd in the first inttmco ujon him. If 
he has not hrpt pioper accojnts the presomptuin w 11 
he s.,aiukt him , hut tins ilocs > ot me in th tt ail state 
ments of the tnort.a^or against him most therefore 
bo taken as time GuoLiii Nczcr r. Eifi'Si u 

[8 W B , 275 

680. VtVifr»o1tiafy 

norlsa^e— ilf ft profit M — -In the case of anusnfrnc- 
tuary morlgigc executed prnr to Act of 

1655, wlure the mortgagor suis for red.ntpuon on 
the ground that (he usufruct had paid otT the debt, 
and claims mesco profits on tho sllegaiion that the 
coUcclc<) wore 
houud to pro 
I male b' bxn 

-e . ...... 0 o! the mort* 

gngco in tins ftpret, th« mortgagor is (spceUdto 
adduco » lur proof (o justify a dicrie in Ins fuiourfor 
rcdeuiption. as will as formcsoc profits Uasuoat 
Au r. UiUPBABSB bison 7 \V. B . 83 

691. . . - — — Mode of taking accouats 
— J/of<40^rs in ponunon —As to the mode of 
taking aceouiits uhea the dcfcndsiit is moit^sgee in 
possissi n, XiCBOouiy VsBsnAD I'AtiPSr e Mev* 
snaJ Kooti'UBss 

[18 W. B., 81 note : 0 Moore’s E A., 383 
683. •— ~ ' - ■ iSorigaptttM 

^mitessicn — Mode of taking ascuunt nhtu the ixoil* 
gsgee was in lO'Sissunof thecstaUs as morlga.ic. 
and aho aslti>cc uidiroliaae l]u>C-OiiaH Paa* 
■ IVOl’AVDATc MOSBJU KOO>W8SSB 

[6 Moore's I A , 383 
18 W. B., 81 note 
683.' ' "• ~ ty 

tome >/»l< ntrlgogirt and t^e wer^vaoee.— lt litre 
a iafrlg''goe tomiato an arraugtmtnt with three • nV 
of file joint moilgagOrs by which he tonicnts to lake 
iw paMDint a noorj-dicrco sgaiiiit three if tbim. 
the amount if the dime must, iiitakinx snareoint of 
what IS due in the mi rtga.c be (oi>tid<rii! ss a so u 
paid in riduction if the liaidity of the fitr. Ham 
Kami! lloi CuowDuax r. Kai.es MoKri 'Moo* 
33W. B.,010 

gQ4. — ilertgage dftt 

— Ap/or/itnmrnl 4« inorigagort — ilir’gagti^t oc* 
gM%ttrtnrt—I->ahl<lg aenrdinf to slare* — Mo*t 
gajor ro-shartri binog, afur the mo'tgage Iranaa.** 
li<n, ifficUd duuioa among tin mx lira aut aijor 
tiontdUiiirl abilityuiidirthenortpasi-dcttaceoniin^ 
to (heir sharia with the ac>{uirrcincc of themort.a.re, 
— JQefd thati though tho mort^agie was not kuuod to 


MOBTOAOE-eo.fi.aed. 

10. ACCOUKTS— coa/need 
Kco^xe the arrangement made by the mortgagers 
amwi' tUcmsrUis, aUii as ho ajpiojraUd tho 
amoruts paid by some of tho tnortga.i rs in paying 
off Ibtir reiputue sharia of the mortga.c^iht^ 
without there himg a spicul dirrctna to that' 
(iTici from tlosc mortxs.ors be was eptiilrd to 
ricosir the remainder of that dibt from the ahare 
of the mortgagor co-shanr by whom it was due. 
MABADASI Ulttl LlUATB r Oa’«pst*hst DnoKO- 
BDET . . E I 4 . B., 16 Bom., 257 

60S. — Gorerameat ri« 

re««e — Annuil rttCt — Sarplt* 'eetihfi — Hr ng/ul 

pag"’t»t* tg norlijagtt'-Trantjtr of 1‘fif^rly 

Att, It oftii&2 t 76 (ej ond (hj ~'Rg the tifma of 
an usufructuary m rtgage it was pniidcd that lha 
annnal profits of the morigagid property should be 
taken to be o errtam amount, that lut of this 
amount the retinue should be pnil tnnually by the 
mortgagic . that the balance should be Itkco by the 
mortgagee as rcprisioling intinst on the pnimpal 
amount of (he nn rtgs.e m mry , mid that tin uiort* 
gage should bo ndcimid 0 1 paymeut of the priiiri] si 
of the mort.a;c*money in a louip sum. It was 
tttithir pcOMdiil that tho iworlgiv.o shoul>l Cut bo 
entitled (0 claim mesne profits turthc mortgagee to 
claim inUrrst. J,— allc^mg that ho had purcUaiid 
the muity of ndiBptoj of the uiertgigrd prepirty 
in ISbO.tbal since the purrhaid the mortgagie had 
sot paid any i-cxnue aod ihiriSire ho, J, hsd Wia 
coropillcd to pay it , and that conscquintly the mort* 
gage money had hun paid oot of ihe pnfita ot 
the mortgagid piopirty aud a aurjlus was ducr— ' 
sued the ingiBal mortga.or and the moit-ApOO 
for posscason by rcjimjton of tho mort,.aeiJ priw 
petty aod for surplus piofils or for ] osiciki a of the 
mortgaged jroperty ou poymini of aoy tom which 
iiiigi.t he feund due ( ne of the difiuns to th< auit 
wsa that the i»oit,.age had already hem riJumcd lu 


uort.age. whateiir the iffiit of such ridimptioa 
iDirbt lie as bilHcrn the original mori.a.ijr and the 
mortgagee, and such ridimpt on was Ihrnfore not w 
bar to the suit, ( 11 ) that ihc plaintiff was iiitillxd to 
take into actouut (he mnoaut of txnuue which he 
Lml been fom|itUcil to jviy ly riikOi of tbe rrort. 
gagn'a default , ( 111 ) lUa in t) t accoantmg ibe 
plaintiff was iiititlid 10 aiail hi ustlf ■ f annual ri its s 
and (i>) that the norlga.ce Laiin* had i«tice of 
tbe plaiol ff s purchase anv piymm's which he 
might base made to the oiigiiial uort.agor on ac* 
count of reM'iue afUr the piinhasi wrre in)|rop<ily 
wade, and lould lot be tskm Into arcoant against 
theilsuiliff. dalSiT list r. Oouitu Tiwsal 

£E 1*. E., 0 All, 303 

690. C t !■ » I i’ r o- 

rrdmrt Ctd* «. tll—rram'tr >f I'roftrtg Act 
(IP e/ JSiaj. i» 3. xff- IPa,!, i» m-th 

y««r« i« posinrita— i'ninnia o/ltr Jolt find 
/vrymyaseat'-faiirikl.'' la a suit lu Ifibs to rivosrr 
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MORTGAGE — continued. , 

10 , ACCOUNTS — continued, 

— — Itight of mart- 


gagor to call on mortgagee to file account —Bena. 
Jleg. Xrof d7l)3--Beng. Beg. I of I79S.—A inorfc- 
giigor wlio I1113 n covered posacBsion o£ tho mort-aocd 
property by the dep sit of the principal sum lent under 
Itognlation I ( f 1793 is, in a suit subb(quontly brought 
by him for tho ndjustmeiit of accounts during tho 
period tho 11 ortgigou u'-is in posscsblon, entitled to 
force the defendant to file his accounts and swear to 
them according to the provisions of Regulation XV of 
1703. Toeuzzool Uossein c. SlAuo'xiEn UossniN 

[2 Hay, 17 

580. — Production of accounts — 

Beng. Beg. XF of 1703, s. 11. -Under s. 11 of 


llcgulation XV of 179.1, a mortg.rgce in possession is 
bound to produce the accounts of collection and dis- 
bursement, .and to swear to tliom ; and a pica of “ no 
assets" will not exempt him fiom acting up to those 
requirements. Bueecuuck Sisgu c, LurcUMivA- 

BAi:; Si.VGH 1 Hay, 182 

581, Beng. Beg. I 

of 1703, e. 3 . — In a suit for foreclosure brought by 
a uimtgagceo under a bye-bil-wafa, or conditional 
bill of sale, it is not incumbent on tho mortgagee to 


produce his accounts; the language of s. 3 of licgu- 
lation I of 1798 pointing to an adjustment of 
accounts in the event of accounting becoming neces- 
sary, in which case the lender is toaccouut. Forbes 
r. Ameeeoonissa Beouji 

[1 Ind. Jur., H. S., 117 : 5 W, R., P. C., 47 


10 Moore’s 1. A., 340 


582. 

counts- 


Objection to items in ae- 

Jamahandi gapers — Beng. Beg. IX of 


183,i . — A mortgagor is not precluded from question- 
ing the correctness of tho jamabandi annnally filed 
by the p.itw.ari in obedience to tho provisions of Ilegii- 
latiou IX of 1833 by reason of his not having brou,rht 
the incorrect eutrics to the notice of the Collector at 
the time the papers were filed. Taig Apt i>. Gouab 
Chowburee . . . .3 Agra, 314 

533. — Mode of flUng accounts — 

Conditional decree — Beooni egance, Poirer of Court 
for . — In a suit for redemption of mortg.aged property 


it was held (by Bavlev, J.) that tho law only requires 
that the mortgagee’s account of receipts and dis- 
bursements sball be made out, filed in Court, and 
then sworn to as correct by the mortgagee. Held 
(by Fhear, J.) that mirtg.sgccs are bound to exhibit 
tho detailed items of all their actual receipts and 
disbursements to the time of accounting, verified 
by themselves, and accomp.anied by all vouchers. 
Held (by Haaeey, J.) to be a i-ule of law which had 
been followed in practice, and which this Court 
must folh vv, th.it no redemption can be decreed iu 
such a suit as long as there is any balance found 
due. Held (by PuEAU, J.) that plaintiff ought to 
obtain a decree for reconveyance on payment of the 
balance found tn be due, vvith interest and costs of 
suits within a time specified, and that the Court is 
not bound by the previous practice, but has power to 
mould its decrees in such a way as to meet the exi- 
gencies of each case. jMokund Bae b S ookvi. n. 
GoiiUK Chtinder Dote . , 9 W, R., 672 
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MORTGAGE — continued, 

10 . ACCOUNTS — •continued, 

584,1 — nature and form of 

account -Rc»y. Beg. I of 1798, s. 3-BBaie 
papers. In a suit for possession of niortg.aged lands, 
ou'thc allegation of satisfaction of mort'M^e from the 

usufruct, the mortgagee istound to furnish an account 

fide proceeds of the estate while in his 


of the bond 

possession. Toujecs, mehal melanee papers, jaidarg, 
and ]umma-vvasil.bald papers are not per .ve such an 
account within tho meaning of s. H, Regnlatioti I of 
1798, but may eowoborate such account. Goetjck 
Chdndeb' Dutt v. Mohbjt Laih Sooa ra 

[5 W, R., 271. 

Kast Loonen Patuk v. KminYA Lali, 

[6 W, R., 84 

585, 


Beng. Beg. XF 


oj 1893, s. 11. — fo enable a Court to ascerfciin the 
amount received by the mortgagee whilst in posses- 
sion, the mortgagee should file his jumma-vvasil-baki 
papers, and proceed generally iu accordance with 
s. 11, hegulation XV of 1793. AiiBKHOOoDBEN v. 
Bah CmjiTB Sahoo . . .5 W, R., 63. 

586. Proof of accounts —R e n g. 

Beg. XF of 1793, s. 11 -Co-shareri Nature of 


proof — Mortgagees in actual possessionsliould, under 
3 , 11, Regulation XV of 1793, bo e.'camined as to 
the truth of mortgage accounts, excluding persona 
who, according to the manners and customs of the 
country, are unable to appear in Court, or ethers who. 
from their position are not likely to be acquainted 
vvith the actual state of facts. Where one of the 
co-sharers has a competent knowledge of the facts, his 
deposition is sufficient to prove the truth of the ac- 
counts. Bam PhbIi Pahdez v. Wahbd Am Kuan 

[14 W, R., 66- 


587. 

due — Beng 


Interest on sum 


Beg. XF of 1793, s. 10. — Hhe assignee 
of the mortgagor’s rights in certain properties, of 
which a zur-i-peshgi lease for twenty-four years 
ending iu 1286 had been granted, sued for an .account 
and for possession on payment of vvhat might be due 
I if anything). No rate of interest was specified in 
the zur-i-peshgi lease. Held, following the rule laid 
down by tbe Privy Council in Shah Mukhun Ball v. 
SreeJeishen Sinijh,12 Hoore^s I. A.., 137, that, under 
s. 10 of Eesulation X V of 1793, the lessee was entitled 
to simple interest at it per cent, on the money found 
due. Held further that under s. 11 of the Regula- 
tion it w.as sufficient for the lessee to tender accounts 
showing the collections and dismrsements and to 
Swear to their correctness, and that it was not neces- 
sary in the first instance for him to put in the 
original accounts on which the accounts tendered were 
prepared; Tasaduk Hossain u. Benc Singh 
^ [13 C. L. E., 128 


588. 


— Decision on in^ 


sufficient proof.— Ihe Zillah Coints, in coming to a 
conclusion as to the state of the mortgige accounts 
hav'ing proceeded, not upon proof of the actual collec- 
tions which were or ought to have been mailo by the 
morto-agees, but upon materials which were in a. 
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DiGLbT OF Cases 


( CICS ) 


UOHTQAOS— con/i Hued. 

10 ACC0U2«TS-<<in<iPiB»rf 
a mortgage, it lie* upon tlie mortgagee to prove 
irbat u ilue from the mortgagor in reipcet of pnn* 
opal ami latcrest Q^soi. Mcz-ic r QiTUl 

[X. 1 , IL, 0 Som , 669 

fim Confiteahcm of 


daaU mn*t accouat for txccs* of profit* over inicrtac 
in the year* when they nue tn pouesiioiu Ma 
nOUXD hlXlUCT 1I0*BB1!( r SOOkH DkTBB 

C 2 Agra, 110 

003. • — , . ■ - ■ ■■ — ■ Dtertt •« morT* 

gag9 euif yttia? morigagte poittmoA «n dtfaoU 
of payment of morigagt-ielt—RtlaUon btttceeo 
mortgagor and morigagte—ilorigagte ta poiu»‘ 



ikUX r 


[7 W. B., 244 


604 , ilorfgagoo’o 

eKargtt—'dlortgfgit tm pottmton, J>nty of—Cml* 
Uoatxon —lltld that a nortcagee in po«*r*i>oa of 
UnJ «ai bound to cuUirate the bc>t crop which it 
wa« onlinarhv capable of > {cl {»*!;. OiBJMI Bnicur 
<^ 9 kA r, Ksdiitsftk Uirji I’kTtL Hkvob 

[2 Bonk. 211 


605 , 9 a.< f,^ re- 

dtmptxomof ttir'\‘pti\g\ mortgagt—BaUnt crlich 
mgXt Xare ittn reretfrtd by mrigagu — Uedertha 
Unn* of a *ur>l pckhgl mortgage,— //cfj ^t the 
TOb ni 


UOBTaAQS-eon/iRBei 

10 ACCOUNTS— f a/«a««/ 
mortgagbo ua« not cntiUcJ to ilimanJ the piymcnt 
of to much of the balance* a* lud hic-oiue irrerOTcr* 
able bj rcaaon of In* own lach i, but that he nai 
entitled to retain p mitioa of the tDortKntgrd citato 
till the balance* revoTirable at tbe time of the 
conunencemeiit of the redemption lut were pail by 
the mortgagor Itiu Pzusuas c ICisitNa 

[3 Agra, 146 

600- — Mortgage*'* 

eier^ee—Obfiyetioa o/ mortgage* tn potteiiton to 
repair —A mortzagee in poiiciiion of mortpa^cd 
premise* i* bound to Veep them In nietaiary rejatr, 
anil I* at liberty to charge for the tame mth iiittn»t. 
JoaucJtoMru Afriucc e Itu ^auaiir 

[0 ■W. R,, 480 

007. ■■■ " ' ■ tllaicanfe* to 

« I • I ititled to 

• ■ • c render* 

It 

OlaSaaAM t ^ mwA,* L a 

[L la B,, 4 Born,, 684 

80A Mtofanftt to 

mortgage*— Condtttonai *a]*—h^tnt» of repair*. 
— In a *Dit brought redtt n> certain proi>rrty which 
had been rooreyed bv thranrctfor* of the pluntdt to 
the ancestor of the dcfisdaut it wai hchl tliat tha 
deed of conditional *alo amounted in i CTcot to a morU 
gage of the property, and that, area r hug hi the 
CmrUof Equity, a mortoi.co m po*»e**ion onslt to 
> r* to the 

• ,• • prmiie* 

■ a * > them Ml 

w > a.. — » n 'ra« held 

that the mortgagor wa* not mtiiled to redeem, unhu 
opou payment of the sum so rxpciidcd by the mort* 
gagec, though ■uch sum amounted to moro tl^ 
double tbo pneo for which the pritaisr* liad been 
cDoditcoually add to the mortpigcc dfikciUBsira 
AsnraxDUUi r IvAiiucMssa Ueoau 

[6 Bom , A. C , 100 
609 llloiraneri to 

%nrlaogre Expentei rf tnproTeirtntt and repatr* 


' anoe of some odicisi orwr nmiu u< as* *k. * 
bound to comply with yit he may charge Ihs lu rt* 
gape for tuemary rriwir* ant the Utter will alto 
be liable for any expcfiditure which he in*T h" ulf 
have KaucUoued. Amsehooluh r Usu Do** l>ois 
12 Agra, 107 

I llAOUO UkUUI r ABUI MstkJI PlTIL 

I [5 Born,, A. C • 116 

I 610 .tlloranee f^r 

improrfmen/e and repair* - CU !u»m*.*c by a 
I gsgee In mpect c f money laid out (t lui] ru<cu.cuU 
alter the cs{ iry of the day fltrd for r< ]>*} ment u.ntt 
9 it 
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IVEOE.TQ'AGE — continued. 

10, ACCOUNTS — continued. 

principal and interest due on a usufructuary mort- 
gage executed on 15tli June 1870, which contained 
a covenant for repayment of the secured debt on 5th 
June 1878, the defendant pleaded and proved that 
the mortgagee had penmtted certain buildings on the 
mortgage premises to fall into a ruinous condition, 
and it appeared that the mortgagee had remained in 
possession after June 1878,— JTeZd (1) that the de- 
fendant was entitled to have the amount of the 
loss occasioned by the plaintiff’s failure to make 
repairs brought into the mortgage account under 
-the Transfer of Property Act, s. 76, and a separate 
suit by him for that amount was not necessary ; 
(2) that the profits derived by the mortgagee after 
the date fixed for repayment should be regarded 
as having been enjoyed in lieu of interest. Shiva. 
Dbyi V. Jastj Heggadb X JL.Il,, 15 Mad., 290 

597. . jEquity of re- 

demption — Charge created hy mortgagors — Power 
of executors — Property subject to a trust.— P died 
leaving a will, under which he gave certain legacies and 
left the remainder of his property to two sous, A and 
P, whom he appointed executors. P died leaving his 
brother A and his widows executors to his will, under 
which his adopted sous, K and S, became entitled to his 
property In consequence of some alleged mismanage- 
ment on the part of A, 21 and S filed a bill in the late 
Supreme Court and obtained a decree ordering the 
master of the Court to take an account of the rents and 
profits which had come into the hands of P’s executors. 
WMle these accounts were being taken, A died, leaving 
a will by which he appointed his widow and his giund- 
Bons executors, and after certain devises, uot comprising 
a property in Tumlook, gave the residue of his im- 
moveable property to the said grandsons, who took it 
subject to payment— (1) of such of the legacies as 
remained unpaid under R’s will, and (2) of what might 
be due by A to P’s estate. After A’s de.ath, the above 
auit in equity was revived against his e.vecutors. The 
aaid executors borrowed money from one Mackintosh on 
the security of a bond and a mortgage of certain pro- 
perty which he obtvined (incluifing the Tumlook pro- 
perty) by an indenture, which recited that the said e.xe- 
cutors were still accountable in respect of the above 
legacies and debts, and provided that in the event of any 
default, or of any sale by Mackintosh, the said debts and 
legacies were to be paid out of the proceeds in the first 
instance before either mortgage -money, or interest, or ' 
costs, or expenses. After this a decree in the abovesnit 
was made against A’s executors for Rl,33,000, and this 
not being paid, a rvrit of feri facias was issued under 
which the Sheriff sold to 2L (benami) the equity 
of redemption in the Tumlook property subject to 
Mackintosh’s mortgage. The latter then obtained 
a decree of foreclosure and commenced another suit 
a'minst 21 which was compromised, and a decree made 
by consent in favour of Mackintosb, who then sold his 
interest in the mortgaged property to 21. Under 
•these circumstances, 21 claimed the right of proving 
the whole amount of the sum due to him in the equity 
proceedings without taking into account the Tumirok 
property ; on the other hand, the creditors of A insisted 
that jif was bound to treat the Tumlook property as an 


MOETGAGE-coMZiaacA 

10. ACCOUNTS — continued. 
asset of A’s estate. Seld that If was bound to hold 
the property on the same terms as those on which he 
acquired it, viz., that it was subject, to a trust in 
ms own favour for the payment of his oum debt. 
Masoma-tho Nath Dev v. Geebndbe Cuuebee 
.... 24'W.Il., 366 

• Suit for posses- 

sion of property mortgaged by zur-i-peshgi~Form 
of suit. Directions as to the nature of accounts to be 
taken in a suit for possession of property the subject 
of a zur-i-peshgi mortgage, and as to the form of mit 
of such a case. SurEEDw o. Zhhoob Hosskix 

rW. H., 1834, 44 

I nte r e s i— 

Peng Peg. XV of 1798, s. 10—Suit for redemp- 
tion.— Where a mortgage-deed stipulates for interest 
at 9 per cent., but other and collateral deeds, forminn- 
part of the same transaction, provide for furthw 
profits to the mortgagee,— -SeW that the mort"a"or 
cannot, unless there be a positive legal enactment 
to that effect, bo heard to plead th.at the written 
engagement, though not extending to the whole profit 
stipulated, must be adhered to as against the mort- 
gagee, though the mortgagor may go beyond it to 
.show the full extent of the profit, and so to be relieved 
from the consequences of his actual contract. The 
mortgagee may retain his pledge until he has received 
out of it his debt with interest at 12 per cent., the 
maximum allowed by s. 10 of Regulation XV of 1793. 
In a suit for redemption, on the ground that the 
debt has been satisfied with interest, the onus is on 
the plaintiff. A mortgagee is not an assuror of the 
continuation of the same rate of profit as his mort- 
gagor was able to raiso; hence an estimate of the 
rental preceding the mortgagor’s possession is not 
sufiicieut proof of the profits in his time. The nature 
of the accounts which a mortsagor may call for fiom 
the mortgagee, e.\plaiaed. The mortgagee need uot 
personally attest the accounts, if he has no personal 
knowledge of them. Presumptions ag.vlnst mortg.igecs 
for non production of accounts must have reasonable 
limits, and not bo mere conjectures or based on 
in exact data Makhakeae e Seikeishna Singh 
12 B. L. it.. F. C., 44 : 11 W, R., P. C., 19 
[12 Moore’s I. A., 167 

600. Suit for r c- 

de'»pfion against mortgagee in possession — Account 

Evidence, — In a mortgage suit, where the defendant 

admitted- that he was in p'^sscssinn of the property 
in dispute as a mortgagee under the plaintiff, but 
refused to put in evidence the mortgage-deed, which 
was insnificiently skimped, — Held that the pliintill 
was entitled to redeem, on p.iying what was duo 
from him on the mortgage, together with the costs 
of the suit ; and that, if the mortg-.igec refused to pay 
the penalty and put the mortgage-deed in eyidcncc, 
he could only bo credited in the account with the 
sum which the plaintiff admitted to bo the amount 
of the principal, and must bo debited witb the 
income derived from tbe land since he (mortgagee) 
had been in possession. In taking the account on 
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MOnTQA^QTi — coi»<i»u*i 

10 ACCOUvro-tfo»/.ii««<i 

But tbe cost ol tb t bcin^ icpantcly nmo* 

t^iDcJ Jontij; tbe fatUrr’i lifii couM bo allovctb lor 
tbe period after tbe father’i death ai the aoa bccaino 
mort^apee biouclf iQcb cost of inamtcnance couU 
not be alio ted Kinia Moiwv r ^EPIA’« 

II.I..IL,a0Calc.l 
Is. fi., A5 1 A , S4l 
2 O W IT . 665 


AlOBTOAQTi— eoa/iauc>f 

10 ACC01j'\T&— 

P<iy<i&/« Ixj H rfjoyor— g\t of morl^aji* to /jci 
amount to priid to mortgage <&f— Wlcte a Stert* 
ga^ca lu poascMOi p-tji tbe aufainicnt on tba 
tOort^a^cd Ui I » bicb wai pa} able by tbo mortgagor 
be bai a ri^Lt to tacb o i tbe amoatit to paid to bit 
niortgage^ bt baia r l)£TAPa Ucpna 

bxjc L Ik B., 23 Bom , 440 

623 Trant/tr of 

]?roftrfy Act (IV of IS 2) * 7 — (lorlTngt* 
campelUd to pat/ Gortrumeat renuut cithouH 


or carrying ou trado or batineii and la tbceaseof 
land pirsotially oceopitd or cultivated by bim (itbtr 
irilb a fair occupat ori rent or vtitb tbe actual net 
prolifi real acil from tbo uio of tbo land, tu asetr 
taiul s vibat tboso profit* are with which Uw mort- 
gOeto out,bt to bo credited in reduction of hie m rt 
ga.ojcbt with interest thereon tbo mortga^co 
ought to be credited for b « cxpcnK* to o.<la)uiag 
proiuco from the land and a moderate lutereat ou 


(12 Bosl, 83 

Q19 ' ■■ lapr xtmestt 

anJ aeertUont Uight to—Tmi\ttret*-1\io bolder 
of a field on tbe surrey tenure mortgaged it with 
}ioas(is 00 secured by a registry of tbo moctgagvo a 
name a* occupant. Cirtam (ru t trees comiog 
under tbe op ration of No 3 of tbo Ucviacd Surrey 
llulcs were sold by tbe Govcniacnt to the tu jt 
gagee a* occupant IlelA tbat the trees by the talc, 
became a portion of tbe mortgaged estate and as 
such, were lublo Co r ditaptca an ps^ment ofibe 
amou t of tl c mortgage-money w th iute.rest of tbo 
money la d out in purcbaung the trees, and of olbcr 
rrasonable exf -nica. DissuiBiu Oa^aasau r 
Bxbeo rousau 10 Bom , SOO 

630 ■ . — . Vtllogo tHorh 

gaged if Ikout tpecifgtng lonndanet — .feererioa* #o 
-tillage— -Rtohlt of ptrlift vn reienptiom or fi,rf 


"BBir AaxsT r N rtuiL AKxsT . 11 Bom., 33 

021. — Ltfentt of 

rerraa* • * posse- 
sion s la isgnik 

red 1 ■ tf the 

la d >uu ..k. >w k — —k a* _ a a ajniu x 

Bauji uia Oorxui 2 Bom., 220 

0..2. ' — ' ■ I - ilortgagrt «• 

poiitniun~Fagtiu<tt hy morlgogte, of at eieviemt 
TOU m 


amount of tie nortga^e-d It under i “2 of the 
Transfer of Property Vet, LSS2 or bo uuv sue the 
mortgagor sc| -irately to rcco er tbe amonut to paid. 


paxain'" ^ “ **1, Is. E., 20 All , 401 

624. — — ■ ilorfgagu Ob 

liga/tom of—E^ytaut taearrtJ >m prote^Uag Utlx 
— >5fipii/<3<ions nol treat nj fretb uiligiilioitt —• 
Under tbe ordinary Uw of mortgage tbe mortgagor is 
^uod so lot g as tbo eijuity of rxl mpt on r uiaini 
with bim to indc iify tl o estate Oeamst expent % 
locnrrrJ lu proUctiOg tbo t tie So that here ■ 
tnortgagc-lx nd contains sti] uUtions under nbieb tbe 
mortgagor in^sg s tu rcs>ay to tbe uorteagce any 
costs be may i cur In su ts branght agiuiiit bita by 
the mortgagor's eo-tbarers and alM a lydihCiebarg if 
upon tbo inortga id property wbicb tbo mortgag « 
may pay tto stipulato s lo not mate any fnsb 
obligation, DxuoDiu Oosaanuait e ^aacaaaxT 

LasBiiaisM I. B. It., 0 Bom , 435 

625 if gbt f jiufm 


•omeotbiraccou t. lauiN'xshxxT nurmciuuji;! 

r Qi^ooa hoommcB DXBEB 24 WE., 400 

020 £a t by 


a iwtwn of tbe mort.ri^ed U d was held by Ji, 
as owner but as mortg-agCe ifuji a (lurd [euty a 
WM alira wbi i tt e rj I was 1 ist tnUd, but t e di -d 
afUr tbo i ttlrmcnl of usu a. Tbe jUin iS thru 
filed a auiil neitari elsiui to tjccrcd at II a nrxt 
Ii ir Tbe detr Urts (tbe son* of tbe aortgag<i«i 
cojten led that tbe pU niiS could cu radreiu Uratu# 
tbe sale by C) Mas iuial d. TheyalwcUiiardrouijicu- 
saUoa f X loss of tb* nuUaud Irakis of a px*ioa cf 
'> u 2 
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10. ACCOUNTS— coKitimeiZ. 

depend on an equitable consideration of all tlie cir- 
cumstances of the case. The English rule should 
he adopted under which the mortgagee is only 
allowed to claim for such outlay as has been required 
in order to keqp the mortgaged premises in a good 
state of repair and to protect title. Eamji bin 
Tttkaeah n. Chutto Sakhaeam . 1 Bom., 199 

611. Directions for 

account — ILortgagee in posseision — Buildings and 
improvements. Allowance for. — The rule of Courts of 
Equity in England as to allowance to a mortgagee in 
possession not applied, because the mortgagee was led 
into a belief by the course of decisions in the late 
Sudder Adawlut, and the general understanding 
caused by those decisions, that, upon the non-pay- 
ment by the mortgagor of the money at the time 
fixed, he had, according to the terms of the mortgage 
instrument, , become the absolute owner of the pro- 
perty. The mortgagee was allowed the benefit for 
buildings erected, or permanent improvements made 
by him upon the mortgage premises. Ananbeav ». 
Eatji 2 Bom., 214 


612. 


Cost of im- 


provements on property — Transfer of Property 
Act (IV of 1882), s. 68 — Bight of prior mortgagee 
to add to the amount secured by his mortgage ^out- 
lay incurred by him in the preservation of the pro- 
perty mortgaged. — Where a mortgagee of agricul- 
tural land had, with the consent of his mortgagors, 
spent money in repairing a well on the property 
which had been rendered useless from natural causes, 
it was held that such mortgagee was entitled, in a 
suit by a subsequent mortgagee against him for 
redemption, to add the amount so expended to the 
mortgage-debt to be paid by the plaintiff before he 
could obtain the decree for redemption claimed by 
him. Dobga Singh v. Naxjeahg Singh 

[I. L. E,, 17 All., 282 


613. 


Compound 


interest on money spent to protect property — Inter- 
est on money expended on improvements^ on pro- 
perty. — In a suit on a mortgage by conditional sale 
the mortgagee was held to be not entitled to com- 
pound interest upon the sum spent by him to protect 
the subject of the security, nor to interest upon the 
money expended by him in its improvement, 
Kishoei Mohitn Eov v. Ganga Bahh Debi 

[I. li. R., 23 Calc., 228 
liyR., 221. A.,183 


614. 


Bight of mort- 


gagee in possession to execute repairs Cost of 
improvements on redemption Transfer of Pro- 
perty Act, s. 72.— Transfer of Property Act, s. 72 ift), 
does not permit a mortgagee in possession to effect 
improvements. Consequently in a suit for redemp- 
tiou the costs of such improvements cannot he legally 
charged against the mortgagor seeking to redeem. 
AeHNACHEIBA CHEXXI I!. SlTHAYI AMMAIi 

[I. L. R., 19 Mad., 327 
015. Value of im- 


MORT G A GB — co n tinued, 

10. ACCOUNTS — continued. 

decree and date of redemption. — ^A decree for the- 
• redemption of a kauam in Alalabar was passed in 
December 1891 when there were on the land 'im- 
■ provements in the form of trees, etc., to the value of 
E1,429. Within the six months limited by the 
decree^ for redemption, the mortgagor applied for 
execution, and it appeared that the value of improve- 
ments had diminished by the loss of trees of the 
value of E157. The loss was the result of want of 
water and was not attributable to neglect on the part 
of the mortgagee. Held that the loss should fall on 
the mortgagee. Keishna Pattee v. Seinivasa 
Pattee . . , ' I. D. R., 20 Mad., 124 

616. — Purchase of 

mortgaged property by decree-holder for inadequate 
price Bight of purchaser — Improvements, Bight 
to value of, on redemption. — ^mortgaged land to B, 
and then to C. B srred on his mortgage and obtained 
a decree for sale without joining as defendant C, of 
whose mortgage he had notice ; Z>, the son of the 
decree-holder, became the purchaser in execution and 
improved th'e land at a considerable cost. C now 
sued the sons aud representatives of A and B (both 
j deceased) on his mortgage, and sought a decree for 
sale. Seld that the purchaser was not entitled to 
allowances for improvements. Eangatta CHBrriAE 
V. Paethasaeathi Naiokae \ 

[I. L. R., 20 Mad., 120 


pl’ovements on redemption, Depredatin of, between 


617. 


Account of re- 


demption of a mortgage — Appropriation of pay- 
ments — Set-off of rents and profits — Bxpenditure 
on improvements — Interest — Transfer of Property 
Act (IV of 1882), s. 76 — Lower Burma Courts Act 
(XI of 1889), s. rf.— That au account should have 
been taken between mortgagor and mortgagee in pos- 
j" session consistently with the direction in s. 76 of the 
Transfer of Propeity Act, 1882, is in accordance with 
the “justice, equity, and good conscience ” required to 
be administered by s. 4 of the Lower Burma Courts 
Act, 1889 It made no difference, in the result of the 
account, whether the rents and profits received by the 
mortgagee in each year wore set off year by year 
against the amount expended by the mortgagor u 
that year for improvement and management, or their 
total was deducted at the end of possession from the 
sum expended by him. The balance of his expendi- 
ture had, in fact, exceeded in each year that of his 
receipts and carried only simple interest. The mort- 
gage-debt decreed bore compound interest. ^ Pleld 
that the account need not be taken on the principle 
that the mortgagee should give credit for his receipts, 
first, in reduction of that debt, which was most 
burdensome to the debtor. There was no oblig.itioa 
to pay off the compound interest debt before the 
other. Whether the improvements and the c-xpondi- 
ture were reasonable, wei-e questions of fact on which 
two Courts had concurred ; and there w.as no ground 
for incei’fei’ence with their finding. During the life 
of the mortgagee, his son managed the property, liv- 
ing on it at a distance. The account directed was of 
sums “ laid out in management.” Salary to his 
manager was not paid, aud in the account could not , 
bo allowed, such allovvanco not having been decreed. 
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2£ODTQAQIj— ronftnvfj. 

10 ACCOUNTS — #0 a ued 
ii tbo*n io be ttnfrasonablc. DoQBOMm r IiVCS» 
KVjt Sisou . . .1 Agra, 193 


1 lilirwin? me iiiori> 


[8 Bom., A. C , 

Su>/ byt»er/ffa 


«er for piut$tton undtr um/ruel^r^ mortgoy* — 


^OKTQ AOS— c&a/i •<itd 

10. ACCOUNTS— «iafiaw//, 

Voosok Cai7a»PjiaASi»r CariooB»»ooj Dos* 
15'W.JI.,200 

030 iaiZ/cr rfdfmp’ 

ft0n~Jnttrtit— Amount of •nferett nlloirtd to 
otorliagii—Traniftr of I’roptriv Act (If of 
t&S2J $ SS—In 1SS3 the { Uintiffa to rcdrtia 
a iDortgagc tS(cU^ tn 1S03 The Coart of fir>t 
iDituee allowed the inort^acic {attrnt from the 
date of the Loud The App«lUte Coart ridartd the 
interett awanltd to the i<irio<l of six years. Held, 
mmiog the dmsuR of the lower Appillate Court, 
that the mort^nfjee waa cntitlid to claim laUrtst 
from the date of the lend op to the date of the 
dfcrcc Hart J/aAaJajt Saratkor v JJalatnlkat 
HajitiitalA A iare, J L It ,0 Bom , 233, nfimd 
to. No proi itioa of hmitalma )§ made b/ the 
ation Act for the payment of iiitenst on the sum 
due to (he mnrt^pcc In s 5S of the Transftr 
of Property Act the oiortpa^t.'-moniy u btcr> 
prded to iDclode the intrriit due, aid do time 
to the Foymrnt of )ntrri>t Is Card Jnilalar 
Cktntaman Dilslit v Jnndura"j rtnayal 
Vtltiit, 13 Bom , SS, foUowiJ DarfitBAX 
Bauauai r DArsfiaai ALUViiix 

[L la. TL, 14 Bern, U3 

037 — HoHynyt tra%t 


lioueu oy lue ^ • e ' 

t t iy ntrn ant iHtuciTi the partus, that there was 



(34 W.It., 376 


034. - -. ■- ■■. — — — - dfprfyayr* t» 

fotitktto* — Inttriil — The proper sum to he flowed 
a tnort^,.CC lor turiiijsiiice is whst he has actoalt; 
spent u cipiDsis of his tDansg<m(nt. No dterre 
should be given a^sinst a pcraii as biiiig the real 
mortgagee nitlout cvidtucc of tt e b<iisml I> Idiu;; 
A mortgagee u riititled to intrr«si on account of the 
haliiiee of patnl rests psiJ by him, Jlsoeojririt 
BiiouUorr lliicacBTrrT Dossts IW.R.,133 

035. ^ ' " ■'I - I /a/eee»<~3foJe 

eofeafo/rea.— There is do law rratnctiog a mart. 

gagee to the nctipt by way of luUrrst of theamouit 
of ] nneipaihi t. Thcm<de ofcaIcnUU ntobefol- 
lowidlu such casts U (very year to a>U the anount 
of lutrnst to the pnaeipal sum. and then dtdurt the 
Tsloe of the usufruct. J-jiaxt Au r Krura Itor 
13W. B..260 


038 — rroriiton for 

payment of inffrect oat nf afs/ree/ — ttlirrc theusu* 
Cenrt nf mortkaged property was toheen^ovrdln lieu 


sea r „a«a — • 

030. — — Mortgagn with docroo for 

SCCOU&t and sals — Jtiddraral of rxrcatxom' 

proceed! ayr—i nariple aa vAiet accoantt art tola 
lakta — \ mortpigce. wh. has obtained a decree f -r 
an aCeouDlandsalr is not rutiUol t withdraw frxn 
the taViu„ of acrouits in lis esieiilion pnorrcdiDgs 
when those accouDte appear to be going a.ainiC him. 
DooLcB Ctiaitp r Uuda Knaarit ahai IUbo 
S ucsiLtr L la B.. 0 Calo.. 377: 7 C. la lU 376 

040. BfgltC to nyopaa account* 

— OaifAy t^JttyayoT for poititnoa aadrr atafmO' 
foory Bior/yoje.— In a rJit to iteovfr lasMswoaof 
land tn the pOHsuoa of the iaortra,.or under a 
usufructuary nKrtka^e (wlirh u in nal ty a suit 
betasrn the mor1gs„or and t»cuicsr<e lor so sJ' 
jnstmeut of the account hetwtta them). If ujon 
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10. ACCOUNTS — ei-ii/iKUtf I, 

till' _»iiorl4i«>'l liMliirty' nOiiiiKil fi mu it by tUo 
ofi.,'iii il (i.uii r. 'itii' >t!l(inliimt<' ./ ikUi’ iillduid Um 
lihiiitift’* diiiiii. 0)1 ujiji, 0 til,. Di^rut .liiil^'u <011- 
liriiuO liH lUcrti', btiii;: <if opiiiioii tluit tlu' hUo w va 
fi^iiiut tile <ti Kiid Hit (, tuiuiiu.' tlicru uifi; no 
coUitiril luit* Oil iiiit..il to tlio Court,— 

lldd tint till.' ill f Lilli villi Win* not Liititlul to iiuj 
cyiinii 'ivvti . 11 1.11 .vfii) ml ijt tbi! ruliuiiitio'i n£ 'v jior- 
tioM ui tin* 11 i,i‘il projiLriy by llio ori.tiii vlouiicr, 
Ikl wini tiny will' ivw iro tint tlio iiiort,;iv.:L' to it urii 
li vbln t*i bo n lb i uuil, Hiil tin y (ib fi ml.vnlsj took iiicli 
IV 1 rLt’.vr.ii,i» S' ciirity it tluir o.vii riik. lit ariilLiiip' 
tion unit tin,' ibl'milviil (iiiort.; v.;ii') ii oriiiiiiirily 
Liititlul t I llU Ulllvii ill' llVi nfUiul V tLllliLf of 

tiiu aii.miiil lino to biili, or hn #> inliLoiuliictLil 
bitiu.if 111 Ibo lo'irsii if till' suit .v< t* viuiiioe thu 

C'urttii .nulijiit him to iv jiiuvlty. Uuotno Uxit 
C»l>i>ilV (. U.tJ.Ui.l5ll.'i,t GolltMl 

[r, L. R., 8 Bom,, 100 

027. " “ - Coj/j incurred 

h'j 1 1 , rtj > ,‘ec - tr i nfrr of Vrn^urty .irt (I t' of 

iti'iij, i. 7J . — r. villi, btviiiy bun iiiort.'i^nl to thu 
lb fi ml lilt, ivvi* bt iiy Iiiiii for riiit to tliu iiio.’l.fi.tor. 
Till' ruit fill into vrri vr, viui tbu in rt.'ip'vi' sliuil (viui 
oiitviiuil a ilLttn' ii r tliL' fi lit id .irriir .mil for ilimls- 
sion. Siii ,tniiiuily .ifi, r tin, K.uri ji^or'v liiafli, lur 
luir, till' priSLiit jilviiitiiT, unsiKCi iifutlv ruiitLil 
UlCiUIoiI I f till.' (IivTicobt iituil ft,'iitijt inr, .iLjirtiiig 
lint »lut lull no ri.tiit to iin'irt«'ii,.;i’tbo propirty vviiicli, I 
it Mis, .vlligLiI, lull bviotiJiLil to Ins bitiitr. liu' pluiii- 
tiiT iinvv I.roa^iit 'i suit for rulLiiiptioii. ilefil tint in 
taking till' aiTvoiiut thu licfviulnit was L'lititlul to bvvo 
criilit for the aislj iiiourroil in tliu procLuliiigs 
bctiiLiii liim .vml the plviiititf, but not in Ibo imu, til- 
ing's bt til till him .vml tbu original mostgiigor. 
PoKittK S.tUKU llEAUV* I'. I’OKilHK IllTAItV 

[I. L. It,, 21 HLad., 34 

028. — — Interest — J’roof 

of accounts'- t’uiture to S.ee}i ur oinissiuit to produce 
accounts. ~ III stikiiig to liivo tlio iiccouiit t.vkiii 
iin<] to bivo it iiicirt.viiiLii vvlictbi'r the iiiortgiigoe 
h.is liy iiuiitisiif tlio usiifnictu try mortgugo obtiiiitil 
nioro tlniii 12 ptr etiit. iiitirist, .mil if so, tb.it the 
surplus iiuy bo ivppUcil iu VLiluctioii of tbo priiioipil, 
thu liiortgigLO is not iisbiiig tbo Couit to autlicriAo i 
ikp irluro iro u 'bo iigrioiiiLut of tbo pirtiis (vvhero 
thiro is oiu) th.vt tbo ii ortgiigo-dobt sboabl bt.ir no 
iuterLst during .v ctrCiiii pcrio i. The onus is on tbo 
mortuii 'or to prnv c tli.it tile priiioip-vl sum lias been 
piiii or^sitisllLil; ami o» tbu inortgagco to show ii hat, 
if .uiythiii'g, is duo to biin for intorist, F.iiliiro of 
tbo inortgigLu iu bis duty, .is trustoo for tbo 
iuortg.i'gor, to keep accounts, amt to produce proper 
accounts, is to bcrcgiirdod .is misenn duct which ought 
to be t-iktuiiito eoiisidcration upon tbo question of 
costs. K-VLuyAX Baas c. Siino Nundon PoiisUad 
18 W. R., 05 

029. — Uiurn laws — 

Deny. Re'/. XSXIt~ of JS03 — Oldipalion on mart- 
^(ii/eeio file accounts.— In a nwi tg.ige dated in 1853 
of tnabkiiiia fixed for the period of settlement, it was 
agreed tbit the moitgagee should collect the \illige 


MORTQAOliJ-cmiri-nucf. 

10. ACCOUNTS — aoiiCinuod, 

immiu, pay the fiovcrmiitnt dLinaiiii, and take the 
iiulik ui i, of ivliich pare was to berccLivLil by him as 
iiitinst Oil the money lent lit one per cent, per men. 
tn 111 , iimt the habince, rir., 11.503 per iiunum, was to 
liL ritiima by biiu as the co,ta of colkction. No 
iiiLuunts Wire to be reudirLil of the malikma 
uilkcUd during the time of tbu inurtgagee’s posses- 
sioii. ^ If this ngfeeiiiLiit liad been a toiitriiance for 
SLCuriiig lo the mortg igce i higher r.ito of interest 
thill til it to vvliicli lie lias tin, n by law tiititlcd, it 
iioulil bvvu bcui void under the usury I.v.vs (iu force 
utidir Itigulatioil WXIV of 1803 until the pissiii'^ 
ot .\ct .A.WIII of 18.33}, and iioiild not liavc pre- 
Voiitcd the iiLLomits fioui liciiig taken. But .is tbo 
Courts found Ilut the 1(503 pir aminm constituted a 
f.itr p. rceiitigc, whicli it b id been Land fide ngieed 
should be iillo.v'Ld to the mortg igie fur the costs of 
colltclio’i, it lias held tli.it the agrcLiueut liiid been 
rightly truitnl as a sufiicitnt iiusivcr to .v suit based 
Ml the assumption tliat tlic whole of the niortg.vge- 
uioncy, jiriiicipi! and interest, iioiild be sitisfied if 
the accounts c.iiittary to the agreement) were taken 
01 the b.isls of chargiii'g thu n.ortgigee with the 
l{.3il5, or to much thcresjf ns he should fail to prove 
hid him actually expended iu the colkcfoii. If the 
.imoiiut ucciud by tlie mirtgigce bad been fluctu- 
ating, pro hiLtiou of the accounts luiglit h vv e beou 
Uicissiry for a decision on the v didity of tbo 
agrcLinent set uji. But it could not be said that by 
uo ivgrcciutut could a mortgagee relievo hiuiself from 
the obligatio'i of filing accounts under the 9tb and 
lOtli sections of Itcgulatiou .\XXIV of 1803 j and ia 
this I'.LsO be bad done so: the only sum tbit be was 
to roceiio beyond the interest allowed by law being 
an un\ ary ing b ibvnco found to be i fair allowance for 
the eosts” of collection. B VDiii Peas vd r. SIubm 
Bhae . . . . I. Ij. R, 2 All., 693 

[L. B., 7 X A., 51 

030. — -Zlortgagee in 

possession— Interest— Rena. Req. XP" of 1793. — 

III taking the accounts .is between a mortgagor and 
.1 roort.:agcc in jiosSCbsiOu, the interest m.iy be set off 
from time to time against the rents and profits, the 
moitgagee only accounting to the mortgagor for any 
rents, profits, and interest on tbo sima which be miy 
have received over and abovo the interest duo to him 
upon the debt. EadiiauIvNODE JIisseb <. Kripa- 
MOVEB Dabee , 10 B. L. R., 386 ; 17 "W. B., 262 
[14 Moore’s I. A., 443 

631. — Interest on col' 

lections hy mortgagee — Commi\sion on amount col- 
lected. — Held tint in cases of redemption of mort- 
gage the mortgagee should not be charged with inter- 
est on the money collected by him, but that the 
money so collected should first fao applied in payment 
of interest accruing due on the moitgage-debt ; and, 
if there is any suiplus, m reduction of the principal 
mortgage-debt. BeW further tbit the mortg igee is 
entitled'’ to commission on the gross .amount of collec- 
tions to cover the expenses of collection, etc., and this 
be is entitled to get at the r.vte of 10 per cent., unless 
tlicrc is auy express stipulatioa to tlie coatruryj or it 
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^ORTOAOIM^BBT— conefthfei 

See ilOBTOlQE— RtBKMtXIOV— E rbsot* 
■nos QT TOBHOS 0 » rao^RMT 

[13 Uoore a L A. 404 
24 W H., 47 
15 B LB., 303 
I.Ii.B.,4Calc,7a 
I.X..B 0Mad,45d 
I li B. 17 AU.. 63 
1. li B., 21 Bom., 644 
See TiuJ^srsB ov Pboeertt Act a 62 
[I. L R . 18 Calc.. 320 
I. L. B., 14 MftA, 71 
1. L B.. 18 AIL, 645 
— ' ■ Ba 7 ra.PQ.tQf ^tynttoC— 

See Luutatiox Act 1877. art 146 
(1371 ART 140) 

. [L L n., 4 Calc , 283 

See Cares r>'DBB MoaTaACt—REDBiiT 
^IOT'-RbSEUTTIO'* O? PoRTlOB OR 
PBOPEBTT 


MOBTOAGED PBOPERTY 
■ Decree against— 

, See Cases r-raEa Decais— C omt&cc 
T lOy OP DeCBBB— llOaTOACE 
See Cases otpeb Uecbee— Iobu op 
D senBi— K obioaoe 

— —I — out of jurlsdlcUoQ 

See Casbs ovdeb JciusD[cnoT-..«otTS 
roB LA!ro—OB>BBAi, Cases— loAECUk 


MOETMAIIT, STATITTES OP— 

See Wrii- Co’^i.TBCCTiov 

[14 B I,.B.,44a 

MOSQUE. 

Cases cvbeR ATauouedax Lavt— 
Bosqite. 

' — ' Management of — 

See lfAtio]iXDA<( f AW— FsDowjiSfr 

[L L. E., 18 Bohl, 401 

MOTHEB 

Se# lIlHDtT Law— Vlibsatiot— Auexa* 

TAOS llOTORO. 

See Cases thdeb Ui'euv > itr — G labi us 
— Powess or QvAsiiU^s. 

Ste Ifurop Law— O xtABDlAv— I loni op 
OoABSUssair L L. B., 5 Cala, 43 
[7 W B, 73 
OWE., 104 

See llDtnn Law— I' inEaiTA>CE— ^ fecxai. 

Uubs— 1 lUAiES— UornsB. 

See Cases osdbr MinoxEDAii I aw~> 
OpABbJAX 

■ " ■' - ' Power of— , 

See Cases wder Qoabbiax— Dctibi asd 

POWESS UP OVA&DIA'<S 

Uacliastlty of— 

See Cases rsasB Umi; La r \S mow 

— DltnCAUnCATtOES-tACUAITlIt 


See Cases nansa Jrmscscrio'i— belts 
70B Laio)— Gb'ibbai. Cases— Lis'* 

See JtmiBOXCTioH— 3nTS ron La^o— 

OBEBRAn Cases— Redauptiox 

[X. li XL. 1 AIL. 431 
llnA Jur.,N 8,319 

MOBTOAOEE 

Acknowledgment by — 

See LturtAno's Act s 19— AcKbow* 
XEnouKST or oiubb Uiouts 

— In poasesaion. 

See Cases csdes Vobtoaob— Accoorts. 

See Cares nsDEB Mobtoaos— Porser 
R iov rasZB Mobtuagb 


MOBTOAGOB AND MOBTOAOEXL 

Ste Carer cecrb R^citt op Reobhp 
T toa 

V« Carer cevib Hostoaqe 

See Vabticr to Costitaxce. 

[12 0 Ii.B..Ap.,7 


MOTIONS 

■ " ■ Taking fUrtlier QVldoaco on— 

See I'EAOTtcE— Cini. Cases— I fottosi 
MODliMEIN JUDGE OP— 

See Jc&isniCTiox— AnutBALTE A»o ties* 
AQUIKAXTT JCBISDlCTtOV 

[24 W IL, 60 


MOVEABLE PBOPERTy 


See Attacuuext— iTTACiisiEXT xiroEB 
JcoaHEXT L L. n., 16 AIL, 180 


CstVlXAX RBEtCK ( r TeCsT 

[L L. B., 23 Calc., 373 

Sr* PBErStCITUR 

[L L. IL, 20 Bom , 611 
See UtouiRXTio:l Icr 1577 t 3 

[3 Agra. 167 
3 IL 1*. IL, A C, 104 
Set llEuittBAtioX Act IX '7 1 17 

[L L. n.. 10 AU, 20 


See CAsti rxbEE "uall Cacie CorkTi 
MorrsRix — JcBtiDicnos- MorEiExs 
t kortBiT 
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MOETO-AQ-E — oojitinued, ' 

10. ACCOUNTS — continued, 
taking an account it appears that the mortgagee bag 
been fully satisfied, the mortgagor is not only en- 
titled to have the property back, but (tho decision in 
Motee Soonduree v. Indrajeet Kowaree, Marsh., 112, 
being overruled) _ the Court is bound as a Court of 
Equity, aud acting upon tho principle that it is 
always the aim of a Court of Equity to finally deter* 
mine as far as possible all questions concerning tho 
subject of the suit, to cause an account to be taken 
up to tho time of the decree, tho account so taken 
being considered binding and the parties not being at 
liberty, except under peculiar circumstances, to re- 
,open it in another suit. Kuliyah Dabs o. Sdeo 
Nundun PuaBHAD SiSGH' . 18 W. E„ 65 

and see EoY DiHKini Dyai «. Sheo Golasi Singh 

[22 W. E., 172 

and Lhtaeh’j: Hobbbin v, CnowDHEY AIaho.mbd 
Moonem . ... 22 W. E., 269 

641. Eealization by mortgagee 

of sum in eNCSSs — Interest — Usufructuary mart- 
gage. — Where a mortgagee under a usufructuary 
mortgage has realhed a sum of money in excess of 
tho amount duo to him, it is an equitable practice to 
allow to the mortgagor interest on such sum at the 
same rate at which interest has been allowed to the 
mortgagee on his mortgage-debt. Beouoo Singh 
u. Eoy Sheo Sahoy 1 17. W., 56 ; Ed. 1873, 111 

642. — — Suit for account 

and redemption — Form of decree. — In a suit for 
account aud redemption,’ if the mortgagee, on taking 
the accounts, is found to have been overpaid, the 
general practice is to order the payment, by him, of 
the balance duo to tho mortgagor, with interest from 
the date of the institution of the suit. Janoji v. 
J ANOji . . - 1. 3 j. E., 7 Bom.., 185 

043 , • Suit for re- 

demption ' of two distinct mortgages — Fight to 
separate accounts — Uelclcan Agriculturists’ Selief 
Act (XVII of 1879), s. 13 — Mode of taking 
accounts. — By two separate mortgages certain land 
were mortgaged in 1830 by the plaintiS’s father to 
the defentot. In 1882 the plaiutiffi as an agricul- 
turist brought the present suit for redemption of the 
lands comprised in both mortgages. Reid that 
separate accounts of the two mortgages should be 
taken. The mortgages were distinct transactions 
relating to different lands, and s. 13 of the Dekkau 
Agriculturists’ Belief Act contains no words enabling 
the Court to treat them as one. The fact of their 
bang included in the same suit could not affect the 
question. In taking the accounts of the above mort- 
gages it was proved that on one mortgage there 
was a sum of B5,075-13-2 due to tho plaintiff 
(mortgagor) by the defendant (mortgagee), and 
on the other mortgage a sum of 83,774-2-7 due to 
the defendant by the plaintiff. The plaintiff con- 
tended that, although by the ruling in Janoji v. 
Janoji, I. L. F., 7 Som., 185, he could not compel 
payment of the R5,075-i3-2 due to him on the one 
mortgage, he was entitled to have so much of it as 
might he necessary set-off against the fi3,774-2-7 ■ 


MOETGAQE — concluded, 

10. ACCOUmS-^oucluded. 

still duo by him on the other mortgage. Reid 
that on the authority of Janoji v. Janoji, I. L. F., 
7 Bom,, 185, the plaintiff had no legal claim to 
the 85,075-13-2, aud, that being so, the e.xistenceof 
that balance in his favour on account of one mokgage 
could not be treated as extinguishing the claim of the 
defendant to the 83,774-2-7 due on the other mort- 
gage. The plaintiff as an agiiculturist mortgagor 
was enabled to free his land from both the mortgages 
on the favourable terms provided by the Dykkau 
Agriculturists’ Belief Act (XVII of 1879), but was 
precluded from compelling the mortgagee to refund 
what the latter had personally acquired under the 
terms of his contract of mortgage. Bamohandea 
Baba Sathe ,1). Janaedan Abaji 

[I. L. E., 14 Bom., 19, 

844.1 Binding effect of account — 

Mortgagor and mortgagee — Puisne mortgagee . — , 
Queere — Whether the account arrived at iu a decree 
obtained by the prior mortgagee against the mortgagor 
only is binding on a puisne mortgagee who' had, no 
notice of the subsequent incumbrance. Sankana 
KaiANA V, ViEUPAKBHABA GANESHAPA 

i...,. [I. Jj. E., 7 Bom., 148 

645. ; Assignee of 

mortgagee — Suit for redemption . — Iu India, as in 
England, a mortgagee may transfer bis rights to a 
third person by way of assignment, but such transfer 
must be without prejudice to the rights of the mort- 
gagor, and in a suit by a mortgagor for redemption 
where the assignment has been made without the 
knowledge of the mortgagor, the assignee is bound by 
the state of the account between the mortgagor and 
mortgagee. Chinnayya EaWopian «. Chidamba- 
EAH ChettI . . . I. L. K., 2 Mad., 212 

646. Error in account — Ground 

for reforming account — Wrong statement of account 
agreement to pay mortgage~deht hy instalments . — 
In a written agreement by a debtor to pay' his debt 
by instalments securing the payment by a mortgage 
of land, the amount of the debts was erroneously 
stated to be greater than it actually was. In a suit 
on the agreemeut.-rReld that such an error was 
ground for reforming the account, but not for setting 
aside the agreement. Seth Goeto Dabs Gopab 
Dabs v. Mheei 

[L L. E., 3 Calc., 602: 2 C. L.E., 156 
I,.E., 5I.A., 78 


MOETGAGE-BEBT. 

Apportionment of— 

See, CoNTEiBTTTioN, Suit poe — Payment 
OP Joint Debt by one Debtoe. 

[3 B. L. E., A. a, 357 

See Moetgage— Accountb. 

[I. li. K., 15 Bom., 267^ 

See Casbb tjndee Moetgagb — Maebhab- 
IING. ■ 
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lttJX.TIFAaiOTJ8NESS-<re»i.*«»d 
vhieb be been dufOsscsacU at diiltrrt\t penodt 
Vid under dilTerrtit ctrcatOitancM, aad cluui* tbna 
ouder Cbe (ame titte and from (he eame party, tb(r« 
u uo unpnpntty lu (be two claim* b<ia? joiBt'd in 
one (Uiu JesOKES CnowsasasES r OvrxRSA* 
yiTU CuowxuBT . . X Hay, SS5 


to eccure the touDdocta of the partieuiar at-citoj 
and perbap* the acui lance cf diacordant dccutoa* 
ia ddrirerC caac* upon fact* ncarli (be same 
VasrcETa. ona^auaca r Eclusi ^aa'(afal 

i:7Mad„290 

9. — — iy «<«*«« 

cf tartod to ul at%d« uficaafiea* sy t-iraaro* — A 
cult mi bn)3t,bt by (bo jastor oirabtrs of a tanrad« 
Tbich cosui^ of three stanom* and three lacanc*. 
agaiBtt the kamaTaa and other*, luetadiog cirtain 
pmoa* fo whoa he had aiiroaied «ooe (anead pro- 
perty The plaint, a* inpaally fnsrd. prayed (I) 
for tbertmoial of tb< karaaian, i2) for a declan 
tioa that difcndanti hoi. S to 8, the Kowr aoandra* 
ran*, bad forfuted tbcir n,ht of iiio«e»4ioo to hia 
(3i for tbe appot&tmctit of tb« plainUS ut hi* place , 
(4) fora drelantwa that bit alieoationi were invalid 
a* a^nit tb< tami, and (a) for po«4ia«oa 
ef tbe property alieuatcd. Sulae^seutly, iheplaiot 
WM amesded by tbe order of the Court by 
ftnJuns out lUm* 2 and S of (he prajer. and finally 
tbe plaintiff* furtbrr amended tbe plaint and euid 
only for a dcclaralioa that the alicnatioQ* in qucaliOQ 
irere invalid. Jltld that the »uit was not bad for [ 
Boiti/aTKnuacea far^d^m Sianlia^a r Jt aUoJt , 
hanutpou 7 Jfird., 2S0, coniidirrd. dlaKOBEP c 
KwsasAS . . LX*. B., U ar&d., 103 ( 

10 C»ri/ Proev/ere 

Co<it,t 4S—S*it^vr dedarattOM Hat 
cere xf itadisy— d/o/oiar lar-~Sint jumitir 
utnltrt of /(irirad — bait by eose of tbe Jouior | 
zsembm of a ITalahar (arwad a^auut tbe barnaiaa ) 
and tbe other mctnbrra of the tarvad, and certain 
pcraJi* to wh m some of tbe tarwad property bad j 

beta alienated by the lamaran, fora d(*J»^.03 that I 

tbe alirnatioa* wire cot iindin; oa the tarwad. I 
Held that the *n>t wa* not bad for maltifari ussna. | 
Fhiedrea Alaatley* r iTm/eadt Aarae/et, 7 itod^ ( 
SiO, folh-wid. Aann r ATiOi 

lT.l*.IL,13Mad,,234 

It- Aiyfciader ef 

pertiCf— Tbe t-laintd!. atalskhdar, o.taiai'ladcrrve 
andrr 52 of the lUit Act (ll<n,^ Vet Mil of 
ISCS) to cjitt b.* tenant ftw aman of rrul and to 
obtain io»*^»»ioa of bi» Uunre In altfmpvin. to 
cxccattf tlat diCTj* b« wa* opfwd a* rCe-ard* ortaia 
Y -Vf , wl rh he allf^id wtreoPTciatd la the Unurr, 
by partsi* u {«**<.aa-ca. who initucUvl pft.<ctdL.sB 


3OTLTIPAMOTJSNESS- 


ca/iaeei. 


againit him andcr a. 332 of tbe Clrd Ptoecdore Code. 
Ibcae prcectdia„* rr«nl.cd m thiir claim* being 
dialled 13 thiir fscoar The plairti/T thmufon 
Uulltutcil one tail again»t bi* yad„ts(nt'deltor and 
all *.,H ft win bail nproKd him in »ach procicdag* 


defendant*, and which bad txeU *et up by them m 
the proctcding* nadir «. 333. were quite diiii'ict one 
fn-sn aoethcr, and that there had hern ne co’lutun or 
combination agaio»t them t« hup tbe pUintifl out rX 
posM«uon, but on tbe to trary tba£ the difcncca wire 
£oiu Jide Held that tb* *ait wa* tad for mu^ciudcr 
of ran*!* of action* and wA propirly diiauacA Eait 
NaBaw DcT r .hscona Psosao Jasui 

[XlalL*!! Calc., 081 

12. HiMjuudtr of 

parUtt — C*ie»f Ffoeedurt Cade {iAS2j, tt Zd, J/, 
375. oai 57*— Erct-r aaf o'Tecfiey vunlt of tml— 
Wtlhdrtrol of leit— J/Caaiey of* eua*e<'^ai-f loe ’* 
— Ulicre a pluntiff alie;in. biraKlfto be tutiUedoa 
tbe Aalb of a liioJa widow to the fOi*r*>;oa of 
eeria - •"'"•Am’ I* cr pertr upon the dia.U of »Bch 
wido* « , . I i ■ *11' 

dcf« • « , • » • • • ■ 

lifrti * , • I ■ I 


canie ot acU u I aiodtto '>4ea aojit i 
Aorofipui 7 Had Boot* d>f*lea r A^c-a* 

don Lai 3 \ in* 221 Aoonioh Lai r. JJiamni 
S„yi 3 y ir„ SO yarnnyi Dot t Hamjal 
I A It. J J//.. J63 Xofiar Si ^ Fon ff 
r Da* SatAorr, X L. B 7 Acaa 2s3 -badieada 
Jfotse hoy T Durjn Vot I A U-. It Cefr. ddS; 
nod Bom \araia B*/ r .itnHo Protad Joiii, /. 
A. £. tt Cole^ fini rcfcxTcd la. <iaxt*Ht LaL r. 
Kiuuuti niscu 1. 1*. B* 10 AIL, 279 

13. - - - — Cirif Pr-ietJort 

Codt(lSS3J,ti.3l,i5, end S3-B,Urn ef plaint. 
~-The *'eao*e t f act.ai "* at c*cd ui aa 31 and 
45 of theCuiIeof Ciiil Piocidure it tbiTCoaed in the 
tame Koae a* it ii uud in Lu.lub law a cacae 
Cf actaoa iBi'ace retry fact which it toaht la tun* 
tary for tbe p aiutdl to pcoi r, if trarciv A 13 oc.br 
to*ep(«rt bit n.ht to l^jait^meutcf tlie CmM. It 
do^oot CwtDpnae eriry purr it r«id>r.c( which la 
nmaaary to pmee lach fact, bat rtcry fact which i* 
sercaaaary t« be prared. tS lirre thrt« {ha.a.Jfa 
btctvlA a ^oint aait for the [oawatxzi of fuituuiialfc 
pTOj-erty lA whKh two cf them were tUmoiv half 
the poperty undiT a Ltle by bh<nU..cc. and the 
th.ril wa* naisi&g tbe other Uf of the { 'ap-ny la 
TUlae cf a *ale thiriof to bia by the ti»t too 
llaintd!*.— ire.rf that the *ait ao framed waa Iwd Lx 
iu*^o.&dcrof caaai* of actaa. a^ that the tU.at 
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moveable TnO-PBRTY— concluded. 

See Cases tjnder Smali, Cause Couetj 

Peesidenot Towns — Jueisdiction 

MoTEAEEE PEOPEETr. 

See Thept . I. L. E.,- 10 Mad., 255 
[I. L. E., 15 Bom., 702 

• Execution of warrant against— 

See Execution op Deceee — Mode op 
Execution Geneeaut.x and Powers 
OP Oepioers in Execution. 

[5 B. L. E., Ap., 27 : 13 W. E., 339 

See Smauii Cause Court, Mopussn. 

Practice and Procedure — Kxeou- 
TioN oE Decree. 

MOWEA FLOWEES. 

— ^ Possession of, for distillation. 

/See Boxeay Abkari Act, 1878, s. 43, ce./. 

[I. L, H., 9 Bom., 556 

M ULTIFAEIOUSEESS. 

. ' See Administeation 15 B. L, E., 298 
[I. L. B., 28 Calc., 891 
3 C. W. 3Sr., 670 
See Appeuuate Court— Objections taken 

• EOE BIEST TIME ON APPEAIi— SPKCIA li 

Cases— Misjoinder. 

See Cases under Joinder op Causes 
OP Action. 

See Maeabae Law— Joint Pamiey. 

[I.L.E... 15Mad.,19 
See Ebeinquishment op, or^Omission to 
SUE POE. Portion op Ceaim. 

£14 B. L. E., 418 note 

See Special or Second Appeae— Other 
Errors op Law or Peoobduee — Morti- 

PAEIOUSNESS. 

See Specipio Reeiep Act, s. 27. 

[I. L. B., 1 AU., 555 

Dismissal of suit for — 

See Res Judicata— Judgments on Pee- 
LiMiNAEY Points 13 B. L. B., Ap., 37 

Misjoinder of causes of 

action — Different causes of action against 
different ^ar/iej.— When a plaint discloses_ different 
causes of action against different parties, it is bad in 
law, and the suit is not maintainable. SaeAt Soon* 
DERY DEBI V . SURJUKANT AOHAEJI ChOWDHEY 

[2 B. L. E., Ap., 63 : 11 W. B., 397 

Moteb Lair u. Bhoop Singh 

[2 Ind, Jur., H. S., 245 

S. C. Motee Larr r. Ranee . SW, E., 64 
^ — - Causes of action 
accruing against parties separatelg — 'Rejection of 
plaint. — A plaint agamsi several defendants for 
causes of action wbicli have accruod against each of 
them separately, and in respect of which they are not j 


MULTIFAEIODSKBSS-eojiLnued. 

concerned, should be rejected. Rajaeam 
lEWAR v. LuohMUN PeaSAD 

[B.L. B,, Sup. Vol., 731:2 Ind Jur., IT. S., 216 

) 8 -W. E,, 15 - 

Panoh Coweee Mahtoon V . Karee Churn 

[9 W. E., 490- 

Pegoo J an V . Murrick Waizooddeen 


[18 W. E., 464 

Separate claims 

against separate parties , — A suit against five defen- 
dants including claims of the most miscellaneous 
character against each defendant was dismissed by 
the first Court on the ground of multifariousuess. 
The Subordinate Judge, on appeal, held thiit plaintiff 
was in any case entitled to a decision on one of his- 
claims, and further held that the suit was not multi- 
farious. Held on special appeal that the Court could 
not select one claim on which to proceed when plaintiffs 
insisted on pressing all. . Seld, also that the plaint- 
was multifarious ; and the suit was properly dismissed 
by the first Court. Manieuddin Ahmed c. Ram 
Chand . . . 2 B. L. E., A. C;, 341 


Ram Doyar Dutt r. Ram Doorar Deb 

[11 W. E., 273 

4. Distinct causes of 

action against separate defendants . — It is illegal to 
join different causes of action in the same suit against 
different parties where each has a distinct and sepa- 
rate interest, e.y., to a joint action for the price of 
timber against defendants who purchased each one 
pair of timber from the plaintiff sepai’ately from the 
other. Baeoo Sieoae o. Massim Mundur 

[21 vr. E., 206 

5. Suit to set aside 

alienation by guardian to different alienees . — 
Several causes of action against different defendants 
cannot be joined in one suit ; therefore where a suit 
was brought to set aside several transactions entered 
into by a guardian with different persons, and no- 
relief was sought against the guardian, it was held 
that the suit was bad by reason of misjoinder. Mata 
Pershad V . Bhugmanee 

[1 BT. W., 75 : Ed. 1873, 128 

See Rutta Beebee v.. Dumree Lar 

[2 IT. W,, 163 

LooRoo Singh v. Rajendur Laha 

[8 W. E., 364 


Goram Mustapa Khan v. Shed Soonduebe 
Buemonee , , . , 10 W, E,. 187 


' Hurbo Monee Dossee r. Onookoor Chundeb 
Mookehjee .... 8 W. E.,,401 


0, — Suit to set aside 

separate alienations . — A suit to set aside tno sale 
transactions of different dates and_ made to dmeront 
vendees will be dismissed for misjoinder.^BAMn 
Ebishun V . Koohdun L-arr . 2 IT. w ., 221 

Joinder of pauses 

of action — Claim against different portions of pro- 
perfu.— Where the plaintiff claims to recover posses- 
sion of two distinct portions of a property from 
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DIQEar OF CASIA. 


tho niuty of bis groand of nctioQ S^ui Cnstn r 

AitiUxi Acnr . . 7 Tiftt/4- 200 


fttcu numi.ruus to w<i • v. ...u <» > , , % 

times— ir«/d tint the better course «u for the 
Court to hare ordered, under t. 45 of the Code of 
Cinl Procoduro, ieii<irste tnsis to be held in respect 
of each alicuatioo. hciiiuusyTA r. Sisisita 

tLIi R.,dK4d.76 
24 ‘ Suit io re^oeer 

proptrti/ «o{J in tttfUoA of dtcru — CcrUio pro> 


defective bv mson of miijoiudcr of causes of action 
Rajaram Tetcart v /ar&nvn Pratad. JJ L* R^ 
Sup, Tol, 173 8 W 22 , 15. distinguished UabA* 

WTIfD JlOzOOirOUl r pBOSC’CTO CuCVMB BlSICSi 

[L li E., 0 Calc ,763 12 C I.. E , 660 


decries, pUiutiiTi ease being that ttie progenies mre 
those of hif judgaentifeltor.and had passed. In fact, 
to his admitted rcprfsintatiTC— 'the ether difendasts 
beiog men of stiuv, fraudoleutir set up as oslrosiUe 
purchasers,— 22efd that plamliff had in reality but 
one cause of acticn against ojc party, that esrn if Ins 
suit had been xnuttifanous. the defect or irrrgnfanty 
vas not, uDcUr tbo circumstances, such as to sranant 
hu being put oQtof Court. H'jaa r Cr»«» Uof 

uis CuoiTnar 13 W. IL, 371 

— — — . — — ■ — Suit 


brott,.UtttJ set aSKiv ■ -asii. a • ■ 

ptufiu «hich thcr had muspprojimUd. SsoKOor 


MULTirAEIOUSNESS-^esfiisseif. 

CiitTTDCu Plot r. MornooB iloRuy Pain. Cnow* 
wrur . . . 4'W.E, 100 


— SlSIlS tut, lull. nuS . .S II 1 

must be diimiued luart 'Nath Jiia r. llor 
Dacicm SiBO a B. Ifc B , 241 : 18 W. B , 2S8 


28 - — - . .^uir/er posses* 

sien of dtjereitl portions of properly after e)tei» 
memt —In a suit to recorcr posscision on tho ground 
of duuossiisiou by all tho defrudants in eous^{ucnce 


property under diScreiit tills could not make Ilia 
suit bad for mii;oiodcr Acuuo Blsta r Lai> 
lAO Uau Cuobuab Lau> Sauai 23 VT E, 400 
23 — ■ — I. i .1. . Suit for (feeftf* 

ratiom that laudt tier* teulf—Ve/tmlault KolJiuy 
auder ditlmcl hUt* —la » suit instituted for • 
declantion of tho Court, nmlir s IS of Act Vlll 
of ISoO. that certain lauds and ] rcmiiraln (^IcutU 
acre mibf lauds, nuJcr a certai i toseliatnaisah cte> 
cuted by the ancestor of thi plaintiff the authentl' 
city of «lich was mtoutted, and tlut the defendants 
whn w I •• 1 ■ 

Janctu ’ * ' 

witb, I ■ • • 

bo ref I * .a 

proper • • ai ■ ■ i ' 

peonteu, mignt t,v u -t.,s, „ , - „ s ' • s 
and premises the rauirs of aeliun were alleged to 
liate anscu at ranous times withia the Last (wclro 
>rars and were distinct alt theseTCral dofindauts 
irho held by different titlea On chpetion 
hariog been taken to the frame of the suit, the Court 
lull that it was informal aslhtre was a joinder in ons 


[Boutko, O, C.. 6 : Cor., 04 


30.- 


/fe/J that thrrs 
Us in a suit in* 
'here Lu esuseof 


.-as no Bisjoinderof diiTtnnt t 
cln Ung plaiulifTs wb le claim, 
aclun was that the IfetcnueCcinimiiiciamhad Ukea 
piitstuicn of his lands and giicn It in peTtah to o.b<r 
peoile 2x 72IM 3tiTTX» or linyxttca Dais 

[UW.B.,3Sl 



( 6180 ) 


( 6179. ) DIGEST OP CASES. 


MULTIFAEIOTrSITESS— eojiitnuerf. 


31. 


Suit to enforce 
Civil Procedure Code, 


the right of pre-emption 

s. 45.— Two co-sliarers of a village, holding separate 
shares, sold their shares separately to the same person, 
■upon which a third co-sharer of the village sued them 
and the vendor jointly to enforce his right of pre- 
emption in respect of sales. Held that the frame of 
the suit was bad by reason of mis joinder of defendants 
and ciiuses of action, and the suit had been properly 
dismissed on that ground, Bha&wati Phasad Gib 

t. Bindeshei Gib . ,1. L. E., 6 All,, 106 

32. . Civil Procedure 

Code, lS77,s, 45 — Pre-emption, Suit for — Irregu- 
larity not ajrecting merits or jurisdiction.— The sons 
of P and of and of 5 possessed proprietary rights in 
two mehals of a certain mouzah. P possessed pro- 
prietai'v rights in one of those mehals. In April 
1879 the sons of R sold their proprietary rights in both 
mehals to O. In August 1879 the sons ai~ K sold 
their proprietary rights in both mehals to Q. Later 
in the sameuionth the sons of /S' sold their proprietary 
rights in both mehals to N. G sued N to enforce 
a right of pre-emption in respect of the sale to 
the latter, and obtained a decree. P then sued 
to enforce a right of pre-emption in respect of the 
three sales mentioned above, so far as they related to 
the mehal of which he was a co-sharer, joining as 
defendants G and N and the vendors to them, G 
alone objected in the Court of first instance to the 
frame of the suit. That Court overruled the objec- 
tion and gave P a decree. The lower Appellate Court 
reva'sed this decree on the ground of misjoinder. 
Held that in respect of G there was no misjoinder 
but that, in respect of the other defendants, there 
was misjoinder of both causes of action and parties. 
KaI/Ian Singh d. Gue Datae 

[I. L, K,, 4 AIL, 163 


83. Civil Procedure 

Code, ss. 2S, 45 . — The judgment of the majority of 
the Pull Bench in Harsingh Hass v. Mungal Hubey, 
1. L. R., 5 All., 163, except in its general observa- 
tions as to the provisions of the Civil Procedure Code 
relating to joinder of parties and causes of action, 
proceeded upon and had reference to the special 
Circumstances of the case and to the allegations made 
by the plaiutiif in his plaint, and was not intended 
to be carried further. In a suit for possession of 
immoveable propa-ty, part of which had been usu- 
fructuarily mortgaged by defendant Ko. 1 to defen- 
dant No. 2, the plaintiff alleged that the first defen- 
dant had no title to m.alic such a mortgage, while both 
defendants maintained such title. Held that, inas- 
much as the title of defendant No. 2 was derived from 
defendant No. 1, and stood or fell with the failure or 
success of the plaintiff's claim against the latter, 
there were not two causes of action but one, namely, 
the infringement of the plaintiff's right by the defen- 
dant No. J, and hence the suit was not bad for misjoin- 
der of causes of action. Inhae Kuviae v. Gvr 
Peasad , . . I. Ii. E., 11 AIL, 33 


34. — — Suit against 

several defendants for possession — Dispossession 
under forged document . — A suit in rvhich the plain- 
tiff alleged that the defendants (including raiyats 
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against whom he had been nnsuccessful in tile- 
collector's Court) had, in combination, fraudulently 
availed themselves of a fabricated jamabandi paper 
as evidence to support certain mokurrari claims, and 
had thereby ousted him from the full enjoyment 
of his milkiat right, was held to be simple in its 
character and not multifarious. Gujahhhb Peeshad 
Narain Singh v. Saheb Eoe . 19 W. E., 203- 

In the same case after remand the plaintiff, having 
failed to prove the allegation of forgery, claimed 
a declaiution that the defendants had not a right to 
occupy the land at a fixed rent. Held that such 
a declaration could rightfully be asked for only in a. 
separate suit against each separate occupant. • Saheb 
Koe V . Gojadhoe Peeshad Naeain Singh 

[22 W. E., 22L 

35. — — Joint trespassers^ 

— At an auction-sale for arrears of rent, on the IXth 
July 1885, plaintiffs purchased a tenure which, 
on the zamindar’s serishta, stood in the name of one 
Sheikh Miajan, and proceeded to take steps to obtain 
possession, but were resisted by the defendants. 
Against one of the defendants who claimed a parti- 
cular portion of the lands under the tenure in 
question, they brought a suit in 1866 ; but this suit 
was finally dismissed in June 1876, on the ground that 
all the persons, who were claimants of any part, of 
the lands, ought to have been joined as defendants. 
Accordingly a fresh suit was brought against all the' 
claimants of the tenure. To this suit the defendants 
set up various and distinct defences, some alleging one 
defence and some another, and so.ou. The .Subordi- 
nate Judge dismissed the suit for multifariousness. 
Held that there was no multifariousness, the plain- 
tiffs' claim being to recover possession against persons- 
who were alleged to be joint trespassers. O-UUE An v. 
WeyiiAybt -All . . 4 C. L. E., 455 

36. Civil Procedure ' 

Code, 18S2, s. 28 — Suit for declaraforg decree — 
Specific Relief Act (I of 1877 J, s. 42.~The plain- 
tiffs, having obtained a decree for the possession of 
certain lands and having received formal possession 
thereof, brought a suit against eighty-six persons 
holdino- distinct and separate tenures in those lauds, on 
the allegations that, ‘‘ on the plaintiffs attempting to- 
measure the lands and calling on the tenants to pay 
rent, ten of the defendants described as prodhans or 
headmen formed a combination and gained oyer the 
other defendants with a view to injure the plaintiffs ; 
that through their help and endeavour the remaining 
defendants failed to recognize the plaintiffs as land- 
lords, and declined to pay any rent or to allow them to 
measure the lands, driving aw.ay an Ameeu who lycut 

to measure the lands on behalf of the plaintiffs, 
and thereby preventing the plaintiffs from i-xercising 
their proprietary rights ; that the plaintiffs brought 
suits for rent against some of the defendants, and 
in those suits the defendants denied the plaintiffs' 
title as landlords, whereupon the plaintiffs, seeing the 
necessity of instituting a suit for declaring the defen- 
dants tenants of the land, withdrew the suits for rent." 
They stated their cause of action to be “ _ the dofcii. 
dants' act of not recognizing us as their landlords 
and thereby .preventing us o.vercising our proprietary. 
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37. 

tutt — Act X of 1577 Troteditre CadtJ u S3, 
45 —Defendant l«o 1, the tenant of certain land at 


W 011 O cm* loauer xat pendiTiB tho pUinUQ endra* 
Toured to ohtam poiic&iiun or tho Uod but vat 
ratistcd i^defenUntlso 2 lie tliernspot instituted 
a char..a of enminal trespue agaiitsC tho Utter 
This criDimal proceeding wss pcndinj; when ot the 
UlU beptitahiT difendjut l»o I otAamed a 
second oracr for iUfe iiUnt > 0 . ejectodit Under 
tiiitordcr ho oUftiiied possissi no! the land and also 
of the crop plained by defenJuut ho 2. vhicb Lcsold 
to defendant Ko. 3 on the 2dnd 


to hira —nr (0 0 1 the 12th hovember 1877. the 
date of the sale to hnn , (ii) on the SOth Marrh lfi”8 


a ^ ^ w<..« Mj ftj lor 

Fash beitcmbcr 1&70— Scrtcmbcr IbSO) a^mst 
defeudanU hos. I and 4 JltiH by the Puli Bench 
tXliBUOOn, J , dissentingl that the Cunrt of “ at 
mstinco had properly reject.^ the plaint, the »uit 
' » ‘ • auiea 

, 111 had 

■ 4 , as to 

I.O. aloe dul»^ .^aUSl^OH 

Has c. iUxiTAL Dcbet . 1. 1* R> 6 AU.> 103 

38 — Saif/rpoMT#- 

-siiaaad laesae yro^tts— Cicil 2’r‘oecdar* CoA*,t 43 


, t-»uy auu in rcsp<.<t of the 

claim for inesno profits. piTiiii Bibi r AsDrzi 
IfiJiD . 1. 1. I? » 14 AIL. 631 

30 — — -De/earicaia^eil 

^Suit tji tiirlten pertoiu joimllgfur J<in’pn for 
itU%l\u%—l^l ttil ijlce» of Me jl/e— Separate 
cdMCS of oetica— .'’ror/ife— 4e< l/f’ -f fSi?, 
I 2d.~'CbiiteeupcnonsvhihadUenrarasi]ttedtoysii 
uadcr<ue warrant, and for the same oiFtncc. jointly 
•fiod the SapmuUndint of the Presidency Jail for 
their wroJjfal iliteuliot in jiif after (he tertn of 
{mpruannient t> which they had been siiiUneed 
hsd etptoed, ctalming K2C00 as damsp-a Tlie 
defeudant applied to have the plimt ULiii o7 the file 
on the ground tint the plamliSs bad Smpropirly 
joined in ooesoit s>.ieraldisLinct aiulsepixaUcauKa 
of aetioa accfnin^ to them as Kp-ir»to Inlirilutls. 
/fe/d that the plaint most be talciri off Uie file, 
Au htuaT.} r BAihov I. Zh IL, 11 Calb, 624 

40 —-Suif 0* Joreigh 

yu/yweut uqtt*ntl mtm’trtef a firm aiiintl lOnt* of 
aiooKOtUg Msyufyoenf >fa» ohtituri ~ i nbtainc.1 


tu« lomgn judgment in DnluU India against 17, C, 
P, E, F, G on the groun t that all were memben of 
oae firm lltii that the suit wnull not lie a.,ainsl 
" and that, 

» up 11 th« 

. ' • ■ tic fomgo 

> • . t LsEtit. 

ClTirit, 0 MaA. 373 

41, for ihart 

e/samiu-lar> rssies realiseii (.yaaclioa irt\t la »x$' 
^loa of decree — Jotoder of couie* o/ aclion-^ 
Jotel decree holdere The plamtiflrlaiiued from the 
JefnidaUts as joint drorce h idersa fuurthslisreof the 
proeeyvla realized by auctioa sUr tbroi.li the Court of 
the Uuusif of d-rtaici houses s>tuate on laud suhji'ct 
to a ttlUfO cnsiom whrrrhy a j ropnitary One of the 
abore amnunt was ] lysblc to the tsiomdir of the 
said JaoA J/e/J by the Diiision Xi, leh th«t the 
cUtu) wasnut bad for mujoiii hr as the due wu pay* 
able out of iho sale j rocoeds taV ii out t Court hy 
the deerce-holdira Nitcd ' IlosKii or iUTcira. 

la It. 1 AIL. 444 

4S. ■ — - - ‘‘attf rsilt j-ro* 

feedeaffcmleoUt iXisMiia/ias —In ct cal oa of a 
d'crce aSuust kia prtsoas the jUintilTt ha) r^vlaui 
property Lroiuht to atlc, the procnds of wh rh wiee 
ptougbt into Court The difnidauts, wls} h'U fiic 
separate decnis against so-ne of the persons a.;slnst 
wb m the plamtilTs decree was ohubed. ap] lird t> 
jiase the aov unv m Ceritt tsUahly di.trv'utC'l anj 
^hiswss <tne la accordsnrr Wiih an onhr of the 
Court, the I tweeds bring d .tti jotol in pr [or**.* to 
(he auouut of the dccrcca In asu tlr^.u^ht against 
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on ilR>iil!c'"atioii that the phihitUtswcro 
entitled to tho whole of the procccdsjor Ui the alter* 
JWtivp for diatrihutioii on iulifferi-'iifc priticiple, — Ueltl 
tliiit Uioro wiia no miajoitKkT of cauaca of action by 
rcobou of all tliu (Icfi'iulimts bein'; included in one 
suit. Goi’Jii Pnos.vu Ko^'na r. Kak Eatak Sin- 
CAU , . I. L. E„ 13 Calc., 150 

43. • — — — Si'piirale liahilHy 

of do foul, for rfiii. — Inn suit to recover rent 
from dofiiidmits, with u'lioin cnpi^eiiituts bad been 
entiri’d into seii.iratcly, idaintiff obtaiiud n decree 
Jii.'ikiii}; tiich of tlieni liable for flic ivbolcsnm claimed. 
Jleld that time was a misjoinder of the defeiidaiit.s, 
find that the decree wa.s wren,; in law ; but if tbo 
lirst Court liad made each defendant liable in propor- 
tion to tlie relit lie had eima;;cd to pay, the objection 
of misjoinder would not have been allowed to prevail. 
Ju.nooN.v Duas r, I'ooitucn Si.xoii 22 W. B, 133 

44. S'fiiV for rod — 

l^arc^asrr of pariioii of tenure — Civil Procedure 
Code, 0,82, e. tis’.— AIthoni;h a pureb.tserof a portion 
of a tenure is not personally liable for the rent falHnj; 
due before the date of purehase, a suit for recovery of 
rent for tlie wliole chum is not bad, if sucli purclmter 
is joined us one tjf the jiarties, re',;ard being had to the 
provisions of 8. 28, Civil Procedure Code. JooUM.vv.v 
D.tSsi c. Uxuih'PUA Xatu 1£ukui;iui:i: 

[4 C. W. isr., 690 

45. - - Sail fof cotdrilu- 

iion. — plaintiff wms eonipellcd to pay the whole 
costs of a suit ill whieli tlieie was a misjoinder of 
causes of action, and which resulted in bis and his co- 
defendants being elnivged witli costs reUting to 
Cfinaes of .action with whioli they hud no concern. 
The plaiiilill sued, after dedneting 1171 as his own pro- 
per share to recover the balance from liis co-defen- 
dfints. The ple.i of misjoinder was allowed. Bi:xi 
IlAii p. Hipay-vt Hossein . . 7 IT. W., 82 

46. ^uit for confribti' 

fioji, — Iw a suit u-guiust J. K for contribution of 
moneys paid in . . ■ ' ■ • _ ’ • 

which the present p;..>..P...u L-.,’- ■ _ ’ 

liable, and one of wliich decrces was fouiidcil on an 
ikriir executed by tbo putties to the present suit and by 
one A’, not a party, wbo was expressly excluded from li- 
ability in the decree lust ixieutioucd, the .T edge, consider- 
ing that P was liable under the ikrur, but not liable 
under tbo bond on wbicli the other decree was founded, 
dccidid that there wore two distinct causes of action, 
and di-missed the suit. Held that the cause of 
action on wliich plaintiffs relied was simply the joint 
liability of the parties under the decree, and the suit 
was not multifarious. .MAHOiiED JlinzA c. "Au- 
iooi, ICtniEEii . . • -SJS "W. B., 41 | 

47 . — — Parlies — Suit for 

coniriWion—'PaQ purebaser of a share in a mort- 
gaged estate, who has paid off tbo u’hole mortg.age- 
debt in ordei’ to save the estate from foreclosure, caa 
claim from eachpE the mortgagors a contribution pro- 
portionate to his interest in the property, but he can- 
not claim from the ofche mortgagors collectively the 
whole amount paid by hrim .Diea Chaioj ». Abbae 

[I. B. B., 1 AU., 455 
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See liffJAPUT Rai v. JIaiiomed Am Kiias 

[5B'.-W.,215 

‘ ' 

/t * Joinder of parties 

Contribution, Suit fur, — Where the owner of two 
villages sold under a decree obtained upon a mrrt- 
gage, cbuins contribution proportionately against the 
owners of the other properties included in the inert- 
iiiiu iloc3 not claim from them all collectively 
one himp Slim us contribution, ho may join all the 
contribiitorj in one suit, and is not bound to briim 
sep.ir.ito suits for contribution against the separate 
oivticrs. Hira Chand v. Abdal, I. L. 11., 1 All., 
■Jon, disUiigutshcd. liujaput Itai v. Hiuhomed AH 
Khun, a iV. Iff, 21S ; Tavasi Telanar v. Palani 
Audi Telavar, 3 Alud., 187; Kkema Pehea 
Kamuia Kant ISuklishi, 10 B. L. M., 239 note; and 
Eijlinfon V. Koplnshnatk Mnzoomdar, JP. Jl„ 1864, 
303, referred to. Ho may also bring a single suit in 
rcDpeet of the two sales, and is not bound to bring a 
separato suit in respect of each sale. Ibn IltrsAiX' 
r. Ramuai . . . I. L. B,. 12 All., 110 

40. — Institution of 

Suit to redeem, pending a suit bp plaintiff to estab~ 
lish his title as representative of the mortgagee, — 
The ancestor of the defendants held asinortgigeo a 
lO-biswa share of a mouzah ; of this share 5 biswaa 
were recovered and held by the plaintilfs as proprie- 
tors. Of the remaining 5 biswas, 3 bisvvaa6| bisvvau- 
sccs belonged to O and 1 biswa 13i biswanseesto 
H. Tlieso 5 bisaas were in the defendauts' posses- 
sion. The plaintiffs sued to recover possession of 
them, alleging that the mortgage had been redeemed • 
out of the usufruct, and that they had acquired D's 
rights by auction-purchase in the year ISIS, and R’e. 
rights by private purchase from his sons in 1873. 
They also sued for mesne profits. The defendants 
pleaded that they held the 5 biswas in suit as pro- 
prietors, having acquired JPe rights by private pur- 
chase in 1817, and We rights' similarly in 1«5I. 
They also pleaded that, inasmuch as the plaiuliffs 
had brought a suit to establish the sale alleged to 
have been made to them by We, sous, and that suit 
was still pending, the claim for possession of W& 
share tould not be maintained ; and they lastly pleaded 
that, inasmuch as the plaintiffs admitted that the 
rights of D and S w'ero acquired by them under 
separate sales, their claims to those rights could not 
bo joined in one suit. The plaintiffs replied tliat, 
assuming the claim to We share could not be main- 
tained on the basis of the alleged sale to them, they 
were nevertheless entitled to possession of it’s share 
hi virtue of their right to D’s share, both shares 
having been jointly mortgaged. Weld that the 
plaintilfs were entitled to ask in one suit for a deter- 
mination of their claim to the possession of the shares, 
and to any surplus mesne profits which might be 
found due in respect of them on taking account, and 
that the pendency of the suit to establish their 
purchase of Ws share did not deprive them of the 
right to sue to recover possession from the mort- 
g.agees, although it might have been necessary to 
determine incidentally in the suit the question at 
issue in the suit respecting the purchase. _ Weld 
also that, if the plaintiffs established their right to 
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arUIiTTPAMOUSNESS— 
the of D, bnt fiOoil to prore tbcw tills a* par* 
chasers of IPt share, they coulil not ohtam posaes* 
iioa of the share oa the gronad that it w»* mort 
gaged 1 intly with the sharea they already held, and 
with tne share of D, for, accordiaz to their own 
lllegatitci, the mortzige-dcbt had been redeemed, 
and thire was co longer any comnioa habilitj which 
they were required to discharge. iTOHrs Uiu r 
Jarinnrs Luz. . 8 IT. W., 2i8 

60. • Pona of tmit — 

Joiaier <f aefea^onlt — ofea^t* of afUo» 
—Ctril Proredtrt Code. s 23 — biased cer 

t« n lands to B fer a term of seren ycara coaimes,.. 
In" with the year 12S3 Fssli (19 b aepiesa'^r ISSO) 
Oa the 23rd Oetootr 1SS3 A sold the lands to 1>, 
wh-i neder bu parchase, Vec^nie tnt tied to the rests 
of the Uadi fnsa the eojuaecesient of the year 
1231 Fa»h (17th septeabfr 1-83 IThea soae of 
the instalmeats of rest few the jar 1 91 Pash 
became dae, D applied for payment thcreo* to B, 
who informed that he had paid the wliole cf th" 
rent fo’ the year 1291 is adrance to .d cm the 2lst 
UsylSSS D thra s=ed A and B lai the rent dae^ 
prat pg a deeree for rest azamst B, and a t j alter* 
talire fer a decree azasst .i if it ahtfali tsrs cst 
that 5 s adegati a cf payment was ecrrwt The 
)^er CccAi fosni that B had paA A la gcoi fa-di. 
k-d they dlia!.»«ed the ssA as aga-it him. They 
sIm £i=a»d the mt as a_a.se J os the g^ptsd 
that the eluBs aga~.iS A asi B vzli te yeened 
one Kit. Oa appeal to t_e Hi_h Cenrt , — RtU 
the the f*ase cf the std was Knrxj«c:*.Ba.U. aad 
llsf <e the facts foend tj t«.e lore Costs I> was 
at..hd.oa^e(eipsst 1 3£a;sy hfosrr Lx>& 
t Bettowar . . X lb S., 12 Caig, 6Z5 


51. - ca 

t t’Mff'/tr 6* iu'ytM'it, 

«aCTt.e'ua c/iisfleaf*.— Th.-* J to s^yjaJ'is 
cf tt'M cf acteaas ssut 'cr iMiey 
la be pad, a_4 is: *_« raterria^gn c* a hst-k.fl. 
ati f* tjsey Afpcsled oa the p Com.- 

lB!dcx.j9cf vSias =»T be '-seghSta t_e Cost 
sLch hu ptnO'tsB to "the f-3 ztsotst cf men 
i£ astrx. Es700 SXzrxz Diita 
t-si^a uxia-bii . . 3'7Z.'Z^123 

Elio X-tz-Tx Cs/wggzaJi «. Sazxa Sx-s^ 
‘UMlosxn . . . .7T7.B.,4C!3 



I 
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MOLTEPABIOnsiTESS— coa/isued. 

64, — ■ ■ Suit 01 * hundii— 

Bertomt parliei io hn»d* in teparalt etpactlttt — 
Mlkre the payee of a hundi, la a suit to recover 
the amoant of the same, male four persons (kfcti- 
daats, — c». , the drawer and the acceptor of the 
hundi, his own endorsee, and a party whom plaiQ- 
tiil aliped to be the principal, whoso agent was the 
dnwrr,— the suit was held to lo a combination of 
four snitain oae, not allowed hy the Civil Courts. 
Hs££C1. Sepxses V Caou.'ozs Maji 

PO W. H., 203 


nnmocrof enltirating taiyaU whom they songht to 
eject The raiyats pleaded that the suit was bad for 
mnlti^n ns3c<s. Held that the raivats were impro. 
pe*iy ycbutd as defendants in the snit SsMUrSDA 
PTT.t .1 r. 2CBE1. Bznnus . Z Xb B, 1 Iilad., 333 

se Suil for ns 

ap,^pr*attom o»d Jreaci f eoalmel ajamtt two 
— Plain, b.?s, mitnbcrt of a pagoda com* 
e-tiee ap,«.=tedi aadtr Act TX of 1S33, soed defen* 
dssts fer the ricorejy cf RiABO-2-Q Tie plaint 
allcctd u Oeto^ 18^, the £ni dsfemda. t and 
a.^ her STM-l to trartl asd Rbkct sabscnpt,ona few 
the pnrp«a*c£ a lower at the ertranco of 

the pazcifa la qzt^/oa, payu; to the ps.oia HISO » 
soctb dnnng the they si nld he si.a.M ls 

the werh, ^eiyttire cf the actual cr.JUct.rJS , 
t,^ an a;sQe=jsd lo tl.s effect was cxjccnied, an I 
Sra a_f d'-'ea.ltnts ity:u4 to all.ct 

eerpCoes , that Ucn ve^e tnga.of in the v rk satil 
icT«t*_eT In'.S, t-*: n-diT the fatjss cf th> ssal 
agrws*: a «=sar» HCXO wasdar, cf vLeh esjy 
iiifiiJ) 14-0 w<rr a the aee.ri_te cf the 

pageds, thai Crtt a_i ►titrsf whi-i r*» 

qnsbl to vwziA £ r th^ l*l a.. e e, t 'rxx^-i the 

t_at ti.e7 had Jk.i to th» t_r-I def»5i.d4..S, t-e 
t-« :_a^_.Tc^ i-e fckf RtX/). a -I that 

Oaf ai47j was <Jv> -7 Uys. The t 4 was 

a««dI_gJ7 arn. .at the dr'evdt^te f/-/* 

^ =«x«7 dm*- _7 i^ja. Hie Onst ft tsti h-*la...ey 
iffxvA agu-eC tLrf d»£!s.dt.t ali--*. t>s 

CI-<J A -•'"f < Ci — .fc«»d t.»e at4 as a/s,-st th*- 
Zsi ivdf^uU.A <n rgv-..-i of «,« 

vr... 

t_e£.bt •V'lr.rdad 
was rf e-3Uira4, lUli *ai 

a_ J -“£ ’V -»j* t 

3 -clients .y t.,* -Arv of 

■A2rjx ggT2 . T b TargA r ’iixzxsutx: Si z 

TZ»— — — 

fX’* X'/bi57^, s, AJZi iW. ifjf 

.«d* 

t 'a i -ect r.j5«V ** 
■*'s^'‘-«-Eraij2t._5*.i.y,Sw*>'.wtgf»y w</y 

a-of,«’av 
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MULTIlTAIlIOUSITESS-conDwuirf, 

injunotion u't.tr.iinin’^ Jwr from making' aimilivr un- 
lawful alu'uatkv.is in tUo fvit\ivo. Ihhl that tho suit 
iis frauK’d wa^i not maintainable, inaamucli aa it in- 
cltvileil within it aevural ilistiuet cansea of a tion 
wliieln nmler a. 15 of Act X of 1877, couM not 
be joined togetlier in the B.iinu suit. The course 
which slionhl bo adopted by a Court or -.Tudge, 
wlicre^ there lias been such a misjoinder of caiisca 
of action, discusaed, Kaouai: llitoj Vaua b. 15ai 
ItATiioiii! . . . I. L. E., 7 Bom., 289 

68 . Proper!// altualeil 

in (lil)frciie i{{jlri<'/^—Ciri! -iW'oei/ure Coi/c, JS/7, 
as, 23, 31, .li| II, C, and Ij wore the proprietors 
of a 2 annas lU tjundas share in muuzali E, and 
ulao of a 2 ainiiis It) ;^iindjis share in motiz-ih V, 
both in the dialriet of Dhaiignlpore. On 10th Sep- 
touibcr iS70 *1 nioi-t^ja^^od a 1 anna ■! pie share 
of E to II. Oil the tlOth September 1873 A, !!, 
C, and JJ nierljjamd their shares in E and F, 
tOp'Clher with projRrly in the district of Tirhoot, to 
the plaintiff. On the 3llh March 1873 .1 inort^a',;cd 
his share in E and E to J, On the 13lh Knrcm- 
ber ISf-l .1 and li mort;,'aged their shares in E 
to A”. On tho 35th 5[arch 187-1 obtained a 
decree on. his niort;;age, and tiio interests of A and 
It were 'purch ised on Uio Sth January 1875 by 
Oil the 17th April lS7-i M, to wliom tho first mort- 
gage had been assigned, obtained a decree and atUcIicd 
tho property mortgaged.^ L objected that lie had 
ttlrtudy pureieised tlio interest of A, and on tlio 
objection being allowed, ,17 brouglit a suit against 
L for a declaration of priority, and obtained a decree 
on the f)tU August 1870. In execution of tliis decree, 
tlio jirojierty ih'st mortgaged was sold on tho .1th 
March 1878, and after satisfying tho mortgage a i 
surplus of 117.061, rennined. After tho institution 
of the first suit and before i’s purcliase, tho plain- 
tiff in-stituted a suit np m his mortgage iii the Tirhoot 
Court w ithout having obtained leave to hicliide that 
])ortiou of the mortgaged property situate in tho 
Ilhaugulporo district. On tho 17th July 187.i a 
decreo'was made in this suit. On tiic 17th January 
1877 A' obtained a decree on his mortgage, and tho 
shares of A and It in E were sold and purchased 
Oil the 3rd September 1877 by jV. The pbuntill Jiail 
his decree transferred for e.xecutioii to tho Illiaugiil- 
pore Court, and ho attached the surplus sale-proceeds 
and a 1 amia 9 guiidas share in E. This attachment 
Was withdrawn on the objection of X, who drew out tho 
surplus sale-proceeds. The share purchased by N 
was also released from attachment. The pl.iintiff 
now sued L, N, and the mortgagors for a declar-a- 
tioii that bis. decree of the 17 th July lS7.1i affected 
tho E property, to recover tho surplus sale-proceeds 
fi'oni L, and in case tho decree should not be valid to 
tho extent mentioned, for a decree declaring Ms prior 
lion on tho property in B. Held that the suit was 
not bad by reason of multifariousucss. BoirGSKE 
Singh w. Soomst Lalt, / 

[I. L. K., 7 Calc., 739 : 10 C. L. E., 263 

69. w__— — Civil Proaedur^ 

Code, s. 25. — S. 26 of the Code of Civil Proce- 
dure does not authorize the joinder of plaintiffs with 
antagonistic claims arising out of distinct causes of 


M:ULTIPAEEOTrS17ESS-ooui!i»«ed!, ' 

action. Where one of two widows of a deceased 
jlinihi and her adopted sou sued as co-plaiiitiffs claim- 
ing ill the alternative eitlier to recover the whole 
family estate for tho latter, if the adoption was valid, 
or if the adoption was invalid, -oiie-half of the estate 
for tho former, - Held that tho suit was bad. for iiiis- 
loiiuler. LINGAAIMATi b. CuINNA V'ENKATAUilAIi 

[1. L. E„ e Mad., 239 

00, S,it/ j'oy mainten~ 

ani’a awl iwirriaj/e expe>iies-—Mi sjoinder oj vnrties, 
—A Hindu widow, with her two daughters' as co- 
plaintiffs, sued the son of her deceased Imsband by 
another wife, alleging that ho was in possession of his 
father’s property, for maintenance, and for the mar- 
riage c.ypcnaes of the daughters, both of whom were 
of marria-gcablo age. Tbo Court of first instance gave 
tlio plaintiffs a decree for a monthly allowance, and 
11510 to the widow as arrears of nmintenanoe, and 
111,000 for tho m-irriiige c.vpensesof tho daughters. 
Held that, inasmuch as the mother was tho natural 
guardian of tho two other plaintiffs, and it was 
proper for thorn to reside with and be provided for 
by her, and the coaimon maintenance was, si to 
speak, a joint matter, the suit was not, at any rate at 
the .stage of appc.vl, open to objection on the ground 
of misjoinder of parties ami causes of action ; nor, 
looking at the peculiar circumstances of this family, 
which made the mother the most natural and proper 
person to iirrangu the marriages of the two miuor 
plaintiffs, was tlic prayer for marriage expenses im- 
properly added. TrasuA r. GopAt, Rai 

[I. li. E., 6 All., 633 

61. — IJoiiider — Civil 

Procedure Code, 1377, ss. 23, 31, and 45 — Alter- 
natii-e relief — Parties. — In a suit instituted against 
six different parties, the plaintiff prayed for khas 
possession of a four-.auna 'share in a certain lot, or 
in tho alternative, for a decree for arrears of rent 
against the defendants or such of the defendants as 
should oil inquiry appear to be respectively liable. 
It appe.ared that tho plaintiff had been kept out 
of possession by one only of tho six defendants, and 
that, if be was entitled to a decree for arrears of 
rcut, another of the defendants was liable for a 
portion only of such arrears. Reid that the suit 
was not improperly framed ; tliat there was no 
objection to the prayer for alternative relief ; and that 
tho suit should not liave been dismissed for misjoin- 
der. JaNOKINATH SlOOKEKJEB r. EAU BgNJGN 

CnGcKB«BGiTr . . I. Ii. E., 4 Calc., 949 

62, — — — Civil Procedure 

Code, 1382, ss. 32, 43, awl 45— Adding parties— 
Strikiwj of parties— Causes of action. Joinder or 
severance of-Ron-joinier or misfoinder of parties 
— Practice— Procedure.— C sued P to recover pisses- 
siou of certain lauds. The plaintiff aud defendant 
were members of the same family, and at the hearing 
of tho suit tho appellants, who were also members 
of tha family, applied to be made parties,' a,lleging 
that the suit was collusive, and that they were in 
possession, o£ some of the ianda ^vhlcb. the plaintiff 
sought to recover, and wished to defend their pos- 
session. The Subordinate Judge granted^ their appli- 
cation, and made them co-defendants in the suit 
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MULTIPABIOUSNESS— roai.««*rf 
Ttey filed written gtatcinciiti setting fortli thnr 
ri^Ltiftod tune w&t allowed in order th«t tlie plaintiff 
mi^ht put in a connier statement. Before the me 
came on a^am, tlie Subordioato Judge had been 
rimorcd, and has successor «u of opinion tliat the 


2tl]i:<’nFA2UOUSN£SS--eoatiaMi. 
and 2) who hod been plaintiffs m suit Xo. l&iS of 
lS97»batalBO those who had liccn plainUIs in the 
twtlre other suits, and who had attached the pro^ 


the suit under s lo of tho Cinl t’roccdnrc Code 


the several causes as between plaintiff and the several 
defendants canuot properly or eonvetucntly be tried 
together, should deal with them separately as aub 
suits under the title and number of the principal 
suit from which th^ spring The dismissal of 
defendants added wiuicRit objectiou, or the addition 
of whom list been submitted to, is not eontcniplated, 
and would tend to further needless expense Tho 


of the Bcrcnl causes of action, It would be an 
order preventing the disposal of them in the suit 
before the Court S 45 is meant lo apply to cases 
la which ^ucstious uiso as to the jomder or 
scvcronco of several causes of action against the 
same defendant lor nou joinder cr misjoinder of 
parties provuion is made m s. 32 end the plaintiff 


( • • 

L. Ib., 8 Bom., dl 8 
03, C«mI Troredvrs 

Cods flSSaj, $1 ST3 233~-Alt^ehm«nl nf t4iR*f.to 
perfV sn txietU\o» <tf diertit oMotasd iy diiTtnut 
creditors— ’Cfdsn madt <a one sait to 
property uadtr $ S7S-^OnUr wade uoder e 2$l 
— 6Hit 8v ctoimdst to eiMlith ngkl'^AH at 
ta«hi»a creditors wads dtf<tida»t$ ta smt— C«cit 
Broesdore Cods (19S3)i $ 25— The first an I 
tieond defeudaute obUioed a decree la suit fvo. 15t$ 
of 1S97 araiuit S, dcsenUd as the owner of the 
Marian iMills, and attached property on the mill 
prcaiiscs. TirclioothcrcmlilorsaleoLroa^ht tirdio 


a — . .. - {,ai. law 

elaim or irdtr wss made in the cose of the otlirr 
twelve suits, R Jd now sur«l in purstui.ee of the 
above order to recover his pr }>crty, and he inrludetl 
as defniUnts not uervly tliM td«feoda..ts ^os. 1 
T&b. itl 


Kasia . . . 230 

04 — CiPit rroecdsr# 

Cods. 4 31 — Sat( for renoral of (nulet* anj fur 
nooey decree — Snit by certain diLshadan or hciwi- 
(ary trnstcesoftheChitambaramtmpIcacamst others 
of tho dihshadars praying tbiir remoral from office 
and for a inoncy'deeTeo aUrg:iBg (hat they had bovti 
I jointly guilty of miscondact in respect of temple 
property in their cust^y and had obstructed tho 
repair of certain shrines. Held tliat tho suit was 
not bad for mujorader of causes of action TvAtesa 
t GayapATi , L B. B., 14 litad., 103 

6S — — Jfi/yoioder of 

parttet — Jbr parti/ioa oad to itt osids order 
dt$aUote*o3 ohjeelton to alloeiiae»l~-Cttil J’roee* 


of a decree against D, a portion of the family ptrptrty 
was attached. Thereupon A intervened and objected 
lothc attorUac&t so for as his own share was eon> 
ceracd. Hie objection woe disatJowcvl and tho jro« 


family moperty In this suit he implioJid not only 
Ins co*sharcrs. I) and C. hut alio D, the auetlai* 
purctiosiT and a mortgagee of It$ sliarein tlo 
joint property The SuUndmaU Jeder, Imlding that 
the suit was bod f r misjouJir of jortirt as w<II 


Mil had ijihrr tvr aitjwoJtr of rortirs or tor 8ii*« 
JO nder of causes of ortioa. Treallni; the sail os one 
for jiartitioa. the aoeOOu purthascr D and the »Ort< 
• ' II » vrtiis 

• a . I ,1 p Id U 

a ■ s jro- 

_ ...s* .a. ■. s s a) that 

0. .SSof theCoJeof Ciiil rtoerdare did nUjeeveut 
A froi 1 eUiising partilKm in the j riocut suit. JhlJ 
fiirtbrr that, cvia if tho huboniinatc Jn lg\‘s view 
wir« right Uiat the t«o jrajen eouLl not l« joiatd 
US one suit, hiaptojwr eounc wot to Usve lift (t to the 
9 X 
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eoiUiKMi. 

Ste TaisjJEB o* Crnii Ciss— Q b’^sbai. 
Casks . . . 13 "W* 300 

re Ua<L. 18 

26 W. B.,210 
I. IX n., a Mad, 600 
I. L B, 13 AU , 324 
Cases p^jjsb Valcatiox of bcix 
—Snrs 


*•- * - fi4W.Il., 376 

3 Appeal poQdtng vrhon Act 

XVI of 1893 came Into operation— 
rrdterte^Aci t li-UtUe timcof 

tlio pastio^of Act I of ISSGi wUitliabiliOicl rUc 


ill tbo suit Mere pending in llic on„iiial Court of 
tr»l iTitliiii tljo aicauing of ■. li. und tbo *uJl<r 
Ifuuiif ■ Court w»i lUo only Court nlucli luJ 
luriiiliclioa to execute the Jecrvc uoni’ro '•jnou r 
AlP'OO Uau Dosi . . low B,414 


MUnSIV — CO Kf I B uftf, 

elf aeti Kilhout lurudiction, the qncibon may he 
the subject of an appeal to tbo ApptlUte Court cf 
the dutrict Altaf Uoassur r Oatsu CncMtu 
BOI . ... 16 W. 11,650 

7. Suit for dissolution of part- 

nership— ,fariiif<crtos—.ifr£irrar<OB~it bo f tiy 
of Jeer** •* aeeorJujiee triiA ou-arif — I suit fur di«- 
eolation of a partnership, taling the acroanU of Uiv 
firm, aa 1 a >lrclant)n& of the pUiuttSs n^ht b> a 
certain share in the d.hU due to the firnii uas, uith 
reference to the laluo of the tubjccUaix’.rr of ih 
suit institute 1 lu the Court of a Muiuif The niat- 
Icri lu diffmiice in the suit wire enn'ually rcfcirc'l 
to atbitrali u under Ch WXMl of the Code of 
I Cixil Vrocednro. and an aaard «at made dcclanm; 
' the plaintiff c ititlej to rccoirr a cirtoui sum froui 
the diftndant Julgiuint and a d'ene ucrc 
in aceortUnee vilh llie award. IfttJ that, tbo ausr 1 
uotaithataiidin., the ijmsti » wliiUitr the suit vat 
ro.^iiuhU in the Muiisifs Court was trlcriauahl . 
Ohojtfolh T I L Jl. 4 MU Vs3. 

rtftrrcilto Kaha'i Dis r Oivaa "Aiiii 

I [I. Z* If , 6 All. 600 

j 8 DiSlnctMunslf-i i/foyrrau/ r 

iffeeAmcaf /or Irra ’> nf i/afv fy 1 irai a— /ive - 
\ Hulnrl Mniiiirs COuri liai ibt auUnnty t> 
inflirt finrs o i lamatiu of iills^cs which an uiid r 
attacbisent hy that Court for breach of duty oi li e 
I Laniam s part. ItiiLLtlSTtAU e ICiOATAcilABt 

' CZ 2Zad., 403 

8 Power to take ThluntAry 

dopositions— J^^firofi a fe rtilnr* aepml — ^ 
MuDsif hat CO fOAir to tale Tolitulary thp uti i • 
*9 the dipotilion f a party to sho r hts illut'it 
wlierc he wuhrs for ristorati a of an spptul h l! i 
lli,.h Court which I u Uin strueic o3 for 1 is shvnr 
. from that rsQio fs tils tisTTEa or TUB r&TltiQ'( 
j or IvrLNO Kuoxo Kab 7 Wit, 47 

1 10 Fowor to trnnsrer suit— 


jurisdictiou to try such cases would bo the Judgo or 
Assulaut dudnO of the dutiict hi whirb the suit 
arcBC. VALLAniUnU JAOJIYA* «. 'VOODHOCSl 

[I I}oawl44 

6. Suit for rent— Oeliaa 

eaff«ni/*‘ MI.X^Ho/ JS7J)— nf/eye Afs**./— 
A Village Muiuit haanojunsdirUon to try a salt fur 
rcut undtT the Dcllau A:;TicaltuTistV Kilicf Act, 
XMl of 1879 ViTUH.UiucuAsnaA * Oiaai- 
aau ViTuoit . . E Im B., 6 Som, 180 

0 Order enforcing award as 

to dotorminatlou of rent.— V Muusif has uo 
janaiictloii to mtiTtain aa appUAtioa and { isa an 
order on the mforcemnit tf aa arhiUaUan award re- 
dating to the dttcrnunaUeu of rent. IVhca a Mon- 


I Court, and tlie Dutnet Jud.o should transfer 0 
I Casa for trial to another \ilU.,v Msnsif IiKsii 
I UACSArllALi E E. It, 8 Mad, 500 


CLIs.lt,7aLBd..230 
12. Povior of VlUago Munsif to 

administer oath to witness— j/ai. Jtry Jl’ 
e^i915— Anm>*-if I'rufrdmr* CaJ/> t ivj — 

Uom /vT pnitfrltam of wifacis fur ptrjtry Ij 
I iffeys J/aasif — I' was tried and toaiUlM cnd<r 
a. 193 of the I’cnal Cude for giung false siLEmw 




.'^ ' suit io^y}°]] 

^■J- ovoaljto Pjffios -‘'^'‘“c^ tl‘»' 


,au.'.- jaUiw - jjeiu --- ^. vu 

^^voo'>'° ^',°?»»"'‘V'’vlSi>’ ;''j”S 1'“* 

;“, ;^f;i .»; 

sr-i 

S« r. ' ti- !■■?:; r„ «ro»si: 

,^a.ilcU0U. ^ r. 


Codti A /..swtV Uattou* ^ ;n '■1'° \ s a«lt .« D 

iiiovlS^SS^Gtncw} l)iaTBO''f tejigc^^ \ ;g, lS--'t,\nx\ 


JardluS 
suit roS wU'o«'^^^«li9 

. isai.r«;rot 

^ aval Cvvd tlvc«'- 

??,-,,„.;<i..« «; 1}' si 'r « £Sf r 


_.rn -— 1Kn2. *®' A'laTulSSa*- 


'otiei A «t. ,.vs\\t>' ‘•'tt'^ Aiftttou* in '■1'° 

Coart OJ- cowr^"®^ tlval 

, A adS’Cr ^ ,'.t..,rva. 
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UUKBIF— continiiei. 

Dutiict MaoiiL Tba Snbordinste Court, sad tbe 
Dutrict Court n-licre tbcreU no lubor Ji&ato Couit,it 
Uic tnbunal that hui talm the i Uco tf tlio Court of 
Adfttrlut of IS02. VEMaTiSARABUini r ScjiTA- 
yliUTiSi. . . , I.JuTl;12 M ad., 188 

24 Suit for oHico of karnam — 

JUfad. Seff JlXI^ of iSOA # 7-~Dittnct C^mrf, 
Jurndielion oj — A suit to tilublitli plumttil’* 
DgUt to. and to recover pestciuon of, the oifico of 
Laro'iui, and for tbo restoration of the inam lands, 
and for damages, was brought in tho Court of the 
District llunsif. Iltl4 that it irai propedj so 
Irought. Jaoavhatha P 11 . 1.41 r '^Ubbasata 
I' tttAl . . .LI/. B, 23 Mad., 840 


claimed being lets than ilS.COO, irhito the valueof 
the whole citito oiccedcJ t^t amount iltld that 
the suit vat vithin the junidiction of a Dutnet 
MsDuf. KiUAAA Did} r. bTzu Auia 

[L L. n.. U Mod.. 140 

ag Suit for partition and mcano 

pro3t8-*dfa(fra« Cieil Courls Jel. J$73—Cttil 
Procetfarf Codf, * 544 —y (ucd d aud olhcrt for 
liartitiou of a share of certain land, and claimed 
inciDD profits from other defeodaats who were tcoants 
of the land. S obtained a decree (17 coaseut for her 
kbare, and a lam of 93 rupees was decreed to her 
ngoiuit the tenants fur uesneprafita Against this 
dwreo the tenants sppcalcd. The bubordmats Jad,.r, 
finding that the subject matter of the suit, tho land 
of wlucb partition was claimed, cscecded the juris- 
diction of the Muniif, rcicrsed tho decree of the 
Munsif.and directed the jiainl to lo ntorued for 
] rescnlation in the proper Court. It v a« cooU ndrd, 
ou appeal lo the 111 gb Court, Uiat the Suhordmato 
Jndge could not sit aside the decree against tbo 
tciiauU f( r me»nc profits. Jftld that, as the Muusirs 
Court had ro jurisdiction to rsUrtaiu tho suit for 
liartition, it rould mahe no decree foe mesne pcofila 
>1A0AUAIA t tlOBDA . L l/> H-, 11 Lf Od., 107 


chasbl bv tbe presmt jialiililf The plainliS now 
kurd fir the aj pomtmrut and poascssiou of the share 
to which he nas cutith-d, and stated the value of the 
suit to be the value «t the share rlaimcd bj him, rst., 
ItlA/O. aud uct that of the nitiro projartj. The 
drfriidauU wi:re the mortgagiirs and the other ptrsune 
latrnatcd In the land, tbcir mpetUve shans not 
hating been saerrUiOed and detBarrsted. J/e/dlhat 


M tJ MSIP— M al I a ar d. 

the auit «as wilbia the junsdictwa of a District 
Mtuiaif. OnAsuura^it A&ahi c ^AaAS(VJA Uao 

[I.IfcB., 10 Mad., GO 

28. - Hemcdj by ordinary suit 

barred— J/adrosi-'cT/l-Jf/, Jbbd. ». JO-irocy. 

dair — irhtTC by an Act of the tigislature powers are 
girea lo any mrsoa for a public jrtirjo>c frtui which 
an individual may receito injurj, if the mole of 
rcdrcaaiitg the injury is pointed ojt by the sUtutc, 


I Judge under s. 1 of the Ifadras lornt Act, ISV, 
I and to recover certain laud, a claim to which had hc.u 
rejected under t!io aaij scctwu lleU that tho 
MuUkit hail 110 junsdicti n U> entertain tho suit. 
UiMAcnaMisA r occbetart 0 ? Statb vor Ivpia 
[L L. B., 12 Mod., lOS 

28 Mod.ActrVofl8d3-Aow« 

Caasr Court Judys— del A/ o/ 10C5 —A Divlrict 
Munsif Ik a Small Cause Court Jndge utjdtT Madrat 
ActiyoflCCd vrithin Act VI of I&m IIakaaaI 
Kcusra VsvtAtA Pbbuuai. Das e Ki.w»iArriu 
/AUlHDABOt KABTATlSCOdAS t KAkSUrrAU 

[4 MskL, 140 

80 Ifadras Act IV 

of 1SC3 did uot talc away the formir jurisdiction 
given to tbe Distnct Muusif In rrspict of ca net of 
action ansisg within the hunts of his junsdiction 
MAOAuTniUAtAe TA^oanrs KAUpirrA 

[3 Mod. 83 

8 l> ibetl /hr aoaey 

jMkd tease of aadirided frelAee.— Plaintiff ssidfor 
Uitl«2 31. money paid for the use of drfcBilant, 
bis uudivided brmicr The defence was Uiat | Isia* 
tiff held family property, defindant’a share of which 
cAceevlcd in value tho debt sutvl for. as also the 
amouiit for nhieb a suit would lie before a Munsif 
nnder Art IV of ISC3. JItlJ that, provided It was 
proved lu evidence that the moacy was paid out ( t 
plauildts self arqnired property, the suit vat co^* 
Dicable by tho Mussil under .Vet 1\ < f lb\j3 UtU 
also that tbe share of the difindsut being both la 
nature and amount bejond the Uislnrt Muusirs^mslt 
Cause junsdiction. it vu not avsilUto as a defeiKC, 
even il It formed a fit o./jcrV of s«tKiS Katta* 
rCBCUAL VIU.AI t I'AArUABASAU PIU.AI 

Mad.. 339 

S3. 8 uit agalnat QoTommont— 

SmaU Cautf Veurt Jet, XI of jVeJ, * 9~-\ 
Muiisif bts jnnsdictioa to try a suit agsh st Oavenv 
meat whieb, but for a 9, Act XI of tSo3 werild be 
eogttlsabW t y a Court of Small Cauua KohaaOO 
itt'ihiitiKUc C 0 U.CCTOB or MuiVAroas 

[II W.n.,233 

33 . Bait cognlzablo to Small 

Causo Court— Dr/raJuat rrtvJvar cal 0 / y«n*> 
•ftetiM.— A Mnusif has no juns-hetna as a '*iasll 
Cause Court to tahe eoguiiaivee 0 ! a salt agamst 
•kfendauU net rraidest wah.a h s iutl/dutloa 
AaoarMora . . . . OMaJ., Ap., J 4 
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MUlTSrF — continued. 

Correcting as to this point MiffAM TistMATA v. 
TANGA'ratrit Kandafpa . , .2 Mad., 82 

34 -^ Suit cognizable in StnaU 

Cause Court, but erroneously dismissed 
there.— A plaint was rejected by a Court of Small 
Causes on the ground that that Court had no juris- 
diction. It was thou filed iu the Court of a, District 
' jMunsif, who decreed for the plaintifl:. On appeal to 
the Principal Sudder Ameen, it was objected that the 
IMunsif had no jurisdiction, as the suit was one cog- 
3iizablo by the Small Cause Court. Held (the Court 
having decided that the Small Cause Court had juris- 
diction) that the District Sluiisifs Court had no 
jurisdiction; that the erroneous dismissal of a former 
suit for the same cliuso of action by a Small Cause 
Court did not warrant the institution of the suit iu 
the District Mnnsif’s Court ; and that the Principal 
Sudder Ameen rightly concluded that the suit ought 
to be dismissed. Pauaipa jMtrDAiA r. Sbesivasa 
Mddam 3 Mad,, 86 

35. Jurisdiction where Small 

Cause Court exists— CiriV Procedure Code, 
1859, s. G. — Where a Jluusif is vested under Act VI 
of 1871 with powers up to itoO iu a place iu which 
there is a Court of Small Causes constituted under 
Act XI of 1S63 with jurisdiction eatondiiig up to 
iioOO, a suit of the nature cognizable by Small Cause 
Courts, being iu amount or value below fi 50, ought, 
by the operation of Act VIII of 1859, s. 6, to be 
instituted iu the Court of the Alunsif exercising 
Small Cause Court pou'ers. Dwaekakath Ddtt 
V. VUATHEE Hawabdae. Chtoboo VisrcB n 
Sodague Viste'e . . .22 W. B., 457 

36. Power of Munsif sitting as 

Small Cause Court to transfer case to j 
MunsiPs Court. — When a District Munsif has | 
jurisdiction to try a suit as a Small Cause Court 
.fudge, he cannot transfer it to the District Munsif s 
Court on any ground of expediency. Bodi Eaai- 
AETA V. pEElIA J ASAKIE AMTOTJ . 5 Mad., 172 

37 . Jurisdiction of Small Cause 

Court to return a plaint for presentation to 
an ordinary Civil Court when the title of 
the plaintiff is questioned — Provincial Small 
Cause Courts Act (IX of 1837), s. 23— Suit for 
damages for use and occupation — Code of Civil 
Procedure (1882), ss. GiGA and 6463. — In a 
suit for damages on account of use aud occupation 
of laud brought in a Court of Small Causes, exception 
was taken to the plaintiff’s title. The plaint rvas 
returned by the Judge, under s. 23 of the Provincial 
Small Cause Courts Act (IX of 1887), for presenta- 
tion iu the ordinary Civil Court, and it hiiving been 
presented to the Munsif, he tried the suit, and passed 
a decree in favour of the plaintiff. On appeal, the 
Subordinate Judge reversed that decree, holding that 
the Mlunsif had no jurisdiction to try the suit. Held 
that, under s. 23 of the Provincial Small Cause Courts i 
Act, the order of the Small Cause Court J udge was 
regularly made, and the Munsif had therefore juris- 
diction to entertain the plaint. Seinhle — Having 
regard to the provisions of ss. 646A and G46B of the 
Code of Civil Procedure, it is doubtful whether the 


MTTOSII' — continued. 

Appellate Court would have bcen right in dismissing 
the suit for want of jurisdictiou, even supposing that 
toe order made under s. 23 of the Provincial Small 
Cause Courts Act had not expressly conferred juris- 
dictiou upon the Munsif. Mahamaya Dasya n. 
Nitya Habi DasBaieaqi . I. L, E., 23 Calc., 425 

38. Suit which may he filed in 

more than one of several Courts - Civil Proce- 
dure Code (1882), s. 17~Provinciat Small Cause 
Courts Act (JX of 1887), s.lG — Choice of forum . — 
Where a suit may be filed in more than one of several 
Courts, it is a general principle of law that the plain- 
tiff may select the forum in which to bring the suit. 
Where a plaintiff sued iu a Disti-ict Munsif’s Court, 
having jurisdiction at toe place where the money 
due under a contract was to be paid, there being no 
Small Cause Court having jurisdictionat such place, — 
Held that the jurisdiction of the District Munsif 
was not ousted by the fact that there was in existence 

j at toe date of suit a Small Cause Court having juris- 
I diction at the place where toe contract was made. 
llATSAami PlMAI V. VATA EATTJTnAN 

[I. L. R„ 19 Mad., 477 

39. Jurisdiction to execute de- 

cree passed by him in SmaU Cause Court 
case mter his powers as Small Cause Court 
J udge have been withdrawn— C7tui7 Procedure , 
Code, s, 649 — Provincial Small Cause Courts Act 
(IX of 1887), s. SS (1) — Madras Civil Courts Act 
(Mad. Act III of 4873), s. 2S. —Under Madras 
Act III of 1873, s. 28, a Munsif was invested with 
the powers of a Small Cause Court’s Judge for the 
trial of suits cognizable by such Court up to R200 iu 

1 value. Subsequent to decree, but prior to execution, 
his powers as Small Cause Court’s Judge were with- 
drawn by notification in the Gazette. Held that 
application for execution must be made to the Court 
in which the Small Cause Court’s jurisdiction vested 
at toe date of toe application. ■ ZAjnEDAE or Vab- 
BVB AND GuDDB V. ADINABAYUDV 

[I. L. E., 19 Mad., 445 

40. Interpleader suit — Civil 

Procedure Code ( 1882), ss. 470 and 622 — Claim for 
compensation awarded under Land Acquisition Act 
— Provincial Small Cause Court Act (IX of 1887) 

— Superintendence of High Court. — Land having 
beeu compulsoi’ily acquired under the Laud Acquisi- 
tiou Act for the purpose of the East Coast Railway, the 
compensatiou was fixed at S468. A conflict having 
arisen as to the right to receive the compensation, 
aud the District Court having declined to detejmiuc 
it under the Land Acquisition Act, s. 15, an inter- 
pleader suit was instituted on behalf of the Secretary 
of State in the Court of the District Munsif. The 
decision of the District Munsif having been confirmed 
on appeal, the unsuccessful claimant preferred a 
petition to the High Court under s. 623, Ci vil Proce- 
dure Code. Held that the iuterpleader suit was not 
within the jurisdiction of a Provincial Small Cause 
Court, aud was rightly broxtght on the ordimary side 
of the District Munsif’s - Court, and consequently 
where the petitioner’s remedy was by way of second 
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laXnUBie—eaniinuti. 

appeal, iLe petition for revisioQ was not ailinuMble. 
'ft&CTaTi RutJ t Vis8k3i HU'S ** » c'3% 

(LL.lIt.,20Mad., 165 
4L — — — " Suit brought for amount In 
escesa of Court's juriadiction — Suit to iteiarf 
land halle to be lold tit txefution o^ decree— Cittl 
ProeeJar^ Code, t. 373—Wi(hdraaol oj part of 
claim — lu a taU brought in a District Mnnsirt 
Court to tIccUrc certain lauil liable to be told in txe* 
cution of a decree for more than It3 &00, the difen* 
dante plcadcil that the Court liad no jurisdirlioa. 
The 3Iuiuif aHowed the pUmliff to amrud the plaint 
eaccttt* 

■ 112.500. ' 

0 )>laini > 
p TfrW 

on appeal to tbo High Court that the claim waa iint | 
■ouc vkluch could ho antended so as to bring the suit { 
uitlim tho pecuniar; juriidictiou of the 3fQOtif . 
A^SA« luu r. ItiUA Kenur 1 

(I.I*.Il.,10irad..l62 , 

42. — Decree passed in a restored 

suit ponding appeal against order of restor* 
stion-^Cirtf Procedure Co<ie,et, Sd.—A suit 
uai tiled lu a Muuiiri Court, but iiuthcr (lart; ap 
peared for the hcanug, and tho suit ws4 dismissed, 
ilio Munsif subsc<incnU> on reiUw msdo au orshr 
fiatonn" tbo suit nnd i>n nl'inllv dr i <->»4i 


uai not passed Mithout jurisdiction ALWas * 
hBSUJCUiut . X. lo It., 10 Mad.> 200 


hTDIfS M ee4. 

the case was therefore triable hjr the ^lonsif. 
Oatrars Dolv. Jadavs i{ai,X. D J1 > 9 .1 II , 79D, 
duUnguuhcd. Peso! I'Basan r. Iticim Kcik 

HO 

45 — . — Attsohed property. Suit to 

(•fftablffih rifrht tn r Coutie Art 

■ ■ iee/*«a/fcr 

. -t .Vir of 

• 3fansif lias 

• 1 . 293 of the 

ahitliir a 

propert; which has been attached in csccutioa u 
liable to pa; the cUini of thp creditor, tho >»}ue of 


putr, and which thccrcditor would ricoscr if surcf^ 
ful, r>:., the amount due to huo and not tho >ali.i 
of tho piopcrtr attached, nalcss the two aiuouu's 
hap)>cii to he id'uticaL JubXi Dote r. HjJrt Xati. 
I. L it, 3 All; Si’S Oultari Lai V. JaJau* 
Uat, 1. h & ,i All., 7S9 Krtthaama Cianar v. 
ViBitaao Avyartor, I L. 11,4 Had , 333 , I 
DavucAqiuf Aoinciaad \. llemeiand DKaronchai. 

1 L. U , 4 Bom, *>15, foil wed MODUtsCDr> 
Kolb f UavuaL Cucsdeh Itor 

[I I.. II., IS Calc,, 104 
•IC. Application to bo Ueclarod 

in»elven( mode to Court to wbicli docrco 
vvHB tronaforroU for oxocution—Cinl iVutr- 
<f»reCod«,M 22$. 339,311 SoO -UTnro a J.cr,. 
had hc<n transferred for (xccution from the Co..*t 
of (he District Uuimf of K (o that of the llulnit 


* I 


to culcrtaiu the suit, and that tho plaint slmuldbc 
ntamed for prrscuution lu the nro’ur Coart. 
hCKbiu e. ^ensa . . D !«, U, IP 071 

44, SvUt foe doolaration that 


lutty determined the jnrlsdictioo, iliat at was iin. 
xsiatcnal that the amoont of the decree was highrr ' 
than the limit of the ^duosil’t iorlsdutiou, and tl«t ’ 


‘ h- 1*, R. II MtMt, 30i 

47. Decree containing onlor for 

aacoTtainmonb of menno proQta from dnto of 
suit to sfato of recovery of jiosaoasfon— 
tffeet oajmmtdicUonof luck me tea ; reft$ addrii t , 
amo»*t pf dterte f»tt«d*aj jwrisfirlisa t,_f (i« 
Jf fWiMfieis of («i( — A sail, xaiacd a’ 
1(950, was broaght lu the Uunsiri Court to nctiyir 
^vescsBioa of certain (sIl^U on the snoiud cf lUe-gst 
«iH|v]*scision. Xo torsue profits tip to the date of su t 
were claimed, but the plaint injid that aarh ni(s.ic 
pnrtits fnos date of roit to rccoicrr of {o»s<wik,o. s« 
Wight lie ascertained la latculioa of dicrn. ali-Aihl lc 
awardtd to (he plaintilT. The Kuniif gaieadcrric 
in BceonUnce with the prajtr of the (lauit. The 
jlaiutiff then asAed that the mesne {TufU isuht I c 
assrsac'l.asdtsLUintitlutihe ruagtily rsUwated thrm 
at {11.593, and thvrriipsi it was hilj t«tb bp tie 
Afuosif, and MS app<ai If the Dutnet In (zr.* list 
the 5f«&aif had no Janwlictioi. as he roaii liot g>ie a 
detree for inor« tLau iil.OOU. Held «i 
Uaelligh Cgart that the Muesd lud jarUdlrtKsi I* 
aarntam the nisrsc profits, and to give ificct to 
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J-ta;'MV,i.« 

.V, C....:- ‘■-tS'Sa.'oOO 

(IS7'.J. d. -S3 _ u,r. 

c..« ^.j,.xoAa, 

.V,B DACOm • 


-r? 10 Bom- -* ’ 

X.Xi.^-1 _C.m'i^'' 

. CKsr.i 1'^'^^'’ 

8 s.viv.c.Assmiiii.- 
CA 3 V .5 v^imi.r. _^^._Gi: 3 imAi' ^Asi^s^ 

,,, Viiuuic. ov 


i in OXCUUIW'’" “ ‘ . 8 W.iv-—- 

’Ivfsio Bui‘3aoat • . jj^urd-®*^ 

' r^lL--- Grievous 

Act 'bywlvicii ea^^ 300.— 1* 

■■■'. ..4 3.370 '"'pIjiCooUAIi 01103 ® • committius 

J-, COl)t3. '^og "• E Tilurtlel’ lU , .y 8iB cow- 

1 Bom- 039 ^ ^ „,ttod ^ 

r, lloiucmv;. , ^acoity-p .woity, cvny e"“ . t,e puiiisbed 
K 10 AVU ‘13^ m--" ^dSy » B.. Cr.. 39 

■^-ri 17 All - 80 , «-ctncaiu U icide-B'f 

....-Cov ■ culpable _Sb?el.omlci^ 

8. 


;;f r.:?S/'‘“"t“2wrs. “■•='“■ ■ 
........ «‘“-“Sp4 

,,„d luurdcr dislu'S . g W. B., Cj- 4 |. 

Grave arid tbc Peual 

tion-A<:^'‘«^ "‘r VC lut la actaal i'dcntion to 

. cUe, «“ \o Lvnstilato f o£ di 3 CO''«'f“ 

i S E ^«l'"'''l. « old.la tlio licat ot 

' ;s- 

.vuioautiug to »“ 1 arievoush'^rt.- 

weapo"- 


f„f_Tlio evidence 

,gcnceslionldbco ^ . iu 

/.AUIU • Tffofcivoor ill;^’-^\iot necessary 
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LIUSDSS— I o'.^afiasci. 

pi*»ed ftway, and tbcrcxra* time tocool, it aamartkr. | . 

QrsEX r ^xsi^bniicn ‘ 

[4B L E^A.Cr,0:12W.R.Cr,e8 

IS. CgIpalU 

Ciie not aoiiviiliny lo tnurJeT—Pea^l Coie.tt 300, 
txeip U 302, 80i — Upoa tlio tnal o! a pcr»oa 
cliargciluittitlieisurderotbii wife, it iruprt)T(^th»t 
tlic accvicd liad intcrtaiacd irdt foandt^ laipicioa* | 
that hi* trifo had {ormed » cnmiual lutitaaey «>th 


manlrrof J Qcti:'* r. I’i:ot.ovce Auru ' 

[SW.B., Cr^78 


accuted coaatituUd the crime of murder, the facts not 
tliowing "grave &ad iuddcQ proi ocatum *’ within the 
meniuQg of s S03, cxeep 1, of the Penal Code, to as 
to reduce the offtcee toculpahle homicide cot amoont* 
mg to murder QMen*Z.oi/r<** t Datnamo, IT/rlfy 
JSoletpAll., fSbo, p 107, dutiaguisholh) hrcuoiiT, 
OJff, C J Qrz£x-Ei£parss r. Moujjf 

AIL, 622 

13 Cmlfcllf ioen- 


-^Ilc/<{that,in theaWnuof tlial the ( n* i tr* 
I had the comiDoa intent oa to inCict njury hholy to 
cause death, they could mt t<e roavicUd of msrdtr 
Qct£S Lurscss r Urua RatDTa 

p. !„ 18 Mad., *183 

18. Cxpostiro of cblld-^/'cao/ 

Code,*. 3t ? — rrntti eamt of dtatk —Ktld that 
where, from the cirmiOktaDri'*. it aj ptarnl tlot 
a child had heen cijOHd by I’ e j n* mr di*J let 
that death na*t.«cau*iJeact{ tiicy nmctcly by (he 
(xpoeare, (he pna..a<r. thoa:!i pstltf under a 317 
of the Petal Code ceuld no* W wniiclfd of lasrdtr 
That scctioa couttmfUu* cs*,* in «h>rh dialb u 
caused from co’d or some other ri»uU of exiosure 
Qcaty e kaooai-rx I'asua 10 Cr., 32 


ridaeiog the ofimee t> cac cot amouaitog to mnnlcr, 
and it 11 the duty cf the Court to consider, la the Cnt 
jlaee. whither the clctucut or dements which eossb* 
tule the offence of mardcr, as dedacd la a. SCO, exist 
PiBiCT Gois r. Him Baiiis Osua 

paw N, 645 

14. — .— — - — • Cwfpoifelenicide 

net amontiOn^ io fjiafd<r~/’esa/ Cod*, is SQO 
ttttp !• 302, 20^ — ‘An accused peraou was 
si^-dof culpable hoauoiJe cot amousting ia matp 
der in nspect of the widow of hi* cousin, who 
lived with him. The evidisce showed that the 
accused was seea (o follow the deceased for a coosi 
derable distance with a gaadaaa or chopper, under 
circumstance* which indicated ahehit on bis part that 


19 Nfglrct ©r cliild-Cif^oJ;/ 

iooiic,*— iVofi /tots sfjtro/ioa — tShrrr it a,i 
peuivd that the pnseaer, a Rsjtut, Iiad allosed L • 
female child, after the mChir’s d>ath h, gradually 
laDgutsh away and die fro*» want of {ro;>er sbs 
teoaace, and had persutetitly igscrnl tl.e wiou of 
the child, altb ugh rri<aUdIy waned cf iUa.at« and 
thecoQse<)u<ccc« of hisnipietif it ard thire was 
iMlhiog to show that the pruenrr waaiotua ]Ou 
(m to sop^oH the child.-^d/rld that the e'eure 
whKhthe pnsoier c iruiaittej was rcunhr, and U.t 
aimply culpable h taiode not a^fiountin: to murdtr 
Qcxks r Oasoabiava 6 Is. W, 44 

20. XxcrcUo of right of prlvoto 

dofoQCOOQ tbicL— The pns utn ihUcUU a wtah 
half starved 0.1 woman s'caliag Ibeir ncr. and m 
uardthrir rght of pniatedefenee that she dud ftwi 
the layursi* they indieUd. Tbepruntrs were hiU 
(niilty by the majority of the Court of aenh r (Ju* 
rrafica/r Castrktu., J ) Qrcxs r Goxe>e,L uow. 
WE G W. IL, Cr., 33 


- Blgbt of prtvato deifcnct)-~ 


tan. Qacea'ZTurrci* V. i^Beewr, JPeeh/y Aofre. 

P-JS7, and QMa l^aprtu r. 

J.L -B, S AUt 022. nfirnd to. Qexxx Eatruse 

v.Locuxs ... I. Ifc IL, 8 AIL, 036 

16. AbsMico of Intention to kill 

— Imdxcatun <'/ lalo^ica f V nett —It is oct murder 
{{ a jarsou VilU asotUer without InUudisg to take 
his life, ard if the acts dose wire ut such aa cio 
cluiiviiv ludicaUd an iid<utioa to cause each sayory 
as was iikily to cause death. QtU5w.''KAiX 

15 ■Wr. Up, Cp., 41 


I{vnt*~trt<titej Sy wiyi/ — Pniuair fuusd dreeasc i 
13 act of Louac-ltaL] g by ui.Li la Lis Leoiu-. and 
ii’Ud him with a kohdi which he had called for, as 
Lc admjted. for tliat l<ur,ose He was roniietrd of 
sershr, and sestcocid to d.-alh by the *‘<ss«>us 
do<^ The aestrace Uie* rtfvrrid (o the Ifva 
i Court for ceg.Sfn-.a.rfo, it was h'U that the pruccer 
L*4 hc«u legally coni ictsd of acrd<r, that he had in. 
I tenlscnally dose to the deceased c^cre Lam ilaa wia 
ewcssiry foe aay {’urpoe cf defesrr, and U.at cuC 

1 whilst dtpessed cf power cf avU-cvitroh Itut the 
sestsuice was uutigatsd to trass, cvtaLcn for Lfe.thaa 
wbuch. it STM held, CO liM sauce* could be Icga.'y 
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IMDRDEE — continued. j 

passed. The Judge, however, ia a letter to Goveru- 
uient, suggested the mitigation of the punishment, 
which was accordingly reduced to imprisonment for 

• six months. Reo-. v. Ddbwan Geee 

[1 Ind. Jur., IT. S., 253 : 5 W. R., Cr., 73 

See Queen v. Fukeeea Chaitae 

[6 W. E., Cr., 50 

22. — — Death, from blow in. a fight. 

— A conviction for murder was held to be wrong in a 

• case where a prisoner, taking advantage of an incident 
which occurred in what till then had been a fair figlit, 
struck his opponent .and knocked him over, thereby 
causing his death. Queen n. Kewmi Dosad 

IW. E.1ia64, Cr., 36 

23. Ratal blow after quaxTel — , 

jPenal Code, s. 300, els. (2J and (3J . — Two persons 
met each other in a drunken state and commenced a 
(juarrel, during which they became grosslj' abusive ’to 
each other. This lasted for about half an hour, when 
one of them ran to his own house, distant 30 yards from 
the spot, and came back with a heavy pestle, with 
which ho struck the other a violent blow on the left \ 
temple as the latter was rising, or had just risen from 
the ground, causing instant death. Meld that the 
act w.as done with the intention of causing such 
bodily injury as was likely to cause death, and .also 
with the knowledge th<at such act was likely to cause 
death, and that the offence committed w'as murder' 
within the provisions of els. (2) and (3), s, 300, Penal 

■ Code. Queen a. Dassee Bhooean 

[8 W. E„ Cr„ 71 

24. Blow with knowledge of 

likelihood to cause denth— Absence of intention 
to MU . — When a Judge acquits a prisoner of inten- 
tion to kill, but admits that the prisoner struck the 
deceased with a highly lethal weapon, with the 
knowledge that the act was likely to cause death, the 
conviction should be of murder, and not of culpable 
homicide not amounting to mru-der. Queen v. 
SoDEEU TIahee . , .5 W, E„ Cr., 32 

25. Beating with knowledge 

of likelihoo’d to cause death, — Meld by the 
majority that, when four men beat another at inter- 
vals so severely as to cause death, they must be pre- 
sumed to have known that by such acts they were likely 
to cause death, and that, when such acts were done 
without any grave or sudden provocation, or sudden 
fight or quarrel, the offence was murder and was not 
reduced' to culpable homicide not amounting to murder 
by the absence of intention to cause death. Queen 
V. PooSHOo ... 4 "W. E., Cr., 33 

28, Blow struck by order of 

another person — Death by beating. — Where a 
blow is struck by A in the presence, of and by the 
- order of jS, both are principals in the transaction ; and 
■where two persons join in beating a man and hei dies, 
it is not necessary to ascertain exactly what the effect 

• of each blow was. Queen MAHOiiEB Asgak 

[23 W. E., Cr., 11 

Queen r. Goue Chundee Das 

[24 W.E., Cr.,5. 


M-UKDEE — continued. 

27, — Presumption from conse> 

quenees of act likely to cause death — Cul~ 
pable homicide. — Appellant, having armed himself 
with a sword, struck in the dark at certain persons in 
a house, causing wounds which resulted in the death 
of one. person. Meld per Jackson, J . — That such 
conduct raises an inference that he intended- to cause 
death. Der Ainsme, J.—Tbat though he probably 
did not see how his blows were dhected, as he struck • 
them with a deadly weapon regardless of conse- 
quences, he must have known that his act was immi- 
nently dangerous, and that it must, in all probability, 
cause such bodily injury as was likely to cause death. 
JPer CuNNiN&HAAi, J . — That the offence was cul- 
pable homicide, and not murder, being an unpreme- 
ditated act of reckless violence father than an act 
done with tho knowledge or intention which is 
essential to constitute murder, Bejabhub Rai'i-. 
Euebess . . . . 2 C. L. E., 211 

28, - — Couapiracy to kill— PenuJ 

Code, s. 303. — L, C, M, and D conspired, to kill S. 
In pursuance of such conspiracy, i first and then C 
struck )S on the head with a lathi, and S fell to the 
ground. While j,?*was lying on the ground, AT and 
D struck him on the head with then.' lathis. Meld 
(Stuaet, C.J., dissenting) that, inasmuch as jST and 
D did not commence the attack on S, and it was 
doubtful whether S was not dead when they struck- 
him, transportation for life w’as an adequate punish- 
ment for their offence. Eaipbess r. Chattab Sin<3H 

[I. L. E., 2 AIL, S3 

29, — - Kno-wledge of likelihood to 
cause death— Peaol Code, s. 300, cl. '4, and s. 314. ® 
— To bring a case under cl. 4, s. 300 of the Penal 
Code, it must be proved that the accused in commit- 
ting the act charged knew that it must,' in all probabi- 
lity, be likely to cause death, or that it would bring 
about such bodily injury as would be likely to cause 
death. Where a poisonous drug was administered to 

a woman to procure miscarriage, aud death resulted, 
and it was not proved that the accused knew that the 
drug tvonld be likely to cause death, etc., they were 
acquitted by the High Court of murder and convicted 
of an offence under s. 314 of the Penal Code. 
Queen v. Kaua Chanb Goee . 10 W. K., Cr., 59 

30, — Death caused by snake- 

charmers — Culpable homicide. — Certain snake- 
charmers, by professing|themselves able to cure snake- 
bites, induced several persons to let themselves be 
bitten by a poisonous snake. Prom the effect of the 
bite, three of those persons died. Meld that the 
offence was murder under cIs. 2 and 3 of s. 300 of 
the Penal Code, unless it could be brought within the 
5th exception to that section. If the prisoners, really 
believing themselves to have the powei’s they pro- 
fessed to have, induced the deceased to consent to take 
the risk of deatl), the offence would bo culpable 
homicide not amounting to murder. Queen v. Punai 
PATTAiTA , „ 

[3 B, D, B., A. Cr., 25 : 12 W. E., Cr., 7 

31 , — — r- Penal Code, 

ss. 304, 304 A— Culpable homicide— Causing death 
hg negligence.— A snake-charmer exhibited in pubhc 
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lHJRDEa--co»W«Jei/ 

a ^csomoni tnakci ubose fariaS Li. kucw had uit bc<a 
cxtractct|> Mill ta tliow hu onn iLd2 aaJ dcxt^nt/t 
liUt wjlljout »ny jntrtitirin to cause lunti to any one, 
)]lacctl tao inaLc ou Ibc head <f one of tboip<cUton, 
the spectator tntd to pusti off tlie snake, w u XttWu 
and died m ctusc<iocncc Held tlie tuakc^hanorr 
was ^nidty, under * 301 of tbc I’cnal Code, of 
culpable homicide not amounting to murder, an » not 
inertly of caunoit death bj ncsligcnec, an oifence 1 
iiuuuhabte undtr i 301A {-wmESs c Go'dau 
DootET LIi.B., 6 Calc, S51: 4C.ua., 680 | 

. ■ . 1 


txtreme paialty QCEEXt LiSHoxirir ItcrfCEE* 

[8 W. B , Cr., 63 j 

33 Breauaptionofdcath— Ina 


tnui^cr was upheld. QrEEtl e. I'OoniT£OOU,ti Sixa 

Djji . . . .7WE.,Cr,14 


• i I . •! a a. t 

' ' C7‘^-O-Cr*l00 

05. — - — Charge ot murder whore i 

no body is found— P<He{ Ctie.i 303— 

(frftrti ‘Hie mere fact that the tody ot the 
murdered person ha# net hten found ti not a grunad 
for rrfusifltf to tvatict the acruseJ person of the 
inardcr. Lurst^s < RtuciBAtu 

iLIj.n.,3All,000 

30 . — w — — — Vlihocgh undtT 


(oue icU<h Ado hntEsau «. Qriire > siratss 

Cr,UK.,UCalc.,<J35 

37, — Conviction of murder 

wboro body is not found— 'e»<ew# c/ Je*lh — 

A Jud,;e WM hild to haee earreiscsl a proper discrc> 
tu n in not {lasuDp Motciut t f death hi arase in wikb 
the dead loily was ntt founX C}cit5 r Itcn* 
DruooDM'e 11 W B., Cr , SO 

ITUSCAT OBDEB IN COUNCIU 

November 4th, 1807, 

Si0 HiGU Covet. Jceusiciiok or.-> 

DosLMT— Csiui>ai. 

tL U B.. 24 Boa„ 471 I 

MPTABAFA. 

Tax . L U B, 0 Nad., 1 1 


MDTimr ACT 


See ArraenMEvT- hciuEcTi or ttriCB* 
VEST— Mtasi . I. u B, 1 All, 730 
Ste Sieau, Cicse Cocar, MercisiL— - 
jtrstsDccriox— Miuranr 3 Iks 

C2B.UIUS N..3.7 
Oiiad., 83 

B. lOL 


See JcaisDienot or Caiuivii. Cocat 

yraorrat iJsmsu briweiT*. 

[L L. B. G Calc , 124 


See hMaxx CatsB Cocbt, Morcasit— 
JcBusicTto'r— MttiTaur Mix 

C3aiad.,380 

MlJTtJAE ACCOUNTS OB DEALINGS. 
Se* Catrs ^^nes I.ixrrano* Act, Is'r, 
asr 

MUTUAL ASSUBANCE SOCIETi' 

See Cevtasa— loBwatio'e asa Ubud. 
tnatto'i L U B, 17 Calc., 780 

MUTUAL BENEFIT SOCtETY 
L Bower of majority to alter 

rule*— roy«e»J e/^eastcas la hejlend—jdjul 
neat of pifataJt ■» eeeordaaet vitl rale o/«x« 
citte-te^Ielerfif of euieenlee t» eooxdg The V 
^ V t’ VunAaNxiityoUblished as stated n rule, 
of itw l.ulct oftheSxutr ' tnpno tefu’ the mam* 
tiDBOre of tiic wnioasiuarMIdr^ of ttuiae wissstiait 
anhsml etoit nj<oti the t<rmi an 1 eo 3 d 1 t 10.11 ij<(«i!l(\l 
htlow, or opou sne^ Uluri as luay he dcUnaincd 
upon tiT the sohsenbi rs cr hy a uiajuiit y of thim ” ha,] 
f rior to 1630 I>asMd a role (33) tlul “ wide* a Ixin;; 
iiieuiuhintt oi> tbi. >ui»l. shall be pail thiir pin* 
sonsat any {Uei they may disirc suhji'et to tU usual 
rhar-nesot nisittaoee theiHi suns of chddna.beui,. 
loeumbeuts on the 1 nml shall also U so 2 «id acd on 


laosof the Institulx/i '(ruUZXj and by ru e :7 l.a.1 
lo ’ pay B fee e-iuoj to t u }<ir eiut uq the amour t of 
wouthly pinswi uisuri>L I.ufe Cd B>re juair h> 


It 1.1. epe at the £icd rate of tao slul n.s U the 
rijior'* Ou the 1st July 16*1% tsrluc.o ad. 
aersc ots reBnttaoees In m India lo l.a..U..J. a rule 
was tasoed. wlueU j'^tiXd that* hieamuiuts ui the 
land shall he ]wit thiir onanUies u Inda In fal'. 
aul those nald. >$ lu at ih« rata of (irhatAe 
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imUTUAL BENEFIT SOCIETY— con<i«ued. 

fixed for tlie official year by the Secretary of State ; 
annuities already due or hereafter becoming due on 
■risks accepted before the 1st July 1876 shall be pay- 
able to incumbents residing in Europe at the fixed 
rate of t«o shillings to the rupee.” E.vchango con- 
tinuing to decline, on the 22ud May 1880, the Society, 
by the votes of 533 against 503 of the subscribers, 
passed the following rule : " Annuities already due, 
' or becoming due before the I st May 1880, on risks 
accepted before the 1st July 1676, shall be payable 
to incumbents residing in Europe at the fixed rate of 
two shillings to the rupee: but all other annuities 
due, or becoming due, shall bo paid, if to incumbents 
in India, in full, and if to incumbents residing in 
Europe in London, at the market rate of exchange.” 
The plaintiffs were the widow and children of JP, a 
.member of the Society, who w'as admitted as a sub- 
scriber for the benefit of his widow in Kovember 1871 
for the benefit of his sou in September 1873, and for the 
benefit of bis daughter in Eovomber 1874. He com- 
menced to pay an increased subscription for the bene- 
fit of bis son ia September 1878. He was not one of 
the majority who voted in fav our of the rule of the 
22nd May 1680, though bo attended the meeting of 
subscribers. Ho died on the 25tb June 1880, having 
up to that time duly paid bis subscription to the 
i-'und. In a suit in which the plaintiffs, who were 
residing in England, claimed to bo paid their pen- 
sions at the r.ato of two shillings in the rupee, — 
J3[eld that Jp bad no vested interest at the time of 
the passing of the rule of the 22ud May 1880 ; that 
the plaintiffs were, with respect to their pensions, 
bound by the terms of that rule, which a majority of 
the subscribers bad full powers to pass so as to affect 
the nominees of all existing subscribers, and therefore 
the suit should he dismissed. Buie 41 gave an un- 
due advantage to one class of subscribers, which was 
extra vires aud open to correction under rule COby 
a majority of the subscribers. T'bc Society being 
• one for tbe equal benefit of all subscribers, even if 
rule 60 did not give power to adjust payments in 
accordance with the rate of exchange, such a power 
might bo implied for the purpose of coutiuuiug the 
business of tbe Association. PaniE o. MacEwei? 

[I. L. K., 7 Calc., 1; S C. L.B.., 577 

2. — Madras Civil Service An- 

nuity Fund. — Hefand o/ excess siibsortptioiis. 
Right ^ 0 .— Tbe Madras Civil Service Annuity Fund 
was established in 1825 for the purpose of provid- 
ing annuities to the Civil Servants of the East India 
Company in the Madras Presidency on i-eth’ing from 
service. The annuities were to be provided for by 
subscriptions of the Civil Servants to that Fund 
to the amount of one half and by coutribiitious by 
the East India Company to the extent of the other 
half. These contributions were to be received by 
trustees and applied by them to make good tbe defi- 
ciency which was to be supplied by the Company. It 
appeared that in some instances the trustees of the 
Fund, where an excess of subscriptions bad been paid 
by a subscriber entitled to an annuity beyond the 
Tialf value of the annuity, bad returned tbe excess. 
R, a subscriber from the commencement, bad contri- 
buted beyond the half value of his annuity. Meld 
that, although the regulations of the Fund did not 


MUTUAL BEISTEFIT SOCIETY-noarf«*y. 

justify a refund to a subswiber of tbe amount of bis 
subscriptions in excess of tbe prescribed amount,>yet 
that tbe practice which bad prevailed of refunding 
the contributions in excess, and tbe acquiescence of 
the East India Company in such practice, pre- 
cluded the Company from disputing the right of the 
subscriber to repayment of the surplus of his sub- 
scriptions in excess of the half value of the annuity 
payable out of the Fund. Meld also that, R haviun- 
become entitled to his annuity in 1852, his right to 
such repayment could not be affected by rules passed 
in 1833 prohibiting such refund, although It re- 
mained a subscriber in 1853. East Ixdia Coiipant 
0. Eobeetson 

[4 "W. E., P. C., 10 : 7 Moore’s I. A., 301 

3. — Eules of Benefit Society — 

IPower to alter rules . — The Bombay Uncovenauted 
Service Family Pension Fuud.was a voluntary society 
established in 1850. Its object was to provide pen- 
sions for the widows of its members. One of its 
rules provided that the rules of the society were sub- 
ject to such additions and alterations as might fionl 
time to time be sanctioned by tbe general body of 
subscribers, and by the form of application for ad- 
mission as a member each applicant promised and 
engaged to abide by the rules of tbe society. The 
plaintiff bec.amo a member in 1875. At that time 
one of the rules (which had been passed in 1871) 
provided that the pensions of widows resident in 
Europe should be payable to them at the rate of 2s. 
per rupee. On tbe 20tb July 1895 the society 
passed a new rule which provided that all pensions 
due or becoming due after the 31st July 1895 
should bo paid to incumbents residing iu Europe or 
the colonies at the market rate of exchange on the 
day of remittance. The plaintiff contended that the 
society was not competent to alter the rule passed in 
1871 by which he had been induced to join the 
society, and be prayed for a declaration that bis wife, 
if and when she became a widow, would be entitled 
to have her pension paid at par. Meld, dismissing ' 
the suit, that the society was competent to alter its 
rules, and that the plaintiff was bound by such 
altered rules. Tbe contract with the plaintiff was 
that his widow, if he left one, should receive such 
pension as the rules prescribed, and that tbe rules 
were liable to alteration by a majority at a general 
meeting to which he would be subject- so long as bo 
remained a member. Sxe-vens v. BedSoeb 

IX L. E., 22 Bom., 451 

MUTUAL CEEDIT. 

See Ihsoetbni! Act, s. 39. 

[X L, E„ 19 Calc,, 140 

MUTWALLI. 

See Cases undee Mahojiedaw Law — 

Etroo-WAiEET. 

Suit to remove— 

See Act XX OE 1863, 3. 18. 

[15 B. L, E., 167 




